THE  LIBRARY 

OF 

THE  UNIVERSITY 

OF  CALIFORNIA 

LOS  ANGELES 

SCHOOL  OF  LAW 


GIFT  OF 

'idredge 


-?/ 


u 


v^^ 


.^' 


j^-^X^. 


A  TREATISE 

ON 

FEDERAL   PRACTICE 

CIVIL  AND  CRIMINAL 

INCLUDING 

Practice  in  Bankruptcy,  Admiralty,  Patent  Cases, 

Foreclosure  of  Railway  Mortgages,  Suits 

Upon  Claims  Against  the  United  States, 

Proceedings  Before  the  Interstate 

Commerce  Commission  and  the 

Federal  Trade  Commission, 

EQUITY  PLEADING  AND  PRACTICE, 
RECEIVERS  AND  INJUNCTIONS 

IN  THE  STATE  COURTS 


BY 

ROGER  FOSTER 

of  the  new  youk  bar 

Author  of  Commentaries  on  the  Constitution  op  the  United  States, 
Treatises   on   the   Federal  Judiciary   Acts  of   1875  and  1887,   the 
Feuerai,  Income  Tax  of  181)4.  the  Federal  Income  Tax  of  1913 
and  1914,   l  behty    of  contract,   attachment,    removal  of 
Causes.    Trial     by     Newspaper,    &c.,    formerly     Lec- 
turer ON  Federal  Jurisprudence  at  the 
Law   School  of  Yale  University. 


SIXTH  EDITION 
revised  and  enlarged 
IN  FOUR  VOLUMES 

VOL.  IV 


CHICAGO 
CALLAGHAN  &  COMPANY 

1922 


Copyright,  1890 

BY 
ROGER  FOSTER 


Ck)PYEIGHT,    1892 

BY 

.•1 

ROGER  FOSTER 

• 

Copyright,  1901 

BY 

ROGER  FOSTER 

1 

Copyright,  1909 

BY                     ' 

ROGER  FOSTER 

Copyright,  1913    - 

BY 

ROGER  FOSTER  ^vir-<ry-^a^fifo':i  • -^  .luir- 
\:t::i..:  ,'     .1  ••Hst:::       :■:•<■    a::    i::i::vri.:'>i<i 

■'  ■■■  ■  ■       ■'■  ■     •■'..>  '        ■      •I.'.':     JA/iJUia  ■; 

!    •:..)     .  ;     .•      ..     .M(Ji    i-Y  : 

Copyright,:  p^]  r^'^lr^Vcif "''■■"'' 

BY 
ROGER  FOSTER 


,:A'j 


TABLE   OF   ERRATA 


At    page    65,    §18,    note    6,  beginning   of    note,    insert    "Supreme    Lodge 

Knights   of   Pythias   v.  England";    also    in   last   line   of    first   column 

before    "Eev.    St.    Ind.  1881,"    insert   "Supreme    Lodge    Knights    of 

Pythias  V.  England."  &            » 

At  page  98,  §27,  note  4,  strike  out  "583"  in  first  line  and  insert  "804  " 
and  after  ' '  Comp.  St. "  insert  ' '  §  1233a. ' '  ' 

At  page  127,  §40,  line  4  text,  change  "she"  to  "he." 

At  page  128,   §  40,  note  23,  before  "715"  insert  "713." 

At  page  728,   §120,   2nd   line   from   end   of   text,   change   "plaintiffs   and 
defendants"  to   "plaintiffs  or  defendants." 

At  page  730,  §120,  in  note  51,  after  "42"  insert  "Fed.  337." 

At  page  959,  §  166b,  line  5,;  over  Mieferenee  to  note  2,  "need"  should  read 
"no  need." 

At  page  1035,   §  180n,   note   3,  add   to   end,   "as  amended   April   13,   1876 
:     ch.  56,  19  St.  at  L.  32,  Go!top,St.:  §1708." 

At  page  1037,  §  180n,  note  28,  insert' "U.  S. "  in  front  of  "E.  S  "  and 
strike  out  "1710,"  inserting  "1709." 

At  page  1383,   §  276d,   strike   out   note   1   and   insert   "Ch.   53,   §  1    40   St 
at  L.  276,  Comp.  St.  §31151/86." 

At  page  1412,   §281,   note   5,   last  line  after   "See   Harrison,"   insert  "v. 
St.  Louis  &  San  Francisco  R.  R.  Co." 

At  page  1486,  §  302a,  in  note  14,  10  lines  from  bottom  of  column,  change 
"103  Fed.  107"  to  "103  Fed.  47." 

At  page  1534,   §  305b,   note    14,   in   second   line   after   "128   Fed,"   insert 
"209." 

At  page  1547,  §308,  note  1,  1st  line  from  end,  change  "44"  to  "30." 

At  page  1728,  §  339a,  note  32,  strike  out  "§1218"  and  insert  "  §  2,  18." 
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At  page  2508,  §  480a,  seventh  line  of  text,  strike  out  quotation  marks. 
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counterfeiting"  and  ending  "with  a  felony  10"  and  insert  "All 
offenses  which  may  be  punished  by  death,  or  imprisonment  for  a  term 
exceeding  one  year,  shall  be  deemed  felonies.  All  other  offenses  shall 
be  deemed  misdemeanors.? ' ' 

At  page  2826,  §  526,  strike  out  notes  7,  8,  9  and  10,  insert  new  note  7. 
Criminal  Code  §  335,  35  St.  at  L.  1152 ;  Comp.  St.  §  10509. 

At  page  3041,  §554,  6th  line  of  text,  insert  the  word  "not"  after  "to 
remand  has. ' ' 

At  page  3054,  §  555,  note  16,  reference  to  Statutes  at  Large  should  read, 
"41  St.  at  L.  554." 

At  page  3297,  §617,  strike  out  sentence  "a  corporation  cannot  be  a  vol- 
untary bankrupt  1. ' '  Insert  '  *  any  corporation  except  a  municipal 
corporation,  railroad,  insurance,  or  banking  corporation,  may  be  a  vol- 
untary bankrupt. ' ' 

At  page  3297,  §  617,  note  1,  strike  out  all  aft«r  first  line  of  this  note  and 
insert  "as  amended  June  25,  1910,  36  St.  at  L.  838." 
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FEDERAL  PRACTICE 

VOLUME  IV. 

CHAPTER  XXXV. 

COURT  OF  CLAIMS. 

§  670.  Organization  of  Court  of  Claims.  The  Judicial  Code 
provides  as  follows :  ' '  The  Court  of  Claims,  established  by  the 
Act  of  February  twenty-four,  eighteen  hundred  and  fifty -five, 
shall  be  continued.  It  shall  consist  of  a  chief  justice  and  four 
judges,  who  shall  be  appointed  by  the  President,  by  and  with 
the  advice  and  consent  of  the  Senate,  and  hold  their  offices 
during  good  behavior.  Each  of  them  shall  take  an  oath  to 
support  the  Constitution  of  the  United  States,  and  to  discharge 
faithfully  the  duties  of  his  office.  The  Chief  Justice  shall  be 
entitled  to  receive  an  annual  salary  of  six  tliousand  five  hundred 
dollars  and  each  of  the  other  judges  an  annual  salary  of  six 
thousand  dollars,  payable  monthly,  from  the  Treasury. ^ 

''On  the  first  day  of  every  regular  session  of  Congress  the 
clerk  of  the  Court  of  Claims  shall  transmit  to  Congress  a  full 
and  complete  statement  of  all  the  judgments  rendered  by  the 
court  during  the  previous  year,  stating  the  amounts  thereof 
and  the  parties  in  whose  favor  they  were  rendered,  together 
with  a  brief  synopsis  of  the  nature  of  the  claims  upon  which 
they  were  rendered.  At  the  end  of  every  term  of  the  court 
he  shall  transmit  a  copy  of  its  decisions  to  the  heads  of  Depart- 
ments, to  the  Solicitor,  the  Comptroller,  and  the  Auditors  of 
the  Treasury,  to  the  Commissioner  of  the  General  Land  Office 

§  670.     1  §  136,  36  St.  at  L.  1087,  tice  in  the  Court  of  Claims,  l)y  Judge 

re-enacting  U.   S.  K.   S.,   S   1049,   in  W.  A.  Richardson,  was  published  in 

substance.     An  interesting  article  on  7   Southern  Law   Rev.   (N.   S.)    781, 

the  History,  Jurisdiction,  and  Prac-  and  roprinted'in  17  Ct.  of  CI.  1. 
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[§671 


and  of  Indian  Atfair.s,  to  the  chiefs  of  bureaus,  and  to  other 
officers  charged  Avith  the  adjustment  of  claims  against  the 
United  States."  2 

§  671.  Jurisdiction  of  Court  of  Claims.  The  Court  of  Claims 
shall  liave  jurisdiction  to  hear  and  determine  the  folloAving 
matters : 

"First.  All  claims  (except  for  pensions),  founded  upon  the 
Constitution  of  the  United  States,^  or  any  law  of   Congress,^ 


2  Ibid.,    §    14;',,    re-enatting    U.    S. 
R.  S.,  §  1057. 

■  §  671.  1  Supra  §§  96a,,  96b,  96e, 
96f.  See  Peabody  v.  U.  S.,  231  U.  S. 
530;  Portsmouth  Harbor  Laud  & 
Hotel  Co.  V.  U.  S.  250;  U.  S.  1. 

2  Supra,  §  96f.  Where  Congress 
recognizes  tlie  validity  of  a  claim, 
apjiropriates  money  therefrom  and 
directs  a  public  officer  to  examine 
and  pay  it,  a  suit  upon  such  elaim 
against  the  United  States  may  be 
maintained  in  the  Court  of  Claims. 
Huffman  v.  U.  S.,  17  Ct.  CI.  55. 
See  U.  S.  V.  Jordan,  113  U.  S.  418, 
28  L.  ed.  1013;  Nashville,  C.  &  fc;t. 
Ry.  Co.  V.  U.  S.,  113  U.  S.  261,  28 
L.  ed.  971;  U.  S.  v.  Kaufman,  9*3 
U.  S.  567,  24  L.  ed.  792.  So  where 
a  statute  provides  for  [payment  of  a 
claim  when  it  apiears  to  the  satis- 
faction of  a  Government  officer  that 
certain  facts  exist,  and  the  latter 
finds  the  existence  thereof,  but  de- 
nies payment  because  of  an  erro- 
neous construction  of  the  law.  U.  S. 
v.  Loughlin,  249  U.  S.  440,  39  Sup. 
Gt.  340,  63  L.  ed.  696.  A  suit  may 
be  maintained  against  the  United 
St^ates  upon  an  allowance  ri)ado  by 
a  Commissioner  of  Internal  Revenue 
to  a  judgment  creditor,  under  Sec- 
tion 3220  of  the  Revised  Statutes, 
where  the  collector  does  not  object 
and  sets  up  no  claim  himself;  Nix- 
on v.  U.  S.,  18  Ct.  CI.  448;  provided, 
tlie  Commissioner  has  not  exceeded 


his  jurisdiction  in  making  the  allow- 
ance, Seat  v.  U.  S.,  18  Ct.  CI.  458. 
A  suit  may  be  maintained  to  recover 
the  amount  of  an  award  under  a 
statute  giving  an  informer  a  share 
of  the  penalty;  Ramsay  v.  U.  S., 
21  Ct.  a.  443;  U,  S.  v,  Ramsay, 
120  U.  S.  214,  30  L.  ed.  582.  A 
suit  may  be  maintained  to  recover 
of  the  United  States  taxes  and  pen- 
alties similar  to  those  in  sections 
3220  and  3228  of  the  Revised  Sta- 
tutes, when  a  claim  has  been  in 
due  time  presented  on  appeal  to  and 
allowed  by  the  Commissioner  of  In- 
ternal Revenue;  U.  S.  v.  Savings 
Bank,  104  U.  S.  728,  26  L.  ed.  908. 
See  also  U.  S.  v.  Kaufman,  96  U. 
S.  567,  24  L.  ed.  792.  So  may  be  a 
suit  for  a  draw-back  under  the  Act 
of  August  5,  1861,  chapter  45,  sec- 
tion 4,  after  payment  has  been 
refused.  CampbeU  v.  U.  S.,  107  U. 
S.  407,  27  L.  ed.  592;  Portland  Co. 
v.  U.  S.,  5  Ct.  CI.  441.  When  the 
Commissioner  of  the  Internal  Rev- 
enue has  allowed  a  claim  for  the 
refund  of  a  tax,  and  the  accounting 
officer  has  disallowed  the  whole 
amount,  the  Court  of  Claims  has  jur- 
isdiction of  a  suit  to  recover  tlie 
same.  U.  S.  v.  Kaufman,  96  U.'  S. 
567,  24  L.  ed.  792;  U.  S.  v.  Savings 
Bank  104  U  S.  728,  26  L.  ed.  908; 
Edison  El.  lU.  Co.  v.  U.  S.  38  Ct. 
CI.  208.  But  see  Medbury  v.  U.  S. 
173  U.  S.  492,  43  L.  ed.  779.  ~ 
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upon  any  regulation  of  an  Executive  Department  ^  upon  any 
contract  expressed  or  implied,  with  the  Government  of  the 
United  States,*  or  for  damages,  liquidated  or  unliquidated,  in 
cases  not  sounding  in  tort,^  in  respect  of  which  claims  the  party 
would  be  entitled  to  redress  against  the  United  States  either  in 
a  court  of  law,  equity,  or  admiralty  if  the  United  States  were 
suable :  Provided,  hoivever,  That  nothing  in  this  section  shall  be 
constiTied  as  gi\7ng  to  the  said  court  jurisdiction  to  hear  and 
determine  claims  growing  out  of  the  late  civil  war,  and  commonly 


3  The  words,  "regulation  of  an 
Executive  Department,"  mean  a  y 
rule  made  by  the  head  of  a  dei^art-ji^ 
tnent  for  its  action  when  authorized 
by  Congress  to  make  such  rule.  A 
mere  order  of  the  President  or  the 
head  of  a  Department  is  not  a  * '  reg- 
ulation. ' '  Harvey  v.  U.  S.,  3  Ct.  CI. 
38;  Maddux  v.  U.  S.,  20  Ct.  CI. 
193.  The  construction  of  the  phrase 
giving  jurisdiction  over  actions  upon 
contract,  express  or  implied,  or  for 
damages,  liquidated  or  unliquidated, 
in  eases  not  sounding  in  tort,  is  ex- 
plained in  §§96,  96a,  supra.  An 
owner  of  bonds,  assumed  by  the 
United  States,  may  maintain  an  ac- 
tion in  the  Court  of  Claims  to  collect 
the  amount  of  the  same.  Morrell  v. 
U.  S.,  7  Ct.  CI.  421. 

4  It  has  been  said  that  to  consti- 
tute an  implied  contract  upon  which 
a  suit  can  be  brought  in  the  Court  of 
Claims,  ' '  there  must  have  been  some 
consideration  moving  to  the  United 
States,  or  they  must  have  received 
the  money  charged  with  a  duty  to 
pay  it  over;  or  the  claimant  must 
have  had  a  lawful  right  to  it  when 
it  was  received,  as  in  the  case  of 
money  paid  by  mistake.  Knote  v. 
U.  S.,  95  U.  S.  149,  157,  24  L.  ed. 
442,  444.  See  U.  S.  v.  Great  Falls 
Mfg.  Co.,  112  U.  S.  645,  28  L.  ed. 
846;    Great  Falls   Mfg.   Co.   v.    At- 


torney General,  124  U.  S.  581,  31  L. 
led.  527;  Paine  Lumber  Co.  v.  U.  S., 
155  Fed,  854. 

5  With  the  exception  of  claims  for 
y  the  proceeds  of  captured   or  aban- 
doned  property   and   others   arising 
under  special  statutes,  the  Court  of 
Claims  has  no  jurisdiction  of  claims 
upon  torts  committed  by  the  United 
States,    except    where    the    claimant 
can  waive  the  tort  and  sue  upon  an 
implied     contract.       U.     S.     R.     S., 
§1059;    Langford  v.  U.   S.,  101  U. 
S.  341,  25  L.  ed.  1010;   Nichols  v. 
U.  S.,  7  Wall.  122,  19  L.  ed.  125; 
Gibbons  v.  U.   S.,   8  Wall.   269,   19 
L.  ed.  453;   Basso  v.  U.  S.,  239  U. 
S.   602,  false  imprisonment;   Dennis 
v.  U.  S.,  2  Ct.  CI.  210;  Dykes  v.  U, 
S.,   16   Ct.    CI.   869;    Paine   Lumber 
Co.    V.    U.    S.,    55    Fed.    854.      The 
United  States  is  not  liable  for  injury 
resulting    from    the    negligence    of 
their  officers  to  those  who  are  not  in 
a   contractual    or   quasi   contractual 
relation  with  them.     German  Bank 
of  Memphis  v.  U.  S.,  148  U.  S.  573, 
37  L.  ed.  564;   Bigby  v.  U.  S.,  188 
U.  S.  400,  47  L.  ed.  519;   Gibson's 
Case,  29  Ct.  CI.  18;  Hayward's  Case, 
30  Ct.  CI.  219,  see  supra,  §96,  ex- 
cept where  a  libel  in  personam  can 
be   filed  in  a  District   Court   under 
Act  of  March  9,  1920,  41  St.  at  L. 
.i25,  quoted  supra.  §  566a. 
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known  as  'war  claims,'  ^  or  to  hear  and  determine  other  claims, 
which,  prior  to  March  third,  eighteen  hundred  and  eighty-seven, 
had  been  rejected  or  reported  on  adversely  by  any  court,  depart- 
ment, or  commission  authorized  to  hear  and  determine  the  same. 
Second.  All  set-offs,  counterclaims,  claims  for  damages,  whether 
liquidated  or  unliquidated,  or  other  demands  whatsoever  on 
the  part  of  the  Government  of  the  United  States  against  any 
claimant   against  the   Government  in   said   court : '    Provided, 


6  By  the  Act  of  March  4,  1915, 
ch.  140,  §  38,  St.  at  L.  996.  ' '  From 
and  after  the  passage  and  approval 
of  this  Act  the  jurisdiction  of  the 
Court  of  Claiins  shall  not  extend  to 
or  include  any  claim  against  the 
United  States  based  upon  or  grow- 
ing out  of  the  destruction  of  any 
property  or  damage  done  to  any 
property  liy  the  military  or  naval 
forces  of  the  United  States  during 
the  war  for  the  supi)ression  of  the 
rebellion;  nor  to  any  claim  for  stores 
and  supplies  taken  by  or  furnished 
to  or  for  the  use  of  the  military  or 
naval  forces  of  the  United  States. 
nor  to  any  claim  for  the  value  of 
any  use  and  occupation  of  any  Eeal 
Estate  by  the  military  or  naval 
forces  of  the  United  States  during 
said  war;  nor  shall  said  Court  of 
Claims  have  jurisdiction  of  any 
claim  which  is  now  barred  by  the 
provisions  of  any  law  of  the  United 
States."  By  the  Act  of  March  3, 
1863,  ch.  120,  §3,  12  Stat.  820. 
March  3,  1911,  ch.  231,  §  162,  36 
Stat.  1139  "The  Court  of  Claims 
shall  have  jurisdiction  to  hear  and 
determine  the  claims  of  those  whose 
property  was  taken  subsequent  to 
June  the  first,  eighteen  hundred  and 
sixty-five,  under  the  provisions  of  the 
Act  of  Congress  approved  March 
twelfth,  eighteen  hundred  and  sixty- 
three,  entitled  'An  Act  to  provide 
for     the     collection     of     abandoned 


property  and  for  the  prevention  of 
frauds  in  insurrectionary  districts 
within  the  United  States,'  and  Acts 
amendatory  thereof  where  the  prop- 
erty so  taken  was  sold  and  the  net 
proceeds  thereof  were  placed  in  the 
Treasury  of  the  United  States;  and 
the  Secretary  of  the  Treasury  shall 
return  said  net  proceeds  to  the  own- 
ers thereof,  on  the  judgment  of  said 
court,  and  full  jurisdiction  is  given 
to  said  court  to  adjudge  said  claims, 
any  statutes  of  limitations  to  the 
contrary  notwithstanding. ' '  Comp. 
St.  §1153;  O'Pry  v.  U.  S.,  249  U. 
S.  323;  Thompson  v.  U.  S.,  246  U. 
S.  547,  38  Sup.  Ct.  349,  62  L.  ed. 
876. 

7  ' '  Upon  the  trial  of  any  cause  in 
which  any  set-off,  counterclaim, 
claim  for  damages,  or  other  demand 
is  set  up  on  the  part  of  the  Gov- 
ernment against  any  person  making 
claim  against  the  Government  in 
said  court,  the  court  shall  hear  and 
determine  such  claim  or  demand 
both  for  and  against  the  Govern- 
ment and  claimant;  and  if  upon  the 
whole  case  it  finds  that  the  claimant 
is  indebted  to  the  Government  it 
shall  render  judgment  to  that  effect, 
and  such  judgment  shall  be  final, 
with  the  right  of  appeal,  as  in  other 
cases  provided  by  law.  Any  tran- 
script of  such  judgment,  filed  in  the 
clerk  's  office  of  any  District  or  Cir- 
cuit Court,  shall  be  entered  upon  the 
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That  no  suit  against  the  Government  of  the  United  States, 
brought  by  any  officer  of  the  United  States  to  recover  fees  for 
services  alleged  to  have  been  performed  for  the  United  States, 
shall  be  allowed  under  this  chapter  until  an  account  for  said 
fees  shall  have  been  rendered  and  finally  acted  upon  as  required 
by  law,  unless  the  proper  accounting  officer  of  the  Treasury 
fails  to  act  finally  thereon  within  six  months  after  the  account 
is  received  in  said  office. ' '  »    This  jurisdiction  is  concurrent  with 


lecords  thereof,  and  shall  thereby 
become  and  be  a  judgment  of  such 
court  and  be  enforced  as  other  judg- 
ments in  such  courts  are  enforced. ' ' 
Jud.  Code,  §  146,  re-enacting  U.  S. 
E.  S.,  §1061. 

The  statute  authorizing  the  Court 
of  Claims  to  enter  an  affirmative 
judgment  in  favor  of  the  United 
States  against  a  suitor  in  the  Court 
of  Claims  does  not  violate  the 
Seventh  Amendment  of  the  Consti- 
tution. McElrath  v.  U.  S.,  102  U.  S. 
426,  440,  26  L.  ed.  189,  192;  s.  c, 
12  Ct.  CI.  312.  This  right  is  as 
comprehensive  as  the  similar  rights 
given  to  the  Crown  under  the  British 
Act  of  1860  regulating  Petitions  of 
Right.  23  and  24  Vict.  17,  ch.  34; 
Roman  v.  U.  S.,  11  Ct.  CI.  761.  See 
Delancey  v.  The  Queen,  6  L.  R. 
Exch.  286.  The  Court  of  Claims  has 
jurisdiction  to  hear  and  determine 
a  counter-claim  by  the  United  States 
for  the  proceeds  of  their  property 
wrongfully  sold  by  an  insolvent 
debtor  in  a  suit  by  his  assignee  in 
insolvency  on  a  contract  between  the 
insolvent  and  the  United  States.  Mc- 
Elrath v.  U.  S.,  102  U.  S.  426,  26 
L.  ed.  189;  U.  S.  v.  Burchard,  125 
U.  S.  176,  31  L.  ed.  662.  It  has 
been  held  that  the  United  States 
may  take  an  assignment  from  their 
judgment  debtor,  of  a  judgment 
held  by  him  against  another,  and  set 
off   the   same  in   a  suit  brought   by 


the  latter  upon  an  award  of  Con- 
gress, notwithstanding  the  fact  that 
such  suitor  has  assigned  his  award 
to  a  fourth  person;  provided,  the 
set-off  was  acquired  before  notice  of 
the  assignment.  Boehm  v.  U.  S.,  21 
Ct.  CI.  290.  When  a  suit  on  a  claim 
was  brought  by  a  firm  of  three,  it 
was  held  that  the  United  States 
could  not  set  off  a  judgment  against 
two  of  them.  Allen  v.  U.  S.,  17 
Wall.  207,  21  L.  ed.  553,  5  Ct.  CI. 
339;  Macauley  v.  U.  S.,  11  Ct.  CI. 
693.  After  the  Government  has  al- 
lowed a  claim  and  payment  in  full, 
the  Government,  when  sued  for  the 
balance,  cannot  set  up  as  a  counter- 
claim the  amount  so  paid,  on  the 
ground  that  the  assignment  was  ir- 
regularly executed.  Macauley  v.  U. 
S.,  11  Ct.  CI.  693.  Where  an  officer 
of  the  navy,  upon  settlement  of  his 
accounts,  claimed  that  he  would  not 
be  concluded  thereby  and  subse- 
quently sued  for  a  balance  claimed 
l)y  him,  it  was  held  that  the  United 
States  were  not  bound  by  the  settle- 
ment, and  could  obtain  judgment  for 
moneys  improperly  paid  him  in  pur- 
suance thereof.  Boehm  v.  U.  S.,  20 
Ct.  CI.  142.'  If  a  claim  is  dismissed 
for  want  of  jurisdiction,  the  coun- 
terclaim falls  with  it.  Mc.Knight  v. 
U.  S.,  98  U.  S.  179,  2.1  L.  ed.  115,  13 
Ct.   CI.   292. 

8  .Tud.   Code,   §  14.1,   36   St.   at  L. 
1136,  1137,  re-enacting  24  St.  at  L. 
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that  of  the  District  Courts  over  all  claims  uot  exceeding  ten 
thousand  dollars,  except  those  to  recover  the  fees,  salary  or 
compensation  for  official  services  of  officers  of  the  United  States.^ 
An  officer  may  sue  in  the  Court  of  Claims  to  recover  a  salary 
allowed  by  an  Act  of  Congress.^"  The  amount  involved  does  not 
affect  the  jurisdiction. 

"The  jurisdiction  of  the  said  court  shall  not  extend  to  any 
claim  against  the  Government  not  pending  therein  on  December 
first,  eighteen  hundred  and  sixty-two,  growing  out  of  or  de- 


505.  Ordinarily,  the  action  of  the 
auditing  department,  in  either  allow- 
ing or  rejecting  a  claim,  is  not  an 
essential  prerequisite  to  the  jurisdic- 
tion of  the  Court  of  Claims  to  hear 
it.  U.  S.  V.  Knox,  128  U.  S.  230, 
234,  32  L.  ed.  465,  467.  "But  if 
such  claims  are  presented  to  the  de- 
partment for  allowance,  and  the  de- 
partment, in  the  exercise  of  its  dis- 
cretion, suspends  action  upon  them 
until  proper  vouchers  are  furnished, 
or  other  reasonable  requirements  are 
complied  with,  the  courts  should  not 
assume  jurisdiction  until  final  action 
is  taken,"  unless  there  is  unreason- 
able delay.  U.  S.  v.  Fletcher,  147  U. 
S.  661,  667,  37  L.  ed.  321,  323,  per 
Brown,  J.  A  statute  which  confers 
exclusive  authority  upon  a  public 
officer  over  certain  questions  or 
claims,  deprives  the  Court  of  Claims 
of  jurisdiction  concerning  these.  U. 
S.  V.  Babcock,  250  U.  S.  328,  39  Sup. 
Ct.  464,  63  L.  ed.  1011;  Alire  v. 
IT.  S.,  1  Ct.  CI.  233;  s.  c,  7  Ct.  CI. 
27;  Daily  v.  U.  S.,  17  Ct.  Gl.  144; 
Bofinger  v.  U.  S.,  18  Ct.  CI.  148, 
165;  Chesapeake  &  O.  Ey.  Co.  v.  U. 
S.,  20  Ct.  CI.  49 ;  Davidson  v.  U.  S., 
21  Ct.  CI.  298;  Marshall  v.  U.  S.,  21 
Ct.  CI.  307;  Dorsheimer  v.  U.  S.,  7 
Wall.  166,  19  L.  ed.  187;  but  a 
statute  which  pro^ddes  that  the  find- 
ing of  the  comptroller  shall  be  final 
and   conclusive   as  to   the   executive 


department,  does  not  render  such 
finding  conclusive  on  the  courts.  U. 
S.  V.  Gilmore,  189  Fed.  761.  See 
snpra,  §  96.  The  Court  of  Claims 
has  no  power  to  make  a  rule  requir- 
ing parties  to  present  their  claims  to 
an  executive  department  before  suit. 
Such  a  rule  is  void.  Clyde  v.  U.  S., 
13  Wall.  38,  20  L.  ed.  479.  Where 
an  officer  is  directed  by  statute  to 
examine  claims,  to  report  to  Con- 
gress and  to  await  further  legislative 
action,  no  suit  can  be  maintained 
on  his  report.  Huffman  v.  U.  S.,  17 
Ct.  CI.  55. 

S  Supra,  §§96-96h. 

10  Moore  v.  U.  S.,  4  Ct.  CI.  139.  It 
has  been  held  that  suits  may  be  suc- 
cessfully maintained  by  a  naval  offi- 
cer for  his  expenses  when  traveling 
under  orders,  U.  S.  v.  McDonald,  128 
U.  S.  471,  32  L.  ed.  506;  by  a  public 
officer  such  as  the  register  of  a  land 
office  on  an  implied  contract  for  rea- 
sonable expenses  necessary  for  the 
performance  of  his  public  duties,  in- 
cluding rent  and  payments  for  jani- 
tor 's  services  and  fuel,  except  where 
a  law  limits  or  prohibits  the  same, 
Luse  V.  U.  S.,  35  Ct.  CI.  164.  For  a 
case  where  letter  carriers  were  al- 
lowed to  recover  upon  an  implied 
contract  for  working  more  than  eight 
liours  a  day,  see  San  Francisco  Mail 
Carriers'  Case,  33  Ct.  CI.  417. 
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pendent  on  any  treaty  stipulation  entered  into  Avith  foreign 
nations  or  with  the  Indian  tribes."  ^^ 

The  Court  of  Claims  has  also  jurisdiction  over  ''Third.  The 
claim  of  any  paymaster,  quartermaster,  commissary  of  sub- 
sistence, or  other  disbursing  officer  of  the  United  States,  or  of 
his  administrators  or  executors,  for  relief  from  responsibility,  on 
account  of  capture  or  otherwise,  while  in  the  line  of  his  duty, 
of  Government  funds,  vouchers,  records,  or  papers  in  his  charge, 
and  for  which  such  officer  was  and  is  held  responsible. ' '  ^^ 

"When  any  claim  or  matter  is  pending  in  any  of  the  Executive 
departments  which  involves  controverted  questions  of  fact  or 
law,  the  head  of  such  Department  may  transmit  the  same,  with 
the  vouchers,  papers,  documents  and  proofs  pertaining  thereto, 


llJud.  Code,  §153,  36  St.  at  L. 
1087,  re-enacting  U.  S.  E.  S.,  §  1066. 
See,  however,  the  act  to  pro\-ide  for 
the  adjudication  and  payment  of 
claims  arising  from  Indian  depreda- 
tions, 26  St.  at  L.  851,  ch.  538.  The 
Cherokee  acts;  32  St.  at  L.  726,  996; 
40  Stat.  L.  1316;  U.  S.  v.  Cherokee 
Nation,  202  U.  S.  101,  50  L.  ed.  949; 
U.  S.  E.  S.,  §  1067.  The  Omaha  Act, 
36  St.  at  L.  580,  U.  S.  v.  Omaha 
Tribe  of  Indians,  253  U.  S.  275. 
Claims  based  on  treaty  stipulations, 
include  those  which  arise  solely  as 
the  result  of  cession  of  territory  to 
the  United  States;  but  the  Court  of 
Claims  has  jurisdiction  over  claims 
based  on  contracts  originally  made 
with  the  former  sovereign  of  ceded 
territory  and  assumed  by  the  United 
States  after  the  cession  either  ex- 
pressly or  by  implication.  Eastern 
Ext-ension,  Australia  and  China  Tele. 
Co.  V.  U.  S.,  31  U.  S.  326. 

12  Jud.  Code,  §  145,  36  St.  at  L. 
1087,  re-enacting  U.  S.  E.  S.,  §  1059. 
"Whenever  the  Court  of  Claims  as- 
certains the  facts  of  any  loss  by  any 
paymaster,  quartermaster,  commis- 
sary of  subsistence,  or  other  dis- 
Viursing  officer,  in  the  cases  herein- 


before provided,  to  have  been  with- 
out fault  or  negligence  on  the  part 
of  such  officer,  it  shall  make  a  decree 
setting  forth  the  amount  thereof, 
and  upon  such  decree  the  proper  ac- 
counting officers  of  the  Treasury 
shall  allow  to  such  officer  the  amount 
so  decreed,  as  a  credit  in  the  settle- 
ment of  his  accounts.  Jud.  Code, 
§  147,  36  St.  at  L.  1087,  re-enacting 
U.  S.  E.  S.,  §1062.  The  words 
"without  fault  or  negligence  on  the 
part  of  such  officer,"  mean  such 
care  and  diligence  as  a  prudent  man 
would  exercise  in  the  discharge  of  a 
high  public  trust,  or  in  a  matter  of 
private  interest  under  similar  cir- 
cumstances. Malone  v.  U.  S.,  5  Ct. 
CI.  486;  Glenn  v.  U.  S.,  4  Ct.  CI. 
501;  HoweU  v.  U.  S.,  7  Ct.  CI.  512; 
Hall  V.  U.  S.,  9  Ct.  CI.  270;  Holman 
V.  U.  S.,  11  Ct.  CI.  642;  Clark  v.  U. 
S.,  11  Ct.  CI.  698;  Curtis  v.  Banker, 
136  Mass.  355;  Christian  v.  U.  S., 
7  Ct.  CI.  431;  Whittelsey  v.  U.  S.,  5 
Ct.  a.  452 ;  Prime  v.  U.  S.,  3  Ct.  CL 
209;  Murphy  v.  U.  S.,  3  Ct.  CI.  212; 
Hobbs  v.  U.  S.,  17  Ct.  CI.  189;  Scott 
V.  U.  S.,  18  a.  CI.  1 ;  Hoyle  v.  U.  S., 
21  Ct.  CI.  300. 
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to  the  Court  of  Claims  and  the  same  shall  be  there  proceeded 
in  under  such  rules  as  the  court  may  adopt.  When  the  facts 
and  conclusions  of  law  shall  have  been  found,  the  court  shall  re- 
port its  findings  to  the  Department  bj^  which  it  Avas  transmitted 
for  its  guidance  and  action :  Provided,  however,  That  if 
it  shall  have  been  transmitted  with  the  consent  of  the  claim- 
ant, or  if  it  shall  appear  to  the  satisfaction  of  the  court  upon 
the  facts  established,  that  under  existing  laws  or  the  pro- 
visions of  this  chapter  it  has  jurisdiction  to  render  judgment 
or  decree  thereon,  it  shall  proceed  to  do  so,  in  the  latter  case 
giving  to  either  party  such  further  opportunity  for  hearing  as 
in  its  judgment  justice  shall  require,  and  shall  report  its  find- 
ings therein  to  the  department  by  which  the  same  was  referred 
to  said  court.  The  Secretary  of  the  Treasury  may,  upon  the 
certificate  of  any  auditor,  or  of  the  Comptroller  of  the  Treasury, 
direct  any  claim  or  matter,  of  which,  by  reason  of  the  subject 
matter  or  character,  the  said  court  might  under  existing  laws, 
take  jurisdiction  on  the  voluntary  action  of  the  claimant,  to  be 
transmitted,  with  all  the  vouchers,  papers,  documents  and  proofs 
pertaining  thereto,  to  the  said  court  for  trial  and  adjudica- 
tion." i^a 


12a  36  St.  at  L.  1087.  This  stat- 
ute allows  judgment  in  favor  of 
the  claimant.  U.  S.  v.  New  York, 
160  U.  S.  598,  40  L.  ed.  551.  "AU 
cases  transmitted  by  the  head  of 
ony  Department,  or  upon  the  cer- 
tificate of  any  Auditor,  or  of  the 
Comptroller  of  the  Treasury  accord- 
ing to  the  provisions  of  the  pre- 
ceding section,  shall  be  proceeded  in 
as  other  cases  pending  in  the  Court 
of  Claims,  and  shall,  in  all  respects, 
be  subject  to  the  same  rules  and 
regulations."  Jud.  Code,  §149;  36 
St.  at  L.  1087,  re-enacting  U.  S.  E. 
S.,  §1064.  "The  amount  of  any 
final  judgment  or  decree  rendered  in 
favor  of  the  claimant,  in  any  case 
transmitted  to  the  Court  of  Claims 
under  the  two  preceding  sections, 
shall  be  paid  out  of  any  specific  ap- 


propriation applicable  to  the  case,  if 
any  such  there  be;  and  where  no 
such  appropriation  exists,  the  judg- 
ment or  decree  shall  be  paid  in  the 
same  manner  as  other  judgments  of 
the  said  court."  Ibid.,  §150,  re- 
enacting  U.  S.  R.  S.,  §  1065.  A 
diplomatic  claim,  presented  by  a  for- 
eign attorney  to  the  Secretary  of 
State,  cannot  be  thus  transmitted. 
Berger's  Case,  36  Ct.  CI.  243.  The 
reference  of  a  claim  by  a  Depart- 
ment to  the  Court  of  Claims,  without 
jurisdiction  to  pay,  does  not  give  the 
court  jurisdiction.  Hart  v.  U.  S., 
118  U.  S.  62,  30  L.  ed.  96.  A  claim 
may  be  referred  to  the  Court  of 
Claims  by  an  Executive  Department, 
after  the  accounting  oflScers  have 
certified  a  balance  in  favor  of  the 
claimant.     McKnight  v.  IT.  S.,  13  Ct. 


§  671]  JURISDICTION  3605 

"Whenever  any  bill,  except  for  a  pension,  is  pending  in 
either  House  of  Congress  providing  for  the  payment  of  a  claim 
against  the  United  States,  legal  or  equitable,  or  for  a  grant,  gift, 
or  bounty  to  any  person,  the  House  in  which  such  bill  is  pending 
may,  for  the  investigation  and  determination  of  facts,  refer  the 
same  to  the  Court  of  Claims,  which  shall  proceed  with  the  same 
in  accordance  with  such  rules  as  it  may  adopt  and  report  to 
such  House  the  facts  in  the  case  and  the  amount,  where  the 
same  can  be  liquidated,  including  any  facts  bearing  upon  the 
question  whether  there  has  been  delay  or  laches  in  presenting 
such  claim  or  applying  for  such  grant,  gift,  or  bounty,  and  any 
facts  bearing  upon  the  question  whether  the  bar  of  any  statute 
of  limitation  should  be  removed,  or  which  shall  be  claimed  to 
sxcuse  the  claimant  for  not  having  resorted  to  any  established 
legal  remedy,  together  with  such  conclusions  as  shall  be  suffi- 
cient to  inform  Congress  of  the  nature  and  character  of  the 
demand,  either  as  a  claim,  legal  or  equitable,  or  as  a  gratuity 
against  the  United  States,  and  the  amount,  if  any,  legally  or 
equitably  due  from  the  United  States  to  the  claimant :  Provided, 
however,  That  if  it  shall  appear  to  the  satisfaction  of  the  court 
upon  the  facts  established,  that  under  existing  laws  or  the  pro- 
visions of  this  chapter,  the  subject  matter  of  the  bill  is  such 
that  it  has  jurisdiction  to  render  judgment  or  decree  thereon, 
it  shall  proceed  to  do  so,  giving  to  either  party  such  further 
opportunity  for  hearing  as  in  its  judgment  justice  shall  require, 
and  it  shall  report  its  proceedings  therein  to  the  House  of 
Congress  by  which   the  same  was  referred  to  said   court. ' '  ^^ 

Cl.  292.     See  also  Delaware  River  S.  within  the  statute.    Ibid.     The  Court 

B.  Co.  V.  U.  S.,  5  Ct.  Cl.  55;   Win-  of   Claims   will   take   jurisdiction  of 

nisimmet   Co.    v.   U.    S.,   12    Ct.    Cl.  an  agreed  case  which  the  head  of  a 

319.     If,  after  the  head  of  an  Exec-  Department    certifies    to    be    correct 

utive   Department   or  the   Secretary  and  sufficient.     Broulatour  v.  U.  S., 

of  the   Treasury  has   transmitted   a  7   Ct.   Cl.   555;   Amoskeag  Mfg.   Co. 

claim  to  the  Court  of  Claims  under  v.  U.  S.,  6  Ct.  Cl.  99;  s.  C,  as  Mfg. 

r.    S.   E.    S.,    §  1063,   the    claimant  Co.  v.  U.  S.,  17  Wall.  592,  21  L.  ed. 

does    not    voluntarily    prepare    and  715. 

file    his    petition,    the    court    will,  13  Jud.  Code,  §  151 ;   36  St.  at  L. 

on    motion,    require    him    to    do    so.  1087,  re-enacting  24   St.  at  L.   505, 

Bright  V.  U.  S.,  6  Ct.  Cl.  118;  s.  C,  §  14.     Such  a  reference  can  only  be 

8  Ct.  Cl.  326.     The  court  cannot  de-  made  of  a  bill  for  the  payment  of 

cline  jurisdiction  if  the  case  comes  money;   not  of  a  bill  authorizing  a 


3606 


COURT  OF   CLAIMS 


[§671 


Other  special  statutes  give  the  Court  of  Claims  jurisdiction  in 
certain  cases.^* 


suit.  Cahalan's  Case,  42  Ct.  CI.  280. 
It  has  been  held  that  a  claim  against 
the  District  of  Columbia  cannot  be 
referred  to  the  Court  of  Claims  by 
one  House  of  Congress.  Strachan  v. 
District  of  Columbia,  20  Ct.  CI.  484. 
14  See,  for  example,  U.  S.  R.  S. 
§  5261,  (suits  by  land-grant  rail- 
roads to  recover  the  price  of  freight 
and  transportation  withheld  by  the 
Secretary  of  the  Treasury)  ;  18  St. 
at  L.  453  (suits  by  such  companies 
to  recover  the  value  of  transporta- 
tion of  troops  or  property  of  the 
United  States);  20  St.  at  L.  171, 
324;  21  St.  at  L.  784;  22  St.  at  L. 
284,  469;  23  St.  at  L.  242,  257,  372, 
381;  21  St.  at  L.  284;  (District  of 
Columbia  claims  act) :  District  of 
Columbia  v.  Barnes,  187  U.  S.  637, 
47  L.  ed.  344;  s.  C,  197  U.  S.  146, 
49  L.  ed.  699;  21  St.  at  L.  284;  22 
St.  at  L.  284,  469 ;  23  St.  at  L.  242, 
257,  372,  381;  35  St.  at  L.  424 
(suits  for  the  recovery  of  additional 
compensation  for  coal  from  Alaska 
mines) ;  33  St.  at  L.  806  (suits  for 
back  pay  and  emoluments  during 
the  period  an  oflicer  was  out  of 
the  army  after  an  enforced  resigna- 
tion), see  McLean  v.  U.  S.,  226  U. 
S.  374;  Act  of  March  2,  1919,  eh. 
94,  §2,  40  St,  at  L.  1273,  Comp. 
St.  §  3115  14/15  e  (suits  for  com- 
pensation because  of  the  cancella- 
tion of  war  contracts).  Act  of 
March  4,  1917,  eh.  180,  39  St.  at 
L.  1193  (Naval  Emergency  Fund 
Act)  ;  Act  of  June  15,  1917,  ch.  29. 
40  St.  at  L.  183  (Emergency  Ship- 
ping Fund  Act) ;  Act  of  August  10, 
1917,  ch.  53,  40  St.  at  L.  279,  282, 
285;  Act  of  October  6,  1917,  ch.  79. 
40  St.  at  L.   353    (claims  for  land 


for  ordinance  proving  ground  and 
naval  construction)  ;  Act  of  March 
1,  1918,  ch.  19,  40  St.  at  L.  438, 
439  (claims  respecting  shipping 
board  housing) ;  Act  of  March  21, 
1918,  eh.  25,  sec.  3,  40  St.  at  L.  454 
(claims  of  railroads) ;  Act  of  April 
22,  1918,  ch.  62,  40  St.  at  L.  535 
(claims  in  respect  to  shipping  board 
trollies  or  interurban  railways) ; 
Act  of  April  26,  1918,  ch.  64,  40 
St.  at  L.  537,  538  (claims  for  land 
for  ordnance  proving  ground)  ;  Act 
of  May  16,  1918,  ch.  74,  sec.  2,  40 
St.  at  L.  551  (claims  for  land  taken 
for  war  housing)  ;  Act  of  July  1, 
1918,  ch.  114,  sec.  5,  pard.  40  St. 
at  L.  720  (contracts  for  ships,  war 
material,  factories,  etc.) ;  Act  of 
July  8,  1918,  ch.  139,  sec.  1,  40  St. 
at  L.  826  (claims  for  buildings  for 
war  department);  Joint  Resolution 
of  July  16,  1918,  ch.  154,  40  St.  at 
L,  904  (claims  in  relation  to  tele- 
graph signals) ;  Act  of  July  18, 
1918,  ch.  157,  sec.  14,  40  St.  at  L. 
916  (claims  in  relation  to  drydocks, 
wharves,  warehouses,  terminals, 
etc.) ;  Act  of  Oct.  5,  1918,  eh.  181, 
sec.  3,  40  St.  at  L.  1010  (claims  for 
minerals,  ores,  mines,  smelters, 
etc.)  ;  Act  of  Nov.  21,  1918,  ch.  212, 
sec.  1,  40  St.  at  L.  1048  (claims  for 
buildings  for  Department  of  Agri- 
culture) ;  Act  of  March  2,  1919, 
ch.  94,  sec.  2,  40  St.  at  L.  1273 
(claims  for  the  adjustment  of 
amount  due  upon  war  contracts  en- 
tered into  in  good  faith)  ;  U.  S. 
Bedding  Co.  v.  U.  S.,  55  Ct.  CI.  459. 
The  filing  of  a  petition  in  the  Court 
of  Claims  under  a  statute  providing 
that  in  that  manner  damages  may 
be  recovered  for  the  taking  of  pri- 
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"The  said  court  shall  have  power  to  establish  rules  for  its 
government  and  for  the  regulation  of  practice  therein,  and  it 
may  punish  for  contempt  in  the  manner  prescribed  by  the 
common  law,  may  appoint  commissioners,  and  may  exercise 
such  powers  as  are  necessary  to  caiTy  into  effect  the  powers 
granted  to  it  by  law. "  ^^ 

§  671a.  Equitable  jurisdiction.  The  Court  of  Claims  has  no 
general  equitable  jurisdiction,^  nor  jurisdiction  to  enforce  spe- 
cific performance.^ 

"Whenever  any  person  shall  present  his  petition  to  the 
Court  of  Claims  alleging  that  he  is  or  has  been  indebted  to 
the  United  States  as  an  officer  or  agent  thereof,  or  by  virtue 
of  any  contract  therewith,  or  that  he  is  the  guarantor,  or 
surety,  or  personal  representative  of  any  officer,  or  agent,  or 
contractor  so  indebted,  or  that  he  or  the  person  for  whom  he 
is  such  surety,  guarantor,  or  personal  representative  has  held 
any  office  or  agency  under  the  United  States,  or  entered  into 
any  contract  therewith,  under  which  it  may  be  or  has  been 
claimed  that  an  indebtedness  to  the  United  States  had  arisen  and 
exists,  and  that  he  or  the  person  he  represents  has  applied  to 
the  proper  Department  of  the  Government  requesting  that  the 
account  of  such  office,  agency,  or  indebtedness  may  be  adjusted 
and  settled,  and  that  three  years  have  elapsed  from  the  date 
of  such  application,  and  said  account  still  remains  unsettled 
and  unadjusted,  and  that  no  suit  upon  the  same  has  been  brought 
by  the  United  States,  said  court  shall,  due  notice  first  being 
given  to  the  head  of  said  department  and  to  the  Attorney- 
General  of  the  United  States,  proceed  to  hear  the  parties  and 
to  ascertain  the  amount,  if  any,  due  the  United  States  on  said 
account.  The  Attorney-General  shall  represent  the  United 
States  at  the  hearing  of  said  cause.  The  court  may  postpone 
the  same  from  time  to  time  whenever  justice  shall  require.    The 

vate   property  for  public  use,  is   a  16  Jud.  Code,  §  157,  re-enacting  36 

waiver  of  an  objection  by  the  plain-       St.  at  L.  1087. 

tiff  to  the  alleged  unconstitutional-  §  671a.     1  U.  S.  v.  Jones,  131  U. 

ity    of    such    statute.      Great    Falls       S.  1,  33  L.  ed.  90. 

Mfg.  Co.  V.  Att'y  Gen.,  124  U.   S.  2  Ibid. 

581,  31  L.  ed.  527;  TJ.  S.  v.  Great 

Falls  Mfg.   Co.,  112  U.   S.  645,  28 

L.  od.  846. 
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judgment  of  said  court  or  of  the  Supreme  Court  of  the  United 
States,  to  whieli  an  appeal  shall  lie,  as  in  other  eases,  as  to  the 
amount  due,  shall  be  binding  and  conclusive  upon  the  parties. 
The  payment  of  such  amount  so  found  due  by  the  court  shall 
discharge  such  obligation.  An  action  shall  accrue  to  the  United 
States  against  such  principal,  or  surety,  or  representative  to 
recover  the  amount  so  found  due,  which  may  be  brought  at  any 
time  within  three  years  after  the  final  judgment  of  said  court, 
and  unless  suit  shall  be  brought  within  said  time,  such  claim 
and  the  claim  on  the  original  indebtedness  shall  be  forever 
barred.  The  provisions  of  section  one  hundred  and  sixty-six 
shall  apply  to  cases  under  this  section. ' '  ^  The  Court  of  Claims 
has  jurisdiction  of  a  claim  against  the  United  States  for  money 
claimed  under  a  contract  which  would  resemble  a  right  of  action 
at  common  law,  but  for  the  need  of  help  from  equity  to  estab- 
lish *  or  to  reform  a  contract.^  Under  the  Cherokee  Acts,^  the 
Court  of  Claims  has  enjoined  the  Cherokee  Nation  and  the 
United  States  from  making  any  discrimination  between  certain 
persons  in  the  distribution  of  a  fund  "^  and  has  enjoined  and 
directed  the  Secretary  of  the  Interior  to  make  a  certain  enroll- 
ment of  land.^  No  suit  can  be  sustained  merely  upon  moral  or 
equitable  considerations,  not  based  upon  any  established  rule 
of  law  or  equity.^  The  Court  of  Claims  can  not  establish  a 
land  claim  without  specific  statutory  authority.^®     If  each  of 

3  Jud.  Code,  §  180,   le-enacting  24  "  Whitmire,  223  U.  S.  108,  56  L.  ed. 

St.  at  L,  505,  §  3.  370. 

4U.  S.  V.  Milliken  Imprinting  Co.,  9  Bonner  v.  U.  S.,  9  Wall.  156,  19 

202  U.   S.   168,   174,   50   L.  ed.  980,  L.   ed.   666;    McClure  v.   U.   S.,   116 

983.  U.  S.  145,  29  L.  ed.  572;  Tillison  v. 

6  District  of  Columbia  v.  Barnes,  U.  S.,  100  U.  S.  43,  25  L.  ed.  543. 

197  U.  S.  146,  49  L.  ed.  699;  U.  S.  10  U.  S.  v.  Jones,  131  U.  S.  1,  33 

V.  Milliken  Imprinting  Co.,  202  U.  S.  L.    ed.    90,    supra,    §§  96,    98,    The 

168,  174,  50  L.  ed.  980,  983;  Cramp  papers  and  record  of  the  Court  of 

V.  U.  S.,  239  IT.  S.  221.  Private    Land    Claims,    which    had 

6  26  St.  at  L.  36;  32  St.  at  L.  been  abolished  are  on  file  in  the  De- 
726,  996.  partment  of  the  Interior.     32  Stat. 

7  Whitmire  v.  Cherokee  Nation,  30  at  L.  1083,  1144.  The  Commissioner 
Ct.  CI.  138,  180.  of  the  General  Land  Office  now  exer- 

8  Whitmire  v.  Cherokee  Nation,  44  cises  its  powers  in  the  approval  of 
Ct.  CI.  453 ;  reversed,  without  consid-  surveys  executed  under  its  decrees  or 
ering  this  point,  Cherokee  Nation  v.  confirmations.     33   Stat,  at  L.  452, 
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two  conflicting  claimants  seeks  to  recover  for  the  use  of  the 
same  property  one  cannot  resist  l)y  a  plea  to  the  jurisdiction 
that  the  title  to  land  is  involved. ^^ 

§  67113.  Jurisdiction  in  patent  cases.  By  the  Act  of  June 
25th,  1910,  as  amended,  July  1,  1918.  "Whenever  an  invention 
described  in  and  covered  by  a  patent  of  the  United  States  shall 
hereafter  be  used  or  manufactured  by  or  for  the  United  States 
without  license  of  the  owner  thereof  or  lawful  right  to  use  or 
manufacture  the  same,  such  owner's  remedy  shall  be  by  suit 
against  the  United  States  in  the  Court  of  Claims  for  the  re- 
covery of  his  reasonable  and  entire  compensation  for  such  use 
and  manufacture:  Provided,  however,  That  said  Court  of 
Claims  shall  not  entertain  a  suit  or  award  compensation  under 
the  provisions  of  this  Act  where  the  claim  for  compensation  is 
based  on  the  use  or  manufacture  by  or  for  the  United  States 
of  any  article  heretofore  owned,  leased,  used  by,  or  in  the 
possession  of  the  United  States:  Provided  further,  That  in 
any  such  suit  the  United  States  may  avail  itself  of  any  and  all 
defenses,  general  or  special,  that  might  be  pleaded  by  a  de- 
fendant in  an  action  for  infringement,  as  set  forth  in  Title 
Sixty  of  the  Kevised  Statutes,  or  otlierwise :  And  provided, 
further.  That  the  benefits  of  this  Act  shall  not  inure  to  any 
patentee  who,  when  he  makes  such  claim,  is  in  the  employment 
or  sei-^'ice  of  the  Government  of  the  United  States,  or  the 
assignee  of  any  such  patentee;  nor  shall  this  Act  apply  to  any 
device  discovered  or  invented  by  such  employee  during  the  time 
of  his  employment  or  service. ' '  ^ 

484,  485.     Chapter  xxxii  of  Foster's  Before   the   amendment   the   statute 

Fed.  Pr.  4th  ed.  describes  its  practice  did    not   authorize    the    recovery    of 

and  jurisdiction.  royalties  from  the  United  States  for 

11  Bright  V.  U.  S.,  6  Ct.  CI.  118;  the  use  of  patents  without   any  ex- 

s.  c,  8  Ct.  CI.  326.  press  or  implied  recognition  of  the 

§  671b.      136    St.    at    L.    851,    as  rights  of   the  patentee  and  against 

amended  St.  at  L.  Comp.  St.  §  9465.  his  protest.    Schillinger  v.  TJ.  S.,  155 

See  supra,  §100.     The  statute  gave  U.  S.  163,  39  L.  ed.  108;   Harley's 

no    right    to    an    employee    of    the  Case,  39  Ct.  CI.  105 ;  E.  W.  Bliss  Co. 

United  States  who  has  made  an  in-  v.  U.  S.,  .253  U.   S.   187.     So  as  to 

veution  out  of  office  hours  during  the  the    use    of    copyright.      Lauman's 

time  of  his  employment  by  the  Gov-  Case,  27  Ct.  CI.  260.     But  see  Hol- 

ernment.     Moore  v.  U.  S.,  249  U.  S.  lister  v.  Benedict  &  B.  Mfg.  Co.,  113 

487,  39  Sup.  Ct.  322,  63  L.  ed.  721.  U.  S.  .59,  28  L.  ed.  901;  Parnham  v. 
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Neither  the  Court  of  Claims  uor  any  other  coiut  has  juris- 
diction of  an  action  against  the  United  States,^  or  against  any 
officer  thereof,^  to  enjoin  the  infringement  of  a  patent,  or  to 
recover  profits  or  damages  from  such  an  officer  on  account  of 
the  use  of  tlie  article  by  him  in  his  official  character  where  he 
derived  no  personal  benefit  from  such  use.*  Nor  for  an  in- 
junction to  restrain  a  contractor  from  furnishing  to  the  Govern- 
ment articles,  not  in  themselves  infringements,  which  are  in- 
tended for  use  in  an  infringement.^  This  statute  does  not  pre- 
vent a  sviit  against  a  Government  contractor  to  recover  profits 
or  damages  because  of  an  infringement  by  him.^ 

§672.  Statute  of  limitations  in  Court  of  Claims.  "Every 
claim  against  the  United  States,  cognizable  by  the  Court  of 
Claims,  shall  be  forever  barred  unless  the  petition  setting  forth 
a  statement  thereof  is  filed  in  the  court,  or  transmitted  to  it 
by  the  Secretary  of  the  Senate  or  the  Clerk  of  the  House  of 
Representatives,  as  provided  by  law,  within  six  years  after  the 
claim  first    accrues:^    Provided,   That  the   claims   of   married 


U.  S.,  240  U.  S.  537;  U.  S.  v.  Basic 
Products  Co.,  260  Fed.  472,  477.  But 
where  the  United  States  had  adopted 
an  improvement  covered  by  a  patent 
at  the  request  of  the  patentee,  with 
notice  that  he  claimed  a  patent  right 
thereto,  and  with  no  assertion  of  a 
right  to  use  this,  the  patentee  might 
recover  a  reasonable  royalty  in  a 
suit  in  the  Court  of  Claims  founded 
upon  a  contract  implied  from  the 
transaction.  U.  S.  v.  Palmer,  128 
U.  S.  262,  32  L.  ed.  442;  Brook's 
Case,  39  Ct.  CI.  494.  But  see  Eussel 
V.  U.  S.,  182  U.  S.  516,  45  L.  ed. 
1210;  Hartmau's  Case,  35  a.  CI. 
106;  Eussel  &  Livermore's  Case,  35 
Ct.  CI.  154;  Eager 's  Case,  35  Gt.  CI. 
556;  Coston's  Case,  33  Ct.  CI.  438. 

2U.  S.  v.  Palmer,  128  U.  S.  262, 
269,  32  L.  ed.  442,  444. 

3  Belknap  v.  Schild,  161  U.  S.  10, 
40  L.  ed.  599;  Dashiell  v.  Grosvenor, 
C.  C.  A.,  66  Fed.  334.  Cf.  James  v. 
Campbell,  104  U.  S.  356,  26  L.  ed. 


786;  supra,  §100.  But  see  Head  v. 
Porter,  48  Fed.  481. 

4  Belknap  v,  Schild,  161  U.  S.  10, 
40  L.  ed.  599;  International  Postal 
Supply  Co,  V.  Bruce,  194  U.  S.  601, 
48  L.  ed.  1134. 

6  Crozier  v.  Krupp,  224  U.  S.  290 ; 
Marconi  Wireless  Tel.  Co.  v.  Simon, 
246  U.  S.  46.  As  to  the  right  to  an 
injunction  against  a  Government 
contractor  to  restrain  an  infringe- 
ment, see  case  last  cited. 

6  William  Cramp  &  Sons  Ship  & 
Engine  Building  Co.  v.  International 
Curtis  Marine  Turbine  Co.,  246  U. 
S.  28. 

§  672.  1  The  statute  does  not  be- 
gin to  run  until  the  passage  of  an 
act  authorizing  the  suit  although  the 
facts  which  create  the  claim  pre- 
viously occurred.  Sage  v.  U.  S.,  250 
U.  S.  33,  39  Sup.  Ct.  415,  63  L.  ed. 
828;  Wray  v.  U.  S.,  19  Ct.  CI.  154. 
A  State  cannot  sue  to  recover  the 
])roeeedR  of  swamp  lands  which  have 
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women  first  accrued  during  the  marriage,  of  persons  under  the 
age  of  twenty-one  years,  first  accrued  during  minority,  and  of 
idiots,  lunatics,  insane  persons,  and  persons  beyond  the  seas  at 
the  time  the  claim  accrued,  entitled  to  the  claim,  shall  not  be 
barred  if  the  petition  be  filed  in  the  court  or  transmitted  as 
aforesaid,  within  three  years  after  the  disability  has  ceased ;  but 
no  other  disability  than  those  enumerated  shall  prevent  any 
claim  from  being  barred,^  nor  shall  any  of  the  said  disabilities 
operate  cumulatively."*  An  action  for  money  received  by  tlie 
United  States  must  be  brought  within  six  years  after  its  re- 
ception.* "Where  money  is  not  payable  until  demand,  the  statute 
does  not  begin  to  run  until  the  demand  is  made.^    No  ofiicer  can 


been  credited  to  the  State  on  the 
Treasury  books  more  than  six  years 
before  the  suit  was  brought.  U.  S. 
V.  Louisiana,  127  U.  S.  182,  32  L. 
ed.  66.  The  statute  does  not  begin 
to  run  on  a  claim  for  extra  work 
under  a  building  contract  contem- 
plating the  same,  until  the  whole 
contract  is  performed.  U.  S.  v.  Gib- 
bons, 109  U.  S.  200,  27  L.  ed.  906. 
2  The  plaintiff 's  ignorance  of  his 
ability  to  establish  his  claim  does 
not  prevent  the  statute  from  run- 
ning. Green  v.  U.  S.,  17  Ct.  CI.  174. 
When  the  statute  once  begins  to  run, 
no  subsequently  occurring  disability, 
such  as  insanity,  suspends  it.  Whit- 
ney V.  IT.  S.,  18  Ct.  CI.  19;  Leonard 
V.  U.  S.,  18  Ct.  CI.  382.  See  McDon- 
ald V.  Hovey,  110  U.  S.  619,  28  L. 
ed.  269.  The  claimant's  death  does 
not  interrupt  the  statute  if  the  claim 
accrued  during  his  life.  Sierra  v. 
U.  S.,  9  Ct.  CI.  224.  If  the  claimant 
dies  before  the  claim  accrues,  the 
statute  does  not  begin  to  run  until 
the  appointment  of  an  administrator. 
Fulenweider  v.  U.  S.,  9  Ct.  CI.  403. 
Inability  to  sue  by  reason  of  aid 
given  to  the  Confederacy  by  the 
claimant  does  not  prevent  the  run- 


ning of  the  statute.     Kendall  v.  U. 
S.,  107  U.  S.  123,  27  L.  ed.  437. 

3  Jud.  Code,  §  156,  36  St.  at  L. 
1087,  re-enacting  U.  S.  E.  S.,  §  1069, 
The  Tucker  Act  of  March  3,  1887, 
provides  that  the  Statute  of  Limita- 
tions shall  not  apply  to  claims  re- 
ferred to  the  Court  of  Claims  by  the 
head  of  a  Department  under  section 
1063  of  the  Eevised  Statutes;  pro- 
vided such  claims  were  presented  for 
settlement  at  the  proper  Department 
within  six  years  after  they  accrued. 
U.  S.  V.  Lippitt,  100  U.  S.  663,  25 
L.  ed.  747;  Winnisimmet  Co.  v.  U. 
S.,  12  Ct.  CI.  319.  The  Statute  of 
Limitations  did  not  apply  to  suits  to 
establish  a  defense  under  Sections 
1059-1062  of  the  Revised  Statutes. 
U.  S.  V.  Clark,  96  U.  S.  37,  24  L.  ed. 
696.  Nor  to  claims  under  the  Aban- 
doned Property  act,  Jud.  Code,  §  162 
quoted  supra,  §  671. 

4  Clark  V.  U.  S.,  99  U.  S.  493,  25 
L.  ed.  481. 

5  Harrison  v.  U.  S.,  20  Ct.  CI. 
175;  U.  S.  V.  Cooper,  120  U.  S.  124, 
30  L.  ed.  606.  See  U.  S.  v.  Lawton, 
]  10  U.  S.  146,  28  L.  ed.  100.  It  has 
been  held  that  the  statute  begins  to 
run   on  a  claim  for   services,  when 
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waive  the  statute,  and  the  court  must  take  notice  that  the  claim 
is  barred,  if  that  appears.^  Wlien  the  United  States  submit  to 
be  sued  in  a  State  court,  it  seems  that  they  may  take  advantage 
of  the  State  statute  limitations."'' 

§  673.  Parties  plaintiff.  A  married  woman,  who  by  the  law 
of  her  domicile  may  hold  property  in  equity,  with  or  without  a 
trustee,  may  sue  in  her  own  name,^  even  though  her  husband 
refuses  to  be  a  party,  provided  the  laws  of  her  domicile  permit 
such  a  suit.''  Minors  should  sue  through  a  guardian  appointed 
in  the  State  of  their  domicile  instead  of  through  the  guardian 
appointed  in  the  State  where  their  property  is  situated.^  A 
corporation  organized  under  the  laws  of  a  State  in  the  Con- 
federacy, for  purposes  not  hostile  to  the  government,  may  sue 
under  the  Captured  and  Abandoned  Property  Act.*  A  prin- 
cipal may  sue  in  his  own  name,  although  the  contract  was  made 
in  the  name  of  an  agent.^  "After  the  filing  of  a  case  trans- 
mitted to  the  court,  by  the  head  of  an  Executive  Department 
or  by  Congress  or  either  House,  thereof,  any  person  directly 
interested  in  the  case  may  appear  as  a  party  therein,  by  filing 
his  petition,  under  oath,  in  accordance  Avith  Rules  15  and  16."* 
"Any  person  claiming  to  be  indirectly  interested  in  any  ques- 
tion involved  in  such  case  may  appear  and  be  heard  on  the 

preseuted.  U.  S.  v.  Wilder,  13  Wall.  v.   Ellsworth,   101   U.  S.   170,  23   L. 

254,  20  L.  ed.  681;   Titus  v.  U.  S.,  ed.  862. 

16  Ct.  CI.  276.     An  item  in  the  ac-  eFinn   v.    U.    S.,   123   U.    S.   227, 

count   of   a  court   commissioner   for  31    L.    ed.    128.      Acknowledgments 

fees  was  held  barred  when  the  serv-  and    promises    by    executive    officers 

ices  for  which  he  charged  were  ren-  without  legislative  authority  do  not 

dered   more    than    six   years    before  prevent  the  running  of  the  statute. 

proceedings.     Patterson  v.  U.  S.,  21  Leonard  v.  U.  S.,  18  Ct.  CI.  382. 

Ct.  CI.  322.     A  claim  for  the  price  7  Stanley  v.   Sehwalby,  147  U.   S. 

of   property    sold    is   barred    within  .508,  37  L.  ed.  259,  supra,  §§  95,  96, 

six  years  after  the   delivery  of  the  183. 

property,    not  from   the   time   when  §  673.     1  Meriwether  v.   U.   S.,   13 

the  Department  refused  to  allow  the  Ct.  CI.  259. 

payment,    unless    payment    by    the  2  Stanton  v.  U.   S.,  4  Ct.  CI.  456. 

terms  of  the  contract  was  postponed.  3  Ibid. 

Battelle  v.  U.  S.,  7  Ct.  CI.  297.     An  4  IT.  S.  v.  Insurance  Cos.,  22  Wall. 

officer  whose  accounts  are  settled  an-  99,  22  L.  ed.  816;  Home  Ins.  Co.  v. 

nually  is  entitled  to  the  balance  due  U.  S.,  8  Ct.  CI.  449. 

at  the  end  of  each  fiscal  year.    Ells-  6  Eamsdell  v.  U.  S.,  2  Ct.  CI.  508. 

worth  V.  U.  S.,  14  Ct.  CI.  382;  U.  S.  6  Ct.  CI.  Eule  21. 
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one  side  or  the  other,  as  his  interest  may  require,  upon  filing 
a  petition,  under  oath,  setting  forth  specifically  and  con- 
cisely how  he  claims  to  be  interested,  and  submitting  the  ques- 
tions raised  to  the  decision  of  the  court.'"'  "If  no  claimant 
directly  or  indirectly  interested,  appears  and  files  his  petition 
within  six  months,  the  Attorney-General  upon  thirty  days' 
notice  to  the  parties  Avho  appear  by  the  papers  transmitted  to 
be  interested  therein,  may  set  the  ease  down  for  trial  upon 
such  evidence  as  he  may  submit.  Where  such  case  was  trans- 
mitted by  the  head  of  an  Executive  Department  the  court  will 
proceed  to  try  the  case  upon  the  statement  made  by  the  head 
of  such  department. ' '  ' 

"No  person  shall  file  or  prosecute  in  the  Court  of  Claims,  or 
in  the  Supreme  Court  on  appeal  therefrom,  any  claim  for  or  in 
respect  to  which  he  or  any  assignee  of  his  has  pending  in  any 
other  court  any  suit  or  process  against  any  person  who,  at  the 
time  when  the  cause  of  action  alleged  in  such  suit  or  process 
arose,  was,  in  respect  thereto,  acting  or  professing  to  act,  me- 
diately or  immediately,  under  the  authority  of  the  United 
States. "^''  "Aliens  who  are  citizens  or  subjects  of  any  Govern- 
ment which  accords  to  citizens  of  the  United  States  the  right 
to  prosecute  claims  against  such  government  in  its  courts,  shall 
have  the  privilege  of  prosecuting  claims  against  the  United 
States  in  the  Court  of  Claims,  whereof  such  court  by  reason 
of  their  subject  matter  and  character,  might  take  jurisdiction."  ^^ 
The  subjects  of  Great  Britain.^^  of  Belgium,!^  of  France,^*  of 
Italy,"  of  Prussia,!^  of  Spain,!"!^  of  Switzerland,!^  and  corpora- 
tions created  by  any  of  these  governments,^^  may  sue  in  the 
Court  of  Claims.20  gg  jQ^y  a  corporation  chartered  by  Spain 
in   the   Philippine   Islands,   prior  to   their   annexation   to   the 

7Ct.  CI.  Eule  22.  14  Rothschild   v.   U.    S.,   6   Ct.    CI. 

8Ct.  CI.  Eulc  2:5.  204;  Dauphin  v.  U.  S.,  6  Ct.  CI.  221. 

10  TJ.  S.  E.  S.,  §1067.  15Fichera  v.  U.  S.,  9  Ct.  CI.  254. 

llJud.   Code,     155,   36   St.    at   L.  16  Brown  v.  U.   S.,  5  Ct.  CI.  571. 

1087,  re-enactina  U.  S.  R.  S.,  §  106S.  17  Molina  v.  U.  S.,  6  Ct.  CI.  269. 

See  38  Stat.  L.  791.  18  Lobsij^er  v.  U.  S.,  5  Ct.  CI.  687. 

12U.  S.  V.  O'Kcefe,  11  Wall.  178,  19  Philippine    Sugar    Estates    De- 

20  L.  ed.  181;   Carlisle  v.  U.  S.,  16  velopmont    Co.   v.   U.   S.,   .89   Ct.   CI. 

Wall.  147,  6  Ct.  CI.  398.  225;  s.  c.  40  Ct.  CI.  33. 

13  De  Give  v.  U.  S.,  7  Ct.  CI.  517.  20  U.  S.  R.  S.,  §1068. 
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United  States;  21  and  a  citizen  of  Porto  Rico.22  A  foreign 
government  does  not  deny  the  right  of  an  American  to  sue  it 
by  requiring  him  to  give  security  for  costs.^^  The  Court  of 
Claims  has  jurisdiction  of  an  action  to  which  a  State  is  a  party 
plaintiff ;  2*  but  not  of  a  suit  to  which  a  State  is  a  necessary 
party  defendant.^^ 

§  673a.  Right  of  assignees  to  sue.  The  Revised  Statutes 
provide  as  follows :  "All  transfers  and  assignments  made  of  any 
claim  upon  the  United  States,  or  of  any  part  or  share  thereof, 
or  interest  therein,  whether  absolute  or  conditional,  and  what- 
ever may  be  the  consideration  therefor,  and  all  powers  of  at- 
torney, orders,  or  other  authorities  for  receiving  payment  of 
any  such  claim  or  of  any  part  or  share  thereof,  shall  be  ab- 
solutely null  and  void  unless  they  are  freely  made  and  executed 
in  the  presence  of  at  least  two  attesting  witnesses,  after  the 
allowance  of  such  a  claim,  the  ascertainment  of  the  amount  due, 
and  the  issuing  of  a  warrant  for  the  payment  thereof.  Such 
transfers,  assignments,  and  powers  of  attorney  must  recite  the 
warrant  for  payment,  and  must  be  acknowledged  by  the  person 
making  them,  before  an  officer  having  authority  to  take  ac- 
knowledgment of  deeds,  and  shall  be  certified  by  the  officer; 
and  it  must  appear  by  the  certificate  that  the  officer,  at  the  time 
of  the  acknowledgment,  read  and  fully  explained  the  transfer, 
assignment,  or  warrant  of  attorney  to  the  person  acknowledging 
the  same.^    ''The  object  of  Congress  by  this  section  was  to  pro- 

21  Philippine    Sugar    Estates    De-  200    U.    S.    12;    Calhoun   v.    Massie, 

velopment  Co.   v.   U.   S.,  39   Ct.   CI.  §53    U.    S.    170.      An    assignment 

225;   s.  c,  40  Ct.  CI.  33.  not    authorized    by    the    statute    is 

22 Basso's  Case,  40  Ct.  CI.  202.  invalid    as    regards    creditors    of    a 

23  Brown  v.  U.  S.,  5  Ct.  CI.  571.  bankrupt.     National   Bank  of  Com- 

24  U.  S.  V.  Louisiana,  123  U.  S.  merce  v.  Downie,  218  TJ.  S.  345. 
32,  31  L.  ed.  69;  s.  C,  127  U.  S.  And  also  it  has  been  held,  between 
182,  32  L.  ed.  66.  the  assignor  and  the  assignee.    Man- 

25  Milwaukee  E.  E.  Canal  Co.  v.  hattan  Commercial  Co.  v.  Paul,  216 
U.  S.,  1  Ct.  CI.  187.  See  supra,  N.  Y.  487.  But  where  the  Govern- 
§  105.  nient  paid  into  the   Supreme  Court 

§673a.  lU.  S.  E.  S.,  §3477;  of  the  District  of  Columbia  the 
Emmons  v.  United  States,  189  Fed.  amount  awarded  upon  a  claim;  this 
414.  The  statute  applies  to  agree-  Court  was  given  jurisdiction  to  de- 
ments giving  liens  upon  warrants  termine  the  rights  of  the  parties 
that  are  not  issued.     Nutt  v.  Knut,  and   to   award  the  attorneys  relief. 


§  673a]  RIGHT  OP  ASSIGNEES  TO  SUE  3615 

tect  the  Government,  and  not  the  claimant,  and  prevent  fraud 


The  Supreme  Court  of  the  (Juited 
States  then  said:  "As  to  the  effect 
of  §  3477  Eev.  Stat.,  it  has  been 
several  times  declared  by  this  court 
that  the  statute  was  intended  solely 
for  the  protection  of  the  Govern- 
ment and  its  officers  during  the  ad- 
justment of  claims,  and  that,  after 
allowances,  the  protection  may  be 
invoked  or  waived,  as  they  in  their 
judgment  deem  proper."  Goodman 
v.  Niblack,  102  U.  S.  556,  560; 
Bailey  v.  U.  S.,  109  U.  S.  432,  439; 
Hobbs  V.  McLean,  117  U.  S.,  567, 
576;  Freedman's  Saving  Co.  v. 
Shepherd,  127  U.  S.  494,  506;  Price 
V.  Forreet,  173  U.  S.  410,  423.  But 
see  Nutt  v.  Knut,  200  U.  S.  12,  20. 
It  does  not  invalidate  contracts  with 
attorneys  for  the  prosecution  of 
claims  against  the  United  States 
upon  contingent  fees.  Such  con- 
tracts have  been  enforced '  when  the 
compensation  was  one-twentieth, 
Wylie  V.  Coxe,  15  How.  415,  14  L. 
ed.  753;  one-tenth,  Wright  v.  Teb- 
bitts,  91  U.  S.  252,  23  L.  ed.  320; 
one-fifteenth  per  cent.,  MeGowan 
V.  Parish,  237  U.  S.  285;  one-fifth, 
Stanton  v.  Embrey,  93  U.  S.  548, 
23  L.  ed.  983;  and  one-half,  Taylor 
V.  Bemiss,  110  U.  S.  42,  28  L.  ed. 
64.  See  also  Davis  v.  Common- 
wealth, 164  Mass.  241,  30  L.E.A. 
743;  Bayard  v.  McLane,  3  Harr. 
(Del.)  139;  Ryan  v.  Martin,  16 
Wis.  57;  s.  c,  18  Wis.  672;  Stan- 
ton v.  Haskin,  1  Mac  A.  558,  562; 
Voorhees  v.  Dorr,  51  Barb.  580. 
Such  contracts,  unless  forbidden  by 
a  special  statute,  may  be  enforced 
by  an  action  against  the  party  to 
whom  the  payment  is  made.  Ibid. ; 
York  V.  Conde,  147  N.  Y.  486.  But 
see  Ball   v.   Halsell,   161   V.   S.   772, 


40    L.    cd.    622;    Trial    v.    Child,    21 
Wall.  441,  22  L.  ed.  623. 

Where  after  attorneys  have  per- 
formed substantial  services  under 
such  an  agreement  they  are  dis- 
charged without  their  consent,  they 
may  be  allowed  compensation  equal 
to  that  provided  by  the  contract, 
McGowan  v.  Parish,  237  U.  S.  285. 
A  statute  limiting  the  amount  of 
fees  collectible  by  attorneys  in  re- 
spect to  claims  against  the  Govern- 
ment is  valid.  Calhoun  v.  Massie, 
253  U.  S.  171;  Newman  v.  Moyers, 
253  U.  S.  782,  The  statute  does 
not  apply  to  assignments  by  opera- 
tion of  the  law  to  assignees  in 
bankruptcy,  Erwin  v.  U.  S.,  97  U. 
S.  392,  24  L.  ed.  1065;  to  assignees 
in  insolvency,  even  under  voluntary 
assignments,  Goodman  v.  Niblack, 
102  U.  S.  556,  26  L.  ed.  229;  Butler 
v.  Goreley,  146  U.  S.  303,  36  L.  ed. 
981;  nor  to  receivers  appointed  by 
State  Courts,  Price  v.  Forrest,  173 
U.  S.  410,  43  L.  ed.  410;  nor  to 
persons  who  liave  a  right  of  subroga- 
tion. Am.  Tobacco  Co.  v.  U.  S.,  32 
Ct.  CI.  207;  Sehwarz  v.  U.  S.,  35 
Ct.  CI.  303.  All  of  these  may  sue 
the  United  States  in  their  own  name. 
Ibid.  But  the  purchaser  of  a  claim 
at  a  judicial  sale  under  a  mortgage 
cannot.  St.  Paul  &  D.  R.  Co.  v.  U. 
S.,  112  U.  S.  733,  28  L.  ed.  861. 
Otherwise  it  was  held  of  a  sale  by 
an  assignee  in  bankruptcy.  McKay 
v.  U.  S.,  27  Ct.  CI.  422. 

The  statute  does  not  enable  the 
original  claimant  to  recover  of  the 
United  States  a  sum  once  paid  by 
the  Government  to  his  attorney  in 
fact  under  a  power  of  attorney  made 
before  the  allowance  of  the  claim 
and    tlio    issue    of    the    warrant,    no 
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notice  of  the  revocation  of  which 
lias  been  given  to  the  United  States. 
Bailey  v.  U.  S.,  109  U.  S.  432,  27 
L.  ed.  988;  Buffalo  B.  E.  Co.  v. 
U.  S.,  16  Ct.  CI.  238.  Nor  does  it 
invalidate  a  contract  of  j^artnership 
ill  furnishing  supplies  to  the  United 
States,  nor  a  promise  by  one  party 
to  another  tliat  he  will  pay  him  a 
sum,  already  due  under  the  articles 
of  co-partnership,  out  of  money  to 
be  received  from  the  Government  for 
such  supplies.  Hobbs  v.  McLean, 
117  U.  S.  567,  29  L.  ed.  940.  Nor 
does  it  affect  the  right  of  a  mort- 
gagee of  land  or  of  a  pledgee  of  rents 
to  recover  from  the  mortgagor  or 
pledgor  the  rents  paid  by  the  United 
States.  Freedmeu's  S.  &  Tr.  Co.  v. 
Shepherd,  127  U.  S.  494,  32  L.  ed. 
163.  It  has  been  held  that  the 
statute  does  not  apply  to  the  claim 
of  a  witness  against  a  marshal  for 
witness  fees  paid  to  the  marshal  and 
withheld  by  him,  BoUin  v.  Blytlie,  46 
Fed.  181,  183;  Wallace  v.  Douglas, 
116  N.  C.  659;  but  that  it  applies 
to  claims  against  a  collector  for 
duties  illegally  collected,  Hager  v. 
Swayne,  149  U.  S.  242,  37  L.  ed.  719. 
It  seems  that  the  statute  does  not 
invalidate  the  assignment  of  a  judg- 
ment against  the  United  States  or 
against  collectors,  Burke  v.  Davis, 
63  Fed.  456,  458,  12  A.  G.  Op.  216; 
nor  does  it  invalidate  an  assignment 
made  before  the  United  States  as- 
sumed the  indebtedness,  U.  S.  v. 
Griswold,  30  Fed.  604;  s.  C,  12 
Sawyer,  398.  Neither  does  it  apply 
to  claims  against  funds  received 
from  foreign  governments  by  the 
State  Department  for  distribution 
among  citizens  of  the  United  States. 
HubbeU  v.   U.    S.,   15    Ct.    CI.    546, 


592.  Otherwise  the  statute  applies 
to  every  claim  against  the  United 
States.  U.  S.  v.  Gillis,  95  U.  S. 
407,  24  L.  ed.  503;  McKnight  v. 
U.  S.,  98  U.  S,  179,  25  L.  ed.  115; 
St.  Eaul  &  D'.  R.  Co.  v.  U.  S.,  112 
U.  S.  733,  28  L.  ed.  861;  Hager  v. 
Swayne,  149  U.  S.  242,  247,  37  L. 
ed.  719,  721;  Ball  v.  Halsell,  161 
U.  S.  72,  79,  40  L.  ed.  622,  624.  No 
assignee  as  such  can  maintain  a  suit 
against  the  United  States  in  any 
court.  Ibid.  It  was  held  that  a 
negotiable  draft  by  the  claimant 
upon  his  attorneys,  payable  out  of 
the  proceeds  of  the  claim,  which  was 
accepted  by  the  attorneys  before  col- 
lection and  transferred  to  a  pur- 
chaser in  good  faith  and  for  a  valu- 
able consideration,  gave  him  no  right 
to  enjoin  the  acceptors  from  sur- 
rendering or  the  drawer  from  receiv- 
ing the  warrant  after  it  had  been 
issued  to  the  acceptors.  Spofford  v. 
Kirk,  97  U.  S.  484,  24  L.  ed.  1032. 
No  action  will  lie  by  an  attorney 
against  the  head  of  a  Department 
for  informing  claimants  that  they 
were  under  no  legal  obligation  to  re- 
spect an  assignment  invalidated  by 
the  statute.  Spalding  v.  Vilas,  161 
U.  S.  483,  40  L.  ed.  780.  It  seems 
that  an  injunction  might  be  granted 
restraining  the  Secretary  of  the 
Treasury  from  paying  a  fund  re- 
ceived by  the  United  States  from  a 
foreign  government  for  distribution 
when  the  United  States  makes  no 
claim  against  the  fund.  Eidgway  v. 
Hays,  5  Cranch,  C.  C.  23.  But  an 
injunction  against  the  Secretary  of 
the  Treasury  was  denied  to  an  at- 
torney who  claimed  under  an  as- 
signment of  part  of  an  award  in 
favor   of   an   Indian.      McElrath   v. 
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upon  the  Treasury .^  Assignments  not  made  in  conformity  with 
this  statute  are  void  against  the  trustee  in  bankruptcy  of  the 
assignor. "3  "No  contract  or  order,  or  any  interest  therein, 
shall  be  transferred  by  the  party  to  whom  such  contract  or  order 
is  given  to  any  other  party,  and  any  such  transfer  shall  cause 
the  annulment  of  the  contract  or  order  transferred,  so  far  as 
the  United  States  are  concerned.  All  rights  of  action,  however, 
for  any  breach  of  such  contract  by  the  contracting  parties  are 
reserved  to  the  United  States."*  This  prevents  a  suit  by  the 
assignee  in  his  own  name  against  the  United  States.^  An 
assignee  for  creditors  may  sue  in  the  name  of  his  assignor .« 

§  673b.  Petitions  and  claims.    "Suits  shall  be  commenced  by 
petition,  verified  in  the  manner  provided  by  law,  and  filed  in 


Mcintosh,  1  H.  &  H.  348.  Cf. 
Trist  V.  Child,  21  Wall.  441,  22  L. 
ed.  623;  National  Bank  of  Com- 
merce V.  Downie,  218  TJ.  S.  345,  af- 
lirming  C.C.A.,  161  Fed.  839 ;  Guar- 
antee Title  &  Trust  Co.  v.  First 
Nat.  Bank,  C.C.A.,  185  Fed.  373. 

2  Price  V.  Forrest,  173  U.  S.  410, 
423,  43  L.  ed.  749,  753,  per  Harlan, 
J.,  and  eases  cited  by  him. 

3  Ibid.  Nat.  Bank  of  Conmieree 
V.  Downie,  218  U.  S.  345. 

4  U.  S.  E.  S.,  §  3737.  See  Burck 
V.  Taylor,  152  U.  S.  634,  647,  38 
L.  ed.  578,  583;  Wheeler's  Case,  5 
Ct.  CI.  504;  Bailey  v.  U.  S.,  15  Ct. 
CI.  490;  Dougherty  v.  U.  S.,  18 
Ct.  CI.  496;  Francis'  Case,  11  Ct. 
CI.  638;  Mills  v.  TJ.  S.,  19  Ct.  CI. 
79;  McCord's  Case,  9  Ct.  CI.  155; 
Mason's  Case,  14  Ct.  CI.  59;  Bowe 
V.  U.  S.,  42  Fed.  761,  782;  Coates 
V.  U.  S.,  53  Fed.  989,  991. 

5U.  S.  V.  Gillis,  95  U.  S.  407, 
24  L.  ed.  503;  s.  c,  sub  nom.  Oillis 
V.  U.  S.,  12  Ct.  CI.  704.  See  also 
authorities  cited  supra.  Judge 
Deady  held,  in  the  Circuit  Court 
for  the  District  of  Oregon,  that  an 
assignee  may  sue,  the  United  States 
in   his   own   name   in    a  District   or 


Circuit  Court.  Emmons  v.  U.  S., 
48  Fed.  43.  Contra,  Forehand  v.  U. 
S.,  23  Ct.  CI.  477,  482. 

6  Morgan  v.  U.  S.,  14  Ct.  CI.  319. 
Before  the  Bowman  Act  it  was  held 
when  the  suit  was  brought  in  the 
name  of  the  assignor  for  the  use  of 
his  assignee,  the  assignor  must 
verify  the  petition,  or  the  assignee 
must  file  a  warrant  of  attorney  or 
prove  the  assignment.  SUverhill  v.  U. 
S.,  5  Ct.  CI.  610;  Crowell  v.  U.  S., 
6  Ct.  CI.  23.  If  the  assignor  died 
pendente  lite,  a  verification  by  his 
executor  was  suflS-cient.  PuUen  v. 
U.  S.,  7  Ct.  CI.  507.  When  the  as- 
signor and  assignee  joined  as  co- 
claimants,  the  assignor  verifying  the 
petition  which  alleged  that  the  suit 
was  for  the  assignee,  there  was  no 
need  of  proving  the  assignment. 
Tebbetts  v.  U.  S.,  5  Ct.  CI.  607.  The 
assignor  may  repudiate  a  void  as- 
signment and  sue  in  his  own  name. 
Belt  V.  U.  S.,  15  Ct.  CI.  92.  If  the 
legal  title  to  real  property  has  been 
divested  out  of  the  owner  and  vested 
in  a  trustee  authorized  to  collect 
past  and  future  rents,  the  trustee 
may  sue.  Mills  v.  U.  S.,  19  Ct.  CI. 
79. 


3618  COURT  OP  CLAIMS  [§  673b 

tlie  office  of  the  clerk,  with  one  extra  copy  in  print  or  type- 
writing. The  clerk  will  note  thereon  the  day  of  filing,  and 
will  cause  a  copy  to  be  forwarded  to  the  Attorney-General. 
Within  twenty  days  thereafter,  the  claimant  shall  have  printed 
thirty  copies  of  such  petition,  retaining  ten  copies  for  the  trial 
record  and  filing  the  remaining  copies  in  the  clerk's  office,  un- 
less the  court,  on  motion,  for  good  and  sufficient  cause,  waives 
the  printing  of  the  petition.  Ten  of  said  copies  shall  be  for  the 
Attorney-General."^  "The  claimant  shall  in  all  cases  fully 
set  forth  in  his  petition  the  claim,  the  action  thereon  in  Congress 
or  by  any  of  the  departments,  if  such  action  has  been  had,  what 
persons  are  owners  thereof  or  interested  therein,  when  and  upon 
what  consideration  such  persons  became  so  interested;  that  no 
assignment  or  transfer  of  said  claim  or  any  part  thereof  or 
interest  therein  has  been  made,  except  as  stated  in  the  petition ;  ^ 
that  said  claimant  is  justly  entitled  to  the  amount  therein 
claimed  from  the  United  States  after  allowing  all  just  credits 
and  offsets;  that  the  claimant  and,  where  the  claim  has  been 
assigned,  the  original  and  every  prior  owner  thereof,  if  a  citizen, 
has  at  all  times  borne  true  allegiance  to  the  Government  of  the 
United  States,  and,  whether  a  citizen  or  not,  has  not  in  any  way 
voluntarily  aided,  abetted,  or  given  encouragement  to  rebellion 
against  the  said  Government,  and  that  he  believes  the  facts  as 
stated  in  the  said  petition  to  be  true.  The  said  petition  shall 
be  verified  by  the  affidavit  of  the  claimant,  his  agent  or 
attorney."* 

"In  any  case  of  a  claim  for  supplies  or  stores  taken  by  or 
furnished  to  any  part  of  the  militaiy  or  naval  forces  of  the 
United  States  for  their  use  during  the  late  Civil  War,  the  peti- 
tion shall  aver  that  the  person  who  furnished  such  supplies  or 
stores,  or  from  whom  such  supplies  or  stores  were  taken,  did 

§  673b.     1  Ct.  CI.  Kule  15.  legiance  and  voluntary  aiding,  abet- 

2  The  provision  requiring  a  denial  ting,  or  giving  encouragement  to  re- 

of  any   transfer   of  the   claim  does  belliou  against  the  Government  may 

not  apply  to  a  transfer  of  the  prop-  he    traversed    by    the    Government, 

erty  out  of  which  the  claim  arose.  and  if  on  the  trial  such  issues  shall 

Morgan  v.  U.  S.,  14  Ct.  CI.  319.  be  decided  against  the  claimant,  his 

SJud,  Code,   §159,   36  St.   at  L.  petition  shall  be  dismissed."     Ibid., 

1087,  re-enacting  U.  S.  E.  S.,  §  1072.  §  160. 
' '  The  said  allegations  as  to  true  al- 


§  673b]  PETITIONS   AND   CLAIMS  3619 

not  give  any  aid  or  comfort  to  said  rebellion,  but  was  throughout 
that  war  loyal  to  the  Government  of  the  United  States,  and 
the  fact  of  such  loyalty  shall  be  a  jurisdictional  fact;  and  un- 
less the  said  court  shall,  on  a  preliminary  inquiry,  find  that 
the  person  who  furnished  such  supplies  or  stores,  or  from  whom 
the  same  were  taken  as  aforesaid,  was  loyal  to  the  government 
of  the  United  States  throughout  said  war,  the  court  shall  not 
have  jurisdiction  of  such  cause,  and  the  same  shall,  without 
further  proceedings,  be  dismissed."*    "The  petition  must  com- 
ply with  section  159  of  the  Judicial  Code  and  must  set  forth: 
(1)    The  title  of  the  action,  with  the  full  Christian  and  sur- 
names of  all  the  claimants.     (2)     A  plain,  concise  statement 
of  the  facts,  giving  venue  and  date,  free  from  argumentative, 
irreletive,  and  impertinent  matter.      (3)     In  cases  transmitted 
by  the  head  of  a  Department,  or  by  either  House  of  Congress 
a  copy  of  the  order  of  transmission  and  a  definite  statement  of 
the  amount  for  which  he  demands  judgment,  or  the  relief  for 
which  he  prays. "^    "When  the  claimant  cannot  state  his  case 
with  the  requisite  particularity  without  an  examination  of  papers 
in  one  of  the  Executive  Departments  and  has  been  unable  to 
obtain  a  sufiicient  examination  of  such  papers  on  application, 
he  may  file  a  petition  stating  his  claims  as  far  as  is  in  his  power, 
and  specifying  as  definitely  as  he  can  the  papers  he  requires, 
and  thereafter  may  file  a  motion  for  a  call  upon  the  proper  de- 
partment for  such  information  or  papers  as  may  be  deemed  nec- 
essary, and  when  the  same  are  furnished  the  petition  may  be 
amended  and  take  the  place  of  the  original  petition."  ^    "If  the 
claimant   be   an    executor,    administrator,    guardian,    or    other 
representative  appointed  by  a  judicial  tribunal,  a  duly  authenti- 
cated copy  of  the  record  of  the  appointment  must  be  filed  with 
the  petition."''     "If  the  claim  be  founded   upon  an   act  of 
Congress,  or  upon  a  regulation  of  an  Executive  Department,  the 
act  and  the  section  thereof  upon  which  the  claimant  relies  must 
be  specified,  and  the  particular  regulation  of  the  Department 
must  be  stated  in  terms."  ®    "If  the  claim  be  founded  upon  an 
express  contract  with  the  United  States,  the  substance  of  such 
contract  must  be  set  forth  in  the  petition,  and,  if  it  be  in  writing, 

4  Jud.   Code,   §  184,   36   St.   at  L.  6  Ct.  CI.  Rule  24. 

1087.  '  7Ct.  CI.  Rule  27. 

6Ct.  CI.  Rule  15.  set,  CI.  Rule  16. 
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the  original  or  a  copy  must  be  annexed  thereto.  If  it  be  founded 
upon  an  implied  contract,  the  facts  upon  which  the  claimant 
relies  to  prove  a  contract  must  be  specified.  If  it  consists  of 
several  matters  or  items,  each  must  be  separately  stated."*  "If 
the  petition  be  verified  by  an}'^  one  other  than  the  claimant,  a 
power  of  attorney  authorizing  him  to  prosecute  the  suit  or 
make  the  verification  must  be  annexed  to  the  petition  and  filed 
therewith.  In  all  cases  where  a  petition  is  dismissed,  and  the 
court  has  jurisdiction  so  to  do,  a  formal  judgment  shall  be 
entered  against  the  claimant  in  favor  of  the  United  States. ' '  ^*' 
"A  claimant  desiring  to  amend  his  petition  or  to  introduce  ncAv 
parties  may  do  so  at  any  time  before  he  has  closed  his  testimony, 
without  special  leave,  by  filing  an  amended  petition  embodying 
the  amendments  desired  and  serving  a  copy  thereof  on  the  At- 
torney-General. But  any  such  amendments  or  the  right  to 
introduce  new  parties  shall  be  subject  to  the  objection  of  the 
defendants  either  before  or  at  the  trial.  Any  subsequent  amend- 
ments must  be  by  leave  of  court."  ^^  "If  upon  the  face 
of  the  petition  it  does  not  appear  when  the  claim  first  accnied, 
the  court  may  require  the  claimant  to  make  the  petition  definite 
and  certain  in  that  regard,  and  in  default  thereof  may  dismiss 
the  suit."  12 

§  674.  Pleading's  by  defendant  in  Court  of  Claims.  ' '  De- 
murrers and  pleas  must  be  filed  within  sixty  days  after  the 
filing  of  the  petition,  unless  the  court  extend  the  time."^  "If 
a  demurrer  be  sustained,  the  claimant  may,  by  leave  of  court, 
amend  his  petition  within  such  time  as  the  court  may  direct ; 
but  if  he  decline  or  fail  to  amend,  judgment  will  be  rendered  dis- 
missing the  petition.  If  a  demurrer  be  overruled  the  defendants 
may  of  right,  plead  to  the  petition  within  such  time  as  the  court 
may  direct ;  but  if  they  decline  so  to  do,  the  claimant  may  pro- 

9  Ct.  CI.  Eule  17.  the    petitioner 's    action    should    be 

10  Ct.  CI.  Eule  19.  raised  by  demurrer  or  plea.     Penn- 

11  Ct.  CI.  Rule  25.  sylvania  Co.  v.  U.  S.,  7  Ct.  CI.  401. 

12  Ct.  CI.  Eule  18.  It  has  been  held  that  if  the  objec- 
§  674.     1  Ct.  CI.  Eule  29.  The  de-       tion   is  to   the   jurisdiction   only,   it 

fendant  may  demur  at  any  time  be-  should  be  by  plea.     Ibid.     The  Uni- 

fore  pleading  to  the  merits;   and  a  ted   States  may  obtain   leave   after 

plea  in  bar  may,  by  leave   of  the  issue  has  been  joined,  to  plead  spe- 

court,  be  withdrawn  and  a  demurrer  cially  to  the  allegations  of  loyalty, 

filed.     Matthew's   Case,    35    Ct.    CI.  Pierce  v.  U.  S.,  1  Ct.  CI.  195. 
595.     An  objection  to  the  right  of 
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ceed  with  the  case,  but  sliall  not  have  judgment  for  his  claim 
or  for  any  part  thereof,  unless  he  shall  establish  the  same  by 
proof  satisfactory  to  the  court. "  ^  "  Within  three  months  after 
the  filing  of  a  set-off  or  counterclaim  by  the  defendants,  the 
claimant  must  answer  the  same  by  replication  under  oath  un- 
less the  court  extend  the  time. "  '  "When  the  Attorney-General 
pleads,  under  section  1086  of  the  Revised  Statutes  that  the 
claimant  has  practiced  or  attempted  to  practice  fraud,  he  shall  set 
forth  the  facts  with  sufficient  particularity  to  enable  the  claimant 
to  answer  the  same  in  detail,  and  the  claimant  shall,  within 
three  months  after  the  filing  of  said  plea,  reply  to  the  same 
with  like  particularity  under  oath,  unless  the  court  extends  the 
time."*  If  the  Attorney  General  fails  to  file  a  pleading  or 
notice,  a  general  traverse  is  considered  as  entered.^  ' '  The  Court 
will  take  notice  that  a  claim  is  barred  by  the  Statute  of  Limita- 
tions, when  that  appears,  although  the  defense  is  not  raised  by 
the  defendant's  pleadings."^  Special  rules  of  pleading  do  not 
bind  the  Court  of  Claims,  but  are  usually  followed,  although 
tlie  pleadings  are  construed  liberally.''^ 

§  675.  Amendments  in  Court  of  Claims.  "  If  a  demurrer  be 
sustained,  the  claimant  may,  by  leave  of  court,  amend  his 
petition,  within  such  time  as  the  court  may  direct ;  but  if  he  de- 
cline or  fail  to  amend,  judgment  will  be  rendered  dismissing  the 
petition. ' '  ^  Amendments  of  errors  which  have  not  misled  the 
other  party  and  which  may  be  corrected  without  injustice,  are 
usually  allowed. 2     "A  claimant  desiring  to  amend  his  petition 

2Ct.  CI.  Eules  30,  31.  2  Thomas  v.  U.  S.,  15  Ct.  CI.  333; 

3Ct.  CI.  Rule  32.  Jones   v.  U.   S.,   1   Ct.   CI.   383.     A 

4Ct.  CI.  Rule  33.  petition   which    is   not   verified   may 

5  Ct.  CI.  Rule  34.  be  corrected  by  amendment.     Griffin 

6  Finn  v.  U.  S.,  123  TJ.  S.  227,  v.  U.  S.,  13  Ct.  CI.  257,  unless  a 
31  L.  ed  128.  special  statute  makes  verification  ju- 

7  Little  V.  Dist.  of  Col.,  19  Ct.  risdictioual.  Cherokee  Indians  v. 
CI.  323.  A  plea  was  held  bad  for  Cherokee  Nation,  19  Ct.  CI.  35.  An 
duplicity  when  it  set  up  a  recovery  amendment  showing  that  the  suit  is 
in  a  previous  action,  and  objected  brought  in  a  representative  capacity, 
that  the  cause  of  action  now  sued  and  that  a  decedent  owned  the  prop- 
upon  accrued  prior  to  the  trial  of  erty  claimed,  may  be  allowed, 
such  action,  and  might  have  been  Thomas  v.  U.  S.,  15  Ct.  CI.  335.  A 
tried  therein.  Shrewsbury  v.  U.  S.,  petition  by  joint  owners  may  be  so 
9  Ct.  CI.  263.  amended  as  to  ask  for  separate  judg- 

§  675.     1  Ct.  CI.  Rule  30.  ments.    Mott  v.  U.  S.,  3  Ct.  CI.  218; 
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or  to  introduce  new  parties  may  do  so  at  any  time  before  he  has 
dosed  his  testimony,  without  special  leave,  by  filing  an  amended 
petition  embodying  the  amendments  desired  and  serving  a  copy 
thereof  on  the  Attorney  General.  But  any  such  amendments  or 
the  right  to  introduce  new  parties  shall  be  subject  to  the  objec- 
tion of  the  defendants  either  before  or  at  the  trial. "  '  If  serv- 
ices rendered  under  the  contract  sued  upon  subsequently  to  the 
commencement  of  suit  are  brought  into  the  case  by  consent,  the 
whole  matter  will  be  disposed  of  as  if  a  single  cause  of  action.* 
An  amendment  may  be  allowed  to  the  petition  more  than  six 
years  after  the  Statute  of  Limitations  began  to  run.^ 


Eager  v.  U.  S.,  33  Ct.  CI.  336.  A 
change  of  parties  claimant  may  be 
allowed  by  amendment,  when  no  new 
cause  of  action  is  introduced,  and 
the  effect  is  to  substitute  one  repre- 
sentative for  another.  Cote  v.  U. 
S.,  3  Ct.  CI.  64.  The  assignor  may 
be  substituted  for  the  assignee  by 
amendment.  Burke  v.  U.  S.,  13  Ct 
CI.  231.  See  U.  S.  v.  Gillis,  95  U.  S., 
407,  24  L.  ed.  503.  The  vendee  of 
the  assignee  may  be  substituted, 
although  the  claimant  had  assigned 
to  another  prior  to  his  bankruptcy. 
Ches.  &  O.  E.  Co.  v.  U.  S.,  19  Ct.  CI. 
300.  An  administrator  or  executor 
of  a  decedent  may  be  substituted  for 
his  heirs.  Cowan  Infants'  Case,  5 
Ct.  CI.  106;  "Woodruff  and  Bouch- 
ard's Case,  7  Ct.  CI.  605.  An  ad- 
ministratrix for  herself  as  widow. 
Skelly  v.  TJ.  S.,  32  Ct.  CI.  227; 
Thomas  v.  U.  S.,  15  Ct.  CI.  335.  It 
has  been  held  that  a  new  party 
cannot  be  substituted  by  amendment 
when  not  in  privity  with  the  original 
ones.  Ches.  &  O.  E.  Co.  v.  U.  S., 
19  Ct,  CI.  300.  In  a  suit  against 
the  United  States  and  a  tribe  of  In- 
dians, another  tribe  was  substituted 
for  the  latter  after  the  statute  of 
limitations  had  expired.  Duran  v. 
U.  S.,  31  Ct.  CI.  353.  The  succes- 
sor of  one  corporation  to  the  fran- 


chises and  property  of  another  which 
had  brought  a  suit  in  the  Court  of 
Claims  was  not  allowed  a  substitu- 
tion. Ches.  &  O.  E.  Co.  v.  U.  S.,  19 
Ct.  CI.  300.  Unnecessary  parties 
may  be  stricken  out  by  amendment. 
Molina  v.  U.  S.,  6  Ct.  CI.  269;  Ben- 
ton V.  U.  S.,  5  Ct.  CI.  692;  Eoddin 
V.  U.  S.,  6  Ct.  CI.  308.  A  person 
who  at  the  time  when  the  suit  was 
commenced  was  under  a  disability, 
may  be  made  a  party  by  amend- 
ment. Stanton  v.  U.  S.,  4  Ct.  CI. 
456.  "When  a  claim  has  been  re- 
ferred by  Congress,  a  party  who 
claims  as  assignee  cannot  intervene 
unless  the  act  making  the  reference 
permits  his  intervention.  Atocha  v. 
U.  S.,  6  Ct.  CI.  69.  A  partner  can- 
not intervene  when  the  firm  claims 
the  same  property.  Bellocque  v.  U. 
S.,  8  Ct.  CI.  493.  See  §211,  supra. 
set.  CI.  Eule  25.  See  Shaw  v. 
U.  S.,  9  Ct.  CI,  301.  When  a  case 
fs  remanded  for  further  proof,  and 
the  order  specifies  the  amendment 
allowed,  further  leave  need  not  be 
gTanted.  Shaw  v.  U.  S.,  9  Ct.  CI. 
301. 

4  Cape  Ann  G.  Co.  v.  U.  S.,  20 
Ct.  CI.   1. 

5  Griffin  v.  U.  S.,  13  Ct.  CI.  257. 
See  also  Devlin  v.  U.  S.,  12  Ct.  CI. 
266. 
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§  675a.  Consolidation.  Suits,  in  the  Court  of  Claims,  may 
be  consolidated. 1  "It  has  been  a  common  and  convenient  prac- 
tice in  this  court,  where  there  are  two  suits  between  the  same 
parties  growing  out  of  the  same  contract  or  cause  of  action, 
to  consolidate  them,  to  the  end  that  the  evidence  in  the  first 
need  not  be  duplicated  in  the  second,  and  that  both  may  be 
disposed  of  by  one  trial  and  argument.  Conversely,  under  all 
conditions,  parties  have  been  allowed  to  bring  in  subsequently 
accruing  demands  by  amendments.  In  such  cases  it  is  mani- 
festly immaterial  whether  the  second  cause  of  action  be  brought 
in  by  a  second  suit,  and  the  two  suits  be  then  consolidated,  or 
whether  it  be  brought  in  by  directly  making  it  a  count  in  the 
original  suit.  The  difference  will  be  only  one  of  form.  But 
this  practice  extends  properly  only  to  cases  where  the  cause  of 
action  is  substantially  the  same  in  both  suits,  as  for  instalments 
successively  becoming  due  on  the  same  contract,  or  rents  for 
different  periods  on  the  same  lease.  In  such  cases  an  adjudica- 
tion in  the  first  suit  would  be  operative  as  res  adjucUcata  or  by 
way  of  estoppel  in  the  second ;  that  is  to  say,  if  the  contract  or 
lease  has  been  established  in  the  first  suit,  all  that  the  plaintiff 
will  have  to  show  in  the  second  will  be  that  another  instalment 
has  become  due;  and,  conversely,  if  the  contract  or  lease  has 
been  declared  void  in  the  former  suit,  the  defendants,  in  the 
latter  one,  can  use  the  adjudication  by  way  of  estoppel.  "^ 

§676.  Attorneys  in  Court  of  Claims.  "Suits  may  be  com- 
menced by  the  claimant  in  person,  or  an  attorney  of  this  court. 
If  the  claimant  is  represented  by  an  attorney,  an  employment 
in  writing  must  be  filed  with  the  clerk,  and  its  execution  must 
be  proved  or  acknowledged  before  an  officer  authorized  to  take 
acknowledgments  of  deeds."  ^ 

"Any  person  of  good  moral  cliaracter  who  has  been  ad- 
mitted to  practice  in  the  Supreme  Court  of  the  United  States, 
or  in  the  highest  court  of  the  District  of  Columbia,  or  in  the 
highest  court  of  any  State  or  Territory,  may  be  admitted,  on 
motion  in  open  court,  to  practice  as  an  attorney  of  this  court. 

§  675a.      1  Belloeque   v.    U.    S.,    8  §  676.     1  Ct.  CI.  Rule  6. 

Ct.  CI.  493.     Cf.  supra,  §  472. 

2  Eager  v.  U.   S.,  33  Ct.  CI.   836. 
3.". 7,  p(>r  Mott,  C.  J. 
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He  may  also  be  admitted  by  an  order  at  chambers  on  its  being 
shown  by  affidavit  or  otherwise  that  he  is  qualified  as  above 
provided."^  "Whoever,  being  elected  or  appointed  a  Sena- 
tor, Member  of,  or  Delegate  to  Congress,  or  a  Resident  Commis- 
sioner, shall,  after  his  election  or  appointment,  and  either  be- 
fore or  after  he  has  qualified,  and  during  his  continuance  in 
office,  practice  in  the  Court  of  Claims,  shall  be  fined  not  more 
than  ten  thousand  dollars  and  imprisoned  not  more  than  two 
years;  and  shall,  moreover,  thereafter  be  incapable  of  holding 
any  office  of  honor,  trust,  or  profit  under  the  Government  of 
the  United  States."^  "There  shall  be  but  one  attorney  of 
record  for  the  claimant  in  any  case  at  any  one  time.  A  firm 
of  attorneys  will  be  regarded  as  the  attorney  of  record."* 
"Petitions,  pleadings,  and  motions  on  the  part  of  the  claimant 
must  be  signed  by  the  attorney  of  record;  pleadings  and  mo- 
tions on  the  part  of  the  United  States  by  the  proper  As- 
sistant Attorney  General. "  ^  "  Attorneys  of  record,  or  the 
claimant,  if  he  appear  in  person,  on  appearing  in  a  suit  will 
register  with  the  clerk  of  the  court  a  post-office  address,  to 
which  all  notices  required  by  these  rules  or  ordered  by  the 
court  may  be  sent."^  "Counsel,  other  than  the  attorney  of 
record  may  be  heard  on  either  side  at  the  trial  or  at  any  stage 
of  the  proceedings,  but  shall  not  be  entitled  to  file  pleadings, 
give  notices,  or  make  motions."''^  Counsel  cannot  make  ^notions 
in  their  own  name  nor  in  the  name  of  the  attorney  of  record 
without  this  authority.^  "A  claimant  may  change  his  attor- 
ney on  such  conditions  as  the  court  may  prescribe.  The  moving 
party  must  produce  the  consent  of  the  attorney  of  record  or  his 
duly  authorized  representative  or  must  certify  or  show  bj^  affi- 
davit that  the  attorney  of  record  has  been  notified  of  the  filing 
of  the  motion.  If  no  objection  to  the  substitution  be  fil^d  by 
the  attorney  of  record  within  ten  days  thereafter,  the  motion 
will  be  allowed.  If  the  attorney  of  record  resides  at  a  dis- 
tance, the  court  will  not  act  on  the  motion  until  a  reasonable 
time  has  elapsed  for  his  objection  to  be  filed.    The  motion  when 

2Ct.  CI.  Rule  7.  set.  CI.  Eule  10. 

3Jud.   Code,  §144;    36  St.  at  L.  6  Ct.  CI.  Rule  13. 

1087,  re-enacting  in  substance  U.  S.  7  Ct.  CI.  Rule  12. 

R.  S.,  §  1058  8  In  the  Matter  of  Counsel,  32  Ct. 

4Ct.  CI.  Rule  8.  CI.  231. 
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submitted  must  be  accompanied  either  by  a  power  of  attorney 
from  the  claimant  containing  a  power  of  substitution  or  by  the 
certificate  of  the  attorney  of  record  that  the  substitution  is 
made  with  the  knowledge  and  assent  of  the  claimant.  "^ 

§677.  Motions  and  notices  in  Court  of  Claims.  "Motions 
must  be  in  writing  and  come  to  the  court  or  judge  through 
the  clerk's  office.  Those  consented  to  or  which  indicate  by 
indorsement  thereon  that  they  are  not  objected  to  by  the  op- 
posite party  may  be  acted  .upon  in  the  first  instance  by  the 
chief  justice  or  a  judge  at  chambers,  or,  in  his  discretion,  they 
may  be  referred  to  the  court  in  conference  or  sent  to  the  Law 
Calendar  for  argument.  Motions  for  calls  upon  the  executive 
department  shall  be  served  by  the  claimant  or  his  attorney 
upon  the  Attorney  CTcneral  for  an  indorsement  of  his  objec- 
tion, if  any,  thereto  before  the  same  are  considered  by  the  court 
or  a  judge  thereof. "^  "Briefs  for  claimants  or  defendants, 
when  not  printed,  must  be  in  typewriting.  *  *  *  The  type- 
writer ribbon  must  be  black  and  the  carbon  blue.  *  *  *"^ 
"Parties  filing  petitions,  pleadings,  and  motions,  except  mo- 
tions for  calls  on  Departments,  must  at  the  same  time  leave 
with  the  clerk  written  notice  thereof,  addressed  to  the  attor- 
ney of  the  adverse  party,  and  the  clerk  will  mail  the  same 
and  note  the  fact  on  the  general  docket.  All  other  notices  to 
adverse  parties  may  be  served  in  like  manner.  The  clerk's 
entry  on  his  docket  will  be  prima  facie  evidence  of  the  sei-vice. 
In  the  computation  of  time  the  day  of  the  service  will  be  ex- 
cluded, and  the  day  on  which  a  party  is  required  to  appear  or 
on  which  an  act  is  required  to  be  done  will  be  included."  ^ 

§678.  Abatement  and  revivor.  "If  the  claimant  die  pend- 
ing the  suit,  his  death  may  be  suggested  on  the  record,  and  his 
proper  representative,  and  on  filing  a  duly  authenticated  copy 
of  the  record  of  his  appointment  as  executor  or  administrator, 
may  be  admitted  to  prosecute  the  suit  without  special  leave,  but 
subject  to  the  objection  of  the  defendants  either  before  or  at 
the  trial."  ^    "If  the  claimant  die  pending  this  suit,  his  death 

9Ct.  Cl.  Rule  9.  3Ct.  CI.  Rule  89. 

§  677.     1  Ct.  Cl.  Rule  35.  §  678.     1  Ct.  Cl.  Rule  28.     See  Ct. 

8  Ct.  Cl.  Rule  78.  Cl.  Rule  45,  quoted  §  674  supra. 
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may  be  suggested  on  the  record,  and  his  proper  representative, 
on  filing  a  duly  authenticated  copy  of  the  record  of  his  appoint- 
ment as  executor  or  administrator,  may  be  admitted  to  prose- 
cute the  suit  without  special  leave,  but  subject  to  the  objection 
of  the  defendants,  either  before  or  at  the  trial.  If  the  sugges- 
tion of  death  be  made  when  the  case  is  called  for  trial,  the  court 
may  allow  time  within  which  a  personal  representative  may  be 
appointed  or  appear.  It  is  the  duty  of  the  claimant's  attorney 
to  suggest  the  death  of  a  claimant  when  the  fact  becomes  known 
to  him.  Before  the  rendition  of  judgment  the  court  may  require 
the  attorney  of  record  to  satisfy  it  that  the  claimant  is  still 
living.  "2  Where  there  is  a  dispute  as  to  the  proper  party  to 
revive,  the  proceedings  may  be  stayed  till  the  determination 
of  the  State  Court  of  probate.* 

§  679.  Discontinuance  and  withdrawal  of  papers.  A  claim- 
ant cannot  dismiss  his  own  suit  without  the  consent  of  his  at- 
torney or  the  permission  of  the  court.^  When  two  suits  have 
been  brought  upon  the  same  claim,  that  first  brought  must  first 
be  tried,  unless  it  is  discontinued  by  permission  of  the  court .^ 
"Any  person  having  an  interest  wishing  to  see  any  papers  on 
file  in  the  clerk's  office  will  apply  therefor  to  the  chief  or  assist- 
ant clerk.  No  papers  shall  be  permanently  withdrawn  or  tem- 
porarily taken  out  of  the  clerk's  office  except  on  motion  for 
good  cause  shown  and  upon  such  terms  as  the  court  or  a  judge 
may  order."' 

§680.  Trials  in  Court  of  Claims.  ''The  Court  of  Claims 
shall  hold  one  annual  session  at  the  city  of  Washington,  be- 
ginning on  the  first  Monday  in  December  and  continuing  as  long 
as  may  be  necessary  for  the  prompt  disposition  of  the  business 
of  the  court.  Any  three  of  the  judges  of  said  court  shall  con- 
stitute a  quorum,  and  may  hold  a  court  for  the  transaction  of 
business.  Provided,  That  the  concurrence  of  three  judges  shall 
be  necessary  to  the  decision  of  any  case."  ^  "When  the  claim- 
ant has  closed  his  evidence  he  shall  enter  the  case  in  the  notice 

2Ct.  Cl.  Rule  28.  2  Ibid. 

3  Cosgiove  Adm  'x  v.  U.  S.,  33  Ct.  3  Ct.  Cl.  Rule  97. 

CI.  167.  §  680.     1  Jiid.  Code,  §  138,  36  St. 

§  679.      1  Rpdfield  's    Case,    27    Ct.  at  L.  1087,  re-enacting  IT.  S.  R.  S., 

CI.  473.  §  1052. 
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book  kept  by  the  clerk.  When  the  defendauts  have  closed 
their  evidence  the}^  shall  enter  the  fact  in  the  notice  book,  and 
as  soon  thereafter  as  the  claimant  shall  file  his  request  for 
findings  of  fact  and  brief,  as  required  by  Rule  73,  and  note  the 
same  upon  the  notice  book,  the  case  shall  be  placed  upon  the 
trial  calendar.  The  taking  of  testimony  by  either  party  shall 
be  deemed  closed  upon  the  filing  of  a  brief,  and  thereafter  no 
witness  shall  be  reexamined  or  other  testimony  taken  by  such 
party  without  leave  of  court  on  motion  showing  reasons 
thereof.  The  calendar  will  be  made  up  at  the  beginning  of 
every  term  and  cases  will  be  placed  thereon  in  the  order  in 
which  they  are  ready.  At  the  end  of  each  mouth  cases  which 
have  subsequently  become  entitled  to  be  placed  upon  the 
calendar  will  be  placed  at  the  foot.  Defendants  are  expected 
to  prepare  their  defense  and  to  file  briefs,  so  far  as  practicable, 
in  the  order  of  the  entry  of  cases  in  the  notice  book.  Should  de- 
fendants unreasonably  delay  the  preparation  of  the  defense, 
claimants  may  move  that  the  case  be  placed  upon  the  calen- 
dar." ^  "Within  60  days  from  the  conclusion  of  the  taking  of 
evidence  on  both  sides  the  claimant  shall  file  in  the  clerk's 
office  his  request  for  findings  of  fact  in  the  case  and  his  brief. 
He  shall  have  printed  not  less  than  25  copies  of  his  brief,  15 
of  which  he  shall  file  in  the  clerk's  office  and  10  of  wliich  he 
shall  retain  for  making  up  the  trial  record.  If  the  request  for 
findings  of  fact  be  not  printed  with  the  brief,  the  claimant  shall 
also  have  printed  not  less  than  25  copies  of  the  request  for  facts, 
15  of  which  he  shall  file  in  the  clerk's  office  and  10  of  which  he 
shall  retain  for  making  up  the  trial  record.  Six  typewritten 
copies  of  the  brief  and  request  for  facts  in  lieu  of  printed  copies 
may  be  filed  by  leave  of  the  court. "^  "The  claimant  shall 
make  a  concise  statement  of  his  case,  and  shall  present  and  dis- 
cuss in  his  original  brief  all  propositions  upon  which  he  relies 
for  a  recovery,  and  any  not  so  presented  shall  be  deemed  waived 
unless  thereafter  presented  by  leave  of  court.  The  d-efendant's 
brief  shall  be  addressed,  first,  to  any  desired  discussion  of  the 
propositions  presented  in  claimant's  brief,  and,  second,  to  the 
presentation  of  such  other  propositions  as  are  relied  on  in  de- 
fense of  the  action.     Statements  of  fact  or  propositions  of  law 

act.  Cl.  Rule  79.  3  Ct.  CI.  Rule  73. 
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preseuted  in  tiie  defeudaiit's  brief  as  matter  of  defense  and  not 
properly  within  the  scope  of  the  claimant's  original  brief  may 
be  discussed  by  the  claimant  in  a  reply  brief,  but  matters 
within  the  proper  scope  of  the  claimant's  original  brief  sliall 
not  be  again  discussed  in  the  reply  brief.  The  reply  brief  shall 
be  filed  within  30  days  after  the  date  of  notice  of  the  filing  of 
defendant's  brief  mailed  by  the  clerk  to  the  attorney  of  record 
or  to  the  claimant,  and  no  brief  shall  be  received  after  the  pre- 
scribed time  except  upon  order  of  the  court  for  good  cause 
shown;  neither  shall  any  brief  other  than  those  above  referred 
to  be  received  at  any  time  except  upon  such  order.  The  re- 
quests for'  findings  and  briefs  must  be  in  distinct  type,  not  less 
than  long  primer  type,  on  unglazed  paper,  and  there  shall  be 
an  unprinted  margin  between  the  print  and  the  outer  edge  of 
the  page  of  not  less  than  2  inches,  so  as  to  admit  of  marginal 
notes  and  the  cutting  it  down  subsequently  for  the  purposes  of 
a  permanent  binding  of  the  record.  The  requests  for  findings 
and  briefs  sliall  be  attached  to,  but  need  not  be  firmly  bound  to, 
the  balance  of  the  printed  record  at  the  time  of  submission. 
Where  the  claimant  by  leave  of  court  has  filed  six  typewritten 
copies  of  his  brief  and  request,  as  provided  for  by  rule  75,  the 
defendants  may  also  file  typewritten  copies."*  "Briefs  for 
claimants  or  defendants,  when  not  printed,  must  be  in  type- 
writing, upon  pure  white  bond  paper  8  inches  in  width  and  lOi/^ 
inches  in  length,  weighing  not  less  than  2^^  and  not  more  than 
4  pounds  to  the  ream  of  500  sheets.  The  typewriter  ribbon 
must  be  black  and  the  carbon  blue.  When  a  brief  and  abstract 
of  evidence  Avill  together  exceed  50  pages,  the  abstract  must  be 
made  a  separate  document.  Before  any  case  is  called  for  trial 
the  claimant,  if  the  record  be  not  printed  as  required  by  rule 
88,  shall  have  five  complete  and  legible  copies  of  the  pleadings, 
evidence,  or  abstract  of  evidence  (as  the  rules  require),  requests 
for  findings  of  facts  and  briefs  fastened  together  in  consecutive 
order  in  book  or  pamphlet  form  for  the  use  of  the  court  on  the 
trial.  This  rule  shall  apph^  to  cases  submitted.  No  case  wUl 
be  considered  ready  for  trial  until  this  rule  has  been  complied 
with."^  "Such  request  must  be  in  the  following  terms:  'The 
claimant,   considering    the   fact^   hereinafter   set    forth    to   be 

4Ct.  Cl.  Rule  76.  5  Ct.  CI.  Rule  78. 
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proven,  and  deeming  them  material  to  the  due  presentation  of 
this  case  in  the  findings  of  fact,  requests  the  court  to  find  the 
same  as  follows:'  Following  this  request  must  be  a  statement 
in  the  form  of  distinct  numbered  proposition,  of  the  facts  which 
the  party  desires  to  have  found;  and  each  proposition  must  be 
so  prepared  with  respect  to  its  length,  subject,  and  phraseolog}- 
that  the  court  may  conveniently  pass  upon  it ;  and  tliej-  must  be 
so  arranged  as  to  present  a  concise  statement,  in  orderly  and 
logical  sequence,  of  the  whole  ease,  as  the  party  desires  it  to 
appear  in  the  findings  of  fact.  Subjoined  to  each  proposition 
must  be  references  to  the  pages  of  the  record  or  to  the  uuprinted 
evidence  relied  on  in  its  support;  but  no  evidence  must  be  set 
out.  Documents  which  may  enter  into  the  findings  of  fact  need 
not  be  presented  in  the  statement,  but  may  be  referred  to  therein 
by  the  pages  of  the  record."  ^  "Upon  the  filing  of  claimant's  re- 
quest for  findings  of  fact  and  his  brief,  notice  of  such  filing  shall 
be  given  to  the  Attorney  General.  Within  60  days  from  the 
filing  of  claimant's  brief  and  the  notice  thereof  the  defendants 
shall  file  in  the  clerk's  office  at  least  15  copies  of  their  objec- 
tions to  claimant's  request  for  findings  and  their  request  for 
other  or  additional  findings  and  their  request  for  other  or  addi- 
tional findings  of  fact  in  the  case  and  their  brief,  and  shall  fur- 
nish to  the  claimant  or  his  attorney  of  record,  to  be  used  in  mak- 
ing up  the  trial  record,  10  copies  of  such  printed  brief,  trial 
record,  10  copies  of  such  printed  brief,  objections  to  claimant's 
requested  findings,  and  their  request  for  other  or  additional 
findings.  Where  claimant's  requested  findings  of  fact  are  ob- 
jected to  the  defendants  shall  point  out  specifically  their  objec- 
tions to  each  requested  finding  and  the  part  or  parts  of  each  re- 
quested finding  to  which  objection  is  made,  with  appropriate 
references  to  the  parts  of  the  record  relied  upon  to  sustain  their 
objections,  and  may  suggest  any  changes  in  the  request  of 
claimant  they  may  desire.  After  this  is  done  the  defendants 
may  request  such  additional  findings  as  they  may  deem  material. 
Their  request  for  other  or  additional  findings  must  be  in  form 
and  substance  like  that  required  of  claimant  by  rule  74."  "'^  "The 
attorney  of  each  party  shall  append  to  his  brief  a  table  of  depo- 
sitions, letters,  documents,  or  other  papers  which  he  may  offer 

6Ct..  CI.  Rule  74.  7  Ct.  CI.  Eule  75. 
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ill  evidence  on  the  trial,  with  references  to  the  pages  of  the 
record,  and  if  they  be  not  of  the  page  record,  then  to  the  places 
where  they  may  be  found. "  *  "In  all  cases  in  which  either 
party  is  entitled  to  appeal  to  the  Supreme  Court,  the  Court  of 
Claims  shall  make  and  file  their  finding  of  facts,  and  their  con- 
clusions of  law  therein,  in  open  court,  before  or  at  the  time  they 
enter  judgment  in  the  case."  ^  "In  every  such  case,  each  party, 
at  such  time  before  trial,  and  in  such  form  as  the  court  may 
prescribe,  shall  submit  to  it  a  request  to  find  all  the  facts  which 
the  party  considers  proven  and  deems  material  to  the  due  pres- 
entation of  the  case  in  the  findings  of  facts. "  i®  "  Should  de- 
fendants unreasonably  delay  the  preparation  of  the  defense 
claimants  may  move  that  the  case  be  placed  upon  the  calendar. 
The  court  may  be  at  any  time,  upon  the  motion  of  their  party 
or  upon  its  own  motion,  order  any  case  to  be  placed  upon  the 
trial  calendar  after  the  lapse  of  six  months  from  the  filing  of 
the  petition,  and  may  dismiss  the  same  for  nonprosecution  if 
when  the  case  is  called  the  claimant  does  not  show  cause  against 
such  dismissal."  ^^  "Demurrers  and  pleas  to  the  jurisdiction  of 
the  court  will  be  placed  upon  the  law  calendar  by  the  clerk  im- 
mediately upon  being  filed,  and  will  be  heard  and  disposed  of 
before  the  taking  or  printing  of  testimony  on  the  merits.  "^^ 
"Whenever,  in  any  case  which  the  claimant  has  not  put  on  the 
Calendar,  it  shall  be  shown  to  the  court  on  motion  that  an  early 
decision  thereof  is  important  to  the  interests  of  the  Government, 
the  case  may,  in  the  discretion  of  the  court,  be  placed  on  the 
Calendar  by  the  defendants. "  ^^  "No  case  in  which  a  printed 
record  is  required  will  be  heard  unless  the  claimant  makes  up 
under  the  supervision  of  the  clerk,  and  has  ready  at  the  time  of 
trial  a  complete  record  of  the  case,  consisting  of  the  printed 
pleadings,  evidence,  and  requests  for  facts  and  briefs,  paged 
consecutively.  All  citations  from  or  references  to,  such  plead- 
ings, evidence  and  briefs  must  be  by  the  consecutive  paging  of 
such  book.  Each  book  shall  contain  on  the  first  page  thereof  a 
complete  index  of  its  contents.     At  the  time  of  trial  of  the  case 

set.  Cl.  Rule  77.     As  to  French  H  Ct.  CI.  Rule  79. 

Spoliation  Cases  see  Ct.  Cl.  Rule  102.  12  Ct.  Cl.  Rule  80. 

9  Appeals  from  Ct.  Cl.  Rule  4.  13  Ct.  Cl.  Rule  83. 
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the  claimant  shall  furnish  a  copy  of  such  printed  record  to  each 
member  of  the  court,  and  shall  furnish  one  copy  for  the  de- 
fendants and  deliver  one  copy  to  the  bailiff  for  binding.  This 
rule  shall  also  apply  to  cases  submitted. "  i* 

§  681.  References  by  Court  of  Claims.  The  Court  of  Claims 
cannot  delegate  its  powers,  but  may  refer  cases  involving  com- 
plicated accounts  and  facts  to  a  special  commissioner  to  state 
the  accounts,  marshal  the  assets,  and  adjust  the  losses.^  AVhere 
several  persons  seek  to  recover  the  proceeds  of  property  from 
a  common  fund,  a  reference  is  proper.^  If  the  claimant's  neg- 
lect to  furnish  items  makes  a  reference  necessary,  he  must  bear 
the  expense.3  Notice  of  a  reference  must  be  given  to  all  parties 
thereto.*  Exceptions  should  be  taken  if  a  party  is  not  satisfied 
with  the  commissioner's  findings.^ 

§  682.  Evidence  before  the  Court  of  Claims.  The  following 
statutes  and  rules  regulate  evidence  before  the  Court  of  Claims : 
"The  Judges  and  clerks  of  said  court  may  administer  oaths 
and  affirmations,  take  acknowledgments  of  instruments  in  writ- 
ing, and  give  certificates  of  the  same."^  "When  a  petition  is 
filed  and  issue  of  fact  has  been  joined,  either  party  may  proceed 
to  take  testimony ;  but  if  issue  is  pending  on  demurrer  such  issue 
must  be  disposed  of  before  testimony  is  taken. "^  "The  Court 
of  Claims  shall  have  power  to  appoint  Commissioners  to  take 
testimony  to  be  used  in  the  investigation  of  claims  which  come 
before  it,  to  prescribe  the  fees  which  they  shall  receive  for  their 
services,  and  to  issue  commissions  for  the  taking  of  such  testi- 
mony, whether  taken  at  the  instance  of  the  claimant  or  of  the 
United  States. "»  "When  it  appears  to  the  court  in  any  case 
that  the  facts  set  forth  in  the  petition  of  the  claimant  do  not 
furnish  any  ground  for  relief,  it  shall  not  authorize  the  taking  of 

14  Ct.  CI.  Rule  86.     The  right  of  Ci-owell   v.   U.   S.,   6  Ct.  CI.   23. 

succession  to  the  property  of  a  de-  3  Jones  v.  U.  S.,  4  Ct.  CI.  197. 

cedent    is    regulated    by    the    State  4  Ibid. 

law  and  the  judicial  construction  of  5  Bright  v.  U.  S.,  12  Ct.  CI.  646. 

a   will,  made   by  a    State  court   of  §  682.     1  Jud.  Code,  §  158,  36  St. 

competent    jurisdiction    will   be    fol-  at  L.  1087,  re-enacting  U.  S.  R.  S., 

lowed  by  the  Court  of  Claims.     lit-  §  1071. 

crhart  v.  U.  S.,  240  U.  S.  598.  2  Ct.  CI.  Rule  36. 
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any  testimony  therein. "  *  "  Unless  the  court  order  a  witness 
to  testify  orally  on  the  trial  the  evidence  of  witnesses  must 
be  by  deposition,  taken  either  before  a  commissioner  of  the 
court  or  a  judge  of  a  court  of  the  United  States,  or  a  judge  of 
a  court  of  record  in  a  State  or  Territory  of  the  United  States, 
or  a  United  States  commissioner,  or  a  notary  public."  ^  "When 
a  witness  can  be  conveniently  examined  before  a  judge  of  this 
court  either  party,  at  any  time  prior  to  the  examination,  may 
move  for  an  order  directing  that  his  deposition  be  so  taken. 
The  court  may  order  a  witness  or  a  claimant  to  be  produced 
before  the  court  or  one  of  the  judges  thereof  for  examina- 
tion."^ "At  the  request  of  either  party  a  person  whom  either 
expects  or  intends  to  call  as  a  witness  in  the  same  case  or  in 
any  kindred  case,  shall  be  excluded  from  the  room  where  the 
testimon}^  of  a  witness  is  being  taken.  If  such  a  person  remain 
in  the  room,  or  within  hearing  of  the  examination,  after  such 
request  has  been  made,  he  sha;ll  not  thereafter  be  admitted  to 
testify  in  the  case,  or  any  kindred  case,  except  by  the  consent 
of  the  party  who  requested  his  exclusion."  "^ 

"Depositions  obtained  in  foreign  countries  must  be  taken  on 
written  interrogatories  sent  out  under  a  special  commission  is- 
sued by  the  clerk.  Depositions  may  be  taken  in  like  manner 
within  the  United  States,  by  consent  of  parties,  or  when  author- 
ized by  the  court,  or  by  the  chief  justice  or  a  judge  in  vacation. 
The  written  interrogatories  must  be  filed  in  the  clerk's  office, 
and  notice  thereof  given  to  the  adverse  party.  Within  fifteen 
days  after  such  notice  the  adverse  party  may  file  objections  to 
any  of  the  interrogatories,  specifically  stating  the  grounds  of 
objection  and  may  either  file  cross-interrogatories,  or  a  notice 
that  he  will  cross-examine  the  witnesses  orally,  wliich  notice 
shall  be  attached  to  the  special  commission.  If  he  file  cross- 
interrogatories,  the  other  party  may,  within  fifteen  days  there- 
after, file  objections  thereto,  specifically  stating  the  grounds 
of  objection.  No  objections  to  an  interrogatory  or  a  cross-inter- 
rogatory will  be  considered  at  the  trial  unless  taken  before  the 
commission  issues. "  ^    "  When  a  deposition  is  taken  upon  writ- 

4  Ibid..  §  16.5,  re-enacting  U.  S.  E.  6  Ct.  CI.  Eule  38. 
S.,  §1077.  7  0t.  CI.  Rule  51. 
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ten    interrogatories   and    written    cross-interrogatories,    neither 
the  Attorney-General,  nor  the  claimant,  his  agent  or  attorney, 
nor  any  other  person,  shall  be  present  at  the  examination  of 
the  witness,  which  fact  shall  be  certified  by  the  officer  taking 
the  depositions,  who  shall,  in  such  cases,  propound  the  inter- 
rogatories and  cross-interrogatories  to  the  witness  m  their  order 
and  reduce  his  answers  to  writing  in  the  witness'  own  words." 
"The  party  proposing  to  take  depositions  on  oral  examination 
shall  cause  fifteen  days'  notice  to  be  given  thereof  to  the  other 
partv,  or  his  attorney.    The  notice  must  be  in  writing,  and  state 
the  names  of  the  witnesses  to  be  examined,  the  day  of  the  month, 
the  hour,  and  the  place  of  taking  the  deposition,  and,  if  prac- 
ticable, the  name  of  tlie  officer  before  whom  such  depositions  are 
to  be  taken.    But  no  deposition,  except  by  consent  of  parties  or 
the  order  of  court,  shall  be  taken  during  a  day  when  the  attorney 
of  record  for  the  claimant  or  the  attorney  of  the  Department 
of  Justice  charged  witli  preparation  of  the  case  or  cases  in  which 
the  deposition  is  to  be  used  is  so  engaged  in  the  trial  of  cases 
in  court  that  lie  cannot  attend.    It  shall  be  the  duty  of  the  at- 
torney receiving  a  notice  to  take  depositions,  in  case  he  can  not 
attend  for  the  reason  stated  herein,  to  notify  the  attorney  on 
the  opposite  side  without  delay  that  lie  will  be  unable  to  attend 
at  the  time  and  place  stated  in  the  notice.     When  the  claimant  pro- 
poses to  take  a  deposition  and  the  witness  resides  more  than  500 
miles  from  Washington,  or  when  the  defendants  propose  to  take 
the  deposition,  and  the  witness  resides  more  than  500  miles  from 
the  claimant  or  his  attorney,  one  day's  further  notice  shall  be 
given  for  every  additional  hundred  miles.""     "When  deposi- 
tions are  taken  on  notice,  as  provided  in  Rule  43,  if  both  parties 
are  present  or  represented  at  the  time  and  place  specified  in  the 
notice,   either  party  may,   after  the   examination   of  the  wit- 
nesses produced  under  the  notice,  be  entitled  to  produce  and 
examine  other  witnesses;  but  in  such  case  one  day's  notice  must 
be  given  to  the  adverse  party,  or  his  attorney,  there  present,  un- 
less such  notice  is  waived."  ii    "If  a  deposition  is  to  be  taken  on 

9Ct.  Cl.  Rule  42.  Rule  58.     There  must  be  no  record 

10  Ct.  Cl.  Rules  43,  44.  of    any    comment,    explanation    or 

net     Cl.    Rule    49.      A  stenog-       argument     by     examining     counsel. 

rapher   may    be    employed.  Ct.    Cl.       Ct.  Cl.  Rule  48.     As  to  comparison 
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behalf  of  the  claimant  in  the  District  of  Columbia  three  days' 
notice  shall  be  sufficient ;  and  if  it  be  taken  on  behalf  of  the  de- 
fendants, a  like  notice  shall  be  sufficient  when  the  claimant's 
attorney  resides  or  has  an  office  within  the  District.  But  if  there 
be  no  reason  for  taking  the  deposition  on  such  short  notice  the 
court  or  a  judge  thereof  will  enlarge  the  time. ' '  ^^ 

"The  court  may,  at  the  instance  of  the  attorney  or  solicitor 
appearing  in  behalf  of  the  United  States,  make  an  order  in  any 
case  pending  therein,  directing  any  claimant  in  such  case  to 
appear,  upon  reasonable  notice,  before  any  commissioner  of  the 
court  and  be  examined  on  oath  touching  any  or  all  matters 
pertaining  to  said  claim.  Such  examination  shall  be  reduced  to 
writing  by  the  said  commissioner,  and  be  returned  to  and  filed 
in  the  court,  and  may,  at  the  discretion  of  the  attorney  or 
solicitor  of  the  United  States  appearing  in  the  case,  be  read  and 
used  as  evidence  on  the  trial  thereof.  And  if  any  claimant, 
after  such  order  is  made  and  due  and  reasonable  notice  thereof 
is  given  to  him,  fails  to  appear,  or  refuses  to  testify  or  answer 
fully  as  to  all  matters  within  his  knowledge  material  to  the 
issue,  the  court  may,  in  its  discretion,  order  that  the  said  cause 
shall  not  be  brought  forward  for  trial  until  he  shall  have  fully 
complied  with  the  order  of  the  court  in  the  premises.""  "In 
taking  testimony  to  be  used  in  support  of  any  claim,  opportunity 
shall  be  given  to  the  United  States  to  file  interrogatories,  or  by 
attorney  to  examine  witnesses,  under  such  regulations  as  said 
court  shall  prescribe;  and  like  opportunity  shall  be  afforded 
the  claimant,  in  cases  where  testimony  is  taken  on  behalf  of  the 
United  States,  under  like  regulations.""  "The  commissioner 
taking  testimony  to  be  used  in  the  Court  of  Claims  shall  admin- 
ister an  oath  or  affirmation  to  the  witnesses  brought  before 

of  hand  writing  see  Ct.  CI.  Rule  64.  Macauley  v.   U.  S.,  11  Ot.  CI.  575; 

12  Ct.  CI.  Rule  45.  Atchison,  T.  &  S.  F.  E.  Co.  v.  U.  S., 

13  Jud.  Code,  §  166,  re-enacting  15  Ct.  CI.  1.  A  corporate  claimant 
TJ.  S.  R.  S.,  §  1080.  The  right  to  may  be  required  to  produce  its  offi- 
investigate  before  the  trial  does  not  cers  for  examination  before  trial  in 
extend  beyond  the  examination  of  the  same  manner  as  if  a  bill  of  dis- 
the  claimant.  He  is  not  responsible  covery  had  been  filed  against  it. 
for  the  failure  of  one  of  his  wit-  Atchison,  T.  &  S.  F.  R.  Co.  v.  TJ.  S., 
nesses  to  attend ;  and  the  prosecution  1 5  Ct.  CI.  1. 

of  the  case   can   only   be   stayed   in  14  Jud.   Code,   §169,   36  St.  at  L. 

case     of     his     refusal     to     testify.       1087,  re-enacting  U.  S.  R.  S.,  §  1083. 
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him  for  examination."  1^  "No  person  shall  be  excluded  as  a 
witness  in  the  Court  of  Claims  on  account  of  color  or  because 
he  or  she  is  a  party  to  or  interested  in  the  cause  of  proceeding ; 
and  any  plaintiff  or  party  in  interest  may  be  examined  as  a 
witness  on  the  part  of  the  Government. "  ^^  -The  testimony  m 
cases  pending  before  the  Court  of  Claims  shall  be  taken  m  the 
county  where  the  witness  resides,  when  the  same  can  be  conven- 
iently done."  " 

' '  The  Court  of  Claims  may  issue  subpoenas  to  require  the  at- 
tendance of  witnesses  in  order  to  be  examined  before  any  per- 
son commissioned  to  take  testimony  therein.  Such  subpcenas 
shaU  have  the  same  force  as  if  issued  from  a  District  Court,  and 
compliance  therewith  shall  be  compelled  under  such  rules  and 
orders  as  the  court  shall  establish. "  i^  "If  a  witness,  having 
been  duly  summoned  and  his  fees  tendered  him,  shall  fail  or 
refuse  to  appear  and  testify  before  any  officer  authorized  to 
take  his  testimony,  a  rule  upon  him  will  be  issued  by  the  court, 
on  motion,  to  show  cause  why  he  should  not  be  punished  as  for 
a  contempt.^® 

"The  fees  of  witnesses  shall  be  such  as  are  now,  or  may  here- 
after be,  prescribed  by  Congress,  and  shall  be  paid  by  the  party 
at  whose  instance  the  witnesses  appear." 20  Subpoenas  and 
other  writs  of  process  of  the  Court  of  Claims  may  be  served  all 
over  the  United  States.21  The  territorial  jurisdiction  of  the 
Court  of  Claims  is  not  confined  to  the  District  of  Columbia.22 

16  Ibid.,  §  170,  re-enacting  U.  S.  R.  nen  v.  U.   S.,  20   Ct.   CI.   219.     Cf. 

S.,    §  1084.     It  has  been   held   that  §  671,  supra. 

ex  parte  affidavits  filed  with  a  com-  16  Act    of   February    5,    1912,    37 

mittee  of  Congress,  and  transmitted  St.  at  L.  p.  61,  re-enacting  in  sub- 

with  the  claim,  are  inadmissible  as  stance  U.  S.  R.  S.,  §  1078.     24  St. 

evidence;  Smith  v.  U.  S.,  19  Ct.  CI.  at  L.,  eh.  359,  §  8,  p.  506;  U.  S.  v. 

690;    but    that    ex   parte    affidavits  Clark,  96  U.  S.  37,  24  L.  ed.  696. 

taken  by  the  officers  of  the  govern-  17  Ibid.,   §  167,   re-enacting  U.   S. 

ment  required  to  make  an  investlga  R.  S.,  §  1081. 

tion,  and  transmitted  with  the  pa-  18  Jud.  Code,  §  168,  36  St.  at  L. 

pers    may   be   received.      Chickasaw  1087,  re-enacting  U.  S.  R.  S.,  §  1082. 

Nation    v.    U.    S.,    19    Ct.    CI.    133.  19  Ct.  CI.  Rule  39. 

Vouchers,  papers,  proofs,  and  docu-  20  Ct.  CI.  Rule  40. 

ments  sent  by  the  head  of  a  Depart-  21  Jones  v.  U.  S.,  1  Ct.   CI.   383, 

ment  to  the  Court  of  Claims,  under  398;   Sykes  v.  U.  S.,  8  Ct.  CI.  330. 

Section  1063  of  the  Revised  Statutes,  22  Ibid, 
are  not  necessarily  evidence.     Bran- 
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"When  a  deposition  is  taken  by  oral  examination,  each  ques- 
tion propounded  to  the  witness  must  be  recorded,  and  his  an- 
swers must  be  taken  down  in  his  own  words. "^3  "No  general 
objection  to  any  question  shall  be  noticed  by  the  officer;  but 
where  an  objection  is  made  on  specifically  stated  grounds,  the 
officer  shall  record  the  same.  "2*  Objections  to  relevancy  may 
be  taken  on  the  trial.^^ 

"Witnesses  must  be  sworn  or  affirmed,  before  any  questions 
are  put  to  them,  to  tell  the  truth,  the  whole  truth,  and  nothing 
but  the  truth,  relative  to  the  cause  in  which  they  are  to  testify ; 
and  each  witness  shall  then  state  his  name,  age,  occupation, 
and  place  of  residence ;  whether  he  has  any,  and,  if  any,  what, 
interest,  direct  or  indirect,  in  the  claim  which  is  the  subject  of 
inquiry;  and  whether,  and  in  what  degree,  he  is  related  to  the 
claimant.  At  the  conclusion  of  the  deposition,  the  witness  shall 
state  whether  he  knows  of  any  other  matter  relative  to  the  claim 
in  question;  and  if  he  does,  he  shall  state  it.  The  testimony 
of  the  witness  when  completed  shall  be  read  over  to  him,  and 
be  signed  by  him  in  the  presence  of  the  officer.  In  his  return 
the  officer  must  show  that  the  witness  was  properly  sworn  or 
affirmed,  and  that  the  answers  were  taken  down  in  his  pres- 
ence and  read  over  to  and  signed  by  the  witness. "  ^6  "  The 
officer  must  so  connect  the  sheets  of  the  deposition  that  they 
cannot  be  tampered  with,  and  must  return  them  sealed  to- 
gether. He  must  sign,  and  make  the  witness  sign,  each  sheet; 
and  he  must  spare  no  pains  to  return  to  the  court  the  exact 
evidence  he  has  taken. "^^^  "All  exhibits  must  be  carefully 
marked  so  as  to  be  capable  of  immediate  identification,  and,  when 
practicable,  must  be  atttached  to  the  deposition  under  seal. ' '  ^7 
' '  The  officer  must  state  in  the  caption  of  the  deposition  the  cause 
in  which  it  was  taken,  the  place  and  date  of  taking,  the  name  of 
the  witness,  the  party  by  whom  called,  and  the  names  of  the 
parties  and  counsel  present.    And  in  the  body  of  the  deposition 

23  Ct.  CI.  Kule  47.  25  Hughes  v.  U.  S.,  4  Ct.  CI.  64. 

24  Ct.    CI.    Eule    59.      Objections  26  Ct.  CI.  Rule  52. 
to    form    or    on    the    ground    that  26a  Ct.  CI.  Rule  53. 
the  evidence  is  not  the  best  evidence  27  Ct.  CI.  Rule  54. 
should  be  taken  at  the  deposition  or 

before  the  trial.     Hughes  v.  U.  S., 
4  Ct.  CI.  64. 
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must  also  be  shown  by  whom  the  witness  was  examined  and 
cross-examined.  In  no  case  shall  a  deposition  be  taken  before 
a  commissioner  of  the  court  or  other  officer  (authorized  to  take 
depositions)  who  has  any  office  connection  or  business  employ- 
ment with  the  parties  to  the  suit  or  their  attorneys  except  by 
consent  of  parties  and  when  no  other  officer  is  accessible,  and 
in  his  certificate  to  such  depositions  such  officer  shall  so  certify. 
Failure  to  so  certify  shall  be  deemed  sufficient  ground  to  sup- 
press sucli  deposition. "  2^  "The  officer  must  inclose  the  deposi- 
tions and  exhibits  in  a  packet,  under  his  seal,  and  direct  the 
same  to  the  clerk  of  the  Court  of  Claims  at  Washington,  D.  C, 
and  deposit  the  package  in  the  post-office,  or  in  an  express 
office,  or  he  may  transmit  the  same  by  a  messenger,  whose 
name  shall  be  by  him  indorsed  on  the  packet.  Depositions 
reaching  the  clerk's  office  in  any  other  way  may,  on  motion,  be 
stricken  from  the  files."  ^^  "If  the  officer's  fees  be  not  paid 
at  the  time  of  taking  the  deposition,  he  should  indorse  on  the 
outside  of  the  packet  the  name  and  number  of  the  case  and  for 
which  party  the  testimony  was  taken,  also  the  gross  amount  of 
his  fees  and  disbursements,  and  inclose  inside  a  detailed  state- 
ment thereof.  The  packet  when  so  indorsed  must  not  be  opened 
until  the  party  for  whom  the  depositions  were  taken  deposits 
with  the  clerk  the  amount  indorsed  thereon  unless  such  deposit 
be  waived  in  writing  by  the  officer.  The  clerk  will  then  open 
the  packet,  and  tax  the  officer's  charges  at  the  rates  hereinafter 
provided,  and  will  immediately  transmit  to  him  the  amount 
taxed,  returning  the  overplus,  if  any,  to  the  party.  Provided, 
That  depositions  taken  for  the  Government  may  be  opened  and 
used  by  the  parties  in  the  preparation  of  a  case  without  the  De- 
partment of  Justice  furnishing  a  certificate  that  the  fees  of  a 
commissioner  or  other  officer  have  been  paid ;  but  such  deposi- 
tions cannot  be  read  in  evidence  until  such  certificate  has  been 
furnished.  The  money  will  be  transmitted  by  draft  or  regis- 
tered letter,  and  the  clerk  will  retain  his  vouchers  therefor."^® 
"The  fee  shall  be  20  cents  a  folio  of  100  words  for  taking  in 
handwriting  and  returning  depositions.  "When  the  depositions 
are  in  shorthand  and  typewritten,  the  fee  shall  be  25  cents  a 

28  Ct.  Cl.  Rule  55.  30  Ct.  CI.  Rule  57. 

29  Ct.  Cl.  Rule  56. 
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folio.  If  the  commissioner  is  not  a  stenographer,  he  may  employ 
a  stenographer  to  take  down  and  write  out  the  testimony  of 
the  witness.  The  testimony  so  taken  down  by  the  stenographer 
must,  nevertheless,  be  given  in  the  presence  of  the  commis- 
sioner, who  will  be  held  responsible  for  the  accuracy  of  the  depo- 
sitions subscribed  by  the  witness.  If  the  stenographer's  fees 
be  not  paid  at  the  time  of  taking  the  deposition,  he  may  trans- 
mit a  statement  to  the  clerk,  and  the  deposition  will  then  be 
held  by  the  clerk  subject  to  the  provisions  of  Rule  57.  When 
but  one  deposition  is  taken  on  one  notice,  the  commissioner  shall 
receive  not  less  than  $3."^^  "Objections  to  the  notice  or  the 
form  and  manner  of  taking  or  returning  the  testimony  must  be 
made  in  writing  and  filed  within  one  month  after  notice  of  the 
filing  of  the  deposition,  or  they  will  be  considered  as  waived."  ^^ 
"The  Attorney-General  may  offer  in  evidence  properly  certi- 
fied information  and  papers  from  any  Executive  Department 
without  calling  for  the  same  under  the  provisions  of  section 
1076  of  the  Revised  Statutes.  A  call  for  such  information  and 
papers  will  be  made  on  claimant's  motion,  on  the  approval  of 
the  chief  justice  or,  in  his  absence,  of  the  senior  judge  present. 
The  motion  must  show  that  the  evidence  called  for  is  relevant, 
material,  and  competent.  A  call  will  not  be  issued  for  evidence 
Avhich  presumptively  is  in  the  possession  of  the  claimant,  such 
as  copies  of  letters  sent  by  the  defendants'  officers  to  the 
claimant,  contracts  in  duplicate,  one  of  which  is  retained 
by  the  claimant,  or  any  documentary  evidence  which  the  claimant 
can  himself  produce.  On  the  receipt  of  an  answer  to  the  call  the 
clerk  will  notify  the  claimant's  attorney  and  the  Attorney-Gen- 
eral."^    "All  information  and  papers  furnished  by  an  Ex- 

31  Ct.  Cl.  Rule  58.  ' '  Any  com-  pers  would  in  his  opinion  be  in- 
missioner  charging  in  excess  of  the  jurious  to  the  public  interest,  is  a 
prescribed  fees,  except  under  a  pre-  sufficient  answer  to  the  request  of 
vious  written  agreement  with  the  the  Court  of  Claims  for  such  infor- 
parties,  will  be  deemed  guilty  of  im-  mation  or  papers.  13  A.  G.  Op.  539. 
proper  and  illegal  conduct,  and  his  It  has  been  held  that  the  Court  of 
commission  will  be  revoked."  Ct.  Claims  has  no  power  to  call  upon 
Cl.  Rule  59.  an    executive    department    for    evi- 

32  Ct.  Cl.  Rule  60.  dence  of  acknowledgments  or  prom- 

33  Ct.  Cl.  Rule  61.  A  return  by  ises,  so  as  to  take  a  claim  out  of 
the  head  of  a  Department  stating  the  Statute  of  Limitations.  Leonard 
that  to   furnish   information   or  pa-  v.  U.  S.,  18  Ct.  Cl.  382.     As  to  what 
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ecutive  Department  in  response  to  a  call,  or  through  the  At- 
torney-General are  subject  to  objection  by  either  party  according 
to  the  rules  of  evidence  at  the  common  law;  but  neither  party 
will  be  required  to  produce  the  originals  of  such  papers,  or  to 
prove  their  execution,  unless  the  party  objecting  to  such  papers 
files  in  the  clerk's  office  a  written  denial  of  their  genuineness. 
Such  information  and  papers  in  reply  to  a  claimant's  call,  not 
objected  to  by  him  before  trial,  will  be  regarded  as  evidence 
offered  by  claimant."^*  "Any  information  or  papers  certified 
from  any  Executive  Department,  and  filed  in  any  cause,  may  by 
leave  of  court,  be  used  and  applied  in  any  other  pending  cause 
to  which  the  same  may  be  applicable  or  pertinent,  no- 
tice thereof  being  filed."  ^^  "The  court  may,  at  the  in- 
stance of  the  Attorney-General,  order  any  claimant,  his  agent, 
or  attorney,  to  produce  in  court,  or  before  any  officer  author- 
ized to  take  depositions,  any  letters,  papers,  deeds,  docu- 
ments, or  other  writings  in  his  possession  or  subject  to  his  con- 
trol, in  any  way  relating  to  the  claim  sued  upon;  and  any 
claimant,  his  agent,  or  attorney,  who,  after  due  notice  refuses 
to  produce  such  letters,  papers,  deeds,  documents,  or  other 
writings,  when  in  his  power  to  do  so,  shall  be  subject  to  attach- 
ment for  contempt,  or  the  court  may  direct  the  petition  to  be 
dismissed. ' '  *^ 

"The  testimony  will  not  be  printed  except  by  order  of  the 
court  on  written  motion  therefor.  In  printing  the  testimony 
the  notices  and  the  officers'  captions  and  certificates  will 
be  omitted ;  but  to  each  deposition  there  must  be  prefixed  a  title 

in  the  following  form :     Deposition  of ,  for  claimant 

[or  defendants,  as  the  case  may  be],  taken  at ,  on  the 

day  of  ,  19 — ;  claimant's  counsel, ;  defendant's 

counsel, . "^"^^     "If  the  claimant  objects  to  printing 

information  or  papers  so  returned  and  the  Attorney-General 
request  to  have  the  same  printed,  the  clerk  will  note  a  memoran- 
dum of  such  request  in  the  copy  for  the  printer,  with  his  initials 
attached,  and  when  such  information  or  papers  are  printed  the 

documentary    evidence    is    admitted,  34  Ct.  CI.  Eule  62. 

see   The   Ship   Parkman,   35   Ct.   CI.  35  Ct.  CI.  Rule  63. 

406,  409;   Block  v.  U.   S.,  7  Ct.  CI.  36  Ct.  CI.  Rule  65. 

406.  37  Ct.  CI.  Rule  66. 
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same  will  be  regarded  as  evidence  offered  on  the  part  of  the 
defense. "  ^^  "  Before  printing  a  return  made  to  a  call,  the  chief 
clerk  will  withhold  from  the  copy  for  the  Public  Printer— First. 
All  papers  of  which  copies  have  been  previously  printed  in  the 
record  of  the  ease,  and  for  this  purpose  he  will  compare  the  two 
copies,  and  if  variations  are  found  he  will  take  the  directions 
of  the  Chief  Justice  or  any  judge  in  chambers  before  sending 
the  return  to  the  printer.  Second.  All  certificates  of  authenticity 
and  certificates  of  acknowledgment.  Third.  All  papers  which 
both  parties  agree  to  omit.  Fourth.  All  papers  which  a  judge 
at  chambers  orders  to  be  omitted. ' '  ^^ 

"If  the  claimant  objects  to  printing  information  or  papers 
so  returned,  and  the  Attorney-General  request  to  have  the  same 
printed,  the  clerk  will  note  a  memorandum  of  such  request  in 
the  copy  for  the  printer,  with  his  initials  attached;  and  when 
such  information  or  papers  are  printed,  the  same  will  be  re- 
garded as  evidence  offered  on  the  part  of  the  defense. "  *°  "  The 
printed  papers  required  by  these  rules  must  be  in  long  primer 
type  on  unglazed  paper  and  in  royal-octavo  pages,  with  the  style 
and  number  of  the  case  prefixed,  and  the  paging  in  large  distinct 
type  in  the  upper  corner  of  the  page.  Provided,  That  requests 
for  findings  of  fact  and  briefs  shall  conform  to  the  provisions  of 
Rule  76.  The  printed  paging  of  evidence,  either  for  the  claim- 
ant or  the  defendants,  shall  be  a  continuation  of  the  record  and 
continuous  throughout  the  whole  record  and  shall  be  properly 
indexed.  The  attorneys  for  the  claimant  and  for  the  defendants 
shall  see  that  the  paging  of  their  Request  for  Findings  and  Briefs 
follow  the  paging  of  that  part  of  the  record  already  printed  when 
the  brief  is  prepared."  "  "The  deposition  of  a  claimant,  taken 
under  section  1080  of  the  Revised  Statutes,  shall  not  be  printed, 
unless  the  Attorney-General  shall  first  have  filed  in  the  case  a 
written  declaration  of  his  intention  to  read  the  same  in  evidence 
on  the  trial,  and  the  filing  of  such  declaration  shall  be  considered 
as  the  exercise  of  the  discretion  vested  in  that  officer  by  said  sec- 
tion, and  shall  entitle  the  claimant  to  read  the  examination  as 
evidence  at  the  trial,  if  the  Attorney-General  declines  to  do  so, 
unless  for  good  cause  shown  the  court  shall  otherwise  order. ' '  ** 

38  Ct.  CI.  Rule  68.  *l  Ct.  CI.  Eule  69. 

39  Ct.  CI.  Eule  67.  42  Ct.  CI.  Rule  70. 

40  Ct.  a.  Rule  68, 
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After  the  taking  of  testimony  is  closed  and  the  ease  placed 
on  the  calendar,  neither  party  can  take  new  testimony  without  an 
order  of  the  court  upon  an  application,  when  the  new  facts 
sought  to  be  proved  must  be  stated  with  sufficient  particularity 
to  enable  the  opposing  party  to  answer  them;  and  the  with- 
drawal of  a  case  that  has  been  submitted  and  its  remand  to  the 
calendar  will  not  authorize  the  taking  further  evidence  without 

such  special  leave.*^ 

In  cases  referred  by  an  Executive  Department  after  the  ac- 
counting officers  have  certified  a  balance  in  favor  of  the  claimant 
the  United  States  do  not  assume  the  burden  of  proof  to  establish 
errors  by  such  officers;  but  the  claimants  must  prove  their  whole 
case**  "Whenever  it  is  material  in  any  claim  to  ascertain 
whether  any  person  did  or  did  not  give  any  aid  or  comfort  to 
the  forces  or  government  of  the  late  Confederate  States  during 
the  Civil  War,  the  claimant  asserting  the  loyalty  of  any  such 
person  to  the  United  States  during  said  Civil  War  shall  be  re- 
quired to  prove  affirmatively  that  such  person  did,  during  said 
Civil  War,  consistently  adhere  to  the  United  States  and  did 
give  no  aid  or  comfort  to  persons  engaged  in  said  Confederate 
service  in  said  Civil  War. "  *^ 

§683.  New  trials.  "When  judgment  is  rendered  against 
any  claimant,  the  court  may  grant  a  new  trial  for  any  reason 
which,  by  the  rules  of  common  law  or  chancery  in  suits  between 
individuals,  would  furnish  sufficient  ground  for  granting  a  new 
trial."  1    "The  Court  of  Claims,  at  any  time  while  any  claim 

43Giddings'  Case,  29   Ct.  CI.  12.  jurisdiction    to    grant   a   new   trial. 

MMcKnight  V.  U.  S.,  13  Ct.  CI.  Cherokee   Nation   v.   Whitmire,   223 

292  U.    S.    108,    111.      In    a    Gongres- 

45  Ibid     §  161,  re-enacting  in  sub-  sional    case    there    can    be    no    new 

stance  U.  S.  E.  S.,  §  1074.  trial    after    the    case    has    been    re- 

§683.     IJud.  Code,  §174,  36  St.  ported   by    the    court    to    Congress; 

at  L.  1141,  re-enacting  U.  S.  E.  S.,  Eymarkiewicz 's  Case,  42  Ct.  CI.  1; 

§  1087      See  §  478,  supra.  but  when  another  bill,  involving  the 

It  has  been  held  that  the  claim-  same   claim,  has  been   subsequently 

ant    cannot   move    for   a   new    trial  referred   to  the   court   by   a  House 

after   the   record   has   been   sent   to  of  Congress,  that  operates  to  return 

the    Supreme    Court    upon    appeal;  the  findings  to  the  Court  of  Claims, 

Monroe's  Case,  37  Ct.  CI.  79.     The  which  thereupon  regains  jurisdiction, 

filing  of  an  application  for  an  ap-  and   may    grant   a   new   trial   upon 

peal  does  not  deprive  the  court  of  proof  of  fraud.    Hartien's  Case,  42 
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is  pending  before  it,  or  on  appeal  from  it,  or  within  two  years 
next  after  the  final  disposition  of  siieh  claim,  may,  on  motion, 
on  behalf  of  the  United  States,  grant  a  new  trial  and  stay  the 
payment  of  any  judgment  therein,  ujion  such  evidence,  cumu- 
lative or  otherwise,  as  shall  satisfy  the  court  that  any  fraud, 
wrong,  or  injustice  in  the  premises  has  been  done  to  the  United 
States;  but  until  an  order  is  made  staying  the  payment  of  a 
judgment,  the  same  shall  be  payable  and  paid  as  now  provided 
bv  laAV. "2     "Whenever  it  is  desired  to  question  the  correct- 


Ct.  Cl.  42.  The  fact  that  the  amount 
involved  in  a  cause  precludes  an  ap- 
peal is  no  reason  for  a  new  trial. 
Deeson  v.  U.  S.,  5  a.  Cl.  626.  A 
new  trial  will  not  bfe  granted  because 
a  party  failed  to  communicate  to 
his  attorney  essential  evidence. 
Armstrong  v.  U.  S.,  6  Ct.  Cl.  226. 
Nor,  if  the  new  evidence  could  have 
been  discovered  with  due  diligence 
before  the  first  trial;  Garrison  v. 
U.  S.,  2  Ct.  Cl.  382;  s.  c,  7  WaU. 
688,  19  L.  ed.  277;  nor  because  the 
claimant  was  insane  at  the  first 
trial,  and  has  since  been  restored  to 
health,  in  the  absence  of  other  suffi- 
cient reasons;  Bramhall  v.  U.  S.,  6 
Ct.  Cl.  238;  nor  for  new  evidence 
which  is  merely  cumulative;  Silvey 
V.  U.  S.,  7  Ct.  Cl.  305;  Payan  v.  U. 
S.,  15  Ct.  Cl.  56 ;  nor  if  the  new  evi- 
dence is  merely  such  as  impeaches 
the  character  or  credit  of  the  wit- 
ness; Payan  v.  U.  S.,  15  Ct.  Cl.  56; 
nor  for  an  omission  of  the  court  to 
find  a  fact,  which,  if  found,  would 
not  control  the  ease.  Rhine  v.  U.  S., 
15  Ct.  Cl.  59.  Motions  analogous  to 
motions  to  set  aside  a  verdict  be- 
cause contrary  to  the  weight  of  evi- 
dence will  not  be  allowed  as  a  matter 
of  right.  Calhoun  v.  U.  S.,  14  Ct.  Cl. 
198.  If  it  appears  that  newly-dis- 
covered evidence  may  change  the 
basis  of  the  judgment  and  entitle 
the   party   to  a   review   on   the  law, 


a  new  trial  may  be  granted;  Murphy 
v.  U.  S.,  15  Ct.  a.  217;  or  if  a 
motion  because  of  newly-discovered 
evidence  appeals  to  the  court's  sense 
of  justice,  and  shows  the  existence 
of  strong  prima  faoie  reasons  for 
doubting  the  correctness  of  a  find- 
ing, a  rehearing  will  be  granted  on 
that  point;  Ibid;  and  the  findings 
may  be  amended  for  the  better  in- 
formation of  the  Supreme  Court 
without  changing  the  result  below. 
Jaeger  v.  U.  S.,  33  Ct.  Cl.  214.  Ex 
parte  testimony  admitted  on  the 
hearing  of  a  motion  is  sufficient  to 
warrant  the  granting  of  a  new  trial. 
Ayers  v.  U.  S.,  5  Ct.  Cl.  712. 

2  Ibid.,  §  175,  re-enacting  TJ.  S.  E. 
S.,  §  1088.  This  applies  to  claims 
under  the  Indian  Depredations  Act 
of  March  3,  1891,  26  St.  at  L.  851; 
Sanderson  v.  U.  S.,  210  U.  S.  168. 
A  new  trial  may  be  granted  on  mo- 
tion of  the  United  States,  within 
two  years  after  the  "final  disposi- 
tion" of  the  claim,  although  the 
judgment  of  the  court  has  been  af- 
firmed and  the  mandate  of  affirmance 
filed.  Ex  parte  U.  S.,  16  Wall.  699, 
21  L.  ed.  507.  The  words  "final 
disposition"  mean  the  final  deter- 
mination on  appeal,  if  taken,  or  if 
there  is  none,  then  its  final  determi- 
nation in  the  Court  of  Claims.  Ex 
parte  Russell,  13  Wall.  664,  20  L. 
ed.  632.     The  Court  of  Claims  has 
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ness  or  the  sufficiency  of  the  court's  findings  of  fact  or  its  conclu- 
sions or  to  amend  the  same,  the  complaining  party  shall  file  a 
motion  which  shall  be  known  and  may  be  considered  as  a  mo- 
tion for  a  new  trial.  All  grounds  relied  upon  for  any  or  all  of 
said  objects  shall  be  included  in  one  motion.  After  the  court 
has  announced  its  decision  upon  such  motion  no  other  motion 
by  the  same  party  shall  be  filed  unless  by  leave  of  court.  Mo- 
tions for  new  trial,  except  as  provided  by  section  1088  of  the 
Revised  Statutes  (sec.  175  of  the  judicial  code)  shall  be  filed 
within  sixty  days  from  the  time  the  judgment  of  the  court  is 
announced."^  "A  motion  for  a  new  trial,  other  than  under 
Revised  Statutes,  section  1088,  must  be  founded  upon  one  or 
more  of  the  following  grounds :  First,  error  of  fact ;  second, 
error  of  law;  and  third,  newly  discovered  evidence."  *  "A  mo- 
tion founded  upon  an  error  of  fact  must  specify  with  minuteness 


the  right  to  determine  whether  or 
not  the  motion  for  a  new  trial  was 
made  in  time,  and  its  decision  is  not 
subject  to  review  if  it  has  jurisdic- 
tion to  act.  Young  v.  U.  S.,  95  U. 
S.  641,  24  L.  ed.  467;  U.  S.  v.  Cru- 
sell,  12  Wall.  175,  20  L.  ed.  384.  A 
motion  on  behalf  of  the  United 
States  need  not  be  disposed  of  with- 
in two  years.  Bellocq  v.  U.  S.,  13 
Ct.  CI.  195.  A  motion  for  a  new 
trial  on  behalf  of  the  United  States 
may  be  made  while  an  appeal  is 
pending  in  the  Supreme  Court,  and 
that  court  will  not  dismiss  an  appeal 
because  of  such  motion ;  unless  the 
motion  is  granted  and  a  new  trial 
ordered.  U.  S.  v.  Ayres,  9  Wall.  608, 
19  L.  ed.  625;  s.  C,  as  Ayers  v.  U. 
S.,  5  Ct.  CI.  712;  U.  S.  v.  Young, 
94  U.  S.  258,  24  L.  ed.  153.  The 
right  of  the  United  States  to  move 
for  a  new  trial  is  analogous  to  the 
right  of  an  individual  to  file  a  bill 
of  review  in  chancery  to  set  aside 
a  former  decree,  or  a  bill  impeach- 
ing a  decree  for  fraud.  Ex  parte 
Russell,  13  Wall.  664,  20  L.  ed.  632. 
See  supra,  §§446-451.     Neither  the 


lack  of  diligence  nor  the  laches  of 
the  officers  of  government  is  suffi- 
cient ground  for  a  new  trial.  Child 
v.  U.  S.,  6  Ct.  CI.  44.  A  new  trial 
on  motion  of  the  United  States  will 
be  granted,  if  it  appears  prima 
facie  that  wrong  had  been  done  the 
government.  Douglas  v.  U.  S.,  11 
Ct.  CI.  655 ;  Ayers  v.  U.  S.,  5  Ct.  CI. 
712;  s.  c,  as  U.  S.  v.  Ayres,  9  Wall. 
608,  19  L.  ed.  625;  Tait  v.  U.  S., 
5  Ct.  CI.  638.  If  an  unsatisfied 
judgment  which  might  have  been 
pledged  as  a  set-off  existed,  but  was 
unknown  to  the  defendant's  attor- 
ney at  the  trial,  it  is  cause  for  a 
new  trial.  Childs  v.  District  of 
Columbia,  19  Ct.  CI.  332.  A  new 
trial  cannot  be  granted  to  the  Uni- 
ted States,  because  certain  evi- 
dence which  was  not  deemed  ma- 
terial was  not  offered  on  the  first 
trial;  nor  if  it  will  enable  the  de 
fendant  to  interpose  a  technical  de- 
fense against  a  just  claim.  Ford  v. 
U.  S.,  18  Ct.  CI.  62,  70. 

3Ct.  CI.  Rule  90. 

4  Ct.  01.  Rule  91. 
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the  fact  or  facts  which  are  regarded  as  erroneously  found  or  er- 
roneously omitted  to  be  found  by  the  court,  with  full  reference 
to  the  evidence  which  is  relied  on  to  support  the  motion."  ^  "A 
motion  founded  upon  eiTor  of  law  must  specify  with  like  minute- 
ness the  points  upon  which  the  court  is  supposed  to  have  erred, 
Avith  references  to  the  authorities  relied  upon  to  support  the  mo- 
tion." ^  "A  motion  by  the  claimant  upon  the  ground  of  newly- 
discovered  evidence  will  not  be  entertained  unless  it  appear  that 
the  newly-discovered  evidence  came  to  the  knowledge  of  the 
claimant,  his  attorney  of  record  or  counsel  after  the  trial  and 
before  the  motion  was  made ;  that  it  was  not  for  want  of  due  dili- 
gence that  it  did  not  sooner  come  to  his  knowledge ;  that  it  is  so 
material  that  it  would  probably  produce  a  different  judgment  if 
the  new  trial  were  granted,  and  that  it  is  not  cumulative.  Such 
motion  must  be  accompanied  by  the  affidavit  of  the  claimant 
or  his  attorney  of  record,  setting  forth — "First.  The  facts  in 
detail  which  the  claimant  expects  to  be  able  to  prove,  and 
whether  the  same  are  to  be  proved  by  witnesses  or  by  docu- 
mentary evidence.  Second.  The  name,  occupation,  and  residence 
of  each  and  every  witness  whom  it  is  proposed  to  call  to  prove 
said  facts.  Third.  That  the  said  facts  were  unknown  to  either 
the  claimant  or  his  attorney  of  record,  and,  if  other  counsel  was 
employed  at  the  trial,  were  unknown  to  such  counsel  until  after 
the  close  of  the  trial.  Fourth.  The  reasons  why  the  claimant, 
his  attorney  of  record,  or  counsel  could  not  have  discovered  said 
evidence  before  the  trial  by  due  diligence. "  "'^  "  Motion  as  for  a 
new  trial  must  also  be  accompanied  by  the  brief  of  the  moving 
party,  a  copy  of  which  must  be  served  upon  the  opposing  party, 
who  may  file  his  brief  in  response  thereto.  The  motion  will  be 
considered  by  the  judges  in  conference  upon  such  briefs  and 
affidavits,  if  any,  and  will  then  be  decided  or  sent  to  the  law 
calendar  for  argument."  *  A  misunderstanding  as  to  a  supposed 
agreement  to  have  a  case  abide  the  result  of  an  appeal  from 

6  Ct.  Cl.  Eule  92.  government  employ,  he  may  be  ex- 

6  Ct.  Cl.  Eiile  93.  cused  for  not  presenting  the  latter 's 

7Ct.     Cl.    Eule    94.      When    the  affidavit.     Murphy  v.  U.  S.,  15  Ct. 

claimant's   affidavit   on   the  motion  Cl.  217. 

for  a  new  trial  shows  that  the  wit-  8  Ct.  Cl.  Eule  95. 

ness    on   whom    he   relies   ia    in   the 
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another  judgment  is  a  ground  for  granting  a  new  trial.^  It  has 
been  held  that  a  delay  of  three  years  is  a  sufficient  reason  for 
denying  a  motion  by  the  claimant  for  a  new  trial. i°  A  mo- 
tion for  a  new  trial,  after  an  interlocutory  decree,  may  be  made 
more  than  two  years  subsequently  to  the  decree,  when  final 
judgment  has  not  been  entered.^^  The  court  may  grant  a  new 
trial  after  an  appeal,  provided  the  record  has  been  returned. ^^ 

A  rehearing  on  a  point  presented  and  considered  in  the  argu- 
ment and  disposition  of  the  case,  will  not  be  granted  unless  de- 
sired by  one  of  the  judges  who  rendered  judgment.^^  "When  a 
case  has  been  dismissed  for  want  of  prosecution,  it  will  not  be 
reinstated  unless  the  petition  states  a  cause  of  action.^*  An 
error  of  law  which  may  be  corrected  on  appeal  is  not  a  ground 
for  a  new  trial.^* 

§684.  Judgments  in  Court  of  Claims.  "Any  person  who 
corruptly  practices  or  attempts  to  practice  any  fraud  against 
the  United  States  in  the  proof,  statement,  establishment,  or 
allowance  of  any  claim,  or  of  any  part  of  any  claim  against  the 
United  States,  shall,  ipso  facto  forfeit  the  same  to  the  Govern- 
ment; and  it  shall  be  the  duty  of  the  Court  of  Claims,  in  such 
cases,  to  find  specifically  that  such  fraud  was  practiced  or  at- 
tempted to  be  practiced,  and  thereupon  to  give  judgment  that 
such  claim  is  forfeited  to  the  Government,  and  that  the  claimant 
be  forever  barred  from  prosecuting  the  same."*  Such  a  find- 
ing may  be  made  upon  a  new  trial,  although  the  original  judg- 
ment has  been  paid,  and  the  claimant  fails  to  appear.^ 

"No  interest  shall  be  allowed  on  any  claim  up  to  the  time  of 
tlie  rendition  of  judgment  thereon  by  the  Court  of  Claims,  unless 

9  Belknap  v.  U.  S.,  150  U.  S.  588,  at  L.  1087,  re-enacting  U.  S.  R.  S., 

37  L.  ed.  1191.  §  1086.     Tor  a  form  of  a  judgment 

lOFigh  V.  U.  S.,  3  Ct.  CI.  97.  in  such  a  case,  see  Peychaud  v.  U. 

11  Sampson 's  Case,  42  Ct.  CI.  378.  S.,    16    Ct.    CI.    601,    and    U.    S.    v. 

12  Roberts  v.  U.  S.,  92  U.  S.  41,  Moore,  3  MacA.  226,  233. 

23   L.   ed.    646;    Belknap   v.   U.   S.,  2  Peychaud   v.    U.    S.,    16   Ct.   CI. 

150  U.  S.  588,  37  L.  ed.  1191.  601.      It    has    been    held    that    the 

13  Fendall  v.  TJ.  S.,  12  Ct.  CI.  305.  amount  of  judgment  cannot  be  cor- 

14  Whitney  v.  U.  S.,  18  Ct.  CI.  19 ;  rected  after  its  satisfaction,  even 
Flores  v.  XJ.  S.,  18  Ct.  CI.  352;  though  there  was  an  arithmetical 
Wade  V.  U.  S.,  21  Ct.  CI.   141.  error  in  the  court's  opinion.     Tfns- 

15  Earler  v.  U.  S.,  5  Ct.  CI.  708.  sell  v.  U.  S.,  15  Ct.  CI.  108. 
§684.     IJud.   Code,  §172,  36  St. 
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upon  a  contract  expressly  stipulating  for  the  payment  of  inter- 
est." *  "Hereafter  it  shall  be  the  duty  of  the  Secretary  of  the 
Treasury  to  certify  to  Congress  for  appropriation  only  such 
judgments  of  the  Court  of  Claims  as  are  not  to  be  appealed,  or 
such  appealed  cases  as  shall  have  been  decided  by  the  Supreme 
Court  to  be  due  and  payable.  And  on  judgments  in  favor  of 
claimants  which  have  been  appealed  by  the  United  States  and 
affirmed  by  the  Supreme  Court,  interest,  at  the  rate  of  four  per 
centum  per  annum,  shall  be  allowed  and  paid  from  the  date  of 
filing  the  transcript  of  judgment  in  the  Treasury  Department 
up  to  and  including  the  date  of  the  mandate  of  affirmance  by 
the  Supreme  Court:  Provided,  That  in  no  case  shall  interest 
be  allowed  after  the  term  of  the  Supreme  Court  at  which  said 
judgment  was  affii-med."*  "Any  final  judgment  against  the 
claimant  on  any  claim  prosecuted  as  provided  in  this  chapter 
shall  forever  bar  any  further  claim  or  demand  against  the 
United  States  arising  out  of  the  matters  involved  in  the  con- 
troversy. "  * 


3  Jud.  Code,  §  177,  36  St.  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  1091 ; 
Hobbs  V.  U.  S.,  19  Ct.  CI.  220;  Til- 
son  V.  U.  S.,  100  XJ.  S.  43,  25  L.  ed. 
543;  Harvey  v.  U.  S.,  113  U.  S.  243, 
28  L.  ed.  987.  Sheckels  v.  District 
of  Columbia,  246  U.  S.  338.  Where 
a  claim  was  referred  under  a  special 
act  to  the  Court  of  Claims  to  be 
determined  according  to  the  rules 
and  regulations  heretofore  adopted 
by  the  United  States  in  settlement 
of  like  cases,  in  which  interest  had 
been  allowed,  it  was  held  that  in- 
terest might  be  allowed  when  previ- 
ously allowed  by  Congress  in  the 
adjustment  of  like  cases.  U.  S.  v. 
McKee,  91  U.  S.  442.  23  L.  ed.  326; 
s.  c,  as  McKee  v.  U.  S.,  10  Ct.  CI. 
208  and  231.  Where  a  factor  had 
filed  a  claim  against  the  proceeds  of 
captured  or  abandoned  property, 
which  exceeded  his  original  claim, 
it  was  held  that  lie  might  be  allowed 
interest  up  to  the  time  of  the  rendi- 


tion of  the  judgment.  Villalonga  v. 
U.  S.,  10  Ct.  CI.  428;  s.  C  as  U.  S. 
V.  Villalonga,  23  Wall.  35,  23  L.  ed. 
64. 

4  U.  S.  R.  S.,  §  1090,  superseded 
as  Act  of  Sept.  30,  1890,  ch.  1126, 
§1,  26  St.  at  L.  537,  Comp.  St. 
§  6406.  Interest  on  a  judgment  be- 
gins to  run  when  a  certified  copy  is 
presented  for  payment,  and  ceases 
when  the  mandate  of  affirmance  is 
issued  or  ordered  to  be  issued. 
Hobbs  V.  U.  S.,  19  Ct.  CI.  220. 
Interest  was  allowed  under  the  gen- 
eral terms  of  a  special  statute  in 
U.  S.  V.  Old  Settlers,  148  U.  S.  427, 
478.  37  L.  ed.  509,  510. 

SJud.  Code,  §179,  36  St.  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  1093. 
It  has  been  held  that  this  section 
relates  only  to  judgments  upon  the 
merits,  and  does  not  change  the 
rule  of  common  law.  nor  does  it  do 
more  than  attach  to  final  judgments 
the    conclusiveness    which    the    com- 
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"A  final  judgment  is  conclusive,  although  the  Supreme  Court 
subsequently  reverses  a  similar  judgment,  and  holds  that  the 
decision  of  the  Court  of  Claims  in  the  case  in  question  was 
erroneous."^  When  a  claimant  has  consented  to  a  judgment 
against  him  on  a  general  demurrer,  he  cannot  subsequently  sue 
on  the  same  cause  of  action  with  substantially  the  same  aver- 
ments.'' 

"In  all  cases  of  final  judgments  by  the  Court  of  Claims,  or, 
on  appeal,  by  the  Supreme  Court,  where  the  same  are  affirmed 
in  favor  of  the  claimant,  the  sum  due  thereby  shall  be  paid  out 
of  any  general  appropriation  made  by  law  for  the  payment  and 
satisfaction  of  private  claims,  on  presentation  to  the  Secretary 
of  the  Treasury  of  a  copy  of  said  judgment,  certified  by  the 
clerk  of  the  Court  of  Claims,  and  signed  by  the  chief  justice, 
or,  in  his  absence,  by  the  presiding  judge  of  said  court."  ^ 

"The  payment  of  the  amount  due  by  any  judgment  of  the 
Court  of  Claims,  and  of  any  interest  thereon  allowed  by  law,  as 


mon  law  ascribes  to  them.  Spicer 
V.  U.  S.,  5  Ct.  CI.  34.  A  judgment 
sustaining  a  demurrer  to  a  petition 
which  failed  to  allege  the  necessary 
facts  does  not  bar  an  action  founded 
upon  a  petition  which  alleges  such 
fact.  Ibid.  A  judgment  of  the 
Court  of  Claims  from  which  an  ap- 
peal is  taken,  is  not  a  final  judg- 
ment within  the  meaning  of  the 
statute.  Green  v.  U.  S.,  18  Ct.  CI. 
93.  A  judgment  in  favor  of  the 
United  States  on  a  suit  for  a  breach 
of  covenant  to  furnish  specified 
freight  for  transportation  does  not 
bar  an  action  for  the  consideration 
agreed  to  be  paid  for  the  freight 
actually  transported.  Shrewsbury  v. 
U.  S.,  9  Ct.  CI.  263.  An  action  for 
rent  due  in  instalments  may  be 
brought  as  frequently  as  the  respec- 
tive sums  become  due,  and  a  judg- 
ment in  a  suit  for  one  instalment 
will  not  bar  a  suit  to  recover  rent 
not  due  at  the  time  when  the  first 
petition  was  filed.     Cross  v,  U,  S., 


14  Wall.  479,  20  L.  ed.   721;   s.   C, 
8  Ct.  CI.  1;  s.  c,  5  Ct.  CI.  88. 

6  Osborn  v.  U.  S.,  9  Ct.  CI.  153. 

7  Porter  v.  U.  S.,  20  Ct.  CI.  307. 

8  U.  S.  E.  S.,  §  1089.  Appropria- 
tion acts  usually  provide  that  no 
judgment  shall  be  paid  until  the 
right  of  appeal  has  expired.  See 
for  example,  21  St.  at  L.  252,  ch. 
234.  An  appeal  from  a  judgment 
before  the  right  to  appeal  has  ex- 
pired is  not  vacated  by  the  appro- 
priation by  Congress  of  the  amount 
to  pay  the  judgment.  U.  S.  v.  Jones, 
119  U.  S.  477,  30  L.  ed.  440.  It 
has  been  held  that  an  appropriation 
for  the  payment  of  "private 
claims"  means  claims  which  the 
Executive  Departments  have  reject- 
ed, or  over  which  they  have  no  juris- 
diction; and  that  the  appropriation 
is  for  debts  not  to  be  paid  out  of 
the  specific  appropriations.  Sweeney 
V.  U.  S.,  5  Ct.  CI.  285,  290;  S.  C, 
8  Ct.  CI.  134;  s.  c,  17  Wall.  75,  21 
L.  ed.  ^75. 
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provided  by  law,  shall  be  a  full  discharge  to  the  United  States 
of  all  claim  and  demand  touching  any  of  the  matters  involved 
in  the  controversy."^  The  Court  of  Claims  has  jurisdiction 
to  inquire  whether  one  of  its  judgments  has  been  properly 
executed.^** 

§  685.  Costs  in  the  Court  of  Claims.  If  the  United  States 
puts  in  issue  the  plaintiff's  right  to  recover,  the  court  may  in 
its  discretion  allow  the  prevailing  party,  whether  plaintiff  or 
defendant,  costs  from  the  time  of  joining  such  issue. ^  The 
costs  include  only  disbursements  for  the  fees  of  witnesses  and 
clerks.^ 

§  686.  Appeals  from  Court  of  Claims.  ' '  An  appeal  to  the 
Supreme  Court  shall  be  allowed,  on  behalf  of  the  United  States, 
from  all  judgments  of  the  Court  of  Claims  adverse  to  the  United 
States,  and  on  behalf  of  the  plaintiff  in  any  case  where  the 
amount  in  controversy  exceeds  three  thousand  dollars,  or  where 
his  claim  is  forfeited  to  the  United  States  by  the  judgment  of 
said  court,  as  provided  in  section  one  hundred  and  seventy- 
two.  ' '  ^  The  following  rule  regulates  the  practice  in  such  ap- 
peals: "In  all  cases  hereafter  decided  in  the  Court  of  Claims, 
in  which,  by  the  Act  of  Congress,  such  appeals  are  allowable, 
they  shall  be  heard  in  the  Supreme  Court  upon  the  fol- 
lowing record,  and  none  other:  1.  A  transcript  of  the 
pleadings  in  the  case,  of  the  final  judgment  or  decree  of 
the  court,  and  of  such  interlocutory  orders,  rulings,  judg- 
ments, and  decrees  as  may  be  necessary  to  a  proper  review 
of  the  case.  2.  A  finding  by  the  Court  of  Claims  of  the 
facts  in  the  case  established  by  the  evidence  in  the  nature  of 
a  special  verdict,  but  not  the  evidence  establishing  them;  and  a 
separate  statement  of  the  conclusions  of  law  upon  said  facts, 
upon  which  the  court  founds  its  judgment  or  decree.    The  find- 

9  U.  S.  K.  S.,  §  1092.     See  Hobbs  §  685.     1  Jud.     Code,     §  152,     re- 
V.  U.   S.,   19   Ct.   CI.   220;   U.   S.   v.  enacting  24  St.  at  L.  505,  §15. 
Frerichs,  124  U.  S.  315,  320,  31  L.  2  Jud.  Code,  §  176,  re-enacting  24 
ed.  471,  472;  s.  C  as  Freirichs  v.  U.  St.  at  L.  505,  §  15. 

S.,  21  Ct.  CI.  16.  §  686.     1  Jud.     Code,     §  242,     re- 

10  Pam-To-Pee  v.  U.  S.,  187  U.  S.  enacting  U.  S.  K.  S.,  §  707.  See 
371,  47  L.  ed.  221.  infra,  §  690. 
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ing  of  facts  and  conclusions  of  law  to  be  certified  to  this  court 
as  a  part  of  the  record. ' '  ^ 

A  finding  of  facts  which  is  supported  by  any  evidence  is  con- 
clusive upon  the  Supreme  Court.^  "In  all  cases  in  which  judg- 
ments or  decrees  have  heretofore  been  rendered,  where  either 
party  is  by  law  entitled  to  an  appeal,  the  party  desiring  it  shall 
make  application  to  the  Court  of  Claims  by  petition  for  the 
allowance  of  such  appeal.  Said  petition  shall  contain  a  distinct 
specification  of  the  errors  alleged  to  have  been  committed  by 
said  court  in  its  rulings,  judgment,  or  decree  in  the  case.  The 
court  shall,  if  the  specification  of  alleged  error  be  con-eetly  and 
accurately  stated,  certify  the  same,  or  may  certify  such  altera- 
tions and  modifications  of  tlie  points  decided  and  alleged  for 
error  as,  in  the  judgment  of  said  court,  shall  distinctly,  fully 
and  fairly  present  the  points  decided  by  the  court.  This,  with 
the  transcript  mentioned  in  Rule  1  (except  the  statement  of 
facts  and  law  therein  mentioned),  shall  constitute  the  record  on 
which  those  cases  shall  be  heard  in  the  Supreme  Court."*  "In 
all  cases  an  order  of  allowance  of  appeal  by  the  Court  of  Claims, 

8  Appeals  from  Ct.  CI.,  Kule  1.  to  state  what  the  contract  was  the 
The  findings  have  the  same  effect  as  Supreme  Court  cannot  determine 
a  Terdiet  of  the  jury.  Crocker  v.  that  there  was  a  contract  when  the 
U.  S.,  240  XJ.  S.  74.  The  opinion  is  facts  do  not  establish  this  as  a  mat- 
no  part  of  the  findings  and  cannot  ter  of  law.  D.  L.  &  W.  R.  R.  Co.  v. 
supplement  them.  Ibid.  A  reply  of  U.  S.,  249  U.  S.  385.  A  finding  of 
the  Court  of  Claims  to  a  request  of  facts  is  not  required  for  the  review 
the  executive  officer  charged  with  of  a  judgment  of  dismissal  for  want 
the  execution  of  its  judgment  for  a  of  jurisdiction  upon  the  ground  that 
further  opinion,  was  regarded  by  it  does  not  show  a  contract  between 
the  Supreme  Court  as  part  of  the  the  claimant  and  the  United  States, 
decision.  U.  S.  ex  rel.  Lowe  v.  Cartas  v.  U.  S.,  250  U.  S.  545.  See 
Fisher,  223  V.  S.  95,  56  L.  ed.  364.  infra,  §  690. 

The  evidence  should  not  be  certified,  3  William  Cramp  and  Sons  Ship 
except  under  special  statutes  giving  and  Engine  Building  Co.  v.  U.  S., 
the  Court  of  Claims  jurisdiction  in  239  U.  S.  221.  A  finding  that  de- 
equity.  U.  S.  V.  Anciens  Estab-  lay  in  the  approval  of  a  contract 
lissements,  224  U.  S.  309,  56  L.  ed.  was  reasonable  is  a  finding  of  fact. 
778.  For  cases  remanded  because  J.  E.  Hathaway  &  Co.  v.  U.  S.,  249 
the    findings    were    insufficient,    see  U.  S.  460. 

Ripley  v.  U.  S.,  222  U.  S.  144,  56  4  Appeals  from  Ct.  CI.  Rule  2,  ap- 

L.   ed.    131;    U.    S.   v.   Archer,   241  plicable  only  to   decisions  rendered 

U.  S.  119.     Where  the  findings  fail  before  1866. 
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or  the  Chief  Justice  thereof  in  vacation,  is  essential,  and  the  limi- 
tation of  time  for  granting  such  appeal  shall  cease  to  run  from 
the  time  an  application  is  made  for  the  allowance  of  appeal."* 
"Application  for  appeal  to  the  Supreme  Court  of  the  United 
States  from  any  judgment  or  decree  of  this  court  must  be  in 
writing,  and  signed  by  the  claimant  or  his  attorney  of  record,  if 
the  appeal  be  on  his  behalf;  or  if  taken  by  the  United  States, 
it  must  be  signed  by  the  Attorney  General  or  the  proper  Assist- 
ant Attorney  General."  "Such  application  if  made  when 
the  court  is  not  in  session,  must  be  filed  with  the  clerk,  and  the 
date  of  filing  the  same  must  be  indorsed  upon  it  and  noted  upon 
the  general  docket."  ^  Upon  an  appeal  from  the  Court  of  Claims 
only  questions  of  law  are  involved  "^  except  under  special  stat- 
utes.* 

"All  appeals  from  the  Court  of  Claims  shall  be  taken  within 
ninety  days  after  the  judgment  is  rendered. ' '  ^ 


5  Appeals  from  Ct.  CI.  Eule  3. 

6Ct.  CI.  Eule  96. 

7  Talbert  v.  U.  S.,  155  U.  S.  45, 
39  L.  ed.  64.  This  rule  cannot  be 
obviated  by  certifying  the  evidence 
to  the  Supreme  Court.  U.  S.  v. 
Anciens  Establissements,  224  U.  S. 
309,  56  L.  ed.  778. 

8U.  S.  V.  Old  Settlers,  148  U.  S. 
427,  463,  464,  37  L.  ed.  509,  522, 
523.  See  Harvey  v.  U.  S.,  105  U. 
S.  671,  691,  26  L.  ed.  1206,  1213. 
Where  Congress  directs  the  Court  of 
Claims  to  take  jurisdiction  in  equity 
of  a  controversy,  the  Supreme  Court 
on  appeal  may  review  the  facts  and 
the  evidence  must  be  certified  with 
the  transcript.  Where  both  parties 
appeal,  although  the  items  of  the  dis- 
allowance of  which  the  plaintiff  com- 
plains amount  to  less  than  three 
thousand  dollars,  still  he  may  avail 
himself  of  any  thing  in  the  ease 
which  properly  shows  that  the  judg- 
ment in  his  favor  was  not  for  too 


large  a  sum;  and  consequently  if  the 
appeal  of  the  United  States  is  sus- 
tained in  part,  the  items  which  were 
improperly  disallowed  may  be  set  off 
against  those  which  were  improperly 
allowed.  U.  S.  v.  Mosby,  133  U.  S, 
273,  281,  33  L.  ed.  625,  628. 

9Jud.  Code,  §243,  re-enacting  U. 
S.  E.  S.,  §708.  But  see  U.  S.  v. 
D'avis,  131  U.  S.  36,  39,  33  L.  ed. 
93,  94.  Where,  after  a  decree  of 
the  Court  of  Claims  in  favor  of  the 
petitioner,  an  act  of  Congress  was 
passed,  whereupon  the  court  made 
another  decree  granting  the  same 
relief;  it  was  held  that  an  appeal 
could  be  taken  within  ninety  days 
from  the  time  of  the  entry  of  the 
second  decree.  Cherokee  Nation  v. 
Whitmire,  223  U.  S.  108,  56  L.  ed. 
370.  When  a  motion  for  a  new 
trial  is  duly  made,  the  time  to  ap- 
peal does  not  begin  to  run  until  that 
has  been  decided.  Ibid.,  223  U.  S. 
lOS,  56  L.  ed.  370. 


CHAPTER  XXXVI. 


WRITS  OF  ERROR  AND  APPEALS. 


§  687.  Writs  of  error  and  appeals.  In  general.  A  writ  of 
error  is  the  appropriate  proceeding  for  the  review  of  the  judg- 
ment of  a  court  of  law.^    An  appeal  is  the  appropriate  proeeed- 


§  687.  1  Ward  v.  Gregory,  7  Pe- 
ters 633,  8  L.  ed.  810;  National 
Live  Stock  Bank  of  Chicago  v.  Na- 
tional Bank  of  Geneseo,  203  U.  S. 
296,  51  L.  ed.  192;  Behn,  Meyer  & 
Co.  V.  CampbeU  &  Go  Tauca,  205  U. 
S.  403,  51  L.  ed.  857 ;  Mulenberg  Co. 
V.  Dyer,  C.  C.  A.,  65  Fed.  634;  U.  S. 
ex  rel.  Sehauffler  v.  Fidelity  &  De- 
posit Co.  of  Maryland,  C.  C.  A.,  147 
Fed.  228;  Kibler  v.  Gulf  Land  & 
Lumber  Co.,  C.  C.  A.,  166  Fed.  861. 
It  has  been  held  that  the  following 
orders,  judgments  and  decrees,  can 
be  reviewed  only  by  writ  of  error 
and  not  by  appeal.  Every  judgment 
and  order  in  an  action  at  common 
law  in  a  District  Court,  although  a 
jury  is  waived.  Campbell  v.  Porter, 
162  V.  S.  478,  40  L.  ed.  1044; 
Porter  v.  P.  M.  Daviea  &  Co., 
C.  C.  A.,  223  Fed.  465.  A  judgment 
in  an  action  upon  a  promissory 
note.  Jones  v.  Lavallette,  5  Wall. 
579,  18  L.  ed.  550;  Teeg  v.  Suffert, 
C.  C.  A.,  167  Fed.  125.  See  Price 
V.  U.  S.,  C.  C.  A.,  169  Fed.  791.  In 
the  last  two  cases,  appeals  from  the 
United  States  Court  for  China  were 
dismissed.  An  action  in  the  United 
States  Court  of  China  upon  the  bond 
of  a  Consul  General  of  the  United 
States  for  misconduct  in  office.    Cun- 


ningham V.  Rodgers,  C.  C.  A.,  171 
Fed.  835.  A  judgment  of  a  Federal 
court  upon  a  legal  cause  of  action 
at  common  law  to  recover  a  sum 
of  money.  Courtney  v.  Pradt,  C.  C. 
A.,  160  Fed.  561.  A  judgment  in 
an  a«tion  for  the  allotment  of 
dower,  although  the  ancient  com- 
mon-law procedure  in  such  an  action 
has  been  abrogated  by  the  laws  of 
the  State.  Parish  v.  Ellis,  16  Pet. 
451,  10  L.  ed.  1028.  A  judgment 
on  a  scire  facias  to  enforce  a  for- 
feited recognizance.  Kerr  v.  U.  S., 
C.  C.  A.,  159  Fed.  428;  U.  S.  v. 
Northwestern  Development  Co.,  C. 
C.  A.,  203  Fed.  960.  A  judgment 
in  an  action  for  claim  and  delivery 
under  the  Code  of  North  Carolina 
(N.  C.  Eevisal  1905,  §§790-802); 
Smith  V.  Currie,  C.  C.  A.,  230  Fed. 
803.  A  judgment  upon  an  interven- 
tion by  third  opposition  under  sec- 
tions 395  to  400  of  the  Louisiana 
Code  of  Practice,  by  a  person  claim- 
ing that  property  seized  on  execu- 
tion is  exempt  from  seizure  and 
sale;  New  Orleans  v.  Louisiana 
Construction  Co.,  129  U.  S.  45,  32  L. 
ed.  607.  A  judgment  or  decree  of 
condemnation  and  forfeiture,  or  dis- 
missing a  libel  praying  seizure  and 
forfeiture,   under  the  Pure  Food  & 
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Drugs  Aet.  Four  Hundred  and  For- 
ty-three Cans  of  Frozen  Egg  Prod- 
uct V.  U.  S.,  226  U.  S.  172,  57  L. 
ed.  — ,  U.  S.  V.  Seven  Hundred  and 
Seventy-nine  Cases  of  Molasses,  C. 
C.  A.,  174  Fed.  325;  U.  S.  v.  Hud- 
son Mfg.  Co.,  C,  C.  A.,  200  Fed. 
956.  A  final  order  or  judgment  in 
a  proceeding  for  seizure  and  for- 
feiture of  land,  Armstrong's  Foun- 
dry V.  V.  S.,  6  Wall.  766,  18  L.  ed. 
882;  or  of  personal  property.  TJ.  S. 
V.  Emholt,  105  U.  S.  414,  26  L.  ed. 
1077.  A  judgment  in  a  criminal 
case;  Bucklin  v.  U.  S.,  159  U.  S. 
680,  40  L.  ed.  304;  Sena  v.  U.  S., 
C.  C.  A.,  147  Fed.  485.  An  order 
punishing  a  person  for  contempt  of 
an  order  in  a  ease  at  law  or  in 
equity;  Gould  v.  Sessions,  C.  C  A., 
67  Fed.  163.  But  see  Nassau  El.  E. 
Co.  V.  Sprague  El.  E.  &  M.  Co., 
C.  C.  A.,  95  Fed.  415;  supra,  §§  434 
436,  437,  Upon  an  appeal  from 
the  final  decree  there  may  be  a 
review  of  so  much  of  the  order  as 
imposes  a  fine  to  indemnify  a  party 
injured  by  the  contempt.  Worden 
V.  Searls,  121  U.  S.  14,  26,  30  L.  ed. 
853,  857.  A  judgment  after  a  trial 
by  jury  of  the  issues  raised  upon  a 
petition  of  intervention  founded  up- 
on a  legal  cause  of  action;  Eouse  v. 
Homsby,  C.  C.  A.,  67  Fed.  219,  222; 
Texas  &  Pae.  Ey.  Co.  v.  Bloom's 
Adm'r,  164  U.  S.  636,  643,  41  L. 
ed.  580,  583 ;  Thompson  v.  Northern 
Pac.  Ey.  Co.,  C.  C.  A.,  93  Fed.  384. 
A  final  order  upon  an  application 
for  a  mandamus;  Ward  v.  Gregory, 
7  Pet.  633,  8  L.  ed.  810;  Muhlen- 
berg County  V.  Dyer,  C.  C.  A.,  65 
Fed.  634;  Carter  County  v.  Schmal- 
stig,  C.  C.  A.,  127  Fed.  126.  An 
order  disbarring  an  attorney, 
Thatcher  v.  TJ.  S.,  C.  C.  A.,  212  Fed. 
801.     An  order  or  judgment  adjudi- 


cating a  party  a  bankrupt,  or  refus- 
ing such  an  adjudication,  which  is 
founded  upon  a  verdict  of  a  jury; 
Elliott  V.  Toeppner,  187  IT.  S.  327, 
47  L.  ed.  200;  Frederic  L.  Grant 
Shoe  Co.  V.  W.  M.  Laird  Co.,  203 
U.  S.  502,  51  L.  ed.  292;  Duncan  v. 
Landis,  C.  C.  A.,  106  Fed.  839.  But 
see  Lockman  v.  Lang,  C.  C.  A.,  128 
Fed.  279.  A  judgment  of  the  Court 
of  Appeals  of  the  District  of  Colum- 
bia, affirming  a  final  order  of  the 
Supreme  Court  of  that  District 
which  admitted  to  probate  and  rec- 
ord a  certain  vmting  as  a  last  will 
and  testament,  after  the  verdict  of 
a  jury;  Ormsby  v.  Webb,  134  U.  S. 
47,  33  L.  ed.  805,  or  after  a  trial 
without  a  jury,  Campbell  v.  Porter, 
162  U.  S.  478,  40  L.  ed.  1044,  or 
affirmed  an  order  in  a  proceeding  to 
condemn  land ;  Metropolitan  E.  E. 
Co.  V.  District,  195  U.  S.  322,  49 
L.  ed.  219.  The  judgment  of  the 
Supreme  Court  of  the  Territory  of 
Oklahoma,  affirming  a  judgment  of 
replevin,  although  the  case  was  tried 
without  a  jury.  Nat.  Live  Stock 
Bank  of  First  Nat.  Bank,  203  XJ.  S. 
296,  51  L.  ed.  192.  A  judgment  of 
the  Supreme  Court  of  the  Philippine 
Islands  affirming  a  judgment  of  the 
court  of  land  registration  granting, 
Gauzon  v.  Compania  General,  245 
IT.  S.  86;  or  dismissing  an  applica- 
tion for  registration  of  land.  Carino 
V.  Insular  Government  of  the  Phil- 
ippine Islands,  212  U.  S.  449,  53  L, 
ed.  594;  Tiglae  v.  Insular  Govern- 
ment of  the  Philippine  Islands,  215 
U.  S.  410,  54  L.  ed.  257.  No  appeal 
can  be  taken  from  the  final  order  or 
decree  of  a  State  court,  although 
the  proceeding  was  equitable  in  its 
nature.  Cf.  §§  666,  667,  669,  supra. 
Final  orders,  judgments,  and  decrees 
of    State    courts    can    be    reviewed 
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ing  for  the  review  of  the  decree  of  a  court  of  equity  ^  or  ad- 
miralty.^ A  writ  of  error  is  the  institution  of  a  new  suit  in  the 
court  of  review.*  An  appeal  is  a  new  trial  of  the  suit  in  the 
appellate  court.^    The  decisions  of  the  District , Courts  in  suits 


only  by  writ  of  error.  U.  S.  K.  S., 
§  709 ;  Verden  v.  Coleman,  22  How. 
192,  16  L.  ed.  336;  supra,  §500. 

2  Marin  v.  Lalley,  17  Wall.  14,  21 
L.  ed.  596;  Brewster  v.  Wakefield, 
22  How.  118,  16  L.  ed.  301.  Any 
order  in  a  suit  in  equity.  Harry 
Bros.  Co.  V.  Yaryan  Naval  Stores 
Co.,  C.  C.  A.,  219  Fed.  884  (dis- 
missing a  plea  of  intervention) ; 
Swift  Fertilizer  Works  v.  Okolona 
Cotton  Oil  Co.,  C.  C.  A.,  186  Fed. 
158.  It  has  been  held  that  the  fol- 
lowing orders,  judgments  and  de- 
crees, can  be  reviewed  only  by  appeal 
and  not  by  writ  of  error:  a  final 
order  or  decree  in  a  suit  or  proceed- 
ing, which  in  its  essential  nature  is 
the  foreclosure  of  a  mortgage;  Ma- 
rin V.  Lalley,  17  Wall.  14,  21  L.  ed. 
596 ;  Brewster  v.  Wakefield,  22  How. 
118,  16  L.  ed.  301;  Southern  Pine 
Co.  v.  Ward,  208  U.  S.  126,  136; 
Nashville  Ey.  &  Light  Co.  v.  Bunn, 
C.  C.  A.,  168  Fed.  862.  A  judg- 
ment for  damages  for  personal  in- 
juries, awarded  by  a  special  master 
to  an  intervener  in  a  foreclosure 
suit.  A  proceeding  to  enforce  a 
mechanic's  lien  by  a  sale  of  the 
property  subject  thereto,  and  a  per- 
sonal judgment  for  the  deficiency, 
under  a  statute  providing  that  the 
practice  shall  be  in  like  manner  and 
with  like  effect  as  in  actions  for 
the  foreclosure  of  mortgages,  Idaho 
&  O.  L.  I.  Co.  V.  Bradbury,  132 
U.  S.  509,  33  L.  ed.  433.  A  judg- 
ment of  the  Court  of  Appeals  of 
the  District  of  Columbia  affirming 
a  final  settlement  by  the  Orphans' 
Court  of  an  account  of  an  executrix. 


Kenaday  v.  Sinnott,  179  U.  S.  606, 
614,  45  L.  ed.  339,  344.  A  judg- 
ment or  decree  of  a  court  of  the 
United  States  in  the  exercise  of 
matters  which  are  usually  within 
the  jurisdiction  of  probate  courts. 
Laurel  Oil  &  Gas  Co.  v.  Galbreath 
OU  &  Gas  Co.,  C.  C.  A.,  165  Fed. 
162.  An  order  denying  a  petition, 
to  set  aside  a  sale  by  a  receiver  of 
a  national  bank.  Files  v.  Brown,  C. 
C.  A.,  124  Fed.  133.  A  judgment  by 
a  District  Court  upon  an  appeal 
from  a  commissioner's  order  of  de- 
portation, U.  S.  V.  Hung  Chang,  C. 
C.  A.,  134  Fed.  19;  Lee  Lung  On  v. 
U.  S.,  C.  C.  A.,  159  Fed.  125.  A 
judgment  or  decree  in  a  suit  by  a 
judgment  creditor  to  collect  the 
amount  of  his  claim  from  a  com- 
pany which  has  insured  the  judg- 
ment debtor  from  liability  because 
of  the  same.  Thomson  v.  Travelers ' 
Ins.  Co.,  C.  C.  A.,  161  Fed.  867. 
An  order  in  a  habeas  corpus  proceed- 
ing in  a  District  Court  of  the  United 
States,  Ee  Morrissey,  137  U.  S.  157, 
158,  34  L.  ed.  644,  645;  Be  Neagle, 
135  U.  S.  1,  42,  34  L.  ed.  55,  63; 
Eiee  v.  Ames,  180  U.  S.  371,  45  L. 
ed.  577;  or  in  the  Supreme  Court  of 
the  Philippine  Islands,  Fisher  on  Be- 
half of  Barcelon  v.  Baker,  203  U.  S. 
174,  51  L.  ed.  142. 
S  Supra,  §  592. 

4  Simpson  v.  First  Nat.  Bank,  C. 
C.  A.,  129  Fed.  257,  259;  Gould  v. 
U.  S.,  C.  C.  A.,  205  Fed.  883. 

5  Irvine  v.  The  Hesper,  122  U.  S. 
256,  30  L.  ed.  1175;  Sun  Co.  v.  Vin- 
ton Petroleum  Co.,  C.  C.  A.,  248 
Fed.  623,  supra  §  592. 
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upon  claims  against  the  United  States  are  reviewed  by  appeal 
or  writ  of  error  according  to  the  nature  of  each  case.^ 

By  the  Act  of  September  6,  1916,  "No  court  having  power 
to  review  a  judgment  or  decree  rendered  or  passed  by  another 
shall  dismiss  a  writ  of  error  solely  because  an  appeal  should 
have  been  taken,  or  dismiss  an  appeal  solely  because  a  writ  of 
error  should  have  been  sued  out,  but  when  such  mistake  or 
error  occurs  it  shall  disregard  the  same  and  take  the  action 
which  would  be  appropriate  if  the  proper  appellate  procedure 
liad  been  followed."' 

When  the  record  is  brought  before  it  by  a  writ  of  error,  the 
court  looks  into  it  to  see  if  any  error  of  law  was  committed  by 
the  inferior  court.  There  can  be  no  reversal  by  the  Supreme 
Court  ^  or  a  Circuit  Court  of  Appeals  upon  a  writ  of  error  for 
any  error  of  fact.^    Where  the  evidence  is  contained  in  a  bill  of 


6  Chase  v.  U.  S.,  155  U.  S.  489, 
30  L.  ed.  234,  supra  §  97. 

7Ch.  448,  §  4,  39  St.  at  L.  727. 
Comp.  St.,  §  1649a.  See  Judicial  Code, 
§  274b  added  by  Act  of  March  3, 
1915,  ch.  90,  38  St.  at  L.  956;  Maine 
Northwestern  Development  Co.  v. 
Northwestern  Commercial  Co.,  C.  C. 
A.,  240  Fed.  583 ;  Union  Pac.  E.  Co. 
V.  Syos,  C.  C.  A.,  246  Fed.  561; 
Toyo  Kisen  Kaisha  v.  Hartman,  C.  C. 
A.,  253  Fed.  422,  infra,  §  705.  "This 
section  does  not  abolish  the  distinc- 
tion between  writs  of  error  and  ap- 
peals, but  only  requires  that  the 
party  seeking  review  shall  have  it 
in  the  appropriate  way,  notwith- 
standing a  mistake  in  choosing  the 
mode  of  review. ' '  Gauzon  v.  Com- 
pania  General,  245  U.  S.  86,  89.  It 
has  been  held  by  a  divided  court 
that  it  does  not  authorize  the  court 
of  review  upon  an  appeal  not  ac- 
companied by  a  bill  of  exceptions  to 
consider  exceptions  contained  in  a 
transcript  of  the  evidence  certified 
by  the  court  below.  See  Bues^el  v. 
U.  S.,  C.  C.  A.,  2nd  Ct.,  258  Fed. 


811.  But  see  the  dissenting  opinion 
of  Ward,  J.,  Cf.  Ana  Maria  Sugar 
Co.  V.  Quinones,  C.  C.  A.,  251  Fed. 
499. 

8  U.  S.  E.  S.,  §  1011 ;  Wiscart  v. 
Danchy,  3  Dall.  321,  327,  1  L.  ed. 
619;  TJ.  S.  V.  Goodwin,  7  Cranch, 
108,  110,  3  L.  ed.  284,  285;  Cohens 
V.  Virginia,  6  Wheat.  264,  5  L.  ed. 
257;  Generes  v.  Campbell,  11  Wall. 
193,  20  L.  ed.  110;  United  States 
V.  Dawson,  110  U.  S.  569,  25  L.  ed. 
791 ;  England  v.  Gebhardt,  112  U.  S. 
502,  28  L.  ed.  811;  Martinton  v. 
Fairbanks,  112  U.  S.  670,  28  L.  ed. 
862;  Dower  v.  Eichards,  151  U.  S. 
658,  38  L.  ed.  305  (where  the  cases 
are  reviewed  by  Mr.  Justice  Gray)  ; 
Elliott  V.  Toeppner,  187  U.  S.  327; 
Behn,  Meyer  &  Co.  v.  Campbell  & 
Go  Tauco,  205  U.  S.  403,  51  L.  ed. 
857;  Cedar  Eapids  Gas  Co.  v.  Cedar 
Eapids,  223  U.  S.  655,  668,  56  L. 
ed.  604;  Gsell  v.  Insular  Customs 
Collector,  239  U.  S.  93. 

9  Paul  V.  Delaware,  L.  &  W.  E. 
Co.,  130  Fed.  951 ;  Lillie  v.  Dennert, 
C.  C.  A.,  232  Fed.  104. 
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exceptions,  the  court  may  determine  whether  there  was  any 
evidence  at  all  to  support  the  facts  essential  to  the  judpmoiit.i" 
Upon  an  appeal  the  appellate  court  regularly  reviews  the  case 
upon  the  evidence  taken  in  the  inferior  court,  and  certified 
to  it." 

To  these  rules  of  the  English  practice  the  Federal  statutes 
have  made  certain  exceptions.  Upon  a  writ  of  error  there  can 
be  no  reversal  for  error  in  ruling  any  plea  in  abatement,  such 
as  the  plea  of  the  pendency  of  another  suit,  other  than  a  plea 
to  the  jurisdiction  of  the  court. ^^  j^  decision  upon  a  motion 
to  dismiss  because  by  the  death  of  a  party  the  action  has  abated, 
affects  the  jurisdiction  and  can  be  reviewed  upon  a  writ  of 
error.^'  Upon  an  appeal  from  the  Court  of  Claims,  the  evidence 
is  not  included  in  the  findings ;  and  the  Supreme  Court  does  not 
review  the  decision  upon  questions  of  fact.^* 

10  Ling    Su    Fan    v.    U.    S.,    218       not  v.   Peiin.  R.   Co.,   16   How.   104, 


U.  S.  302,  54  L.  ed.  1049,  30  L.  E.  A. 
(N.  S.)  1176;  Ware  v.  Wunder 
Brewing  Co.  of  San  Francisco,  C.  C. 
A.,  160  Fed.  79;  Lew  Moy  v.  U.  S., 
C.  C.  A.,  164  Fed.  322;  Chin  Man 
Can  V.  United  States,  C.  C.  A.,  170 
Fed.  187.  Where  it  appears  from 
the  face  of  the  patents  that  extrinsic 
evidence  is  not  needed  to  explain 
the  terms  of  art  therein,  or  to  apply 
the  descriptions  to  the  subject  mat- 
ter, and  the  court  is  able  from  mere 
comparison  to  comprehend  what  are 
the  inventions  described  in  each 
patent,  and  from  such  comparison 
whether  one  device  infringes  upon 
the  other,  the  question  of  infringe- 
ment or  no  infringement  is  one  of 
law  and  susceptible  of  determina- 
tion on  a  writ  of  error.  Singer 
Manufacturing  Co.  v.  Cramer,  192 
U.  S.  265,  48  L.  ed.  437;  Chicago  & 
A.  Ey.  Co.  V.  Pressed  Steel  Car  Co., 
C.  C.  A.,  263  Fed.  883. 

11  Be  Neagle,  135  U.  S.  1,  42,  34 
L.  ed.  55,  63. 

12  U.  S.  E.  S.,  §  1011,  as  amended 
18  St.  at  L.,  ch.  80,  p.  318;  Piquig- 


14  L.  ed.  863;  Stephens  v.  Monon- 
gahela  Bank,  111  U.  S.  197,  28  L. 
ed.  399.  See  Cunningham  v.  Eod- 
gers,  C.  C.  A.',  171  Fed.  835. 

13  Henderson  v.  Henshall,  54  Fed. 
320,  330;  Martin's  Adm 'r  v.  B.  & 
O.  E.  Co.,  151  U.  S.  673,  703,  38 
L.  ed.  311,  322.  "The  proceeding 
is  an  action  which  is  commenced  by 
a  writ,  and  the  cause  of  the  action 
is  the  damage  sustained  by  the 
parties  from  the  error  in  the  pre- 
vious judgment,  and  this  damage 
equally  attaches  on  the  survivor  in 
this  as  in  any  other  action."  Lord 
Ellenborough  in  Clark  v.  Eippon,  1 
B.  &  Aid.  586,  quoted  in  Moses  v. 
Wooster,  115  U.  S.  285,  29  L.  ed. 
391,  and  Martin's  Adm 'r  v.  B.  &  O. 
E.  Co.,  151  U.  S.  673,  703,  38  L.  ed. 
311,  322. 

14  S.  C.  Eules  on  Appeals  from 
Ct.  CI. ;  supra,  §§  457,  686,  690,  infra, 
§  690 ;  Talbert  v.  U.  S.,  155  U.  S.  45, 
39  L.  ed.  64.  This  rule  does  not  apply 
1 0  suits  in  equity  brought  in  the  Court 
of  Claims  under  special  statutes.  U. 
S.    v.   Old   Settlers,    148   IT.    S.   427, 
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37  L.  ed.  509;  Harvey  v.  U.  S.,  105 
U.  S.  671,  691,  26  L.  ed.  1206,  1213; 
La  Abra  S.  Min.  Co.  v.  U.  S.,  175  U. 
S.  423,  44  L.  ed.  223.  Formerly  a 
writ  of  error  could  not  issue  from 
the  Supreme  Court  of  the  United 
States  to  a  judgment  of  a  Territo- 
rial Court  in  a  case  not  tried  by  a 
jury,  and  the  review  by  the  Supreme 
Court  of  the  United  States  of  a 
judgment  of  a  Territorial  Court  in 
this  continent  in  a  case  not  tried  by 
a  jury  could  only  be  by  an  appeal. 
18  St.  at  L.  27;  StringfeUow  v. 
Cain,  99  U.  S.  610,  25  L.  ed.  421; 
Cannon  v.  Pratt,  99  U.  S.  619,  25 
L.  ed.  446;  Gray  v.  Howe,  108  U. 
S.  12,  27  L.  ed.  634;  Thompson  v. 
Ferry,  180  U.  S.  484,  45  L.  ed.  633; 
Armijo  v.  Armijo,  181  U.  S,  558,  45 
L.  ed.  1000.  The  rule  was  other- 
wise as  to  the  review  of  judgments 
of  the  Supreme  Court  of  the  former 
Territory  of  Oklahoma.  Comstock 
v.  Eagleton,  196  U,  S.  99,  49  L.  ed. 
402;  Oklahoma  City  v.  MeMaster, 
196  U.  S.  529,  49  L.  ed.  587;  Na- 
tional Live  Stock  Bank  of  Chicago 
V.  National  Bank  of  Geneseo,  203 
U.  S.  296,  51  L.  ed.  192.  In  such 
a  case,  instead  of  the  evidence  at 
large,  a  statement  of  the  facts  of 
the  case  in  the  nature  of  a  special 
verdict,  with  the  rulings  of  the  court 
on  the  admission  or  rejection  of  evi- 
dence when  excepted  to,  was  required 
to  be  made  and  certified  by  the 
court  below.  The  Supreme  Court  of 
the  United  States  could  then  only 
consider  the  exceptions  to  the  rul- 
ings on  evidence  and  also  whether 
the  decree  could  be  sustained  upon 
the  findings,  without  reference  to  the 
weight  of  evidence  or  its  sufficiency 
to  support  the  findings.  Ibid.;  Stur 
V.  Beck,  133  U.  S.  541,  33  L.  ed. 
761;   San  Pedro  &  C.  D.  A.  Co.   v. 


U.  S.,  146  U.  S.  120,  36  L.  ed.  912; 
Young  V.  Amy,  171  U.  S.  179,  43  L. 
ed.  127;  Harrison  v.  Perea,  168  U. 
S.  311,  42  L.  ed.  478;  Mammoth 
Min.  Co.  V.  Salt  Lake  F.  &  M.  Co., 
151  U.  S.  447,  38  L.  ed:  229;  Black 
V.  Jackson,  177  U.  S.  349,  44  L.  ed. 
801;  Caffrey  V.  Oklahoma  Territory, 
177  U.  S.  346,  44  L.  ed.  799;  Eogers 
V.  U.  S.,  141  U.  S.  548,  35  L. 
ed.  853;  Herrick  v.  Boquillas  L.  & 
C.  Co.,  200  U.  S.  96,  50  L.  ed. 
388;  Eagle  Mining  Co.  v.  Hamil- 
ton, 218  U.  S.  513,  54  L.  ed. 
113;  except  in  an  extraordinary 
case.  Halsell  v.  Eenfrow,  202  U.  S. 
287,  292,  50  L.  ed.  1032;  Nielsen 
V.  Steinfeld,  224  U.  S.  534,  56  L. 
ed.  872.  This  rule  did  not  apply  to 
appeals  from  the  Supreme  Court  of 
the  Philippines,  Dela  Eama  v.  Dela 
Kama,  201  U.  S.  303,  50  L.  ed. 
765;  Philippine  Sugar  &c.  Co.  v. 
Phil.  Islands,  247  U.  S.  385.  A 
judgment  or  decree  of  divorce,  De 
La  Eama  v.  De  La  Eama,  241  U.  S. 
154;  or  an  order  upon  an  applica- 
tion for  the  writ  of  habeas  corpus, 
Fisher  on  Behalf  of  Barcelon  v. 
Baker,  203  U.  S.  174,  5  L.  ed.  142; 
Gsell  V.  Insular  Customs  Collector, 
239  U.  S.  93 ;  made  by  the  Supreme 
Court  of  the  Philippines  is  review- 
able by  appeal.  Appeals  from 
Porto  Eico  were  formerly  subject 
to  the  rules  similar  to  those  regu- 
lating appeals  from  the  conti 
nental  Territories,  31  Stat.  853 
Comp.  St.,  §§1215,  3791;  Garzot  v 
De  Eubio,  209  U.  S.  283,  52  L.  ed 
794;  Eosaly  v.  Graham,  227  U.  S 
584,  57  L.  ed.  — ;  Porto  Eico  v.  Em 
manuel,  235  U.  S.  251 ;  but  they  are 
now  reviewed  in  the  same  manner  as 
appeals  from  the  District  Courts  of 
the  United  States  in  cases  which  are 
appealable.   Jud.  Code,  §  244,  36  St. 
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case  in  which  tlie  jurisdiction  of  the  court  is  in  issue,i  in  which 


at  L.  1157,  Elizaburn  v.  Chaves,  239 
U.  S.  283,  36  Sup.  Ct.  47,  60  L.  ed. 
290;  Ana  Maria  Sugar  Co.  v.  Quin- 
ones,  C.  C.  A.,  251  Fed.  499,  503. 
A  judgment  restraining  the  opera- 
tion of  a  railroad  and  directing  its 
removal  is  reviewable  by  appeal; 
Plazuela  Sugar  Co.  v.  Pastoriza,  C. 
C.  A.,  245  Fed.  115.  It  has  been 
held  that  judgments  of  the  local 
courts  of  the  Virgin  Islands  are  re- 
viewable only  by  appeal,  Clen  v.  Jor- 
gensen,  C.  C.  A.,  265  Fed.  120. 
Judgments  and  decrees  of  the  Court 
of  the  Canal  Zone  are  reviewable 
by  appeal  or  writ  of  error  in  the 
same  manner  as  those  of  the  District 
Courts  of  the  United  States;  Pan- 
ama E.  Co.  V.  Beckford,  C.  C.  A.,  231 
Fed.   436. 

§688.  11  Jud.  Code,  §238,  36 
St.  at  L.  1087,  re-enacting  in  sub- 
stance 26  St.  at  L.  827.  The  words 
* '  in  issue ' '  are  not  confined  to  a 
formal  issue  raised  by  the  findings, 
but  include  every  case  in  which  a 
question  of  jurisdiction  is  distinctly 
raised  in  any  form.  Sliepard  v.  Ad- 
ams, 168  U.  S.  618,  42  L.  ed.  602; 
Powers  V.  Chesapeake  &  O.  Ey.  Co., 
169  U.  S.  92,  42  L.  ed.  673;  Board 
of  Trade  v.  Hammond  El.  Co.,  198 
r.  S.  424,  49  L.  ed.  1111;  Kendall 
V.  Am.  Automatic  Loom  Co.,  198 
TJ.  S.  477,  49  L.  ed.  1133.  They  in- 
clude a  case  where  the  court  errone- 
ously held  that  a  question  was  juris- 
dictional.     U.    S.    V.    N.    Y.    Steam 


Fitting  Co.,  235  U.  S.  327,  336.  The 
jurisdiction  intended  by  the  statute 
is  the  jurisdiction  of  the  court  be- 
low in  the  suit  wherein  the  decree 
appealed  from  is  entered,  not  its 
jurisdiction  to  enter  a  former  decree 
which  the  suit,  Carey  v.  Houston  & 
T.  C.  Ey.  Co.,  150  IJ.  S.  170,  37 
L.  ed.  1041;  or  application,  Stevir- 
mac  Oil  &  Gas  Co.  v.  Dittmar,  245 
TJ.  S.  210;  brought  up  for  review 
sought  to  set  aside.  The  question 
of  jurisdiction  must  be  one  involving 
the  District  Court  as  a  Federal 
court.  Louisville  Trust  Co.  v.  Knott, 
191  U.  S.  225,  233,  48  L.  ed.  159, 
161;  Bache  v.  Hunt,  193  U.  S.  523, 
48  L.  ed.  774.  It  must  be  one  of 
initial  jurisdiction.  U.  S.  v.  Swan, 
C.  C.  A.,  65  Fed.  647,  649,  per  Taft, 
J.  It  has  been  said  that  it  must  be 
either  a  ease  where  the  jurisdiction 
of  the  Federal  court  as  a  Federal 
court  is  put  in  issue,  or,  where  an 
issue  is  raised,  whether  jurisdiction 
over  the  defendant  was  ever  ob- 
tained by  proper  process.  Alton 
Water  Co.  v.  Brown,  C.  C.  A.,  166 
Fed.  840,  842.  The  following  ques- 
tions have  been  held  to  be  jurisdic- 
tional and  reviewable  immediately 
by  the  Supreme  Court:  Whether 
there  exists  the  necessary  citizen- 
ship, Mexican  Central  Ey.  Co.  v. 
Eckman,  187  IT.  S.  429,  47  L.  ed. 
245;  Patch  v.  Wabash  E.  Co.,  207 
U.  S.  277,  52  L.  ed.  204;  or  a  Fed- 
eral question,  Blackburn  v.  Portland 
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Gold  Min.  Co.,  175  U.  S.  571,  44 
L.  ed.  276;  Giles  v.  Harris,  189  TJ. 
S.  475,  47  L.  ed.  909;  W.  S.  Tyler 
Co.  V.  Ludlow-Saylor  Wire  Co.,  C. 
C.  A.,  212  Fed.  156.  The  right  to 
sue  to  restrain  the  infringement  of 
a  trade-mark  or  unlawful  competi- 
tion in  a  case  originally  brought 
in  the  Federal  court.  Ibid.;  or  re- 
moved there  from  a  State  court, 
Patch  V.  Wabash  E.  Co.,  207  U.  S. 
277,  52  L.  ed.  204.  Whether  suit 
can  be  brought  in  a  District  Court 
of  the  United  States  in  a  particular 
district,  although  the  general  Fed- 
eral jurisdiction  is  not  disputed. 
Davidson  Bros.  Marble  Co.  v.  TJ.  S., 
213  U.  S.  10,  53  L.  ed.  675;  TJ.  S. 
v.  Congress  Const 'n.  Co.,  222  U.  S. 
199,  56  L.  ed.  163;  Am.  Electric 
Welding  Co.  v.  Lalance  &  Grosjean 
Mfg.  Co.,  C.  C.  A.,  249  Fed.  968; 
provided  that  the  cause  of  action 
arises  under  the  Constitution  or  laws 
of  the  United  States;  Male  v.  Atchi- 
son, T.  &  S.  F.  Ey.  Co.,  240  U.  S. 
97,  101.  When  the  Federal  jurisdic- 
tion depends  solely  upon  a  difference 
of  citizenship  and  the  objection  is 
founded  upon  the  residence  of  a 
party,  the  right  to  an  immediate 
review  by  the  Supreme  Court  is 
doubtful.  Ibid.  But  see  Louisville 
&  N.  E.  E.  Co.  V.  W.  U.  Tel.  Co., 
234  U.  S  369.  Whether  the  value 
of  the  matter  in  dispute  was  suf- 
ficient to  give  the  court  of  first 
instance  jurisdiction  even  when  that 
depends  upon  a  question  of  fact, 
Wetmore  v.  Eymer,  169  U.  S.  115, 
42  L.  ed.  682;  Eogers  v.  Hennepin 
County,  C.  C.  A.,  220  Fed.  453. 
Whether  a  suit  was  brought  by  a 
stockholder  by  collusion  between 
him  and  his  corporation,  for  the 
fraudulent  purpose  of  invoking  the 
jurisdiction    of    the    Federal    court 


concerning  a  controversy,  which 
really  exists  between  that  corpora- 
tion and  another  defendant ;  Chicago 
V.  Mills,  204  U.  S.  321,  51  L.  ed.  504. 
Whether  a  Federal  court,  Sheppard 
V.  Adams,  168  U.  S.  618,  42  L.  ed. 
602;  U.  S.  V.  N.  Y.  Steam  Fitting 
Co.,  235  U.  S.  327;  G.  &  C.  Mer- 
riam    Co.    v.    Saalfield  and   Ogilvie, 

241  U.  S.  22;   Stewart  v.  Eamsay, 

242  U.  S.  128;  or  a  State  court, 
from  which  the  case  was  removed, 
Eemington  v.  Central  Pac.  E.  Co., 
198  U.  S.  95,  49  L.  ed.  959;  St. 
Louis  Cotton  Compress  Co.  v.  Amer- 
ican Cotton  Co.,  C.  C.  A.,  125  Fed. 
196;  acquired  jurisdiction  over  the 
defendant  by  valid  service;  see 
Davis  V.  C.  C.  &  St.  L.  Ey.  Co., 
217  U.  S.  157,  54  L.  ed.  708;  Am. 
Security  Co.  v.  Dist.  of  Columbia, 
224  U.  S.  491,  56  L.  ed.  856 ;  Hays 
v.  Eichardson,  C.  C.  A.,  121  Fed. 
536;  or  by  an  attachment,  which 
was  not  irregular,  Davis  v.  Cleve- 
land, C.  C.  &  St.  L.  Ey.  Co.,  C.  C. 
A.,  156  Fed.  775,  nor  fraudulent, 
Hays  V.  Eichardson,  C.  C.  A.,  121 
Fed.  536;  or  by  a  general  appear- 
ance, Davis  V.  Cleveland,  C.  C.  &  St. 
L.  Ey  Co.,  C.  C.  A.,  156  Fed.  775; 
Olds  V.  Herman  H.  Hettler  Lumber 
Co.,  C.  C.  A.,  195  Fed.  9  (whether 
giving  a  forthcoming  bond  was  a 
general  appearance).  Whether  a 
petition  for  removal  was  filed  in 
proper  time.  Powers  v.  Chesapeake 
&  O.  Ey.  Co.,  169  U.  S.  92,  42  L.  ed. 
673.  Whether  the  court  of  first 
instance,  after  a  removal,  has  power 
to  set  aside  an  order  of  the  State 
court,  previously  made;  Eemington 
V.  Central  Pac.  E.  Co.,  198  U.  S. 
95,  49  L.  ed.  959,  Whether  a  court 
of  admiralty  has  jurisdiction  of  a 
libel  to  compel  contribution  between 
two  joint   wrongdoers;    The  Ira  M. 
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Hedges,  218  U.  S.  264,  54  L.  ed. 
1039;  or  of  a  suit  for  salvage  of  a 
boat  in  a  drydock,  The  Steamship 
Jefferson,  215  U.  S.  130,  54  L.  ed. 
125;  or,  of  a  proceeding  in  admi- 
ralty for  a  limitation  of  the  liability 
of  a  ship-owner,  after  final  dispo- 
sition of  all  points  affecting  the 
right  of  the  petitioners  to  a  limita- 
tion of  their  liability  to  enter  a 
decree  in  persoruim  against  them 
for  damages  caused  to  some  of  the 
interveners,  The  Annie  Faxon,  C. 
C.  A.,  87  Fed,  961;  or  it  has  been 
held  the  right  to  grant  costs  upon 
the  dismissal  of  a  libel  for  want  of 
jurisdiction  over  the  subject  matter; 
The  Ada,  C.  C.  A.,  255  Fed.  50,  51. 
Whether  a  Federal  court  has  'juris- 
diction of  a  suit  against  an  inter- 
state carrier  before  action  by  the 
Interstate  Commerce  Commission 
upon  the  subject.  Mitchell  Coal  & 
Coke  Co.  V.  Pennsylvania  R.  Co.,  C. 
C.  A.,  192  Fed.  475.  But  see  Mor- 
risdale  Coal  Co.  v.  Pennsylvania  R. 
Co.,  C.  C.  A.,  183  Fed.  929.  The 
following  questions  are  not  jurisdic- 
tional nor  reviewable  immediately 
by  the  Supreme  Court.  Whether  a 
cause  of  action  is  barred  by  lapse 
of  time,  either  because  of  a  statu- 
tory limitation,  or  by  a  limitation 
contained  in  an  order  requiring 
claims  to  be  presented  within  a 
specified  period,  Texas  &  Pac.  Ry. 
Co.  V.  Saunders,  151  U.  S.  105,  38 
L.  ed.  90;  or  by  laches,  LaidlaAv  v. 
Oregon  &  Nav.  Co.,  C.  C.  A.,  81 
Fed.  876;  in  equity  or  admiralty 
irrespective  of  any  statutory  limita- 
tion. Whether  a  bill  states  a  case 
of  equitable  cognizance.  Smith  v. 
McKay,  161  U.  S.  355,  40  L.  ed. 
731;  Bien  v.  Robinson,  208  U.  S. 
423,  426,  52  L.  ed.  556,  557 ;  Geneva 
Furniture  Co.  v.  Karpen,  238  U.  S. 


254;  Chapman  v.  Atlantic  Trust  Co., 
C.  C.  A.,  119  Fed.  257;  World's  Co- 
lumbian Exposition  v.  U.  S.,  C.  C. 
A.,  56  Fed.  654;  Smith  v.  McKay, 
161  U.  S.  355;  U.  S.  v.  Swan,  C.  C. 
A.,  65  Fed.  647 ;  Ferguson  v.  Omaha 
&  S.  W.  R.  Co.,  C.  C.  A.,  227  Fed. 
513,  or  any  cause  of  action  at  law 
or  in  equity,  Be  Garrosi,  C.  C.  A., 
229  Fed.  363.  Whether  an  indict- 
ment charges  a  crime  against  the 
United  States,  Lamar  v.  U.  S.,  240 
U.  S.  60.  Whether  the  facts  show 
a  case  of  admiralty  jurisdiction, 
Hazelwood  Dock  Co.  v.  Palmer,  C. 
C.  A.,  228  Fed.  325;  or  a  right  to 
recover  under  a  Federal  statute  such 
as  the  Employers '  Liability  Act, 
Farrugia  v.  Philadelphia  &  Reading 
Railway  Company,  233  U.  S.  352, 
when  the  initial  pleading  contains 
sufficient  averments  to  support  the 
jurisdiction  in  these  respects. 
Whether  a  suit  or  proceeding  was 
properly  dismissed  for  reasons  of 
comity  or  because  it  affected  land 
not  within  the  territorial  jurisdiction 
of  the  District  Court,  Davis  v.  An- 
derson-Tully  Co.,  C.  C.  A.,  252  Fed. 
681.  Whether  the  right  to  deny  al- 
legations of  the  jurisdictional  facts 
has  been  waived.  Drake  v.  Tennes- 
see, A.  &  T.  R.  Co.,  C.  C.  A.,  268 
Fed.  248.  Whether  a  District  Court 
has  jurisdiction  to  enforce  the  de- 
cree of  another  sovereignty  when 
the  requisite  diversity  of  citizenship 
exists.  Fore  River  Shipbuilding  Co. 
v,  Hagg,  219  U.  S.  175.  Whether 
there  is  res  adjudicata,  Van  Wag- 
enen  v.  Sewall,  160  U.  S.  369,  40 
L.  ed.  460;  Blythe  v.  Hinckley,  173 
U.  S.  501,  43  L.  ed.  783;  or  a  subse- 
quent decision  between  the  same  par- 
ties making  the  controversy  moot, 
Male  V.  Atchison,  T.  &  S.  F.  Ry. 
Co.,  240  U.  S.  97.    Whether  a  stock- 
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holder's  bill  complies  with  the 
Equity  Eules.  Illinois  Cent.  R.  R. 
Co.  V.  Adams,  180  U.  S.  28,  34,  45  L. 
ed.  410,  412;  Venner  v.  Great  Nor- 
thern Ry.  Co.,  209  U.  S.  24,  52  L. 
ed.  666.  Perhaps  whether,  although 
nominally  against  an  individual,  a 
suit  is  in  reality  against  a  State, 
Illinois  Central  R.  Co.  v.  Adams, 
180  U.  S.  28,  38,  45  L.  ed.  410. 
Whether  an  indispensable  party  has 
been  omitted.  Bogart  v.  So.  Pae. 
Ry.  Co.,  228  U.  S.  137,  57  L.  ed. 
- — .  Whether  a  declaration  in  an 
action  against  carriers  for  repara- 
tion is  sufficient  without  an  aver- 
ment of  previous  action  by  the  Inter- 
state Commerce  Commission.  R.  J. 
Darnell  v.  Illinois  Cent.  R.  E.  Co., 
225  U.  S.  243,  56  L.  ed.  1072 ;  A.  J. 
Phillips  Co.  v.  Grand  Trunk  Wes- 
tern Ry.  Co.,  C.  C.  A.,  195  Fed.  12. 
Whether  a  foreign  executor  was 
subject  to  suit  in  a  State  court  from 
which  the  suit  has  been  removed; 
Courtney  v.  Pradt,  196  U.  S.  89, 
49  L.  ed.  398.  Whether  the  State 
court  had  jurisdiction  of  a  contro- 
versy which  has  been  properly  re- 
moved, provided  the  defendant  was 
duly  served.  Kansas  City  North- 
western R.  R.  Co.  V.  Zimmerman, 
210  U.  S.  336,  52  L.  ed.  1084.  In 
hah  ens  corpus  proceedings,  whether 
the  court  whose  commitment  it  is 
sought  to  review  had  jurisdiction. 
Childers  v.  McClaughry,  216  U.  S. 
139.  Whether  a  party  to  a  suit  has 
been  properly  served  with  notice  of 
an  application  at  the  foot  of  a  de- 
cree. Bache  v.  Hunt,  193  TJ.  S. 
523,  48  L.  ed.  774.  Whether  a 
court  of  equity,  in  proceedings  not 
founded  upon  a  Federal  statute,  has 
power  to  proceed  by  a  summary  ap- 
plication, instead  of  by  a  plenary 
suit;   Schweer  v.  Brown,  195  U.  S. 


171,  49  L.  ed.  144;  Bien  v.  Robin- 
son, 208  U.  S.  423,  427,  52  L.  ed. 
556.  Whether  a  court  of  equity 
has  ancillary  jurisdiction  of  an  ap- 
plication in  relation  to  matters  in 
a  suit  that  has  been  pending  before 
it,  Alton  Water  Co.  v.  Brown,  C.  C. 
A.,  166  Fed.  840.  Whether  a  Fed- 
eral court,  sitting  in  equity,  can  is- 
sue a  writ  to  enforce  a  decree,  with- 
out a  new  proceeding  upon  its 
common  law  side.  U.  S.  v.  Swan, 
C.  C.  A.,  65  Fed.  647.  Whether 
an  appearance  by  a  defendant  cor- 
poration was  lawfully  made,  when 
the  right  of  an  intervener  to  raise 
the  objection  was  denied  by  the 
court  below.  Keatley  v.  Furey,  226 
U.  S.  399,  57  L.  ed.  — .  Whether 
the  pendency  of  a  previous  suit  in 
a  State  Court  deprives  a  Federal 
court  of  power  to  interfere  with 
the  property  or  subject  matter, 
Louisville  Trust  Co.  v.  Knott,  191 
r.  S.  225,  48  L.  ed.  159;  Bache  v. 
Hunt,  193  U.  S.  523,  48  L.  ed.  774; 
Railroad  Commission  v.  Louisville 
&  Nashville  R.  E.  Co.,  225  U.  S.  272, 
56  L.  ed.  1087.  Attleborough  Nat. 
Bank  v.  N.  W.  Mfg.  Co.,  28  Fed. 
113;  Central  Dist.  Printing  &  Tele- 
graph Co.  V.  Farmers'  &  Producers' 
Nat.  Bank,  C.  C.  A.,  255  Fed.  59. 
See  Blythe  v.  Hinckley,  173  U.  S. 
501,  43  L.  ed.  783;  Huntington  v. 
Laidley,  176  U.  S.  668,  44  L.  ed. 
630;  supra,  §52;  infra,  §693; 
Shields  v.  Coleman,  157  U.  S.  168, 
39  L.  ed.  660,  has  been  overruled. 
Whether  the  decree  or  judgment  of 
a  State  court  could  be  reviewed  col- 
laterally because  of  its  erroneous 
decision  of  certain  constitutional 
questions.  Blythe  v.  Hinckley,  173 
U.  S.  501,  43  L.  ed.  783.  Whether 
goods  the  subject  of  an  action  in 
rem   were    seized   within    the    terri- 
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torial  jurisdiction  of  a  District 
Court;  U.  S.  v.  Larkin,  208  U.  S. 
333,  52  L.  ed.  517.  Whether  a  per- 
son belongs  to  the  class  who  are 
not  subject  to  involuntary  bank- 
ruptcy; Denver  First  Nat.  Bank  v. 
Klug,  186  U.  S.  202,  46  L.  ed. 
1127;  supra,  §§616,  617,  666,  669. 
Whether  a  petition  sets  forth  an  act 
of  bankruptcy.  Exploration  Mer- 
cantilet  Co.  v.  Pacific  H.  &  S.  Co., 
C.  C.  A.,  177  Fed.  825.  Whether 
a  Court  of  Bankruptcy  can  proceed 
summarily  against  a  party  charged 
with  holding  property  of  the  bank- 
rupt; Schweer  v.  Brown,  195  U.  S. 
171,  49  L.  ed.  144;  supra,  §§608, 
635,  666,  669.  Whether  a  Court 
of  Bankruptcy  has  power  to  ad- 
minister property  which  is  claimed 
to  be  exempt;  Lucius  v.  Cawthon- 
Coleman  Co.,  196  U.  S.  149,  49  L. 
ed.  425. 

The  right  to  review  by  the  Su- 
preme Court  in  such  cases  depends 
upon  the  existence  of  a  question  of 
jurisdiction,  and  no  other  question 
in  the  case  will  be  reviewed  by  that 
tribunal;  Passavant  v.  U.  S.,  148  U. 
S.  214,  37  L.  ed.  426;  McLish  v. 
RoflP,  141  U.  S.  661,  35  L.  ed.  893; 
Sehunk  v.  M.  &  S.  Co.,  147  U.  S. 
500,  87  L.  ed.  255;  Louisville  & 
Nashville  Railroad  Co.  v.  Western 
Union  Telegraph  Co.,  234  U.  S.  369: 
except  in  a  habeas  corpus  proceed- 
ing, when  the  Supreme  Court  will  re- 
view all  the  merits  of  the  applica- 
tion below.  U.  S.  E.  S.,  §761; 
Storti  V.  Massachusetts,  183  U.  S. 
138,  143,  46  L.  ed.  120,  124;  supra, 
§  467.  When  the  unsuccessful  party 
wishes  to  have  the  judgment  or  de- 
cree reviewed  upon  jurisdictional 
grounds  and  other  grounds  as  well, 
he  cannot  appeal  to  both  the  Su- 
preme Court  and   the  Circuit  Court 


of  Appeals.  Columbus  Const.  Co.  v. 
Crane  Co.,  174  U.  S.  600,  43  L.  ed. 
1102;  U.  S.  V.  Jahn,  155  U.  S.  109, 
113,  39  L.  ed.  87,  89.  Where  two 
such  appeals  or  writs  of  error  are 
taken  by  the  same  party,  after  the 
decision  of  the  former  on  the  merits 
the  second  will  be  dismissed;  Colum- 
bus Const.  Co.  V.  Crane  Co.,  174  U.  S. 
600,  43  L.  ed.  1102;  but  see  Robinson 
V.  Caldwell,  165  U.  S.  359,  362,  41 
L.  ed.  745,  746;  Pullman  P.  C.  Co. 
V.  Central  Tr.  Co.,  171  U.  S.  138, 
43  L.  ed.  108;  s.  c,  39  U.  S.  App. 
307;  unless  the  proceedings  in  the 
Circuit  Court  of  Appeals  are  abso- 
lutely void;  U.  S.  v.  Larkin,  208  V. 
S.  333,  52  L.  ed.  517;  but  such  an 
appeal  by  one  defendant  is  not  af- 
fected by  an  appeal  to  the  Circuit 
Court  of  Appeals  by  another;  Still- 
man  v.  Combe,  197  U.  S.  436,  49 
L.  ed.  822.  A  prior  writ  of  error, 
U.  S.  V.  Larkin,  208  V.  S.  333,  52 
L.  ed.  517;  Davis  v.  C.  C.  C.  &  St. 
L.  Ry.  Co.,  217  TJ.  S.  157,  54  L.  ed. 
708;  or  appeal.  Excelsior  Wooden 
Pipe  Co.  V.  Pacific  Bridge  Co.,  185 
U.  S.  282,  46  L.  ed.  910;  seeking 
review  by  the  Circuit  Court  of  Ap- 
peals, which  has  been  dismissed  by 
such  court,  is  no  bar  to  a  writ  of 
error  from  the  Supreme  Court  to 
review  a  question  of  jurisdiction 
which  was  duly  raised.  The  deci- 
sion of  a  District  Court  upon  the 
mandate  of  a  Circuit  Court  of  Ap- 
peals may  be  reviewed  by  the  Su- 
preme Court  upon  the  question  of 
jurisdiction.  Brown  v.  Alton  Water 
Co.,  222  U.  S.  325,  56  L.  ed.  221. 
The  issue  of  a  writ  of  error  from  the 
Supreme  Court  to  review  a  judgment 
of  the  Circuit  Court  for  want  of 
jurisdiction  does  not  prevent  the 
Circuit  Court  of  Appeals  from  issu- 
ing a  writ  of  error  to  review  an  or- 
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case   the   question   of   jurisdiction   alone   shall   be   certified  to 
the  Supreme  Court  from  the  court  below  for  decision ;  ^  from 


der  subsequent  to  the  judgment 
denying  a  new  trial  claimed  under  a 
State  statute.  Shreve  v.  Cheesman, 
C.  C.  A.,  69  Fed.  785.  Cf.  No.  Pac. 
E.  Co.  V.  Glaspell,  C.  C.  A.,  49  Fed. 
482.  Chief  Justice  Fuller  said: 
"Giving  the  act  a  reasonable  con- 
struction, taken  as  a  whole,  we  con- 
clude: (1)  If  the  jurisdiction  of  the 
Circuit  [now  District]  Court  is  in  is- 
sue and  decided  in  favor  of  the 
defendant,  as  that  disposes  of  the 
case,  the  plaintiff  should  have  the 
question  certified  and  take  his  ap- 
peal or  writ  of  error  directly  to 
this  court  (2)  If  the  question  of 
jurisdiction  is  in  issue  and  the 
jurisdiction  sustained,  and  then 
judgment  or  decree  rendered  in 
favor  of  the  defendant  on  the  mer- 
its, the  plaintiff,  who  has  main- 
tained the  jurisdiction,  must  appeal 
to  the  Circuit  Court  of  Appeals, 
where,  if  the  question  of  jurisdic- 
tion arises,  the  Circuit  Court  of 
Appeals  may  certify  it.  (3)  If  the 
question  of  jurisdiction  is  in  issue 
and  the  jurisdiction  sustained,  and 
judgment  on  the  merits  is  rendered 
in  favor  of  the  plaintiff,  then  the 
defendant  can  elect  either  to  have 
the  question  certified  and  come  di- 
rectly to  this  court,  or  to  carry  the 
whole  case  to  the  Circuit  Court  of 
Appeals,  and  the  question  of  juris- 
diction can  be  certified  by  that 
court.  (4)  If  in  the  case  last  sup- 
posed the  plaintiff  has  ground  of 
complaint  in  respect  of  the  judg- 
ment he  has  recovered,  he  may  also 
carry  the  case  to  the  Circuit  Court 
of  Appeals  on  the  merits,  and  this 
he  may  do  by  way  of  cross-appeal 
or  writ   of   error   if   the   defendant 


has  taken  the  case  there,  or  inde- 
pendently, if  the  defendant  has  car- 
ried the  case  to  this  court  on  the 
question  of  jurisdiction  alone,  and 
in  this  instance  the  Circuit  Court 
of  Appeals  will  suspend  a  decision 
upon  the  merits  until  the  question 
of  jurisdiction  has  been  determine<l. 
(5)  The  same  observations  are  ap- 
plicable where  a  plaintiff  objects  to 
the  jurisdiction  and  is,  or  both  par- 
ties are,  dissatisfied  with  the  judg- 
ment on  the  merits."  U.  S.  v. 
Jahn,  155  U.  S.  109,  114,  115,  39 
L.  ed.  87,  90.  Where  the  Supreme 
Court  has  jurisdiction  upon  other 
grounds,  it  may  reverse  the  judg- 
ment because  of  a  lack  of  jurisdic- 
tion in  the  court  of  first  instance, 
although  no  such  objection  was 
raised  below.  Perez  v.  Fernandez, 
202  U.  S.  80,  100,  50  L.  ed.  942, 
949. 

2  It  is  the  proper  practice  to  pro- 
cure a  formal  certificate  from  the 
court  of  first  instance  stating  that 
a  question  of  jurisdiction  is  in  is- 
sue, Maynard  v.  Hecht,  151  U.  S. 
324,  38  L.  ed.  179;  Carey  v.  Hous- 
ton &  T.  C.  Ky.  Co.,  150  U.  S.  170, 
179,  37  L.  ed.  1041,  1043;  Moran 
V.  Hagerman,  151  U.  S.  329,  38  L. 
ed.  181;  Colvin  v.  Jacksonville,  157 
U.  S.  368,  39  L.  ed.  736;  Chappell 
V.  U.  S.,  160  U.  S.  499,  40  L.  ed. 
510;  Lutcher  v.  U.  S.,  157  U.  S. 
427,  39  L,  ed.  759;  The  Bayonne, 
159  TJ.  S.  687,  40  L.  ed.  306;  Van 
Wagenen  v.  Sewell,  160  IT.  S.  369, 
40  L.  ed.  400 ;  Davis  v.  Geissler,  162 
U.  S.  290,  40  L.  ed.  972;  Robinson  v. 
Caldwell,  165  U.  S.  359,  41  L.  ed. 
745;  Apapas  v.  U.  S.,  233  U.  S.  587. 
The   District    Judge   may   sign   the 
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certificate,   even   in  a   case    decided 
by  the  Circuit  Judge.     Huntington 
v'  Laidley,  176  U.  S.   668,  677,  44 
L.  ed.   630,  634.     If  the  certificate 
was  duly  given,  the  appeal  may  be 
taken  and  perfected,  like  other  ap- 
peals, within  two  years.     Herndon- 
Carter  Co.  v.  James  N.  Norris,  Son 
&  Co.,  224  U.  S.  496,  56  L.  ed.  857. 
But  such  a  formal  certificate  is  not 
indispensable,      where      the      record 
shows    a    plain    declaration   by    the 
court  that  the  single  matter  sent  up 
for  decision  is  a  question  of  juris- 
diction.     Shields    v.    Coleman,    157 
U.  S.  168,  177,  39  L.  ed.  660,  663; 
Interior  C.  &  I.  Co.  v.  Gibney,  160 
U.  S.  217,  40  L.  ed.  401;  Smith  v. 
McKay,   161  V.   S.   355,   40   L.   ed. 
731;   Re  Lehigh  Min.   &  Mfg.   Co., 
156  U.  S.  322,  39  L.  ed.  438 ;  Hark- 
rader  v.  Wadley,  172  U.  S.  148,  43 
L.  ed.  399;  Excelsior  Wooden  Pipe 
Co.  V.  Pacific  Bridge  Co.,  185  U.  S. 
282,  46  L.  ed.   910;    Petri  v.   F.  E. 
Creelman    Lumber    Co.,    199    U.    S. 
487,  50  L.  ed.  281;  U.  S.  v.  Larkin, 
208  U.  S.  333,  52  L.  ed.  517;    The 
Steamship  Jefferson,  215  U.  S.  130, 
54  L.  ed.  125;  Davis  v.'c.  C.  C.  & 
St.  L.  Ey.  Co.,  217  U.  S.  157,  54  L. 
ed.     708;     Herndon-Carter     Co.     v. 
James   N.   Norris,   Son   &   Co.,    224 
U.  S.  496,  56  L.  ed.  857 ;  McAllister 
v.  Chesapeake  &  Ohio  Ry.  Co.,  243 
U.  S.  302.     Thus,  where  the  petition 
for  the  allowance  of  the  writ  of  er- 
ror or  appeal  asks  for  a  review  of 
the    judgment    or    decree    upon    a 
single      question      of      jurisdiction, 
which  is  clearly  specified  therein  or 
in  the   order   granting  the  applica- 
tion, the  question  of  jurisdiction  is 
certified    with    sufficient    formality. 
Ibid.     The  certificate  may  be  made 
in  the  bill   of   exceptions.     Ee   Le- 
high  Min.    &   Mfg.    Co.,    156   U.    S. 


322,   39   L.   ed.   438;   but  not  when 
other  errors  are  assigned  and  there 
is  no  certificate.     Filhiol  v.  Torney, 
194  U.  S.  356,  48  L.  ed.  1014.     See 
The    Bayonne,    159    U.    S.    687,    40 
L.  ed.  306;   ChappeU  v.  T.  S.,  160 
U.  S.  499,  40  L.  ed.  510.     In  case 
there    is   doubt   as   to    whether   the 
question   is  jurisdictional,  the   form 
of  the  decree  must  be  taken  to  ex- 
press   the    meaning    of    the    judge. 
The  Ira  M.  Hedges,  218  U.  S.  264, 
270,  54  L.  ed.  1039.     A  statement 
of  the  nature  of  the  question  in  the 
certificate  is  not  indispensable,  pro- 
vided that  it  appears  elsewhere  in 
the  record,  Chicago  v.  Mills,  204  U. 
S.  321,  51  L.  ed.  504;  and  it  seems 
that  the  opinion  may  be  examined 
for  the  purpose  of  ascertaining  this. 
Chicago  V.  Mills,  204  U.  S.  321,  51 
L.  ed.  504.     Where  the  grounds  as- 
signed in  a  demurrer  were  want  of 
jurisdiction  in  the  court  as  a  Fed- 
eral court,  and  also  want   of  juris- 
diction as  a  court  of  equity;  it  was 
held    that    a    decree    sustaining   the 
demurrer    and    dismissing    the    bill 
for   want    of    jurisdiction   must   be 
construed  to   refer   to   the  want   of 
Federal    jurisdiction.      Crawford    v. 
McCarthy,  C.  C.  A.,  148  Fed.  198. 
A  certificate  stating  the  whole  case 
and   propounding   a   question  which 
requires    an    analysis    of   the    facts. 
Graver  v.  Faurot,  162  U.  S.  435,  40 
L.    ed.    1030;    Cross   v.    Evans,    167 
r.  S.  60,  42  L.  ed.  77;  Del  Monte 
M.  Co.  V.  Last  Chance  M.  Co.,  171 
U.  S.  55,  92,  43  L.  ed.  72,  87 ;  Sioux 
City,  O'N.   &  W.  Ky.  Co.  v.  Man- 
hattan Tr.   Co.,   172   U.   S.   642,   43 
L.  ed.  1187;  U.  S.  v.  Union  Pac.  Ky. 
Co.,  168  U.  S.  505,  513,  42  L.  ed. 
559,  561;   but  see  Se  Lehigh  Min. 
&  Mfg.  Co.,  156  U.  S.  322,  39  L.  ed. 
438;  and  the  allowance  of  a  prayer 
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the  final  sentences  and  decrees  in  prize  causes ;  ^  in  any  case 
that  involves  the  construction  or  application  of  the  Constitution 
of  the  United  States ;  *  in  any  case  in  which  the  constitutionality 


for  an  appeal  "upon  the  ground 
that  this  court  Avas  without  juris- 
diction to  make  the  decree,"  with- 
out specifying  the  defect,  The  Bay- 
onne,  159  U.  S.  687,  40  L.  ed.  306 ; 
Chappell  V.  U.  S.,  160  U.  S.  499,  40 
L.  ed.  510;  see  also  Van  Wagenen 
V.  Sewall,  160  V.  S.  369,  40  L.  ed. 
460;  Chappell  v.  U.  S.,  160  U.  S. 
499,  40  L.  ed.  510;  and  a  certificate 
of  a  jurisdictional  question  when  it 
does  not  appear  there  or  in  the  rec- 
ord that  it  was  in  issue  or  affected 
the  decision,  Arkansas  v.  Schlier- 
holz,  179  U.  S.  598,  45  L.  ed.  335; 
are  not  sufficient.  It  is  the  safer 
practice  to  make  the  record  show  by 
a  statement  in  the  pleading,  or  by  a 
bill  of  exceptions,  or  in  some  other 
appropriate  manner,  that  a  ques- 
tion of  jurisdiction  was  raised  and 
decided  with  the  nature  of  such 
question.  C.  H.  Nichols  Lumber 
Co.  V.  Franson,  203  U.  S.  278,  51 
L.  ed.  181. 

The  question  of  jurisdiction  can- 
not be  certified  to  the  Supreme 
Court  by  a  District  Court  until 
after  the  final  judgment  or  decree; 
McLish  V.  EufP,  141  U.  S.  661,  35 
L.  ed.  893;  Bardes  v.  Hawarden 
First  Nat.  Bank,  175  U.  S.  526,  44 
L.  ed.  261.  It  seems  that  a  decree 
upon  a  petition  of  intervention  can- 
not be  thus  reviewed  until  the  final 
decision  in  the  original  cause.  Keat- 
ley  V.  Furey,  226  U.  S.  399,  57  L. 
ed.  — .  But  a  Circuit  Court  of 
Appeals  may  certify  such  a  question 
at  any  time  before  its  decision  of  the 
case.  26  St.  at  L.  828,  §  6 ;  iiifra, 
§  689.  A  District  Court  cannot 
grant    such    a   certificate    after   the 


term  at  which  the  judgment  or 
decree  was  entered.  Colvin  v.  City 
of  Jacksonville,  158  U.  S.  456,  39 
L.  ed.  1053;  The  Bayonne,  159 
U.  S.  687,  40  L.  ed.  306.  It  cannot 
at  a  later  term  grant  the  certificate 
nunc  pro  Uinc;  The  Bayonne,  159 
IT.  S.  687,  40  L.  ed.  306;  nor,  it 
seems,  can  it  then  be  set  aside,  or  a 
new  certificate  made,  for  the  rea- 
son that  it  was  signed  through  in- 
advertence and  that  the  decision 
was  based  upon  another  ground. 
Patch  V.  Wabash  E.  Co.,  207  U.  S. 
277,  52  L.  ed.  204.  A  dismissal 
for  want  of  jurisdiction  pursuant 
to  a  mandate  of  the  Circuit  Ceurt 
of  Appeals  cannot  be  thus  reviewed, 
Brown  v.  Alton  Water  Co.,  222  TJ. 
S.  325,  56  L.  ed.  221.  Nor  can 
there  be  a  review  by  the  Supreme 
Court  where  the  District  Court, 
after  a  reversal  by  the  Circuit  Court 
of  Appeals,  without  permission  from 
the  latter  court  introduces  new  ques- 
tions into  the  litigation.  St.  Louis, 
Kansas  City  &  Colorado  R.  R.  Co. 
V.  Wabash  R.  R.  Co.  and  City  of 
St.  Louis,  217  U.  S.  247.  54  L.  ed. 
752. 

3  Irrespective  of  the  amount  in- 
volved. The  Paquete  Habanan,  175 
U.  S.  677,  44  L.  ed.  320. 

4  Lamar  v.  U.  S.,  240  U.  S.  60; 
McCurdy  v.  U.  S.,  246  U.  S.  263. 
See  infra,  §  692.  The  question 
whether  a  State  tax  on  patent  rights 
is  constitutional  is  one  that  involves 
the  construction  or  application  of 
the  Constitution  of  the  United  States 
and  not  one  arising  under  the  jyatent 
laws.  Holt  V.  Indiana  Mfg.  Co.,  C. 
C.  A.,  80  Fed.  1.     So  are  the  ques- 
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of  any  law  of  the  United  States,  or  the  validity  or  construction 
of  any  treaty  ^  made  under  its  authority  is  drawn  in  question ; 


tions  whether  the  Constitution  al- 
lows the  rules  and  regulations  of 
a  Department  to  have  the  foroe  of 
law.  Boske  v.  Comingore,  177  U. 
S.  459,  44  L.  ed.  846.  Where  the 
court  had  authority  to  make  an 
order,  irrespective  of  the  constitu- 
tional questions  raised  by  the  ap- 
plicant for  the  same,  no  question 
concerning  the  construction  or  ap- 
plication of  the  Constitution  is  in- 
volved in  an  appeal  from  a  judg- 
ment committing  for  contempt  the 
party  against  whom  the  order  is 
directed.  Wise  v.  Mills,  220  U.  S. 
549,  55  L.  ed.  579.  Nor  upon  his 
appeal  from  an  order  denying  his 
application  for  a  writ  of  habeas 
corpiis  to  discharge  him  from  such 
commitment,  Wise  v.  Henkel,  220 
U.  S.  556,  55  L.  ed.  581.  Where 
the  only  substantial  point  is  whether 
an  officer  of  the  United  States  mis- 
construed a  statute,  an  appeal  from 
a  District  Court  will  be  dismissed. 
Am.  Sugar  Eefining  Co.  v.  U.  S.,  211 
U.  S.  155,  53  L.  ed.  129.  See  B. 
Altman  &  Co.  v.  U.  S.,  224  TJ.  S. 
583,  56  L.  ed.  894.  Where  diverse 
citizenship  exists,  if  the  real  ques- 
tion is  the  controlling  effect  as  res 
judicata  of  a  decree  rendered  be- 
tween the  parties  in  another  suit, 
and  whether  the  court  rendering  it 
had  jurisdiction  so  to  do  and  those 
questions  are  decided  upon  prin- 
ciples of  general  law  the  case  is  not 
one  involving  the  construction  and 
application  of  the  Constitution  and 
laws  of  the  United  States,  and  a 
direct  appeal  does  not  lie  to  the 
Supreme  Court  under  §  5.  Nor  can 
the  decision  appealed  from  be  con- 
verted  into   one    involving   the   con- 


struction and  application  of  the 
Constitution  by  averring  argumen- 
tatively  that  to  give  such  effect  to 
the  former  adjudication  amounts  to 
depriving  a  party  of  due  process  of 
law.  Empire  State-Idaho  Mining 
and  Developing  Company  v.  Hanley, 
205  U.  S.  225,  51  L.  ed.  799;  Jones 
V.  Buffalo  Creek  Coal  &  Coke  Co., 
245  U.  S.  328.  Cf.  Cosmopolitan 
Min.  Co.  V.  Walsh,  193  U.  S.  460, 
48  L.  ed.  749.  It  was  held  other- 
wise where  the  objection  was  sub- 
stantial and  not  merely  colorable, 
Fayerweather  v.  Eitch,  195  U.  S. 
276,  49  L.  ed.  193. 

5  Florida  v.  Fumian,  180  U.  S. 
402,  45  L.  ed.  596;  Eiee  v.  Ames, 
180  U.  S.  371,  45  L.  ed.  577;  Or- 
nelas  v.  Euiz,  161  U.  S.  502,  507, 
40  L.  ed.  787,  789;  Borgmeyer  v. 
Idler,  159  U.  S.  408,  40  L.  ed.  199; 
Muse  V.  Arlington  Hotel  Co.,  168 
U.  S.  430,  42  L.  ed.  531;  Eobinson 
V.  Caldwell,  165  U.  S.  359,  41  L.  ed. 
745 ;  Budzisz  v.  Illinois  Steel  Co., 
170  U.  S.  41,  42  L.  ed.  941;  Mit- 
chell V.  Furman,  180  U.  S.  402,  45 
L.  ed.  596;  Pettit  v.  Walshe,  194 
U.  S.  205,  48  L.  ed.  938;  Towne  v. 
Eisner,  245  U.  S.  418,  38  Sup.  Ct. 
158,  62  L.  ed.  372;  McCurdy  v.  U. 
S.,  246  U.  S.  263,  38  Sup.  Ct.  289, 
62  L.  ed.  706;  The  Pilot,  C.  C.  A., 
53  Fed.  11;  Be  Newman,  79  Fed. 
615.  This  is  the  case  although  the 
jurisdiction  was  invoked  solely  be- 
cause of  diverse  citizenship,  as  for 
other  reasons,  Florida  v.  Furman, 
180  U.  S.  402,  45  L.  ed.  596; 
B.  Altman  &  Co.  v.  U.  S.,  224  U. 
S.  583,  56  L.  ed.  894;  Wilson 
Cypress  Co.  v.  Del  Pozo  y  ^Marcos, 
236   U.    S.    635;    and   the   questions 
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and  in  any  case  in  which  the  constitution  or  ]  aw  of  a  State  ^  is 


arising  under  the  treaties  were  not 
discussed  upon  the  trial,  McGovern 
V.  Phila.  &  Reading  Ey.  Co.,  235 
U.  S.  389  (where  they  had  been 
discussed  upon  a  previous  motion 
when  a  new  trial  was  directed).  A 
suit  by  an  Indian  to  determine  his 
rights  under  a  patent  conveying 
lands  to  him  in  severalty,  in  ac- 
cordance with  the  provisions  of  a 
treaty  between  his  tribe  and  the 
United  States,  involves,  it  has  been 
held,  the  construction  of  a  treaty 
of  the  United  States,  is  appealable 
directly  to  the  Supreme  Court  and 
cannot  be  reviewed  by  the  Circuit 
Court  of  Appeals.  Terry  v.  Bird, 
C.  C.  A.,  129  Fed.  592.  So  where 
the  complainant's  case  depended 
upon  the  construction  of  treaties 
w-ith  Indians  in  regard  to  reserva- 
tions and  the  contention  that  some 
of  these  had  been  repealed  by  the 
subsequent  admission  of  the  Terri- 
tory into  the  Union  as  a  State, 
Johnson  v.  Gearlds,  234  U.  S.  422. 
Where  it  was  contended  that  the 
rate  fixed  by  a  tariff  law  is  a  viola- 
tion of  a  reciprocal  agreement  be- 
tween the  United  States  and  a  for- 
eign nation,  entered  into  by  the 
President  under  authority  of  a  pre- 
vious statute.  B.  Altman  &  Co.  v. 
U.  S.,  224  U.  S.  583,  56  L.  ed.  894. 
Where  the  controversy  below  con- 
cerned the  consequence  of  a  change 
in  sovereignty,  by  reason  of  the 
cession  of  the  Philippine  Islands, 
the  construction  of  the  treaty  made 
between  the  United  States  and 
Spain  in  1898  was  involved,  and  the 
Supreme  Court  took  jurisdiction  of 
the  appeal.  Vilas  v.  City  of  Manila, 
220  U.  S.  345,  55  L.  ed.  491.  But 
not  a  decision  as  to  the  right  to  the 


exclusive  use  of  a  trade  mark  or 
trade  name  in  the  Philippines,  Com- 
pania  General  v.  Alhambra  Cigar 
Co.,  249  U.  S.  73,  39  Sup.  Ct.  224, 
63  L.  ed.  484.  Nor  a  case  involving 
the  construction  of  the  statutes  reg- 
ulating the  immigration  of  Chinese ; 
Chin  Fong  v.  Backus,  241  U.  S.  1. 
As  to  Mexican  land  grants,  see  Cor- 
dova V.  Grant,  Executor  of  Cotton, 
248  U.  S.  413. 

6  A  municipal  ordinance.  Penn 
Mut.  L.  Ins.  Co.  V.  Austin,  168  U. 
S.  685,  42  L.  ed.  626;  Owensboro  v, 
Owensboro  Water  Works,  C.  C.  A., 
115  Fed.  318;  or  the  order  of  a 
State  commission,  Arkadelphia  Mill- 
ing Co.  V.  St.  Louis  Southwestern 
Eailway  Co.,  249  U.  S.  134;  Eail- 
road  Commission  v.  Morgan 's  L.  & 
T.  E.  &  S.  S.  Co.,  C.  C.  A.,  195 
Fed.  66j  is  a  law  of  the  State  within 
the  meaning  of  the  statute ;  §  692, 
infra;  §  25,  supra.  Where  the  bill 
attacked  a  State  statute  as  uncon- 
stitutional and  a  general  demurrer 
for  want  of  equity  was  sustained, 
the  court  refused  to  dismiss  the 
appeal,  although  the  bill  also  as- 
serted that  complainant's  product 
was  not  one  of  those  specified  in 
the  statute,  when  it  further  alleged 
that  the  State  ofl&cer  therein  named 
had  construed  the  statute  as  ap- 
plicable thereto.  Savage  v.  Jones, 
225  U.  S.  501,  56  L.  ed.  1182.  The 
contention  that  a  change  in  the  de- 
cision of  the  State  courts  as  to 
the  construction  of  a  state  statute 
is  an  impairment  of  an  obligation 
of  a  contract  does  not  give  the  Su- 
preme Court  immediate  jurisdiction. 
Moore-Mansfield  Constr.  Co.  v.  Elec- 
trical Installation  Co.,  234  U.  S. 
619.     But  see  infra,  §  692. 
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claimed  to  be  in  contravention  of  the  Constitution  of  the  United 

States."^ 

A  criminal  case,  when  it  involves  the  construction  or  applica- 
tion of  the  Constitution  of  the  United  States,  may  be  taken  by 


7Jud.   Code,   §238,   36   St.   at  L. 
1087;     Illinois     Cent.     Ey.     Co.     v. 
Adams,  180  U.  S.  28,  45  L.  ed.  419. 
An  order  of  a  State  board  or  com- 
mission acting  under  a  State  statute 
is    considered    to    be    a    State    law 
within  the  meaning  of  this  statute, 
Arkadelphia  Milling  Co.  v.  St.  Louis 
Southwestern  Ry.  Co.,  249  U.  S.  134, 
39  Sup.  Ct.  237,  63  L.  ed.  517.     It 
is   not  essential   to   the   jurisdiction 
of  the  appeal  that  a  right  under  the 
Constitution  and  laws  of  the  United 
States    should    be    claimed    in    the 
plaintiff's    pleading,    when    it    was 
duly  claimed  during  the  case.     City 
of   Memphis   v.   Cumberland   Tel.   & 
Tel.  Co.,  218  U.  S.  624,  54  L.  ed. 
1185.     It   is   too   late  to   raise   the 
question    for   the   first   time    in    the 
assignments    of    error.      Cincinnati, 
H.   &   L.    R.    Co.   V.    Thiebaud,    177 
U.  S.  615,  44  L.  ed.  911.     Apapas 
V,  U.  S.,  233  U.   S.   587.     After  a 
former  review  of  a  case  arising  un- 
der   the    Constitution    the    Supreme 
Court    may   review    a    supplemental 
decision  of  the  District  Court  there- 
in in  which   no  constitutional  ques- 
tions    are     considered;     St.     Louis, 
Iron  Mountain  &  So.  Ey.  Co.  v.  J. 
F.   Hasty   &    Sons,    255   U.    S.    252. 
,The  fact  that  there  are  also  allega- 
tions of   diversity   of  citizenship   in 
a  bill  praying   relief   founded  upon 
the    Federal    Constitution    does    not 
prevent    the    immediate    review    of 
such  a  case  by  the  Supreme  Court. 
Field  V.  Barber  Asphalt  Paving  Co., 
194  U.  S.  618,  48  L.  ed.  1142.     The 
Supreme      Court     has      jurisdiction 
whether  the  right  claimed  under  the 


Constitution   was   upheld   or   denied 
in  the  court  below.  Holder  v.  Ault- 
man  M.  &  Co.,  169  U.  S.  81,  42  L.  ed. 
669,  provided  that  the  appellant  is 
aggrieved  by  such  decision,  Empire 
State-Idaho  Min.  &  Developing  Co. 
V.  Hanley,  198  U.  S.  292,  49  L.  ed. 
1056;  McCandless  v.  Pratt,  211  U.  S. 
437,  53  L.  ed.   271.    But  where  the 
constitutional  question  and  the  ques- 
tion of  jurisdiction  are  both  decided 
by  the  District  Court  in  favor  of  the 
.plaintiff,   he    cannot    appeal    to   the 
Supreme     Court     from     a     decree 
against  him  on  the  merits.     Anglo- 
American    Provision    Co.    v.    Davis 
Provision  Co.,  191  U.  S.  376,  48  L. 
ed.  228.    By  taking  and  arguing  an 
appeal  to  the  Circuit  Court  of  Ap- 
peals, which  has  jurisdiction  thereof 
upon   other   grounds,   in   a   case   in- 
volving constitutional  questions,  the 
right  to  an  appeal  to  the  Supreme 
Court  is  waived.     Carter  v.  Roberts, 
177  U.  S.  496,  44  L.  ed.  861;  Am. 
Sugar  Refining  Co.  v.  New  Orleans, 
181  U.  S.  277,  45  L.  ed.  859;   Cary 
Mfg.    Co.    v.    Acme    Flexible    Clasp 
Co.,  187  U.   S.  427,  47  L.  ed.  244; 
Ayres  v.  Polsdorfer,  187  U.  S.  585, 
47  L.  ed.  314;  McFadden  v.  U.  S., 
213  U.  S.  288;  Mackenzie  v.  Pease, 
C.  C.  A.,  146  Fed.  743;  infra,  §  693. 
Cf.  Union  Tr.  Co.  of   St.  Louis  v. 
Westhus,  228  U.  S.  519,  57  L.  ed. 
— ,  where  a  constitutional  question 
was  introduced  in  the  court  of  first 
instance  after  a  reversal  by  the  Cir- 
cuit   Court   of   Appeals.      Brown   v. 
Alton  Water  Co.,  222  U.  S.  325,  56 
L.  ed.  221. 


3668  WRITS    OP    ERROR    AND    APPEALS  [§  688 

the  defendant  directly  from  a  District  Court  to  the  Supreme 
Court  of  the  United  States,  although  there  has  been  no  convic- 
tion of  a  capital  crime.®  So  may  an  order  denying  the  writ  of 
habeas  corpus.® 

Until  a  recent  statute,  the  United  States  could  not  review 
by  writ  of  error  a  judgment  of  acquittal  in  a  criminal  case, 
except  possibly  when  a  constitutional,  jurisdictional  or  treaty 
question  was  involved.^®  It  is  now  provided:  "That  a  writ  of 
error  may  be  taken  by  and  on  behalf  of  the  United  States  from 
the  District  [or  Circuit]  Courts  direct  to  the  Supreme  Court  of 
the  United  States  in  all  criminal  cases,  in  the  following  in- 
stances, to-wit :  From  a  decision  or  judgment  quashing,  setting 
aside,  or  sustaining  a  demurrer  to,  any  indictment,  or  any  count 
thereof,  where  such  decision  or  judgment  is  based  upon  the 
invalidity,  or  construction  of  the  statute  upon  which  the  in- 
dictment is  founded.  From  a  decision  arresting  a  judgment  of 
conviction  for  insufficiency  of  the  indictment,  where  such  de- 
cision is  based  upon  the  invalidity  or  construction  of  the  statute 
upon  which  the  indictment  is  founded.  From  the  decision  or 
judgment  sustaining  a  special  plea  in  bar,  when  the  defendant 
has  not  been  put  in  jeopardy.  "^^ 

8  Motes  V.  U.  S.,  178  U.  S.  458,  reviewed.  Eakes  v.  XT.  S.,  212  U.  S. 
44  L.  ed.  1150;  Burton  v.  U.  S.,  196  55,  53  L.  ed.  401.  Where  the  plain- 
tr.  S.  283,  49  L.  ed.  482;  William-  tiff  in  error  was  convicted  of  con- 
son  V.  U.  S.,  207  TJ.  S.  425,  52  L.  spiraey  under  an  indictment  charg- 
ed. 278.  Prior  to  the  Judicial  Code,  ing  conspiracy  and  murder;  it  was 
the  Supreme  Court  had  jurisdiction  held  that  the  Circuit  Court  of  Ap- 
to  review  immediately  the  final  judg-  peals  should  review  the  case.  Davis 
ment  of  any  court  of  the  United  v.  U.  S.,  C.  C.  A.,  107  Fed.  753; 
States  in  case  of  conviction  of  a  approved  in  Eakes  v.  U.  S.,  212  IT. 
capital    crime.      Act    of    Feb'y    6,  S.  55,  57. 

1889,  25  St.  at  L.  655,  ch.  113,  §6;  9  Horner  v.  U.  S.,  No.   2,  143   U. 

Evarts  Act,  26  St.  at  L.  826,   §5.  S.  570,  36  L.  ed.  266;  Kice  v.  Ames, 

It  was  said:  that  the  jurisdiction  in  180  II.  S.  371,  45  L.  ed.  577;  supra,, 

such  a  case  depended  on  the  sentence  §  467. 

which    could    be    imposed,    although  10  U.  S.  v.  Sanges,  144  IT.  S.  310, 

the  actual  punishment  was  imprison-  36  L.  ed.  445. 

ment.     Fitzpatrick  v.  U.  S.,  178  U.  1134   St.   at  L.    1246;    quoted   in 

S,   304,  44   L.   ed.   1078.     A  convic-  full   supra,    §536.      This   statute   is 

tion  of  murder  in  the  second  degree,  constitutional.     Taylor  v.  U.  S.,  207 

for  which  the  statutory  penalty  was  U.  S.  120,  52  L.  ed.   130 ;  U.  S.  v. 

imprisonment  alone,  cannot  be  thus  Bitty,  208  U.  S.  393,  52  L.  ed.  543. 
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The  Supreme  Court  of  the  United  States  has  power  to  exer- 
cise jurisdiction  in  its  nature  appellate  by  means  of  the  writs 
of  prohibition,  certiorari,  mandamus,  and  hal)eas  carpus,  as 
hereinafter  described.^^ 

In  suits  brought  by  the  United  States  under  the  Interstate 
Commerce  law,  or  the  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,  an  appeal  from  the  final 
decree  will  lie  only  to  the  Supreme  Court.^' 


The  word  "construction"  in  the  act 
includes  interpretation.  U.  S.  v. 
Keitel,  211  U.  S.  370,  53  L.  ed.  230. 
The  writ  of  error  brings  up  for  re- 
view only  the  decision  of  the  lower 
court  concerning  the  subjects  em- 
braced within  the  clauses  of  the 
statute,  and  not  the  whole  case  U. 
S.  V.  Keitel,  211  U.  S.  370,  398,  53 
L.  ed.  230,  245.  The  construction  of 
the  indictment  is  not  brought  up  for 
review.  U.  S.  v.  Herr  et  al,  211  U. 
S.  404,  53  L.  ed.  25l';  TJ.  S.  v.  Herr, 
211  U.  S.  4«6,  53  L.  ed.  252;  U.  S. 
V.  Keitel,  211  U.  S.  370,  397,  53  L. 
ed.  230,  244.  If  the  court  of  first 
instance  erred  in  the  construction 
of  the  statute,  its  decision  will  be 
reversed  without  passing  upon  the 
contention  that  the  indictment, 
when  correctly  construed,  stated  no 
offense,  U.  S.  v.  Keitel,  211  TJ.  S. 
370,  398,  53  L.  ed.  230,  244;  U.  S. 
V.  Herr,  211  U.  S.  406,  53  L.  ed. 
252 ;  or  that  it  was  rightly  quashed 
for  other  defects  in  the  same.  U. 
S.  V.  Keitel,  211  U.  S.  370,  397,  53 
L.  ed.  230,  244.  An  action  to  re- 
cover a  statutory  penalty,  U.  S.  v. 
Baltimore  &  O.  S.  W.  E.  Co.,  C.  C. 
A.,  159  Fed.  33 ;  or  to  recover  the 
penalty  named  in  a  recognizance, 
given  by  defendant  in  a  criminal 
case,  U.  S.  v.  Zarafonitis,  C.  C.  A., 
150  Fed.  97,  are,  it  has  been  held, 
criminal  proceedings,  and  the  United 
States  may  bring  the  same  by  writ 


of  error  to  the  Circuit  Court  of  Ajj- 
peals  for  review.  A  proceeding  to 
punish  a  party  for  contempt  is,  in 
effect,  a  criminal  case.  O'Neal  v. 
U.  S.,  190  U.  S.  36,  47  L.  ed.  945. 
Jud.  Code,  §  128,  re-enacting  36  St. 
at  L.  1087.  When  the  trial  court, 
besides  holding  the  indictment  de- 
fective for  not  following  the  lan- 
guage of  the  statute  bases  its  deci- 
sion also  upon  the  ground  that  the 
statute  does  not  apply  to  the  facts 
alleged,  the  decision  as  to  the  latter 
ground  is  reviewable.  U.  S.  v. 
Davis,  243  U.  S.  570. 

liSwpra,  §§456-460;  infra,  §689. 

13  32  St.  at  L.  823.  The  Evarts 
Act,  26  St.  at  L.  828,  §  6,  repealed 
U.  S.  E.  S.,  §§651  and  697;  U.  S. 
V.  Eider,  163  U.  S.  132,  41  L.  ed. 
101;  U.  S.  V.  Hewecker,  164  U.  S. 
46,  41  L.  ed.  345;  U.  S.  E.  S., 
§  763 ;  Webb  v.  York,  74  Fed.  753. 
See  Ex  parte  Lennon,  150  U.  S. 
393,  37  L.  ed.  1120,  18  St.  at  L. 
315,  §3;  The  Havilah,  C.  C.  A.,  48 
Fed.  684.  It  also  repealed  so  much 
of  §  16  of  the  Interstate  Commerce 
Law  as  allowed  appeal  direct  to 
the  Supreme  Court  from  certain  or- 
ders of  the  Circuit  Court  under  the 
act.  Interstate  Com.  Com's  v. 
Atchison,  T.  &  S.  F.  E.  Co.,  149 
U.  S.  264,  37  L.  ed.  727.  *30  Jud. 
Code  §241,  36  St.  at  L.  1087,  re- 
enacting  26  St.  at  L.  828,  §  6. 
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Appeals  from  orders  granting  or  denying  after  notice  and 
hearing  interlocutory  injunctions  suspending  or  restraining  the 
enforcement,  operation,  or  execution  of,  or  setting  aside  in  whole 
or  in  part,  orders  of  the  Interstate  Commerce  Commission,^* 
and  orders  of  the  United  States  Shipping  Board,!^  and  appeals 
from  interlocutory  injunctions  suspending  or  restraining  the 
operation  or  execution  of  a  State  statute  by  restraining  the 
action  of  a  State  officer  in  the  enforcement  or  execution  of  such 
statute  or  in  the  enforcement  or  execution  of  an  order  made  by 
an  administrative  board  or  commission  acting  under  and  pur- 
suant to  the  State  statutes  ^^  are  appealable  directly  to  the 
Supreme  Court  of  the  United  States. 

In  cases  taken  directly  to  the  Supreme  Court,  where  a  con- 
stitutional question  is  raised,  the  Supreme  Court  reviews  all 
the  questions  in  the  case,  not  merely  the  constitutional  question." 


14  Act  of  October  22,  1913,  eh.  32, 
38  St.  at  L.  220,  Comp.  St.  §998, 
supra,  §  100b. 

16  Act  of  Sept.  7,  1916,  ch.  451, 
§31,  39  St.  at  L.  735,  Comp.  St. 
§  814600,  supra,  §  100c. 

16  Jud.  Code,  §  266,  36  St.  at  L. 
1087,  as  amended  by  Act  of  March 
4,  1913,  Comp.  St.  §  1243,  supra, 
§  105d.  The  facts  as  well  as  the 
law  will  be  reviewed  upon  such  an 
appeal.  City  of  Cincinnati  v.  Cin- 
cinnati &  Hamilton  Traction  Co., 
245  U.  S.  446,  38  Sup.  Ct.  153,  62 
L.  ed.  389.  No  such  appeal  lies 
from  a  second  injunction  order  is- 
sued in  aid  of  an  injunction  pre- 
viously granted.  Looney  v.  Eastern 
Texas  E.  Co.,  247  U.  S.  214,  38 
Sup.  Ct.  460,  62  L.  ed.  1084. 

17Ekiu  V.  U.  S.,  142  U.  S.  651, 
35  L.  ed.  1146;  Horner  v.  "CT.  S., 
No.  2,  U3  U.  S.  570,  36  L.  ed.  266; 
Carey  v.  Houston  &  T.  C.  E.  Co., 
150  U.  §.  170,  37  L.  ed.  1041;  Penn. 
Mutual  Life  Ins.  Co.  v.  Austin,  168 
r.  S.  685,  42  L.  ed.  626;  B.  Alt- 
man  &  Co.  V.  IJ.  S.,  224  IJ.  S.  583, 


56  L.  ed.  894.  Northwestern  Laun- 
dry V.  City  of  Des  Moines,  239  IT.  S. 
486.  There  is  then  no  occasion  to 
consider  the  constitutional  question 
if  the  case  may  be  disposed  of  on 
other  grounds.  MeCurdy  v.  TJ.  S., 
246  U.  S.  263.  A  cross-appeal,  or 
cross  writ  of  error  taken  by  the  re- 
spondent to  review  questions  not 
involving  the  construction  or  appli- 
cation of  the  Constitution  will  also 
be  then  determined.  Field  v.  Barber 
Asphalt  Paving  Co.,  194  U.  S.  618, 
48  L.  ed.  1142;  Boise  Artesian  Hot 
and  Cold  Water  Co.  v.  Boise  City, 
230  U.  S.  84.  Where  a  Circuit  Court 
of  Appeals  has  acted  without  juris- 
diction because  the  sole  question  at 
issue  arose  under  the  Constitution 
of  the  United  States,  the  Supreme 
Court  will  reverse  its  decree  without 
passing  upon  the  merits.  Union  & 
Planters'  Bank  v.  Memphis,  189  U. 
S.  71,  74,  47  L.  ed.  712,  714.  See 
Mississippi  E.  E.  Comm.  v.  L.  &  N. 
E.  E.  Co.,  225  U.  S.  272,  56  L.  ed. 
1087. 
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The  Supreme  Court  will  not  take  jurisdiction  upon  this  ground 
unless  there  is  a  substantial  controversy  which  is  not  merely 
colorable  concerning  the  construction  or  application  of  the  Con- 
stitution, or  the  validity  or  construction  of  a  treaty,"  No  appeal 
or  writ  or  error  lies  until  final  judgment  or  decree.^®  The  Su- 
preme Court  has  jurisdiction  to  review  the  judgments  of  the 
District  Courts  dismissing  claims  against  the  United  States 
where  the  amount  in  controversy  exceeds  three  thousand  dollars 
or  the  claim  is  forfeited  to  the  United  States  for  fraud ;  but  not 
otherwise;  and  also  all  judgments  of  such  courts  for  the  re- 


ISEe  Lennon,  150  U.  S.  393,  37 
L.  ed.  1120;  Carey  v.  Houston  &  T. 
Ey.  Co.,  150  U.  S.  170,  37  L.  ed. 
1041;  C,  A.  Treat  Mfg.  Co.  v. 
Standard  S.  &  I.  Co.,  157  U.  S.  674, 
39  L.  ed.  823;  Merritt  v.  Bowdoin 
College,  169  U.  S.  551,  42  L.  ed. 
850;  Muse  v.  Arlington  Hotel  Co., 
168  U.  S.  430;  Central  Tr.  Co.  v. 
Citizens'  St.  Ey.  Co.,  82  Fed.  1; 
City  of  Indianapolis  v.  Central  Tr. 
Co.,  83  Fed.  529;  s.  c,  27  C.  C.  A. 
580 ;  Cornell  v.  Green,  163  U.  S.  75, 
41  L.  ed.  76;  Consolidated  Water  Co. 
V.  Babcock,  173  U.  S.  702,  45  L.  ed. 
1257;  Lampasas  v.  Bell,  180  U.  S. 
276,  45  L.  ed.  527;  Am.  Sugar  Ee- 
fining  Co.  V.  U.  S.,  211  U.  S.  155, 
53  L.  ed.  129;  Franklin  v.  U.  S., 
216  r.  S.  559,  54  L.  ed.  615;  Brolan 
V.  U.  S.,  236  U.  S.  216;  United 
Surety  Co.  v.  Am.  Fruit  Product  Co., 
238  U.  S.  140.  When  the  constitu- 
tionality of  the  statute  that  is  at- 
tacked has  been  sustained  by  a  pre- 
vious decision,  the  appeal  will  be  dis- 
missed, Chicago  Junction  Ky.  Co. 
V.  King,  222  U.  S.  222,  56  L.  ed. 
173 ;  but  not  when  there  has  been 
a  division  of  opinion  in  the  court 
below,  or  there  is  a  conflict  of  opin- 
ion in  prior  decisions  as  to  the 
point    involved,    or    an    analysis    of 


former  decisions  is  necessary  in  or- 
der to  ascertain  whether  they  have 
passed  upon  the  point  in  question, 
Louisville  &  Nashville  E.  E.  Co.  v. 
Melton,  218  U.  S.  36,  54  L.  ed.  921; 
nor  where  the  bill  attacks  the  con- 
stitutionality of  a  State  statute, 
upon  the  validity  of  which  the  Su- 
preme Court  has  not  previously 
passed,  and  the  application  of  prior 
decisions  upon  statutes  which,  it  is 
contended,  are  similar,  goes  to  the 
merits,  Ontario  Land  Co.  v.  Wil- 
fong,  223  U.  S.  543,  56  L.  ed.  544. 
When  a  constitutional  question  has 
been  settled  by  a  unanimous  decision 
of  the  Supreme  Court  it  cannot  be 
subject  of  another  appeal.  Sloan  v. 
U.  S.,  193  U.  S.  614,  48  L.  ed.  814; 
Farrell  v.  O'Brien,  199  U.  S.  89,  50 
L.  ed.  101 ;  Harris  v.  Eosenberger, 
C.  C.  A.,  145  Fed.  449 ;  supra,  §  24. 
When  a  constitutional  question  ex- 
isted in  the  case  at  the  time  the  writ 
of  error  was  sued  out,  the  Supreme 
Court  retains  jurisdiction  to  decide 
the  other  questions  therein,  although 
the  objection  founded  upon  the  Con- 
stitution has  been  obviated.  Wil- 
liamson V.  U.  S.,  207  U.  S.  425,  434, 
52  L.  ed.  278,  285. 

19McLish  V.  Eoff,  141  U.  S.  661, 
35  L.  ed.  893;  infra,  §  695. 
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covery  of  claims  against  the  United  States,^*  except  customs 
cases.*^!  The  Supreme  Court  can  review  directly  the  decree  of 
the  District  Court  entered  upon  its  mandate.^^ 

§  688a.  Review  by  the  Supreme  Court  of  the  decisions  of  the 
Circuit  Courts  of  Appeals.  The  Judicial  Code  further  pro- 
vides: that  "the  judgments  and  decrees  of  the  Circuit  Courts 
of  Appeals  shall  be  final  in  all  cases  in  which  the  jurisdiction 
is  dependent  entirely  upon  the  opposite  parties  to  the  suit  or 
controversy,  being  aliens,  and  citizens  of  the  United  States,  or 
citizens  of  different  States ;  ^  also,  in  all  cases  arising  under  the 


20  Eeid  V.  U.  S.,  211  U.  S.  529,  53 
L.  ed.  313.  See  Arkansas  v.  Schlier- 
holz,  179  U.  S.  598,  45  L.  ed.  335; 
Homer  Fritch  v.  U.  S.,  248  U.  S. 
459  ;    infra,   §  711. 

21  See  infra,  §  689a. 

22  Arkadelphia  Co.  v.  St.  Louis  S. 
W.  Ey.  Co.,  249  U.  S.  134;  McCor- 
mick  V.  Oklahoma  City,  236  U.  S. 
657. 

§  688a.  1  The  Supreme  Court  can 
review  by  writ  of  error  or  appeal 
the  final  decision  of  a  Circuit  Court 
of  Appeals  provided  the  matter  in 
controversy  exceeds  one  thousand  dol- 
lars besides  costs,  in  a  ease  where 
the  plaintiff's  pleading  shows  that 
jurisdiction  exists  both  because  of 
diverse  citizenship  and  because  the 
case  arises  under  the  Constitution 
or  the  laws  of  the  United  States, 
although  the  plaintiff  himself  in- 
voked the  jurisdiction  because  of  the 
diversity  of  the  citizenship  alone. 
No.  Pae.  Ey.  Co.  v.  Soderberg,  188 
U.  S.  526,  47  L.  ed.  575;  Benedict 
V.  New  York,  250  U.  S.  321,  39 
Sup.  Ct.  476,  63  L.  ed.  1005;  but 
not  where  the  complainant  does  not 
in  his  pleading  invoke  the  protection 
of  the  Federal  constitution;  Omaha 
Electric  Light  and  Power  Co.  v.  City 
of  Omaha,  230  U.  S.  123.  A  recital 
that   a    judgment    was   rendered    in 


another  State  is  not  equivalent  to 
the  assertion  of  the  constitutional 
right  that  full  faith  and  credit  be 
given  thereto.  Bagley  v.  General 
Fire  Extinguisher  Co.,  212  U.  S.  477, 
53  L.  ed.  605.  Nor  where  the  al- . 
leged  infractions  of  the  Constitution 
are  without  color  or  merit,  or  are  an- 
ticipatory of  the  defense.  Denver  v. 
N.  Y.  Trust  Co.,  229  U.  S.  123;  G. 
&  C.  Merriam  Co.  v.  Syndicate  Pub. 
Co.,  237  U.  S.  618;  Norton  v.  White- 
side, 239  U.  S.  144.  Nor  where 
the  case  has  been  removed  from  a 
State  court  solely  because  of  diverse 
citizenship,  Louisville  and  NashviUe 
E.  E.  Co.  V.  W.  U.  Tel.  Co.,  237  JJ. 
S.  300 ;  D.  L.  &  W.  E.  E.  Co.  v.  Yur- 
konis,  238  U.  S.  439;  Southern  Pa- 
cific Co.  V.  Stewart,  245  U.  S.  359,  38 
Sup.  Ct.  130,  62  L.  e.d.  345,  where 
the  plaintiff  in  its  pleading  had  re- 
ferred to  an  act  of  Congress.  Nor 
where  the  constitutional  question  is 
not  raised  until  the  trial.  Bagley  v. 
General  Fire  Extinguisher  Co.,  212 
U.  S.  477,  53  L.  ed.  605;  Chicago 
Junction  Ey.  Co.  v.  King,  222  U.  S. 
222,  56  L.  ed.  173.  See  City  of 
Memphis  v.  Cumberland  Tel.  &  Tel. 
Co.,  218  U.  S.  624,  54  L.  ed.  1185; 
Boise  Artesian  Hot  and  Cold  Water 
Co.  v.  Boise  City  (2),  230  II.  S.  98. 
Nor   where   the   original   ground   of 
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patent  laws,"  under  the  trade-mark  laws,^  under  the  copyright 
laws,*    under    the    revenue    laws,^    and    under  the     criminal 


jurisdiction  aud  the  only  one  that 
appeared  by  the  plaintiff's  pleading 
was    a   difference    of  citizenship,   al- 
though subsequently  another  ground 
for  jurisdiction   appeared,   Colorado 
C.  C.  Min.  Co.  V.  Turck,  150  II.  S. 
138,  37  L.  ed.   1030;   Borgmeyer  v. 
Idler,  159  U.  S.  408,  40  L.  ed.  199; 
Third    St.    &    Suburban   Ey.    Co.    v. 
Lewis,  173  U.  S.  457,  43  L.  ed.  766; 
Am.  Sugar  Refining  Co.  v.  New  Or- 
leans, 181  U.  S.  277,  45  L.  ed.  859. 
See  also  Benjamin  v.  New  Orleans, 
169   r.   S.    161,   42  L.  €d.   700;    Re 
Jones,  164  U.  S.  691,  41  L.  ed.  601 ; 
Loeb    V.    Columbia    Township,    179 
IT.  S.  472,  45  L.  ed.  280;   Ayres  v. 
Polsdorfer,  187  U.  S.  585,  47  L.  ed. 
314.     Nor  in  ancillary  proceedings, 
Gregory  v.  Van  Ee,  160  U.  S.  643, 
40  L.  ed.  566;   Carey  v.  Houston  & 
T.  C.  E.  Co.,  161  U.  S.  115,  40  L. 
ed.  638,  including  a  suit  for  the  col- 
lection of  assets,  brought  by  a  re- 
ceiver appointed  by  a  Federal  court ; 
Pope  V.  Louisville,  N.   A.   &  C.   E. 
Co.,     173     U.     S.     573,     43     L.     ed. 
814.      Nor     in     proceedings      upon 
petitions   of   intervention,    Eouse    v. 
Hornsby,   161   U.   S.  588,  40  L.   ed. 
817;  Gregory  v.  Van  Ee,  160  U.  S. 
643,   40   L.    ed.    506.      Nor   in   suits 
brought    by    and    against    receivers 
of    Federal    courts    when    the    sole 
ground    of    jurisdiction    is    that    in 
the    suits    wherein    they    were    ap- 
pointed   there    was    a    diversity    of 
citizenship.    Pope    v.    Louisville,    N. 
A.  &  C.  Ey.  Co.,  173  U.  S.  573,  43 
L.  ed.   814;   Eouse  v.  Hornsby,   161 
U.  S.  588,  40  L.  ed.  817;   Carey  v. 
Houston  &  T.  C.  Ey.  Co.,  161  U.  S. 
115,  40  L.  ed.  638.    But  the  Supreme 
Court  may  review  a  decree  upon  a 


petition  by  a  receiver  for  relief 
against  a  violation  of  a  right  se- 
cured by  the  Constitution  of  the 
United  States.  Eailroad  Commis- 
sion V.  Worthington,  225  II.  S.  101, 
56  L.  ed.  1004.  Nor  in  suits  to 
which  national  banking  associations 
are  parties  and  there  is  no  other 
Federal  question  in  the  case;  Conti- 
nental Nat.  Bank  v.  Buford,  191 
U.  S.  119,  48  L.  ed.  119. 

2  See  supra,  §  29. 

3  Hutchinson,  Pierce  &  Co.  v. 
LoeAvy,  217  II.  S.  457,  54  L.  ed. 
838;  33  St.  at  L.  724-731,  eh.  592, 
§§  1-30.  This  was  not  repealed  by 
the  Judicial  Code.  Street  &  Smith 
V.  Atlas  Mfg.  Co.,  231  II.  S.  348; 
Hanover  Star  Milling  Co.  v.  Met- 
ealf,  240  II.  S.  403 ;  see  supra,  §  30. 

4  Webster  v.  Daly,  163  U.  S.  155; 
Street  v.  Atlas  Mfg.  Co.,  231  U.  S. 
348,  351,  34  Sup.  Ct.  73,  58  L.  ed. 
262.  So,  in  suits  for  damages  on 
account  of  the  infringement  of  a 
common-law  copyright.  Press  Pub. 
Co.  V.  Monroe,  164  U.  S.  105,  41  L. 
ed.  367.  The  Supreme  Court  took 
jurisdiction  of  a  writ  of  error  to 
review  the  judgment  in  a  suit  to 
recover  penalties  exceeding  one  thou- 
sand dollars  for  breach  of  copy- 
right; Brady  v.  Daly,  175  U.  S.  148, 
44  L.  ed.  1009.    See  supra,  §  29. 

5  Suits  to  review  the  decisions  of 
the  board  of  general  appraisers, 
arise  under  the  revenue  laws,  Anglo- 
Californian  Bank  v.  U.  S.,  175  U.  S. 
37,  44  L.  ed.  64.  The  decision  of  a 
Circuit  Court  of  Appeals  is  not  final 
where  the  case  arises  under  the  in- 
ternal revenue  laws.  Sprecklcs  Sug- 
ar Eef.  Co.  v.  McClain,  192  U.  S. 
397,   48  L.   ed.   496,   or  tariff   laws. 
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laws,^  and  in  admiralty''^  cases."  ^  By  the  Act  of  September  6, 
1916,  this  finality  was  extended  to  "judgments  and  decrees  of 
the  Circuit  Coui'ts  of  Appeals  in  all  proceedings  and  causes  aris- 
ing under  'An  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States,'  approved  July  first,  eighteen 
hundred  and  ninety-eight,^  and  in  all  controversies  arising  in 
such  proceedings  and  causes;  also,  in  all  causes  arising  under 
*An  Act  relating  to  the  liability  of  common  carriers  by  railroad 
to  their  employees  in  certain  cases,'  approved  April  twenty- 
second,  nineteen  hundred  and  eight ;  ^^  also,  in  all  causes  arising 
under  'An  Act  to  promote  the  safety  of  employees  and  travelers 
upon  railroads  by  limiting  the  hours  of  service  of  employees 
thereon, '  approved  March  fourth,  nineteen  hundred  and  seven ;  ^^ 
also,  in  all  causes  arising  under  'An  Act  to  promote  the  safety 
of  employees  and  travelers  upon  railroads  by  compelling  com- 
mon carriers  engaged  in  interstate  commerce  to  equip  their  cars 
with  automatic  couplers  and  continuous  brakes  and  their  loco- 
motives with  driving-wheel  brakes,  and  for  other  purposes,' 
approved  March  second,  eighteen  hundred  and  ninety-three ;  ^^ 
and  also,  in  all  causes  arising  under  any  amendment  or  supple- 
ment to  any  one  of  the  aforementioned  Acts  which  has  been 
heretofore  or  may  hereafter  be  enacted,  shall  be  final."  ^'  "All 
cases  not  .hereinbefore,  in  this  section,  made  final  ^*  there  shall  be 

B.  Altman  &  Co.  v.  U.  S.,  224  U.  S.  Yurkonis,  239  U.  S.  652;  Missouri, 

583,  56  L.  ed.  894,  and  the  plain-  Kansas  &   Texas  Ey.   Co.  v.  Wulf, 

tiff    in   his    pleading    questions    the  226  U.  S.  570,  57  L.  ed.  — . 

constitutionality  of  such  a  statute.  H  Chicago    Junction    Ey.    Co.    v. 

6  Proceedings  upon  a  writ  of  scire  King,  222  U.  S.  222,  56  L.  ed.  173. 
facias  to  enforce  a  forfeited  recog-  12  Act  of  Jan'y  28,  1915,  ch.  22, 
nizance  or  bail  bond  to  secure  the  §  4,  as  amended  Sept.  6,  1916,  ch. 
appearance  of  the  defendant  to  a  448,  §  3,  Comp.  St.  §  1120a. 
criminal  charge  arise  "under  the  13  Jud.  Code,  §128,  36  St.  at  L. 
criminal  laws, ' '  Hunt  v.  U.  S.,  166  1087,  Ibid.  §  241,  Comp.  St.  §  1120. 
U.  S.  424,  41  L.  ed.  1063.  14  Such    decisions    are    not    final 

7  Proceedings  to  limit  the  liability  where  one  of  the  parties  is  a  f or- 
of  ship-owners  are  admiralty  cases.  eign  State.  Columbia  v.  Cauca  Co., 
Oregon  E.  &  Nav.  Co.  v.  Balfour,  190  U.  S.  524,  47  L.  ed.  1150.  Nor 
179  U.  S.  55,  45  L.  ed.  82.  in    cases    under    the    Pure    Food    & 

8  Jud.  Code,  §  128,  36  St.  at  L.  Drugs  Act.  Four  Hundred  and 
1087;   H)id.  §241.  Forty-three    Cans    of    Frozen    Egg 

9  Supra,  §669.  Product     v.     U.     S.,     226     H.     S. 

10  See  D.  L.   &  W.  E.   E.   Co.  v.       172,     57    L.     ed.    — .      See    supra, 
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of  right  an  appeal  or  writ  of 

§  607.      Under    the    Mining    Laws. 
Butte    &    Superior    Copper    Co.    v. 
Clark-Montana    Kealty    Co.,    249    TJ. 
S.    12;    or    land    laws,    Florida    C. 
&  P.  K.  Co.  V.  Bell,  176  U.  S.  321, 
44  L.  ed.  486 ;  of  the  United  States, 
where  the  plaintiff 's  pleading  claims 
relief    thereunder    and    shows    that 
there  is  a  controversy  between  him 
and  the  defendant  as  to  their  con- 
struction.    See  supra,  §  31.    Suits  to 
enforce  a  lien  or  title  under  a  de- 
cree or  judgment  of  a  Federal  court; 
Kansas    City   Ry.    Co.    v.    Guardian 
Trust  Co.,  240  U.  S.  166,  178.   Suits 
brought   against   a   marshal   of   the 
United  States  and  a  private  person 
on  account  of  an  alleged  wrongful 
execution  of  the  process  of  a  Fed- 
eral court;   Sonnentheil  v.  Christian 
Moerlein  Br.  Co.,  172  U.  S.  401,  43 
L.    ed.    492.      See    supra,    §39,      A 
suit  brought  against  a   receiver  of 
a  national  bank  appointed   by   the 
Comptroller,    Auten   v.    U.    S.    Nat. 
Bank,  174  U.  S.  125,  43  L.  ed.  920, 
or  by  a  creditor  of  a  national  bank, 
to  enforce  the  statutory  liability  of 
the  stockholders  therein,  Wyman  v. 
Wallace,  201  U.   S.  230,  50  L.   ed. 
738.     A  suit  brought  by  the  United 
States  to  cancel  a  patent  for  an  in- 
vention; U.  S.  V.  Am,  Bel.  Tel.  Co., 
159  U.  S.  548,  40  L.  ed.  255;  or  to 
dissolve  an  association  formed  to  mo- 
nopolize interstate  commerce;  U.  S. 
V.  Trans-Missouri  Freight  Ass  'n,  166 
U.  S.  290,  41  L.  ed.   1007.    A  suit 
brought  by  the  Interstate  Commerce 
Commission   to    enforce   one    of    its 
orders.  Interstate  Commerce  Com'n 
V,  Detroit,  G.  H.  &  M.  Ry.  Co.,  167 
U.  S.  633,  42  L.  ed.  306.    Formerly 
the  decisions  of  the  Circuit  Courts 
of  Appeals  were  not  final  where  the 
Federal  jurisdiction  depended  solely 


error  or  review  of  the  case  by 

upon  the  fact  that  the  party  is  a 
corporation  chartered  by  Congress. 
No.  Pac.  R,  Co.  V,  Amato,  144  U.  S. 
465,   36   L.    ed.    506    (in   which   the 
author  was  counsel)  ;  Union  Pac.  R. 
Co.  V.  Harris,  158  U,  S.  326,  39  L. 
ed.  1003;    Texas  &  Pac.  Ry.  Co.  v. 
Gentry,  163  U.  S.  353,  41  L.  ed.  186; 
Texas  &  Pacific  Railway  Co.  v.  Hill, 
237  U.  S.  208 ;  Texas  &  Pacific  Rail- 
way Co.  V.  Marcus,  237  U.  S.  215. 
It  has  been  said  that  Avhere  there 
is  jurisdiction,  because  the  cause  of 
action    rests    on    a    statute    of    the 
United  States,  and  none  of  the  con- 
tentions  directly    invoke    the    inter- 
pretation of  the  statute,  but  merely 
the  question  whether  on  the  evidence 
there  was  a  right  of  recovery;   the 
case  belongs  to  that  class  in  which 
it  was  the  purpose  of  Congress  to 
make  the   judgment  of  the   Circuit 
Court  of  Appeals  final,  and  the  Su- 
preme Court  will  only  examine  the 
record    to    see    if    plain    error    has 
been  committed,  and  if  that  is  not 
apparent    it    will    affirm    the    judg- 
ment.    Chicago  Junction  Ry.  Co.  v. 
King,  222  U.  S.  222,  56  L.  ed.  173. 
But  see  No.  Pac.  R.  Co.  v.  Amato, 
144  U.  S.  465,  36  L.  ed.  506;  Union 
Pac.  R.  Co.  V.  Harris,  158  U.  S.  326, 
39  L.  ed.  1003;    Texas  &  Pac.  Ry. 
Co.  V.  Gentry,  163  U.  S.  353,  41  L. 
ed.   186.    Where  the  District  Court 
would  not  have  had  jurisdiction  had 
the    allegations    of    diverse    citizen- 
ship been  stricken  from  the  plain- 
tiff's pleading,  its  decision  is  final. 
Bagley  v.  General  Fire  Extinguisher 
Co.,  212  U.  S.  477,  53  L.  ed.  605; 
Weir  v.    Rountree,   216   U.   S.    607, 
54  L.  ed.  635;   Shine  v.  Fox  Bros. 
Mfg.  Co.,  216  U.  S.  609,  54  L.  ed. 
636. 
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the  Supreme  Court  of  the  United  States  ^^  where  the  matter  in 
controversy  shall  exceed  one  thousand  dollars  besides  costs."  ^^ 
No  such  appeal  lies  from  a  decree  of  such  a  court  that  is  not 
final  in  its  nature,"  nor  from  an  order  affirming  or  reversing 
an  interlocutory  order  for  an  injunction."  In  all  these  cases 
the  Supreme  Court  may  review  the  decision  by  certiorari}^ 

§  689.  Review  by  the  Supreme  Court  through  certiorari  of 
decisions  of  the  Circuit  Courts  of  Appeals.  "In  any  case, 
civil  or  criminal,  in  which  the  judgment  or  decree  of  the  circuit 
court  of  appeals  is  made  final  by  the  provisions  of  this  title  it 
shall  be  competent  for  the  Supreme  Court  to  require,  by  certio- 
rari or  otherwise,  upon  the  petition  of  any  party  thereto,  any 
such  case  to  be  certified  to  the  Supreme  Court  for  its  review  and 
determination,  with  the  same  power  and  authority  in  the  case 
as  if  it  had  been  carried  by  appeal  or  w^rit  of  error  to  the 
Supreme  Court. ' '  ^ 

A  certiorari  will  issue  from  the  Supreme  Court  under  this 
section  of  the  Judicial  Code  where  questions  of  gravity  or  im- 
portance are  involved  ^  or  in  the  interest  of  uniformity  of  de- 
ls San  Pedro,  Los  Angeles  &  Salt  A.  &  S.  L.  E.  Co.  v.  U.  S.,  247  U.  S. 
Lake  Eailroad  Co.  v.  U.  S.,  247  U.  307,  38  Sup.  Ct.  498,  62  L.  ed.  1129. 
S.  307.  A  stipulation  that  the  daily  See  infra,  §  696. 
interstate  shipments  from  the  com-  17  U.   S.  v.  Krall,  174  U.  S.  38.5, 

petitive  points  in  question  exceeded  43  L.  ed.  1017;  MacLeod  v.  Graven, 
$1,000,  when  coupled  with  an  alle-  C.  C.  A,,  79  Fed.  84.  Infra,  §  695. 
gation  in  the  answer  that  free  com-  18  Kirwan  v.   Murphy,  170  IT.   S. 

petition  would  cause  great  loss  and  205,  42  L.  ed.  1009;  Union  Pae.  E. 
possible  financial  ruin  to  the  rail-  Co.  v.  Board  of  Com'rs,  247  U.  S. 
road  company,  were  sufficient  proof  282,  38  Sup.  Ct.  510,  62  L.  ed.  1110. 
that   the  matter  in   controversy  ex-  19  See  infra,  §  689. 

ceeded     $1,000;     U.     S.    v.     Trans-  §689.     Uud.   Code   §240,   36   St. 

Missouri  Freight   Ass'n,   166  U.   S.        at  L.  1087. 

290,  41  L.  ed.  1007.     No  appeal  lies  2  It  will  usually  issue  where  ques- 

td  the  Supreme  Court  from  a  decree  tions  of  international  importance 
of  a  Circuit  Court  of  Appeals  upon  are  involved;  ^e  Lau  Ow  Bew,  141 
an  application  for  the  writ  of  Imheas  U.  S.  583,  587,  588,  35  L.  ed.  868. 
corpus,  since  the  matter  in  contro-  869,  870;  U.  S.  v.  The  Three 
versy  cannot  be  measured  in  money.  Friends,  166  TJ.  S.  1,  41  L.  ed.  897, 
Lau  Ow  Bew  v.  U.  S.,  144  U.  S.  and  where  there  is  a  question  as  to 
47,  36  L.  ed.  340.  See  supra,  §§  6-18,  the  disqualification  of  a  judge  of 
infra,   §  693.  the  Circuit  Court  of  Appeals  to  sit 

16Jud.  Code  §128;  San  Pedro  L.       in   the  case.     American  Constr.  Co. 
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cision.3  The  writ  is  issued  with  great  liberality  in  cases  of 
admiralty*  and  in  cases  brought  under  section  16  of  the  Act 
to  regulate  comnierce,^  but  rarely  in  patent  cases  where  no 
fundamental  principle  is  involved.  The  writ  may  issue  in  a 
case  which  the  Circuit  Court  of  Appeals  has  dismissed  for  an 
alleged  want  of  jurisdiction.^  The  Supreme  Court  may,''  but 
rarely  will,^  order  the  certification  of  the  record  on  an  appeal 
to  the  Circuit  Court  of  Appeals  from  an  interlocutory  order. 


V.  Jacksonville,  T.  &  K.  W.  Ey.  Co., 
148  U.  S.  372,  37  L.  ed.  486.  For 
the  issue  of  the  writ  to  review  a 
decree  in  a  suit  for  the  infringement 
of  a  patent  and  copyright  and  to 
restrain  unfair  competition,  see  Mec- 
cano V.  Wanamaker,  253  U.  S.  136. 
For  its  issue  in  a  suit  to  restrain 
the  infringement  of  a  trademark, 
see  United  Drug  Co.  v.  Theodore 
Vectanus  Co.,  248  U.  S.  90,  39  Sup. 
Ct.  48,  63  L.  ed.  141. 

3Ee  Woods,  143  U.  S.  202,  206, 
36  L.  ed.  125,  126,  per  Fuller,  C.  J. 
Cf.  Chicago  &  N.  W.  Ey.  Co.  v. 
Osborne,  146  TJ.  S.  354,  36  L.  ed. 
1002;  where  there  is  a  difference  of 
opinion  between  different  Circuit 
Courts  of  Appeals ;  Columbus  Watch 
Co.  V.  Eobbins,  148  U.  S.  266,  37  L. 
ed.  445;  Hanover  Star  Milling  Co. 
v.  Metcalf,  240  U.  S.  403.  But  see 
Meccano,  Ltd.  v.  John  Wanamaker, 
253  U.  S.  136;  where  there  is  an 
important  conflict  between  the  de- 
cisions of  a  Circuit  Court  of  Ap- 
peals, and  a  State  Supreme  Court  in 
the  same  circuit;  Forsyth  v.  Ham- 
mond, 166  U.  S.  506,  41  L.  ed.  1095; 
Anderson  v.  Moyer,  139  Fed.  499. 

4  See  The  Kensington,  183  U.  S. 
263,  22  Sup.  Ct.  102,  46  L.  ed.  190, 
in  which  the  author  was  counsel. 

5  Southern  Pac.  Co.  v.  Darnell- 
Taenzer  Lumber  Co.,  245  U.  S.  531, 
535. 

6  Kingman  &  Co.  v.  Western  Mfg. 


Co.,  170  U.  S.  675,  42  L.  ed.  1192; 
American  S.  E.  Co.  v.  New  Orleans, 
181  U.  S.  277,  45  L.  ed.  859. 

7  American  Constr.  Co.  v.  Jack- 
sonville, T.  &  K.  W.  Ey.  Co.,  148 
U.  S.  372,  386,  37  L.  ed.  486,  492; 
Harriman  v.  Northern  Securities  Co., 
197  U.  S.  244,  49  L.  ed.  739;  Flan- 
nelly  V.  Delaware  &  Hudson  Co., 
225"  U.  S.  597,  56  L.  ed.  1221,  an 
order  granting  a  new  trial.  Upon 
such  an  appeal  the  court  may  dis- 
miss the  bill,  Denver  v.  N.  Y.  Trust 
Co.,  229  U.  S.  123. 

8  Denver  v.  N.  Y.  Trust  Co.,  229 
U.  S.  123.  A  refusal  of  the  writ 
upon  an  interlocutory  application  is 
not  equivalent  to  an  affirmance.  Ibid. 
Boise  Commercial  Club  v.  Oregon 
Short  Line  E.  Co.,  C.  C.  A.,  260 
Fed.  769,  772,  per  Learned  Hand,  J. 
"We  assume  that  ordinarily'  the  de- 
nial of  the  writ  of  ceHiorari  by  the 
Supreme  Court  may  not  indicate  the 
expression  of  an  opinion  in  affirm- 
ance of  the  law  of  the  case  as  ap- 
plied by  the  Circuit  Court  of  Ap- 
peals, but  where  there  is  a  single 
question  involved,  and  that  question 
is  entirely  one  of  jurisdiction  and 
there  have  been  radically  diverse 
decisions  by  the  lower  Federal 
courts,  the  denial  of  the  writ  would 
fairly  imply  that  the  court  was  sat- 
isfied that  the  jurisdictional  point 
had  been  rightly  decided." 
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The  Supreme  Court  cannot  issue  a  writ  of  certiorari  under 
§  241  of  the  Judicial  Code,  which  has  been  previously  quoted, 
to  bring  before  it  a  case  which  it  has  appellate  jurisdiction  to 
review  by  appeal  or  writ  of  error,®  but  it  may  do  so  under 
§  262,  giving  it  ppwer  to  issue  original  writs.^"  The  Supreme 
Court  may  issue  a  certiorari  directing  the  whole  case  before  the 
Circuit  Court  of  Appeals  to  be  certified  to  it  for  its  decision, 
whether  its  advice  is  requested  or  not.^^  It  will  then  ordinarily 
decide  the  whole  matter  in  controversy,  as  fully  as  if  it  had 
been  brought  up  for  review  by  writ  of  error  or  appeal. ^^  The 
writ  brings  up  the  whole  case,  including  questions  aifecting  the 
merits  and  those  concerning  the  jurisdiction  of  the  District 
Court,  if  they  have  been  properly  saved,^*  and  the  decision  of 
the  Circuit  Court  of  Appeals  upon  a  former  appeal  in  the  same 
case.^* 


9  Lau  Ow  Bew  v.  U.  S.,  144  U.  S. 
47,  36  L.  ed.  340;  TJ.  S.  v.  Beatty, 

232  U.  S.  463;  Spiller  v.  Atchison, 
T.  &  S.  F.  Ey.  Co.,  253  U.  S.  117. 

10  Union  Pac.  E.  E.  Co.  v.  Weld 
County,  247  U.  S.  282.  See  stipra, 
§460. 

11  Lau  Ow  Bew  Co.  v.  U.  S.,  144 
U.  S.  47,  36  L.  ed.  340.  When  two 
parties  petition  for  writs  of  certio- 
rari to  review  the  same  judgment 
and  the  entire  matter  can  be  dis- 
posed of  on  one  petition  the  other 
■will  be  denied;    Gompers  v.  U.  S., 

233  U.  S.  604.  The  court  may  allow 
a  certiorari  in  lieu  of  a  cross  appeal 
which  is  dismissed;  Central  Trust 
Co.  V.  Chicago  Auditorium,  240  XJ. 
S.  581. 

12  Loewe  v.  Lawlor,  208  U.  S.  274, 
52  L.  ed.  488. 

13  Camp  V.  Gress,  250  U.  S.  308. 
An  error  in  interlocutory  proceed- 
ings may  then  be  reviewed  although 
a  previous  writ  of  certiorari  to  re- 
view this  has  been  denied.  Hamil- 
ton Shoe  Co.  V.  Wolf  Brothers,  240 
U.  S.  251.    A  constitutional  question 


may  be  considered  although  it  was 
not  raised  in  the  court  below.  Itow 
&  Fushimi  v.  U.  S.,  233  U.  S.  581. 
The  concurrent  finding  of  the  Dis- 
trict Court  and  the  Circuit  Court  of 
Appeals  upon  a  question  of  fact  will 
rarely  be  disturbed.  Pacific  Mail  S. 
S.  Co.  V.  Schmidt,  241  U.  S.  245; 
Houston  Oil  Co.  v.  Goodrich,  245  U. 
S.  440.  When  the  error  of  the  Cir- 
cuit Court  of  Appeals  was  upon  a 
question  of  jurisdiction  and  the  case 
was  not  there  decided  upon  the  mer- 
its, the  case  will  ordinarily  be  re- 
manded for  a  decision  thereupon. 
Brown  v.  Fletcher,  237  U.  S.  583. 
When  the  writ  was  erroneously  or 
improvidently  granted  it  may  be  dis- 
missed without  a  decision  upon  any 
of  the  questions  involved.  Tyrrell. 
District  of  Columbia,  243  U.  S.  1; 
Houston  Oil  Co.  v.  Goodrich,  245 
U.   S.   440. 

14  Panama  E.  Co.  v.  Napier  Ship- 
ping Co.,  166  U.  S.  280,  41  L.  ed. 
1004.  But  see  Smith  v.  Vulcan  Iron 
Works,  165  U.  S.  518,  41  L.  ed.  810. 
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§  689a.  Review  by  the  Supreme  Court  through  certiorari  of 
decisions  of  the  Court  of  Customs  Appeals.  By  the  Judicial 
Code  "in  any  case  in  which  the  judgment  or  decree  of  the  Court 
of  Customs  Appeals  is  made  final  by  the  provisions  of  this  title, 
it  shall  be  competent  for  the  Supreme  Court,  upon  the  petition 
of  either  part,  filed  within  sixty  days  next  after  the  issue  by 
the  Court  of  Customs  Appeals  of  its  mandate  upon  decision, 
in  any  case  in  which  there  is  drawn  in  question  the  construction 
of  the  Constitution  of  the  United  States,  or  any  part  thereof,  or 
of  any  treaty  made  pursuant  thereof,  or  in  any  other  case  when 
the  Attorney  General  of  the  United  States  shall,  before  the  de- 
cision of  the  Court  of  Customs  Appeals  is  rendered,  file  with 
the  court  a  certificate  to  the  effect  that  the  case  is  of  such  im- 
portance as  to  render  expedient  its  review  and  determination, 
with  the  same  power  and  authority  in  the  case  as  if  it  had  been 
carried  by  appeal  or  writ  of  error  to  the  Supreme  Court ;  And 
provided  further.  That  this  Act  shall  not  apply  to  any  case 
involving  only  the  construction  of  section  one,  or  any  portion 
thereof,  of  an  Act  entitled,  'An  Act  to  provide  revenue,  equalize 
duties,  and  encourage  the  industries  of  the  United  States,  and 
for  other  purposes,'  approved  August  fifth,  nineteen  hundred 
and  nine,  nor  to  any  case  involving  the  construction  of  section 
two  of  an  Act  entitled  "'An  Act  to  promote  reciprocal  trade  re- 
lations with  the  Dominion  of  Canada,  and  for  other  purposes,' 
approved  July  twenty-sixth,  nineteen  hundred  and  eleven. ' '  ^ 

§  689b.  Review  by  the  Supreme  Court  through  certiorari  of 
decisions  of  the  Court  of  Appeals  of  the  District  of  Columbia. 
The  Judicial  Code,  after  enumerating  the  cases  in  which  the 
Supreme  Court  may  review  by  appeal  or  writ  of  error  final 
decisions  of  the  Court  of  Appeals  of  the  District  of  Columbia, 
provides:  "In  any  case  in  which  the  judgment  or  decree  of 
said  Court  of  Appeals  is  made  final  by  the  section  last  preceding, 
it  shall  be  competent  for  the  Supreme  Court  of  the  United  States 
to  require,  by  certiorari  or  otherwise,  any  such  case  to  be  cer- 
tified to  it  for  its  review  and  determination,  with  the  same  power 
and  authority  in  the  case  as  if  it  had  been  carried  by  writ  of 

§  689a.  1  36  St.  at  L.  91,  105,  38 
St.  at  L.  703,  Comp.  St.  §  1186,  see 
supra,  §  77. 
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error  or  appeal  to  said  Supreme  Court.  It  shall  also  be  com- 
petent for  said  Court  of  Appeals,  in  any  case  in  which  its  judg- 
ment or  decree  is  made  final  under  the  section  last  preceding, 
at  any  time  to  certify  to  the  Supreme  Court  of  the  United 
States  any  questions  or  propositions  of  law  concerning  which  it 
desires  the  instruction  of  that  court  for  their  proper  decision; 
and  thereupon  the  Supreme  Court  may  either  give  its  instruc- 
tion on  the  questions  and  propositions  certified  to  it,  which  shall 
be  binding  upon  said  court  of  appeals  in  such  case,  or  it  may 
require  that  the  whole  record  and  cause  be  sent  up  to  it  for  its 
consideration,  and  thereupon  shall  decide  the  whole  matter  in 
controversy  in  the  same  manner  as  if  it  had  been  brought  there 
for  review  by  writ  of  error  or  appeal. ' '  ^ 

§  689c.  Review  by  the  Supreme  Court  through  certiorari  of 
decisions  of  the  Supreme  Courts  of  Hawaii,  Porto  Rico  and 
the  Philippine  Islands.  By  the  Judicial  Code  in  all  civil  or 
criminal  cases  wherein  the  final  judgments  and  decrees  of  the 
Supreme  Court  of  Hawaii  and  of  the  Supreme  Court  of  Porto 
Rico  are  not  reviewable  directly  by  appeal  or  writ  of  error  "it 
shall  be  competent  for  the  Supreme  Court  of  the  United  States 
to  require  by  ceHiorari,  upon  the  petition  of  any  party  thereto, 
that  the  case  be  certified  to  it,  after  final  judgment  or  decree, 
for  review  and  determination,  with  the  same  power  and  author- 
ity as  if  taken  to  that  court  by  appeal  or  writ  of  error. ' '  ^ 

By  the  Act  of  September  6,  1916,  "No  judgment  or  decree 
rendered  or  passed  by  the  Supreme  Court  of  the  Philippine 
Islands  more  than  sixty  days  after  the  approval  of  this  Act 
shall  be  reviewed  by  the  Supreme  Court  upon  writ  of  error  or 
appeal;  but  it  shall  be  competent  for  the  Supreme  Court,  by 
ceHiorari  or  otherwise,  to  require  that  there  be  certified  to  it 
for  review  and  determination,  with  the  same  power,  and  author- 

§689b.     1  Act  of  March   3,   1901,  viewed;  George  A.  Fuller  Co.  v.  Otis 

eh.   854,   §234,   31   St.   at   L.   1227;  Elevator  Co.,  245  U.  S.  489. 

March  3,  1911,  eh.  231,  §  251,  36  St.  §  689c.     1  Jud.      Code     §  246,     as 

at  L.  1159.     See  infra,  §  691;  a  con-  amended,  35  St.  at  L.  838,  36  St.  at 

tempt  proceeding  may   be   thus   re  L.  1158.     Act  of  Jan'y  28,  1915,  38 

viewed;  Gompers  v.  U.  S.,  253  U.  S.  St.    at    L.    804,    Comp.    St.    §1223. 

604.    A  judgment  which  is  not  final,  See  infra,  §  691a  and  as  to  the  prac- 

such  as  a  judgment  of  reversal  which  tice  see  supra,  §  689. 
orders  a  new  trial,  may  be  thus  re- 


§  689d]  CERTIORARI  TO  STATE  COURTS  3681 

ity  and  with  like  effect  as  if  brought  up  by  writ  of  error  or 
appeal,  any  case  wherein  after  such  sixty  days,  the  Supreme 
Court  of  the  Philippine  Islands  may  render  or  pass  a  judgment 
or  decree  which  could  be  subject  to  review  under  existing 
laws.  "2 

§  689d.  Review  by  the  Supreme  Court  through  certiorari  of 
decisions  of  the  State  courts.  By  the  Act  of  September  6,  1916, 
"It  shall  be  competent,  for  the  Supreme  Court  by  certiorari  or 
otherwise,^  to  require  that  there  be  certified  to  it  for  review 
and  determination  with  the  same  power  and  authority  and  with 
like  effect  as  if  brought  up  by  writ  of  error,  any  cause  wherein 
a  final  judgment  or  decree  has  been  rendered  or  passed  by  the 
highest  court  of  a  State  in  which  a  decision  could  be  had,  where 
is  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or 
an  authority  exercised  under  the  United  States,  and  the  de- 
cision is  in  favor  of  their  validity;  or  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of,  or  an  authority  exercised  under 
any  State,  on  the  ground  of  their  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the  United  States,  and  the  decision 
is  against  their  validity,^  or  where  any  title,  right,  privilege, 

2  Act  of  Sept.  6,  1916,  ch.  448,  §  5,  Consol.  Min.  Co.,  233  U.  S.  87.  But 
39  St.  at  L.  727,  Comp.  St.  §  1225b.  not  ^vhen  this  is  clearly  erroneous. 
See  infra,  §  691a,  and  as  to  practice  Philippine  Sugar  Estates  Develop- 
see  supra,  §  689.  Gsell  v.  Insular  nient  Co.  v.  Government  of  the  Pliil- 
Customs  Collector,  239  U.  S.  93;  ippine  Islands,  247  U.  S.  385,  38 
Tayabas  Land  Co.  v.  Manila  E.  E.  Sup.  Ct.  513,  62  L.  ed.  1177. 
Co.,  250  U.  S.  22.  Upon  an  appeal  §  689d.  1  "The  words,  'or  other- 
from  a  decree  of  reversal  the  Su-  wise'  add  nothing  of  substance  to 
preme  Court  of  the  United  States  the  thought  expressed  by  the  new 
reviewed  the  evidence  and  finally  act."  Chicago  Great  Western  E.  E. 
disposed  of  the  case.  Philippines  Co.  v.  Bashani,  249  U.  S.  165,  39 
Sugar  Estates  Development  Co.  v.  Sup.  Ct.  213,  63  L.  ed.  534,  per  Pit- 
Government    of    Philippine    Islands,  ney,   J. 

247  U.  S.  385,  38  Sup.  Ct.  513,  62  2  Much    can    be   said   against   the 

L.  ed.  1177,    It  will  usually  defer  to  validity  of  this  clause  of  the  statute, 

the  decision  of  the  court  below  upon  although   it  is   not   improbable  that 

the  construction  of  local  laws.   Iban-  it  may  be  sustained.     Where  the  de- 

ez  V.   Hongkong  &  Shanghai  Bank-  cision    of    the    State    court    was    in 

ing  Corp.,   246   U.   S.   621,   38   Sup.  favor   of   the   title,   right,  privilege, 

Ct.   410,  62  L.  ed.  903.     Cf.  Terri-  or  immunity  claimed  under  the  Fed- 

tory    of    Arizona    v.    Copper    Queen  eral    authority,   the    Supreme    Court 
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or  immunity  is  claimed  under  the  Constitution,  or  any  treaty  ' 
or  statute  of,*  or  commission  held,  or  authority  exercised  under 


had  before  this  act  no  jurisdiction 
to  review  it.  Missouri  v.  Andriano, 
138  U.  S.  496,  34  L.  ed.  1012. 

3  See  supra,  §  688. 

4  Straus  v.  Am.  Publishers '  Ass  'n, 
231  IT.  S.  222;  Sage  v.  Hampe,  235 
TJ.  S.  99.  Such  is  a  case  which  in- 
volves the  construction  of  an  act  of 
Congress  under  which  a  corporation 
is  organized.  Supreme  Lodge, 
Knights  of  Pythias  v.  Minis,  241  XJ. 
S.  574;  Supreme  Lodge  Knights  of 
Pythias  v.  Smyth,  245  U.  S.  594.  A 
decision  as  to  classification  of  mer- 
chandise imported  into  the  Philip- 
pine Islands  involves  the  construc- 
tion of  the  Philippine  Tariff  Act. 
Gsell  V.  Insular  Collector  of  Cus- 
toms, 239  U.  S.  93.  Such  is  the 
right  to  a  recovery.  Seaboard  Air 
Line  Eailway  v.  Padgett,  Adminis- 
tratrix of  Padgett,  236  U.  S.  668; 
Chicago,  Eock  Island  &  Pacific  Ry. 
Co.  V.  Devine,  239  U.  S.  52;  Great 
Northern  Ey.  Co.  v.  Alexander,  246 
U.  S.  276;  or  a  defense.  Nor.  Car. 
E.  R.  Co.  v.  Zachary,  232  U.  S. 
248;  Seaboard  Air  Line  v.  Horton, 
233  IJ.  S.  492;  Toledo,  St.  L.  & 
West.  R.  R.  Co.  V.  Slavin,  236  U.  S. 
454;  Chicago  and  Northwestern  Ry. 
Co.  V.  Gray,  237  U.  S.  399;  Norfolk 
Southern  Railroad  Co.  v.  Ferebee, 
238  U.  S.  269 ;  Kansas  City  Western 
Ry.  Co.  V.  McAdow,  248  U.  S.  51; 
Kansas  City  Southern  Railway  Co. 
V.  Jones,  241  U.  S.  181;  Seaboard 
Air  Line  Railway  v.  Renn,  241  U.  S. 
290;  which  depends  upon  the  con- 
struction of  the  Federal  Employers' 
Liability  Act,  35  St.  at  L.  65,  — 
Comp.  St.  §  8657-8665;  supra,  §  454j. 
But  see  Louisville  &  N.  E.  Co.  v. 
Holloway,  246   U.   S.   525,   38  Sup. 


Ct.  379,  62  L.  ed.  867  (holding  that 
a  ruling  upon  a  question  of  local 
law  should  not  be  reviewed).  Os- 
borne V.  Gray,  241  U.  S.  16;  infra, 
§  711.  Or  upon  the  construction  of 
the  Safety  Appliance  Act,  27  St.  at 
L.  531,  Comp.  St.  §  8605-8609.  Min- 
neapolis, St.  Paul  &  Sault  Ste.  Marie 
Railway  Co.  v.  Popplar,  237  U.  S. 
369;  or  upon  the  construction  of 
the  Anti-trust  Law,  Union  Pac.  R. 
Co.  V.  HuxoU,  245  U.  S.  535,  38 
Sup.  Ct.  187,  62  L.  ed.  455;  Wilder 
Mfg.  Co.  V.  Corn  Products  Co.,  236 
U.  S.  165;  or  the  Indian  Laws, 
Wellsville  Co.  v.  Miller,  nee  Everett, 
243  U.  S.  6;  Egan  v.  McDonald,  246 
JJ.  S.  220;  Carney  v.  Chapman,  247 
U.  S.  102.  Such  is  ordinarily  the 
right  to  recover  under  a  bill  of 
lading  issued  in  connection  with  an 
interstate  shipment  against  the  ini- 
tial carrier.  Southern  Express  Co. 
V.  Byers,  240  U.  S.  612;  Southern 
Railway  Company  v.  Prescott,  240 
U.  S.  632 ;  Cincinnati  &  Pacific  Ey. 
V.  Rankin,  241  U.  S.  319;  Georgia, 
Fla.  &  Ala.  Ry.  v.  Blish  Co.,  241 
U.  S.  190 ;  Pennsylvania  R.  R.  Co.  v. 
Olivit  Bros.,  243  U.  S.  574;  St. 
Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  V.  Starbird,  243  U.  S.  592; 
Northern  Pacific  Ry.  Co.  v.  Solum, 
247  U.  S.  477;  but  not  where  the 
State  court  finds  from  conflicting 
evidence  that  the  loss  was  occasioned 
by  the  negligence  of  the  connecting 
carrier.  New  Orleans  &  Northeast- 
ern R.  R.  Co.  V.  National  Rice  Mill- 
ing Co.,  34  U.  S.  80;  and  see  East- 
em  Railway  v.  Littlefield,  237  U.  S. 
141.  Or  against  a  connecting  or  de- 
livering carrier  to  whom  the  goods 
have   been   delivered   for  transport. 
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the  United  States,^  and  the  decision  is  either  in  favor  of  or 


Atchison,   Topeka   &  Santa   Fe   Ey. 
Co.    V.    Eobinson,    233    U.    S.    173; 
Northern  Pac.  Ey.  Co.  v.  Wall,  241 
U.  S.  87;    Gulf,  Colorado  &  Santa 
Fe  Ey.   Co.   v.   Texas  Packing  Co., 
244    TJ.    S.    31.      See    the    Carmack 
Amendment   of   March   4,   1915,   ch. 
176,  38  St.  at  L.  119.  Or  the  Federal 
land   laws,   -when   the   validity   of   a 
treaty,   or    statute    or    authority    of 
the  United  States  is  not  questioned. 
See  Gauthier  v.  Morrison,  232  TJ.  S. 
452;  Logan  v.  Davis,  233  U.  S.  613; 
State     of     California     v.     Deseret 
Water,  Oil  &  Irrigation  Co.,  243  U. 
S.  415.    For  a  decision  that  the  con- 
struction of  the  National  Bank  Act 
was  not  in  question,  see  Union  Na- 
tional Bank  v.  McBoyle,  243  U.   S. 
26.     In  Ferry  v.  King  County,  141 
U.  S.  668,  35  L.  ed.  895,  held:  that 
the  fact  that  a  State  statute  and  a 
mortgage  made  in  pursuance  thereof 
referred  to  certain  acts  of  Congress 
as  prescribing  the  rule  and  measure 
of  the  rights  granted  by  the  State 
thereunder,  did  not  make  the  deter- 
mination of  such  rights  a  Federal 
question.     Miller's  Ex'rs  v.  Swann, 
150  U.  S.  132,  137,  37  L.  ed.  1028, 
per  Brewer,  J.    In  the  absence  of  an 
act  of  Congress  upon  the  subject  no 
writ    of   error   will    review   a    judg- 
ment concerning  an  obstruction  to  a 
navigable     stream.       North     Shore 
Boom    &    Driving    Co.    v.    Nicomen 
Boom  Co.,  212  U.  S.  406,  53  L.  ed. 
574. 

6  A  judgment  for  the  recovery 
of  land  against  defendants,  of- 
ficers of  the  army,  who  claim  to 
hold  the  land  as  the  property  of 
the  United  States,  may  be  reviewed. 
Stanley  v.  Schwalby,  147  U.  S.  508, 
37  L.  ed.  259.  A  defense  grounded 
upon  an  order,  judgment  or  decree 
of  a  Federal  court  is  a  claim  of  a 


right  or  immunity  under  an  author- 
ity    exercised     under     the     United 
States.     Texas   &   Pac.    Ey.    Co.   v. 
Johnson,  151  U.  S.  81,  99,  38  L.  ed. 
81,  87;  Dowell  v.  Applegate,  152  U. 
S.  327,  38  L.  ed.  463;   Pittsburgh, 
C,    C.    &   St.   L.   Ey.    Co.   v.    Long 
Island  L.  &  Tr.  Co.,  172  U.  S.  493, 
43    L.    ed.    528;    Virginia-Carolina 
Chemical  Co.  v.  Kirven,  215  U.  S. 
252,    54    L.    ed.    179;     Eadford    v. 
Myers,    231    U.    S.    725;    Eoller    v. 
Murray,   234  U.   S.   738;    Parker  v. 
McLain,    237    U.    S.    469;    Supreme 
Council    of   the   Eoyal    Arcanum    v. 
Green,  237  U.  S.  531;  Hartford  Life 
Insurance   Company  v.   lbs,  237  U. 
S.  662 ;  Penna.  Fire  Ins.  Co.  v.  Gold 
Issue    Mining    Co.,    243    U.    S.    93. 
Cf.  Acme  Harvester  Co.  v.  Beekman 
Lumber  Co.,  222  U.  S.  300.    But  see 
Avery  v.  Popper,  179  U.  S.  805,  45 
L.  ed.  203.     A  refusal  to  give  full 
faith  and  credit  to  a  judgment  of 
another   State   in   the   Union   is   re- 
viewable.    Eoller  V.  Murray,  234  U. 
S.   738;    Hartford  Life  Ins.   Co.  v. 
Barber,  245  U.  S.  146,  38  Sup.  Ct. 
54,  62  L.  ed.  208;  Bates  v.  Bodie, 
245  U.  S.  520,  38  Sup.  Ct.  182,  62 
L.  ed.  444.     A  State  court  does  not 
deny  full  faith  and  credit  to  a  pro- 
vision of  a  statute  or  constitution  of 
another  State  by  giving  an  errone- 
ous   construction    thereto.      Smith- 
sonian Institution  v.   St.  John,   214 
U.  S.  19,  53  L.  ed.  892;  El  Paso  & 
Southwestern  E.    E.    Co.   v.   Eiehel, 
226  U.  S.  590,  57  L.  ed.  43;  Hart- 
ford Life  Ins.  Co.  v.  Johnson,  249 
U.    S.   490.      There   is   no   claim   of 
a  right  or  immunity  under  the  Con- 
stitution of  the  United  States  by  a 
suit   or   defense   founded   upon   the 
judgment   of   a    foreign    State,   un- 
less the  plaintiff  in  error  rests  upon 


3684 


WRITS   OP   ERROR   AND    APPEALS 


[§  689e 


against  the  title,  right,  privilege,  or  immunity  especially  set  up 
or  claimed,  by  either  party,  under  such  Constitution,  treaty, 
statute,  commission,  or  authority. ' '  ^ 

The  issue  of  this  writ  of  ceriior-an  is  within  the  discretion  of 
the  Supreme  Courts  It  cannot  issue  in  a  case  of  which  the 
Supreme  Court  has  jurisdiction  by  vn:\t  of  error. ^  It  can  only 
issue  to  review  a  final  judgment.^ 

§  689e.  Practice  upon  applications  to  the  Supreme  Court  for 
certiorari.  The  Supreme  Court  Rules  provide:  "3.  Where  an 
application  is  submitted  to  this  Court  for  a  writ  of  certiorari 
to  review  a  decision  of  a  Circuit  Court  of  Appeals  or  any  other 
court,  it  shall  be  necessary  for  the  petitioner  to  furnish  as  an 
exhibit  to  the  petition  a  certified  copy  of  the  entire  transcript 
of  record  of  the  case,  including  the  proceedings  in  the  court  to 
which  the  writ  of  certiorari  is  asked  to  be  directed.^  The  peti- 
tion shall  contain  only  a  summary  and  short  statement  of  the 
matter  involved  and  the  general  reasons  relied  on  for  the  allow- 
ance of  the  writ.^   A  failure  to  comply  with  this  provision  will 


a  clause  in  the  treaty.  Aetna  Life 
Ins.  Co.  V.  Tremblar,  223  U.  S. 
185,  56  L.  ed.  398.  Whether  a  State 
officer  is  subject  to  removal  under 
the  State  Civil  Service  Laws  does 
not  present  a  Federal  question;  and 
upon  an  application  for  the  writ  of 
mandamus  to  compel  restoration  to 
such,  the  U.  S.  Supreme  Court  re- 
fused to  consider  the  rights  which 
the  petitioner  had  in  a  fund,  of 
which  he  may  not  be  deprived  with- 
out due  process  of  law.  Preston  v. 
City  of  Chicago,  226  U.  S.  447,  57 
L.  ed.  — . 

6Ch.  448,  §239  St.  at  L.  726, 
Comp.  St.  §  1214,  amending  Jud. 
Code  §  237,     See  infra,  §§  692-692c. 

7  Ireland  v.  Woods,  246  U.  S.  323, 
38  Sup.  Ct.  319,  62  L.  ed.  745. 

8  New  Orleans  &  N.  E.  E.  Co.  v. 
Scarlet,  249  U.  S.  528,  39  Sup.  Ct. 
369,  63  L.  ed.  752. 

9  Bruce  v.  Tobin,  245  U.  S.  18, 
38  Sup.  Ct.  245,  62  L.  ed.  123,  hold- 


ing that  a  judgment  directing  a  new 
trial  cannot  thus  be  reviewed. 

§  689e — 1  In  one  or  two  instances 
a  petition  has  been  submitted  and 
considered,  although  the  petitioner 
has  not  furnished  the  Justices  with 
copies  of  the  record.  If  this  is  de- 
sired, the  reason  for  the  omission 
should  be  stated  to  the  court  at  the 
"time  of  the  submission  of  the  peti- 
tion. Farrell  v.  O'Brien,  199  U.  S. 
89,  101,  56  L.  ed.  101,  107,  and 
other  eases  cited  infra. 

2  The  petition  should  be  caref  uUy 
prepared,  contain  appropriate  refer- 
ences to  the  record  and  present  with 
studied  accuracy,  brevity  and  clear- 
ness, whatever  is  essential  to  ready 
and  adequate  understanding  of  the 
points  requiring  the  attention  of  the 
court,  Furness,  Withy  &  Co.  v. 
Yang-Tsze  Insurance  Ass'n,  242  TJ. 
S.  430.  It  will  rarely  if  ever  after 
an  affirmance  below  thus  review  a 
refusal  to  submit  a  question  to  the 
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be  deemed  a  sufficient  reason  for  denying  the  petition.  Thirty 
printed  copies  of  such  petition  and  of  any  brief  deemed  neces- 
sary shall  be  filed.  Notice  of  the  date  of  submission  of  the 
petition,  together  with  a  copy  of  the  petition  and  brief,  if  any, 
in  support  of  the  same  shall  be  served  on  the  counsel  for  the 
respondent  at  least  two  weeks  before  such  date  in  all  cases 
except  where  the  counsel  to  be  notified  resides  west  of  the 
Rocky  Mountains,  in  which  cases  the  time  shall  be  at  least 
three  weeks.  The  brief  for  the  respondent,  if  any,  shall  be  filed 
at  least  three  days  before  the  date  fixed  for  the  submission  of 
the  petition.^  Oral  argument  will  not  be  permitted  on  such 
petitions,  but  they  may  be  submitted  in  open  court  by  counsel 
or  by  the  clerk  on  request  of  counsel,  and  no  petition  w'ill  be 
received  within  three  days  next  before  the  day  fixed  upon  for 
the  adjournment  of  the  Court  for  the  term."  *  "4.  In  any  case 
where  the  time  for  presenting  a  petition  for  certiorari  is  ex- 
pressly limited  by  statute,  and  where  the  court  has  adjourned 
for  the  term,  the  petition  may  be  presented  during  such  adjourn- 
ment and  within  the  period  prescribed,  by  filing  it,  together 
with  the  printed  record  and  briefs,  in  the  office  of  the  Clerk, 
and  such  filing  shall  have  the  same  effect  as  a  presentation  in 
open  court. ' '  ^ 

jury,  Houston  Oil  Co.  v.  Goodrich,  is  already  on  file,  a  new  one  need 
245  U.  S.  440,  38  Sup.  Ct.  140,  62  not  then  be  presented  to  the  court. 
L.  ed.  385;  or  reverse  an  order  of  Farrell  v.  O'Brien,  199  U.  S.  89, 
the  Circuit  Court  of  Appeals  which  101,  56  L.  ed.  101,  107. 
reverses  an  order  of  the  District  4  S,  C.  Kule  37,  Sec.  3,  as  ameiided 
Court  granting  a  preliminary  in-  JMov.  4.  1918,  248  U.  S.  529. 
junction.  Meccano,  Ltd.  v.  John  6  S.  C.  Kule  37,  Sec.  4,  as  amended 
Wanamaker,  253  U.  S.  136,  141;  or  in  241  U.  S.  635.  This  gives  the 
pass  upon  the  controverted  ques-  clerk  authority  to  present  the  peti- 
tions of  fact  arising  upon  the  appli-  tions  at  the  request  of  counsel, 
cation;  Union  Pac.  E.  E.  Co.  v.  Such  request  should  be  in  writing. 
Weld  County,  247  U.  S.  288;  Spiller  Liberty  Oil  Co.  v.  Gordon  Nat. 
v.  Atchison,  T.  &  S.  F.  Ey.  Co.,  253  Bank,  U.  S.  S.  C,  Nov.  7,  1921. 
U.  S.  117,  121  (an  order  granting  a  The  clerk  of  the  Supreme  Court  has 
new  trial).  prepared  the  following: 

3  Where  the  real  situation  is  not  "Instructions   as   to   applications 

therein  set  forth  a  duty  rests  upon  for  writs  of  certiorari  under  Act  of 

the  opposing  counsel  to  reveal  this  March  3,  1891  [210  U.  S.  503]. 

in   a   reply.      Ibid.     It   seems   that,  "The    following   are   the    require- 

if    a    certified    copy    of    the    record  ments   on  applications  for  writs  of 
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Application  for  the  writ  must  be  made  within  three  months 
after  the  entry  of  the  judgment,  decree  or  order  of  which  com- 
plaint is  made,  except  in  the  case  of  a  judgment  or  decree  of 
the  Supreme  Court  of  the  Philippine  Islands  when  application 
may  be  made  within  six  months.^ 

"An  application  for  a  writ  of  certiorari  will  be  deemed  in 
time  when  the  petition  therefor,  accompanied  by  the  printed 
record  and  brief,  is  filed  within  the  period  prescribed  by  law: 
Provided  this  is  followed  by  submitting  the  petition  in  open 
Court  on  some  motion  day  not  later  than  the  first  one  which 


certiorari  under  the  act  of  March 
3,  1891:    Petitions  are  docketed  in 

this  court  as ,  Petitioner, 

vs.  ,  Eespondent.  Be- 
fore the  petition  will  be  docketed 
there  must  be  furnished  this  office: 
1.  An  original  petition  with  writ- 
ten signature  of  counsel.  2.  A  cer- 
tified copy  of  the  transcript  of  the 
record,  including  all  proceedings  in 
the  Circuit  Court  of  Appeals.  3. 
An  appearance  of  counsel  for  peti- 
tioner, signed  by  a  member  of  the 
bar  of  this  court.  4.  A  deposit  of 
twenty-five  dollars  ($25)  on  ac- 
count of  costs.  Before  submission 
of  the  petition  there  must  be  fur- 
nished :  1.  Proof  of  service  of  no- 
tice of  date  fixed  for  submission  and 
of  copies  of  petition  and  brief  upon 
counsel  for  the  respondent.  About 
two  weeks '  notice  should  be  given.  2. 
Twenty-five  (25)  printed  copies  of 
the  petition.  3.  Twenty-five  (25) 
printed  copies  of  brief  in  support 
of  petition,  if  any  such  brief  is  to 
be  filed.  4.  At  least  nine  (9)  un- 
certified copies  of  record,  which 
must  contain  all  the  proceedings  in 
the  Circuit  Court  of  Appeals.  These 
copies  may  be  made  up  by  using 
copies  of  the  record  as  printed  for 
the  Circuit  Court  of  Appeals  and 
adding  thereto  printed  copies  of  the 
proceedings    in    that    court.      If    a 


sufficient  number  of  records  thus 
made  up  can  not  be  obtained,  mak- 
ing it  necessary  to  reprint  the  rec- 
ord for  use  on  the  hearing  of  the 
petition,  fifty  (50)  copies  must  be 
printed  under  my  supervision,  in 
order  that,  should  the  petition  be 
granted,  there  may  be  a  sufficient 
number  for  use  on  the  final  hearing. 
Monday  being  motion  day,  some 
Monday  must  be  fixed  upon  for  the 
submission  of  the  petition.  No  oral 
argument  is  permitted  on  such  peti- 
tions, but  they  must  be  called  up 
and  submitted  in  open  court  by 
counsel  for  petitioner,  or  by  some 
attorney  in  his  behalf.  If  a  re- 
spondent desires  to  oppose  a  peti- 
tion, twenty-five  (25)  copies  of  a 
brief  for  such  respondent  must  be 
filed.  These  briefs  must  bear  the 
name  of  a  member  of  the  bar  of 
this  court,  Avho  should  also  enter  an 
appearance  for  the  respondent.  It 
is  not  necessary,  however,  for  such 
counsel  to  be  present  in  court  when 
the  petition  is  submitted.  All  pa- 
pers in  the  case  must  he  filed  not 
later  than  the  Saturday  preceding 
the  Monday  fiaed  for  the  submission 
of  the  petition." 

6  Act  of  Sept.   6,  1916,  39  St.  at 
L.    727,    Comp.    St.    §  1228a;    infra, 
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follows  a  period  of  four  weeks  after  such  filing.  Notice  of  the 
date  of  submission  and  copies  of  the  petition  and  brief  must 
be  served  as  required  by  Section  3  of  this  Rule. ' ' '' 

In  a  doubtful  case  it  is  the  safer  practice  to  ask  for  both  a 
writ  of  error  or  appeal  and  a  writ  of  certiorari  in  separate 
applications;  whereupon  the  Supreme  Court  may  grant  the 
proper  remedy  whichever  it  may  be.^ 

Ordinarily,  no  errors  will  be  considered  to  which  no  reference 
was  made  in  the  petition  for  the*  writ.»  The  errors  as- 
signed by  a  party  who  took  a  cross-appeal  to  the  Circuit 
Court  of  Appeals,  but  who  filed  no  petition  for  the  cer- 
tiorari, will  not  be  considered.^o  The  effect  of  the  writ  is 
ordinarily  to  suspend  all  proceedings  by  the  Circuit  Court  of 
Appeals  and  by  the  trial  court  in  obedience  to  its  mandate ;  and 
it  has  been  said  that  it  does  not  authorize  the  court  of  first  in- 
stance, before  a  decision  of  the  Supreme  Court,  to  set  aside  or- 
ders previously  made  in  obedience  to  the  mandate  before  the 
certiorari  was  issued."     If  a  certified  copy  of  the  record  is 


7S.  C.  Eule  37,  Sec.  4,  amended 
March  26,  1916,  243  U.  S.  623.- 

8  Central  Trust  Co.  v.  Chic.ngo 
Auditorium,  240  U.  S.  581;  Union. 
Pae.  E.  Co.  v.  Board  of  Com'rs,  247 
U.  S.  282,  38  Sup.  Ct.  510,  62  L. 
ed.  1110;  United  Drug  Co.  v.  Theo- 
dore Rectanus  Co.,  248  U.  S.  90,  39 
Sup.  Ct.  48,  63  L.  ed.  141;  Spiller 
V.  Atchison,  T.  &  S.  F.  Ey.  Co.,  253 
U.  S.  117. 

9  Alice  State  Bank  v.  Houston 
Pasture  Co.,  247  U.  S.  240,  38  Sup. 
Ct.  496,  62  L.  ed.  1096.. 

10  Hubbard  v.  Tod,  171  U.  S.  474, 
43  L.  ed.  246;  Montana  Min.  Co. 
V.  St.  Louis  Min.  &  Mill  Co.,  186 
U.  S.  24,  46  L.  ed.  1039. 

11  Louisville  N.  A.  &  C.  Ry.  Co. 
V.  Louisville  Tr.  Co.,  78  Fed.  659. 
Pending  the  application  of  a  cer- 
tiorari execution  on  the  judgment 
will  usually  be  stayed  by  the  court 
below  when  a  supersedeas  was 
granted   in   the   proceedings   for   re- 


view by  the  Circuit  Court  of 
Appeals.  Title  Guaranty  &  Surety 
Co.  V.  U.  S.,  222  U.  S.  401,  56 
L.  ed.  248;  Boston  &  M.  E.  Co. 
V.  Gokey,  150  Fed.  686;  Orth  v. 
Steger,  258  Fed.  625  (where  the 
stays  were  granted  by  the  District 
Court).  In  the  latter  case  Mayer, 
J.,  quoted  with  approval  the  state- 
ment to  this  effect  by  the  author 
now  contained  in  §  427b.  See  also 
Title  Guaranty  &  Surety  Co.  v.  U. 
S.,  222  U.  S.  401,  56  L.  ed.  248. 
Dancel  v.  Goodyear  Shoe  Machi- 
nery Co.,  S.  D.  N.  Y.,  March  31, 1906 
(in  which  the  author  was  counsel). 
James  H.  McKenney,  the  former 
clerk  of  the  Supreme  Court,  in- 
formed the  author  that  the  applica- 
tion for  a  stay  should  be  made  to 
the  Circuit  Court  of  Appeals.  In 
the  Second  Circuit  after  the  man- 
date had  been  issued  it  was  held 
that  the  application  should  be  ad- 
dressed     to      the      District      Court. 
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already  on  file  it  may  be  treated  as  a  return  to  the  writ,^^  and 
may  be  supplemented  by  a  certified  copy  of  the  subsequent  pro- 
ceedings in  the  court  below.^'  Where,  upon  a  petition  for  the 
writ  of  ceriiwari,  a  rule  to  show  cause  is  entered,  a  return  made 
to  the  rule  and  full  argument  had,  the  court,  if  there  is  no 
dispute  as  to  the  facts,  may,  and  usually  will,  order  the  return 
to  stand  as  the  return  to  the  writ  and  decide  the  case  at  once.^* 
A  transcript  certified  upon  an  appeal,  which  is  dismissed,  may 
be  treated  as  a  return  to  the  writ.^^  Upon  a  certiorari  to  review 
an  order  vacating  an  injunction,  the  Supreme  Court  may  dispose 
of  the  whole  case.^®  The  writ  may  issue  after  the  mandate  of 
the  Circuit  Court  of  Appeals  has  been  sent  to  the  court  of  first 
instance.^'  In  this,  and.  in  other  cases,  the  mandate  of  the 
Supreme  Court  is  ordinarily  addressed  directly  to  the  court  of 
first  instance,  such  as  the  District  Court,  or  Supreme  Court  of 
the  District  of  Columbia,  as  the  case  may  be.^^ 

§  689f .  Certification  of  questions  for  instruction.  ' '  In  any 
case  within  its  appellate  jurisdiction  as  defined  in  section 
one  hundred  and  twenty-eight ,  the  circuit  court  of  appeals 
at  any  time  may  certify  to  the  Supreme  Court  of  the  United 

Oceanic    Steam    Navigation    Co.    v.  v.    Theodore    Rectanus   Co.,    248    U. 

Watkins,    C.    C.    A.,    188    Fed.    909.  S.    90,    39    Sup.    Ct.    48,    63    L.    ed. 

C.     C.     A.,    2nd    Ct.     Eule    22,    as  141 ;  Spiller  v.  Atchison,  T.  &  S.  F. 

amended  Dec,   1921.     "If  applica-  Ey.  Co.,  253  U.  S.  117,  121. 

tion  for  certiorari  from  tlie  Supreme  13  Guardian     Assurance     Co.     v. 

Court  be  made,  application  to  stay  Quintana,  227  U.  S.  100. 

the  mandate  pending  such  certiorari  14  Am.    Sugar    Eef.    Co.    v.    New 

shall  be  made  only  to  this  court,  ex-  Orleans,    181    U.    S.    277,    283,    45 

cept  in  vacation,  when  such  applica-  L.  ed.  859,  862. 

tion   for  stay   of   mandate   may   be  15  Farrell   v.    O'Brien,    199   U.   S. 

made   to   any   judge   of   this   court.  89,  101,  50  L.  ed.  101,  107;   United 

During  recesses   any   judge   of   this  Drug  Co.  v.  Theodore  Eectanus  Co., 

court  is  authorized  to  grant  an  or-  248   U.    S.    90,   39    Sup.    Ct.   48,    63 

der  to  show  cause   (with  stay)   why  L.  ed.  141. 

the  issuance  of  mandate  should  not  16  Harriman   v.    Northern    Securi- 

be  withheld,  making,  however,  such  ties   Co.,   197   IT.   S.   244,   49   L.  ed. 

order   to   show   cause   returnable   at  739. 

the  next  motion  day  of  this  court."  17  The  Conqueror,   166  IT.  S.  110, 

12  Farrell   v.  O'Brien,    199  U.   S.  41  L.  ed.  937. 

89,  101,  50  L.  ed.  101,  107;   IJnion  18  The  Conqueror,   166  U.  S.   110, 

Pae.    E.    E.    Co.    v.    Weld    County,  41  L.  ed.  937,  infra,  §  712. 
247   U.    S.    282;    United    Drug   Co. 
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States  any  questions  or  propositions  of  law  concerning  which 
it  desires  the  instruction  of  that  court  for  its  proper  decision ; 
and  thereupon  the  Supreme  Court  may  either  give  its  instruc- 
tion on  the  questions  and  propositions  certified  to  it,  which 
shall  be  binding  upon  the  Circuit  Court  of  Appeals  in  such 
ease,  or  it  may  require  that  the  whole  record  and  cause  be 
sent  up  to  it  for  its  consideration, — and  thereupon  shall  decide 
the  whole  matter  in  controversy  in  the  same  manner  as  if  it 
had  been  brought  there  for  review  by  writ  of  error  or  appeal. ' '  ^ 
Another  section  of  the  Judicial  Code  gives  similar  power  of 
certification  to  the  Court  of  Appeals  of  the  District  of  Columbia.^ 

The  following  rule  regulates  the  practice  under  this  act: 
"Where  under  section  239  of  the  act  entitled  'An  act  to  codify, 
revise,  and  amend  the  laws  relating  to  the  judiciary,'  approved 
March  3,  1911,  chapter  231,  a  Circuit  Court  of  Appeals  shall 
certify  to  this  court  a  question  or  proposition  of  law,  concerning 
which  it  desires  the  instruction  of  this  court  for  its  proper 
decision,  the  certificate  shall  contain  a  proper  statement  of  the 
facts  on  which  such  question  or  proposition  of  law  arises.  If 
application  is  thereupon  made  to  this  court  that  the  whole  record 
and  cause  may  be  sent  up  to  it  for  its  consideration,  the  party 
making  such  application  shall,  as  a  part  thereof,^  furnish  this 
court  with  a  certified  copy  of  the  whole  of  said  record." 

It  has  been  held:  that  a  Circuit  Court  of  Appeals  will  only 
certify  a  question  to  the  Supreme  Court  for  instruction  upon 
its  own  motion ;  *  that  it  will  not  permit  a  party  to  move  for 
such  a  certificate  before  the  argument,^  nor  grant  such  a  motion 
after  its  decision ;  ^  that  the  certificate  cannot  be  made  unless 

§  689f.     1  Jud.  Code.  §  239,  36  St.  Works,    C.    C.    A.,    36    L.E.A.    153, 

at   L.   1087.      This  applies   to   cases  77    Fed.    774;    Lehigh    Valley    Coal 

originally    arising    in    the    District  Co.  v.  Yensavage,  C.  C.  A.,  2nd  Ct., 

Court  of  Alaska.     Ibid,  §  134.  218    Fed.    547,    559.      In    Exporters 

2  Ibid,   §234.  of  Manufacturers'  Products  v.  But- 

8S.  C.  Eule  37;  248  TJ.  S.  528.  terworth-Judson    Co.,    in   which    the 

^IMd;  Louisville,  N.  A.  &  C.  Ry.  author  was  counsel,   such   a  eertifi- 

Co.   V.   Pope,   C.   C.   A.,   74  Fed.   1;  cate    was    granted    by    the    Circuit 

Cella  V.  Brown,  C.  C.  A.,  144  Fed.  Court    of    Appeals    for    the    Second 

742.  Circuit,  A.  D.  1921,  after  an  opinion 

5  Louisville,  N.  A.  &  C.  Ey.  Co.  deciding  the  case  had  been  filed 
V.  Pope,  C.  C.  A.,  74  Fed.  1.  and  after  the  denial  by  the  Supreme 

6  Andrews  v.  Nat.   Foundry  &  P.  Court  of  a  motion  made  against  the 
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a  quorum  of  the  court  is  present ; '  nor,  in  a  ease  where  the  de- 
cision of  the  District  ^  or  Circuit  Court  of  Appeals  ®  is  not  final. 
The  certificate  should  not  be  made  unless  the  Circuit  Court  of 
Appeals  has  grave  doubt  upon  the  question.^*' 

The  questions  certified  must  each  consist  of  a  single  question 
of  law,^^  which  can  be  answered  without  a  reference  to  the 


author's  advice  for  leave  to  file  a 
petition  for  the  writ  of  mandamus 
to  compel  the  Circuit  Court  of  Ap- 
peals to  overrule  its  decision. 

7  Cincinnati,  H.  &  D.  E.  Co.  v. 
McKean,  149  U.  S.  259,  37  L.  ed. 
725. 

8  U.  S.  ex.  rel.  Arant  v.  Lane, 
245  U.  S.  166.  This  was  criticized 
by  Charles  V.  Moore,  esq.,  in  Law 
Notes,  March,  1918,  p.  225. 

9  Texas  &  Pac.  Ry.  Co.  v.  Gentry, 
C.  C.  A.,  57  Fed.  422. 

10  German  Ins.  Co.  v.  Hearne,  C. 
C.  A.,  118  Fed.  134;  Cella  v.  Brown, 
C.  C.  A.,  144  Fed.  742.  A  conflict 
of  decisions  between  other  Circuit 
Courts  of  Appeal  is  a  sufficient  rea- 
son for  making  the  certificate.  U. 
S.  V.  Woo  Jan,  C.  C.  A.,  250  Fed. 
595.  The  fact  that  one  or  more  of 
the  judges  of  the  Circuit  Court  of 
Appeals  was  disqualified  was  held 
to  be  a  sufficient  reason.  Farmers' 
&  M.  State  Bank  v.  Armstrong,  C. 
C.  A.,  49  Fed.  600. 

llMcHenry  v.  Alford,  168  U.  S. 
651,  42  L.  ed.  614;  Grover  v.  Fau- 
rot,  162  U.  S.  435,  40  L.  ed.  1030; 
Del  Monte  Min.  &  M.  Co.  v.  Last 
Chance  M.  &  M.  Co.,  171  U.  S.  55, 
43  L.  ed.  72;  U.  S.  v.  Union  Pac. 
Ey.  Co.,  168  U.  S.  505,  42  L.  ed. 
559;  Warner  v.  New  Orleans,  1G7 
U.  S.  467,  42  L.  ed.  239;  Cross  v. 
Evans,  167  TJ.  S.  60,  42  L.  ed.  77; 
Chicago,  B.  &  Q.  R.  Co.  v.  Williams, 
205  U.  S.  444,  51  L.  ed.  875.  In 
each  of  the  foregoing  cases  the  cer- 


tificate was  held  to  be  insufficient. 
So  where  the  certificate  stated  that 
as  the  judgment  of  the  Circuit 
Court  of  Appeals  "differs  from  that 
of  a  co-ordinate  court,  the  instruc- 
tion of  the  Supreme  Court  is  re- 
quested. ' '  Columbus  Watch  Co.  v. 
Eobbins,  148  U.  S.  266,  37  L.  ed. 
445.  In  Quinlan  v.  Green  County, 
205  U.  S.  410,  51  L.  ed.  860,  the 
court  refused  to  answer  the  follow- 
ing question,  which  was  certified  to 
it:  "1st.  Do  the  facts  found  by 
the  Circuit  Court  conclude  or  estop 
the  county  from  denying  liability 
to  the  plaintiff  upon  the  bonds  and 
coupons  in  suit,  by  reason  of  non- 
compliances with  the  terms  and  con- 
ditions imposed  by  the  favorable 
vote  of  the  county  authorizing  a 
subscription  to  the  stock  of  the  Cum- 
berland and  Ohio  Railroad  Company 
and  the  issuance  of  bonds  in  pay- 
ment therefor?"  but  answered  in 
the  affirmative  to  a  second  question, 
which  was  as  follows:  "2d.  Assum- 
ing the  facts  to  be  as  found  was  a 
ho7ia  fide  purchaser,  before  maturity 
of  these  bonds  and  coupons  for 
value,  entitled  to  assume  in  his  pur- 
chase that  Green  County  had  be- 
fore their  issuance  been  'fully  and 
completely  exonerated  from  the 
payment  of  the  capital  stock  sub- 
scribed for  by  the  County  Court  of 
said  county  for  and  in  behalf  of 
said  county  to  the  Elizabeth- 
town  and  Tennessee  Eailroad  Com- 


pany's 
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V.  Arctic  Iron  Co.,  248  U.  S.  178. 
Eleven  questions  certified  by  the 
Circuit  Court  of  Appeals  of  the 
Sixth  Circuit  as  reported  in  full  in 
261  Fed.  15,  25,  were  not  answered 
because  improper.  For  questions  in 
a  criminal  case  which  were  recently 
answered  see  Gouled  v.  U.  S.,  255 
U.  S.  298,  S.  C,  in  C.  C.  A.,  264 
Fed.  839,  quoted  in  full  in  §  487b, 
note  14, ,  supra.  See  also  U.  S.  v. 
Mayer,  235  U.  S.  55.  Where  an 
answer  to  one  or  more  of  the  ques- 
tions will  dispose  of  the  case  the 
Supreme  Court  ordinarily  will  not 
answer  the  others,  XJ.  S.  v,  Gins- 
berg, 243  U.  S.  472.  Where  none 
of  the  questions  apply  to  the  facts 
set  forth  in  the  certificate  they  will 
not  be  answered,  Seim  v.  Hurd,  232 
U.  S.  420.  It  is  insufficient  to  state 
what  is  alleged  and  denied  by  the 
parties  in  their  pleading  and  that 
there  was  evidence  pending  to  estab- 
lish the  facts  as  claimed,  Eicaud  v. 
Am.  Metal  Co.,  246  U.  S.  34;  or  to 
describe  the  facts  as  "assumed." 
Ibid.  The  rules  which  were  for- 
merly in  force  as  to  certificates  of 
a  division  of  opinion  between  the 
judges  holding  a  Circuit  Court  un- 
der U.  S.  E.  S.,  §§650,  659,  693, 
govern  in  most  respects  the  certifi- 
cates by  the  Circuit  Courts  of  Ap- 
peals. Graver  v.  Faurot,  162  II.  S. 
435,  40  L.  ed.  1030;  U.  S.  v.  Eider, 
163  U.  S.  132,  139,  41  L.  ed.  101, 
104;  U.  S.  V.  Union  Pac.  Ey.  Co., 
168  U.  S.  505,  42  L.  ed.  559.  Under 
these  statutes  the  certificates  were 
held  to  be  sufficient  in  the  following 
cases:  Skillern's  Ex'rs  v.  May's 
Ex'rs,  6  Cranch,  267,  3  L.  ed.  220; 
U.  S.  V.  Tyler,  7  Cranch,  285,  3 
L.  ed.  344;  Wayman  v.  Southard, 
10  Wheat.  1,  6  L.  ed.  253;  U.  S.  v. 
Chicago,  7  How.  185,  12  L.  ed.  660; 


Shelby  v.  Bacon,  10  How.  56,  13 
L.  ed.  326;  Havemeyer  v.  Board  of 
Supervisors,  3  Wall.  294,  18  L,  ed. 
38;  Veazie  v,  Wadleigh,  11  Pet.  55, 
9  L.  ed.  630;  Pelham  v.  Eose,  9 
Wall  103,  19  L.  ed.  602;  Ex  parte 
Milligan,  4  Wall.  2,  18  L.  ed. 
281;  Ward  v.  Chamberlain,  2  Black, 
430,  17  L.  ed.  319;  Somerville's 
Ex'rs  V.  Hamilton,  4  Wheat.  230, 
4  L.  ed.  558;  U.  S.  v.  Hall,  98 
U.  S.  343,  25  L.  ed.  180;  U.  S.  v.  Ir- 
vine, 98  U.  S.  450,  25  L.  ed.  193 ;  U. 
S.  V.  Germaine,  99  U.  S.  508,  25  L. 
ed.  482;  U.  S.  v.  Hirsch,  100  U.  S. 
33,  25  L.  ed.  539;  U.  S.  v.  Stef- 
fens,  100  U.  S.  82,  25  L.  ed.  550; 
Tennessee  v.  Davis,  100  U.  S.  257, 
25  L.  ed.  648 ;  U.  S.  v.  Carll,  105  U. 
8.  611,  26  L.  ed.  1135;  U.  S.  v.  Brit- 
ton,  107  U.  S.  655,  27  L.  ed.  520; 
U.  S.  V.  Curtis,  107  U.  S.  671,  27  L. 
ed.  534;  Bartholow  v.  Trustees,  105 
U.  S.  6,  26  L.  ed.  937;  U.  S.  v. 
Ambrose,  108  U.  S.  336,  27  L.  ed. 
746;  U.  S.  V.  Gale,  109  U.  S.  65, 
27  L.  ed.  857;  U.  S.  v.  Waddell,  312 
U.  S.  76,  28  L.  ed.  673;  U.  S.  v. 
Spiegel,  116  U.  S.  270,  29  L.  ed. 
664;  California  Paving  Co.  v.  Moli- 
tor,  113  U.  S.  609,  28  L.  ed.  1106; 
Mnckin  v.  U.  S.,  117  U.  S.  348.  29 
L.  ed.  909;  U.  S.  v.  Kagamer,  118 
U.  S.  375,  30  L.  ed.  228;  U.  S.  v. 
Eauscher,  119  U.  S.  407,  30  L.  ed. 
425;  U.  S.  v.  Northway,  120  U.  S. 
327,  30  L.  ed.  664;  Enfield  v.  Jor- 
dan, 119  U.  S.  680,  30  L.  ed.  523; 
U.  S.  v.  Argona,  120  U.  S.  479;  30 
L.  ed.  728;  U.  S.  v.  Le  Bris,  121 
U.  S.  278,  30  L.  ed.  946;  U.  S.  v. 
Hess,  124  U.  S.  483,  31  L.  ed.  516; 
Hosford  V.  Germania  Fire  I.  Co., 
127  U.  S.  399,  32  L.  ed.  196;  Fire 
Ins.  Ass'n  v.  Wickhani,  128  U.  S. 
426,  32  L.  ed.  503;  U.  S.  v.  Lacher, 
134  U.  S.   624,  33  L.  ed.   1080;   U. 
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pleadings  or  evidence. ^^  They  must  not  be  questions  of  mixed 
law  or  faet.^^  Nor  can  the  whole  case  be  thus  sent  up  for 
review.^*  A  Circuit  Court  of  Appeals  should  not  accompany 
its  certificate  by  a  transcript  of  the  record  until  ordered  by  the 
Supreme  Court  to  transmit  the  same.^^  The  statement  of  facts 
in  the  certificate  must  contain  only  the  fundamental  facts  and 
not  the  evidential  facts  from  which  the  fundamental  facts  are 
found.^^  A  jurisdictional  question,^'^  and  a  question  involving 
the  construction  or  application  of  the  Constitution  of  the  United 


S.  V.  Chase,  135  U.  S.  255,  34  L. 
ed.  117;  U.  S.  v.  Brewer,  139  U. 
S.  278,  35  L.  ed.  190;  Scott  v. 
Armstrong,  146  U.  S.  499,  502,  36 
L.  ed.  1059,  1060;  Grant  v.  Eay- 
mond,  6  Pet.  218,  220,  8  L.  ed.  376, 
377;  U.  S.  V.  Wilson,  7  Pet.  150,  8 
L.  ed.  640 ;  U.  S.  v.  Thomas,  151  U. 
S.  577,  581,  38  L.  ed.  276,  277.  A 
complete  list  of  the  questions  ■which 
the  Supreme  Court  answered  and  of 
those  which  it  declined  to  answer  be- 
fore March  3,  1901,  prepared  by  Mr. 
Justice  James  C.  Van  Siclen  of  the 
N.  Y.  Supreme  Court  when  a  student 
in  the  writer's  office  is  contained  in 
a  note  to  §  476  of  the  second  edition 
of  this  book.  For  cases  where  the 
certificates  were  held  to  be  sufficient, 
see  Hertz  v.  Woodman,  218  U.  S. 
205,  54  L.  ed.  — .  Helwig  v.  IT.  S., 
188  U.  S.  606,  47  L.  ed.  614;  U.  S. 
V.  Pridgeon,  153  U.  S.  48,  38  L.  ed. 
631;  U.  S.  V.  Ju  Toy,  198  U.  S. 
253,  49  L.  ed.  1040. 

12  Dillon  V.  Strathearn  Steamship 
Co.,  248  V.  S.  182.  Facts  supplied 
by  judicial  notice  may  cure  an  omis- 
sion in  this  respect,  Eicaud  v.  Am. 
Metal  Co.,  246  U.  S.  304.  In  a  case 
where  the  facts  were  not  in  dis- 
pute, the  Supreme  Court  answered 
the  question  certified  although  this 
was  not   sufficiently  precise   or   spe- 


cific. Boston  Store  v.  Am.  Grapho- 
phone  Co.,  246  U.  S.  8,  38  Sup.  Ct. 
257,  62  L.  ed.  551. 

ISMcHenry  v.  Alford,  168  U.  S. 
651,  42  L.  ed.  614;  U.  S.  v.  Mayer, 
235  U.  S.  55;  Cleveland-Cliffs  Iron 
Co.  V.  Arctic  Iron  Co.,  248  U.  S.  178. 

14  Cross  V.  Evans,  167  U.  S.  60,  42 
L.  ed.  77;  Warner  v.  New  Orleans, 
167  TJ.  S.  467,  42  L.  ed.  239; 
Graver  v.  Faurot,  162  U.  S.  435, 
40  L.  ed.  1030;  Delmonte  Min. 
&  M.  Co.  V.  Last  Chance  Min.  &  M. 
Co.,  171  U.  S.  55,  43  L.  ed.  72; 
Graver  v.  Faurot,  162  U.  S.  435,  40 
L.  ed.  1030 ;  Warner  v.  New  Orleans, 
167  U.  S.  467,  42  L.  ed.  239;  Ems- 
lieimer  v.  New  Orleans,  186  U.  S. 
33,  46  L.  ed.  1042 ;  Felsenheld  v.  U. 
S.,  186  U.  S.  126,  46  L.  ed.  1085; 
Chicago,  B.  &  Q.  R.  Co.  v.  Williams, 
205  TJ.  S.  444,  51  L.  ed.  875;  Ger- 
man Ins.  Co.  V.  Hearne,  C.  C.  A., 
118  Fed.   134. 

15  Cincinnati  H.  &  D.  R.  Co.  v. 
McKeen,  149  XT.  S.  259,  37  L.  ed. 
725;  Farmers'  &  M.  State  Bank  v. 
Armstrong,  C.  C.  A,,  49  Fed.  600. 

16  Cleveland-Cliffs  Iron  Co.  v. 
Arctic  Iron  Co.,  248  U.  S.  178 ;  Siga- 
fus  V.  Porter,  C.  C.  A.,  85  Fed.  689. 

17  U.  S.  V.  Jahn,  155  U.  S.  109, 
39  L.  ed.  87;  McLish  v.  Eoff,  141  U. 
S.   661,  668,  35  L.  ed.   893,  895. 
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States,^^  may  thus  be  certified  in  a  case  of  which  the  Circuit 
Court  of  Appeals  has  jurisdiction.^^ 

The  act  of  February  11,  1903,  provides:  that  where  the  judges 
of  the  Circuit  Court  sitting  in  a  suit  in  equity,  brought  under 
the  monopoly  law  or  the  interstate  commerce  laws,  are  divided 
in  opinion,  "the  case  shall  be  certified  to  the  Supreme  Court 
for  review  in  like  manner  as  if  taken  there  by  appeal  as  here- 
inafter provided."  20  It  has  been  held  that  the  whole  case 
cannot  thus  be  certified,  at  least  before  final  judgment.^i 

§  690.  Review  of  decisions  of  Court  of  Claims.  The  Supreme 
Court  has  jurisdiction  to  review  by  appeal,  on  behalf  of  the 
United  States,  all  final  judgments  of  the  Court  of  Claims  ad- 
verse to  the  United  States ;  by  appeal,  on  behalf  of  the  plaintiff, 
all  judgments  of  the  Court  of  Claims  in  any  case  where  the 
amount  in  controversy  exceeds  three  thousand  dollars,  or  his 
claim  has  been  forfeited  to  the  United  States  for  fraud.^  AVhere 
the  United  States  has  taken  an  appeal  from  a  decision  of  the 
Court  of  Claims  against  them,  the  claimant  may  take  a  cross- 
appeal  from  so  much  of  the  judgment  as  disallowed  part  of  his 
claim,  although  the  sum  of  the  items  disallowed  does  not  exceed 
$3,000.2    No  appeal  lies  to  the  Supreme  Court  from  the  findings 

18  Am.  Sugar  Refining  Co.  v.  New  §  7696.  This  cannot  be  done  until 
Orleans,  181  XJ.  S.  277,  45  L.  ed.  the  final  decree  or  judgment  has 
859.  been   entered    below.      Baltimore    & 

19  The  Circuit  Court  of  Appeals  Ohio  R.  R.  Co.  v.  Interstate  Com- 
has  no  power  to  ask  instructions  nierce  Commission,  215  U.  S.  216,  54 
upon  an  issue  which  it  has  no  right  L.  ed.  164.  It  has  been  held  that 
to  decide;  but  where  the  case  was  when  there  is  a  division  of  opinion 
already  pending  in  the  Supreme  concerning  an  order  upon  a  motion 
Court  upon  a  writ  of  error  therefrom  for  a  preliminary  injunction,  the 
to  the  District  Court  the  Supreme  court  below  is  not  required  to  make 
Court  treated  the  whole  controversy  such  a  certificate.  Southern  Pac.  T. 
between  the  parties  as  in  substance  Co.  v.  Interstate  Commerce  Commis- 
pending    there   on    a    cross    writ    to  sion,  166  Fed.  134. 

the  District  Court  obtained  by   the  21  Baltimore  &  Ohio  P.  R.  Co.  v. 

defendant  in  error,  which  had  taken  Interstate     Commerce     Commission, 

out  the  writ  from  the  Circuit  Court  215  U.  S.  216,  54  L.  ed.  164. 

of  Appeals.     Billings  v.  U.  S.,  232  §  690.     1  Jud.  Code,  §  242,  36  St< 

U.   S.   261,   277.  at    L.    1087;    IT.    S.    R.    S.,    §707; 

20  Act  of  Feb  'y  11,  1903,  32  St.  at  supra,  §  686. 

L.  823,  10  Fed.  St.  Ann.  199,  Comp.  2  U.  S.  v.  Mosby,  133  U.  S.  273, 

St.    Supp.    622,    Pierce    Fed.    Code,       289,  33  L.  ed.  625,  631. 
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and  decisions  of  the  Court  of  Claims  upon  a  claim  sent  thereto 
by  the  head  of  a  department  for  investigation,  in  pursuance  of 
an  act  of  Congress,  which  does  not  make  the  decisions  of  the 
court  binding  upon  the  department.^  The  practice  upon  such 
appeals  has  been  explained  in  the  previous  chapter  on  the  Court 
of  Claims.* 

On  appeals  from  the  Court  of  Claims,  in  the  absence  of  a 
special  statute,  nothing  can  be  reviewed  but  questions  of  law.^ 
On  appeals  from  the  Court  of  Claims  the  findings  of  fact  im- 
port absolute  verity  and  conclude  both  parties.®  Where  the 
Court  of  Claims  sends  up  as  a  part  of  its  findings  of  facts  all 
the  evidence  on  which  an  essential  fact  was  found,  and  there  is 
no  legal  evidence  to  establish  such  fact,  the  Supreme  Court 
must  reverse  the  judgment,  if  the  fact  so  found  is  essential  to 
the  judgment.'''  The  judgment  of  the  Court  of  Claims  as  to 
the  legal  effect  of  the  ultimate  circumstantial  facts  in  a  case 
may  be  reviewed  on  appeal.^  The  conclusions  of  law  drawn 
from  the  findings  of  fact  may  be  reviewed.^  Questions  of  law 
arising  in  the  course  of  a  trial  before  the  Court  of  Claims  may 
also  be  reviewed  upon  appeal. i°  Upon  a  question  of  fraud  or 
mistake,  the  Supreme  Court  will  not  go  behind  the  findings  of 
fact  of  the  Court  of  Claims.^i 

§  691.  Review  by  Supreme  Court  of  decisions  of  the  courts 

3  Re  Sanboru,  148  U.  S.  222,  37  V  U.  S.  v.  Clark,  96  U.  S.  37,  24 
L.  ed.  429.    Cf.  Talbert  v.  U.  S.,  155       L.  ed.  696. 

U.  S.  45,  39  L.  ed.  64.  But  see  U.  S.  8  U.    S.   v.   Pough,   99  U.   S.   265, 

V.  Jones,  119  U.  S.  477,  30  L.  ed.  25  L.  ed.  322. 

440.     For  cases  where  the  Supreme  9  Union  Pac.  R.  Co.  v.  IT.  S.,  116 

Court  refused  to  look  into  the  facts,  U.  S.  154,  29  L.  ed.  584.     See  also 

see  McClure  v.  U.  S.,  116  U.  S.  145,  The  Adriatic,  107  U.  S.  512,  27  L. 

29  L.  ed.  572 ;  Union  Pac.  Ey.  Co.  v.  ed.  497. 

U.  S.,  116  U.  S.  154,  29  L.  ed.  584.  10  McClure    v.    U.    S.,    116    U.    S. 

4  Supra,  §  686.  145,  29  L.  ed.  572. 

SMahan   v.   U.    S.,' 14  Wall.   109,  H  U.   S.   v.   Adams,   6   Wall.    101, 

20   L.  ed.   764;    U.   S.  v.   Smith,   94  18  L.  ed.  792.    As  to  decisions  upon 

U.  S.  214,  24  L.  ed.  115.  appeals     from     Territorial     Courts, 

6  Desmare  v.  U.  S.,  93  U.  S.  605,  see  Mammoth  Min.  Co.  v.  Salt  Lake 

23  L.  ed.  959 ;  Talbert  v.  U.  S.,  155  F.  &  M.  Co.,  151  U.  S.  447,  38  L. 

U.  S.  45,  39  L.  ed.  64.  ed.   229 ;    supra,   §§  687,  688,   691. 
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of  the  District  of  Columbia.  ''Any  final^  judgment  or  decree 
of  the  Court  of  Appeals  of  the  District  of  Columbia  may  be  re- 
examined and  affirmed,  reversed,  or  modified  by  the  Supreme 
Court  of  the  United  States,  upon  verit  of  error  or  appeal,  in  the 
following  cases:  First.  In  cases  in  which  the  jurisdiction  of 
the  trial  court  is  in  issue ;  but  when  any  such  case  is  not  other- 
wise reviewable  in  said  Supreme  Court,  then  the  question  of 
jurisdiction  alone  shall  be  certified  to  said  Supreme  Court  for 
decision.2  Second.  In  prize  cases.  Third.  In  cases  involving 
the  construction  or  application  of  the  Constitution  of  the  United 
States,  or  the  constitutionality  of  any  law  of  the  United  States, 
or  the  validity  or  construction  of  any  treaty  made  under  its 
authority .3  Fourth.  In  cases  in  which  the  constitution,  or  any 
law  of  a  State,  is  claimed  to  be  in  contravention  of  the  Con- 
stitution of  the  United  States.*  Fifth.  In  cases  in  which  the 
validity  of  any  authority  exercised  under  the  United  States,  or 
the  existence  or  scope  of  any  power  or  duty  of  an  officer  of  the 
United  States  is  drawn  in  question.^    Sixth.    In  cases  in  which 


§  691.  1  An  order  quashing  a 
writ  of  certiorari  intended  to  stop 
a  criminal  prosecution  is  not  final. 
Hartranft  v.  Mullowny,  247  U.  S. 
295,  38  Sup.  Ct.  518,  72  L.  ed.  1128. 
Infra,   §  695. 

2  Supra,  §  688.  Where  the  juris- 
diction "is  invoked  on  a  substan- 
tial ground,  other  than  that  of  juris- 
diction, it  extends  to  the  determina- 
tion of  all  questions  presented  by 
the  record,  irrespective  of  the  dispo- 
sition that  may  be  made  of  the  par- 
ticular question  on  which  the  ap- 
peal rests. ' '  McGowan  v.  Parish, 
2.37  U.  S.  285. 

3  Ibid.  It  seems  that  in  such  a 
case  the  Supreme  Court  may  review 
a  question  as  to  the  constitutionality 
of  a  law  which  is  merely  local. 
United  Surety  Co.  v.  Am.  Fruit  Pro- 
duce Co.,  238  U.  S.  140. 

4  See  supra,  §  688. 

5 "  It   will   be   observed   that  this 


section, ' '  now  subdivision  fifth,  ' '  of 
the  statute,  while  it  is  based  upon 
the  general  principle  which  is  found 
in  the  act  of  Congress  allowing  writs 
of  error  from  this  court  to  the  high- 
est courts  of  a  State,  namely,  to 
protect  parties  against  the  exercise 
of  an  unlawful  power  on  the  part  of 
the  State  authorities,  does  not  use 
the  language  which  is  found  in  that 
act,  that  to  give  this  court  jurisdic- 
tion the  decision  of  the  State  court 
must  be  against  the  right  or  power 
set  up  by  the  party  under  the  laws 
of  the  United  States."  Clayton  v. 
Utah,  132  U.  S.  632,  637,  33  L.  ed. 
455.  See  Idaho  &  O.  Land  Imp.  Co. 
V.  Bradbuiy,  132  U.  S.  509,  33  L.  ed. 
433;  supra,  §  688;  infra,  §  692.  The 
phrase  "validity  of  a  statute," 
Avhen  used  in  the  Acts  of  Congress 
which  confer  jurisdiction  to  review 
the  decisions  of  the  courts  of  the 
District    and    Territories,    refers    to 
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the  construction  of  any  law  of  the  United  States  is  drawn  in 
question  by  the  defendant.®  Except  as  provided  in  the  next 
succeeding  section,  the  judgments  and  decrees  of  said  Court  of 
Appeals  shall  be  final  in  all  cases  arising  under  the  patent  laws, 
the  copyright  laws,  the  revenue  laws,  the  criminal  laws,''^  and 
in  admiralty  cases ;  ^  and,  except  as  provided  in  the  next  suc- 
ceeding section,  the  judgments  and  decrees  of  said  Court  of 
Appeals  shall  be  final  in  all  cases  not  reviewable  as  hereinbefore 
provided.  Writs  of  error  and  appeals  shall  be  taken  within  the 
same  time,  in  the  same  manner,  and  under  the  same  regulations 
as  writs  of  error  and  appeals  are  taken  from  the  circuit  courts 
of  appeals  to  the  Supreme  Court  of  the  United  States. ' '  ^ 


the  power  of  Congress  to  pass 
the  particular  statute  at  all,  and 
not  to  mere  judicial  construction. 
Baltimore  &  P.  R.  Co.  v.  Hopkins, 
130  U.  S.  210,  226,  32  L.  ed.  908, 
914,  per  Fuller,  C.  J.;  District  of 
Columbia  v.  Gannon,  130  U.  S.  227, 
32  L.  ed.  922;  Telluride  Power 
Transmission  Co.  v.  Rio  Grande  W. 
Ry.  Co.,  175  U.  S.  639,  44  L.  ed.  305. 
The  Supreme  Court  took  jurisdic- 
tion to  review  a  decree  affirming  the 
dismissal  of  a  libel  under  the  Pure 
Food  and  Drugs  Act,  when  the  Dis- 
trict Court  of  Appeals  had  held  to 
be  invalid  a  regulation  of  the  Sec- 
retaries of  the  Treasury,  of  Agri- 
culture, and  of  Commerce  and  Labor 
under  34  St.  at  L.  768,  §3,  con- 
cerning labels.  U.  S.  v.  Antikamnia 
Chem.  Co.,  231  U.  S.  654. 

6  Tliis  does  not  extend  to  cases 
where  the  act  of  Congress  construed 
by  the  Court  of  Appeals  is  a  purely 
local  law  relating  to  the  district 
and  has  no  general  application 
throughout  the  United  States.  Am. 
Security  Co.  v.  Dist.  of  Columbia, 
224  U.  S.  491,  56  L.  ed.  856;  Wash- 
ington, Alexandria  and  Mt.  Vernon 


Ry.  Co.  V.  Downey,  236  U.  S.  190; 
United  Surety  Co.  v.  Am.  Fruit 
Product  Co.,  238  U.  S.  140;  U.  S. 
ex  rel.  Arant  v.  Lane,  245  U.  S.  166. 
The  decision  upon  the  question 
whether  the  tenure  of  an  office  is 
within  the  provision  of  the  Civil 
Service  Law  (Act  of  Aug.  24,  1912, 
eh.  389,  37  St.  at  L.  555),  is  not 
local.  U.  S.  ex  rel.  Arant  v.  Lane, 
245   U.   S.   166. 

7Cliapman  v.  U.  S.,  164  U.  S. 
436,  41  L.  ed.  504;  Sinclair  v.  Dis- 
trict of  Columbia,  192  U.  S.  16,  48 
L.  ed.  322;  not  even  where  the  re- 
sult of  the  judgment  is  the  forfei- 
ture of  a  right  to  a  sum  of  money 
in  excess  of  the  jurisdictional 
amount  Fields  v.  U.  S.,  205  U.  S, 
292,  51  L.  ed.  322;  nor  in  a  capital 
ease;  Be  Heath,  144  U.  S.  92,  36 
L.  ed.  358;  Cross  v.  U.  S.,  145  U. 
S.  571,  36  L.  ed.  821;  Hartranft  v. 
Mullowny,  247  U.  S.  295,  38  Sup. 
Ct.  518,  62  L.  ed.  1123. 

8  Supra,  §  688. 

9Jud.  Code,  §250,  36  St.  at  L. 
187,  re-enacting  in  substance  27  St. 
at  L.  436;  23  St.  at  L.  443;  Balti- 
more  &  P.   R.   Co.   V.  Hopkins,   130 
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"In  any  case  in  which  the  judgment  or  decree  of  said  Court 
of  Appeals  is  made  final  by  the  section  last  preceding,  it  shall 
be  competent  for  the  Supreme  Court  of  the  United  States  to 
require,  by  certiorari  or  otherwise,  any  such  case  to  be  certified 
to  it  for  its  review  and  determination,  with  the  same  power 


U.  S.  210,  32  L.  ed.  908;   District 
of  Columbia  v.  Gannon,  130  U.  S. 
227,  32  L.  ed.  922;  Be  Heath,  144 
TJ.  S.  92,  36  L.  ed.  358;  Parsons  v. 
District  of  Columbia,  170  U.  S.  45, 
42   L.   ed.    943;    29   St.   at   L.   692; 
Code  D.  C.  §  234;  31  St.  at  L.  1189; 
Winston  v.  U.  S.,  172  U.  S.  303.  43 
L.   ed.  456;   Sinclair  v.  District  of 
Columbia,  192  U.  S.  16,  48  L.  ed. 
322.     This  section  should  be  strictly 
construed,  as  the  intent  of  Congress 
was  to  lighten  the  labor  of  the  Su- 
preme Court.     Am.   Security  Co.  v. 
Dist.  of  Columbia,  224  U.  S,  491,  56 
L.    ed.    856.      The    Supreme    Court 
may  thus  review  a  judgment   in  a 
case  arising  under  the  Federal  Em- 
ployers' Liability  Act  of  April   22, 
1908,   35  St.  at  L.   65,  as  amended 
April    5,    1910,   36    St.    at    L.    291; 
Washington     Railway     &     Electric 
Co.  V.   Scala,  244  U.  S.   630.     Ordi- 
narily   the    Supreme    Court    cannot 
review  a  judgment  of  the  District 
Court  of  Appeals  in  a  contempt  pro- 
ceeding.    Gompers  v.  U.  S.,  233  TJ. 
S.   604.     Now  the  affirmance  of  an 
order  quashing  a  writ  of  certiorari. 
Hartranft   v.   Mullowny,   247   U.    S. 
295,    38    Sup.    Ct.    518,    62    L.    ed. 
1123.     Formerly  the  Supreme  Court 
of  the  United  States  might  directly 
review  a  judgment  by  the  Supreme 
Court    of    the    District    which    con- 
victed   the    plaintiff    of    a    capital 
crime.     25  St.  at  L.  655,  §6;   Cross 


V.  U.  S.,  145  U.  S.  571,  576,  36  L. 
ed.     821,     823.       But     see     Sinclair 
V.  District   of   Columbia,  192   U.   S. 
16,    19,    48    L.    ed.    322,    324;    New 
V.    Oklahoma,    195    U.    S.    252,    49 
L.     ed.     182.       Cf.     §688,     supra. 
Where  the  validity  of  a   patent  or 
copyright    was    previously    not    in- 
volved, and  the  validity  of  a  treaty, 
statute  or  authority  exercised  under 
the   United    States   is   not    in    ques- 
tion,   the    Supreme    Court    had    no 
jurisdiction  of  appeals  from  orders, 
decrees  or  judgments  of  the  Court 
of  Appeals  of   the   District   of   Co- 
lumbia upon   applications  for  writs 
of  habeas  corpus,  Cross  v.  Burke,  146 
U.  S.  82,  36  L.  ed.  896;   not  even 
where  the  right  to  the  custody  of  a 
child  is  involved.     Perrine  v.  Slack, 
164  U.  S.  452,  41  L.  ed.  510.     Ex- 
cept where  the  question  of  jurisdic- 
tion only  is  certified  the  jurisdiction 
of  the  Supreme  Court  in  cases  com- 
ing from  the  District  Court  of  Ap- 
peals is  general.     McGowan  v.  Par- 
ish, 237  U.  S.  285.     Objections  not 
raised  in  the  latter  court  will  ordi- 
narily not  be  considered  even  though 
they    were    raised    in    the    court    of 
original   jurisdiction.      Magruder   v. 
Drury  and  Maddox,  235  U.  S.  106; 
infra,  §  711.     An  allowance  of  com- 
missions  made    by    an    auditor    and 
affirmed   by   both   the   courts   in   the 
district  was  not  disturbed.     Magru- 
der V.  Drurv,  235  U.  S.  106. 
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and  authority  in  the  case  as  if  it  had  been  carried  by  writ  of 
error  or  appeal  to  said  Supreme  Court. ' '  ^^ 

The  decisions  of  the  Court  of  Appeals  of  the  District  of  Co- 
lumbia upon  appeals  from  the  Commissioner  of  Patents,  in  con- 
nection with  applications  for  patents  ^^  and  trademarks,^'*  are 
not  reviewable  by  the  Supreme  Court  of  the  United  States. 

§  691a.  Review  by  Supreme  Court  of  decisions  of  the  District 
Court  of  Alaska.  "Appeals  and  writs  of  error  may  be  taken 
and  prosecuted  from  final  judgments  and  decrees  of  the  district 
court  for  the  district  of  Alaska  or  for  any  division  thereof, 
direct  to  the  Supreme  Court  of  the  United  States,  in  the  fol- 
lowing cases :  In  prize  cases ;  and  in  all  cases  which  involve  the 
construction  or  application  of  the  Constitution  of  the  United 
States,  or  in  which  the  constitutionality  of  any  law  of  the  United 
States  or  the  validity  or  construction  of  any  treaty  made  under 
its  authority  is  drawn  in  question,  or  in  which  the  constitution  or 
law  of  a  State  is  claimed  to  be  in  contravention  of  the  Constitu- 
tion of  the  United  States.  Such  writs  of  error  and  appeal  shall 
be  taken  within  the  same  time,  in  the  same  manner,  and  under 
the  same  regulations  as  writs  of  error  and  appeals  are  taken 
from  the  district  courts  to  the  Supreme  Court. ' '  ^ 

10  Act  of  March  3,  1901,  ch.  854,  212  U.  S.  285,  53  L.  ed.  515;  Bald- 
§  234,  31  St.  at  L.  1227,  March  3,  win  v.  K.  S.  Howard  Co.,  256  U.  S. 
1911,   ch.    231,    §251,   36   St.   at   L.       35. 

1159.  §  691a.     1  Jud.  Code,  §  247,  36  St. 

11  Fraseh  v.  Moore,  211  U.  S.  1,  at  L.  1087.  See  31  St.  at  L.  414, 
53  L.  ed.  65.  Nor  upon  an  appliea-  Alaska  Code  of  Civ.  Proc,  §  504. 
tion  for  a  mandamus  to  compel  the  Under  the  Evarts  Act,  the  District 
issue  of  a  patent,  since  this  arises  Court  of  Alaska  was  considered  the 
under  the  patent  laws.  U.  S.  ex  Supreme  Court  of  a  Ten'itory,  and 
rel.  Cliott  V.  Ewing,  237  U.  S.  197.  not  as  a  District  Court  of  the 
But  the  Supreme  Court  took  juris-  United  States.  Coquitlam  v.  U.  S., 
diction  of  a  writ  of  error  to  review  163  U.  S.  346,  16  Sup.  Ct.  117,  41 
the  denial  of  a  writ  of  mandamus  L.  ed.  184.  This  power  of  review  is 
to  require  an  examiner  in  the  Pat-  i^ractically  the  same  as  that  to  re- 
ent  Office  to  forward  an  appeal  to  view  the  final  decision  of  the  Dis- 
the  board  of  examiners  in  chief.  U.  trict  Courts  of  the  United  States. 
S.  ex  rel.  Steinmetz  v.  Allen,  192  Itow  &  Fushimi  v.  U.  S.,  233  U.  S. 
U.  S.  543.  581.     See  supra,  §  688.    It  no  longer 

12  E.   C.   Atkins   &  Co.   v.   Moore,  includes  the  review  of  capital  cases. 
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§  691b.  Review  by  the  Supreme  Court  of  decisions  of  the 
Courts  of  the  Island  Territories.  The  Supreme  Court  of  the 
United  States  reviews  the  decisions  of  the  United  States  District 
Court  of  HaAvaii,^  and  the  United  States  District  Court  for 
Porto  Rico  2  in  the  same  classes  of  cases  in  which  it  can  review 


Ihid.  Wlien  a  case  involving  con- 
stitutional questions  as  well  as 
others  is  taken  from  the  District 
Court  of  Alaska  to  the  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit, 
the  Supreme  Court  can  not  review 
the  decision  of  the  latter  court  by 
appeal  or  writ  of  error;  but  only  by 
oertiorari.  Alaska  Pacific  Fisheries 
V.  Territory  of  Alaska,  249  U.  S.  53. 
See  supra,  §  689.  For  decisions 
upon  appeals  and  writs  of  error 
brought  to  review  the  judgments  of 
courts  of  Territories  which  have 
subsequently  become  States,  see 
Williams  v.  First  Nat.  Bank  of 
Pauls  Valley,  216  U.  S.  582,  54  L. 
ed.  625;  Eagle  Mining  Co.  v.  Hamil- 
ton, 218  U.  S.  513,  54  L.  ed.  1131; 
Young  v.  U.  S.,  176  Fed.  612. 

§  691b.  1  Act  of  March  3,  1891, 
ch.  517,  §  5,  26  St.  at  L.  827.  Act 
of  Jan'y  20,  1897,  ch.  68,  29  St. 
at  L.  492.  Act  of  April  12,  1900, 
ch.  191,  §35,  31  St.  at  L.  85.  Act 
of  April  30,  1900,  ch.  339,  §  86,  31 
St.  at  L.  158.  Act  of  March  3, 
1909,  eh.  269,  §  1,  35  St.  at  L.  838. 
Act  of  March  3,  1911,  ch.  231, 
§§  238,  244,  36  St.  at  L.  1157.  Act 
of  Jan'y  28,  1915,  ch.  22,  §2,  38 
St.    at   L.    804.      Comp.    St.    §1215. 

2  Ibid.  See  supra,  §  688.  For  de- 
cisions under  the  former  statutes, 
Cf.  Eoyal  Ins.  Co.  v.  Martin,  192 
U.  S.  149,  11,  49  L.  ed.  385,  389; 
Amado  v.  U.  S.,  195  U.  S.  172,  49 
L.  ed.  145;  Garrozi  v.  Castas,  204 
U.   S.   64,   51   L.   ed.    369.      Hijo   v. 


U.  S.,  194  U.  S.  315,  48  L.  ed.  994; 
People  of  Porto  Eico  v.  Emmanuel, 
235  U.  S.  251;  Cerecedo  v.  U.  S., 
239  U.  S.  1,  3.  It  was  said  that 
not  every  mere  question  of  irregular- 
ity in  the  application  of  a  law  of 
the  United  States  justifies  a  review 
by  the  Supreme  Court,  and  held  that 
the  generality  of  the  statement 
thereof  and  the  absence  of  specifica- 
tions would  justify  a  dismissal  of 
the  writ.  Arran  v.  Zurrinach,  222 
U.  S.  395,  56  L.  ed.  246.  A  claim 
that  the  District  Court  of  the  United 
States  of  Porto  Eico  should  follow 
the  local  statute  in  the  selection  of 
grand  jurors,  Crowley  v.  U.  S.,  194 
U.  S.  461,  48  L.  ed.  1075 ;  and  that 
grand  jurors  were  not  selected  or 
drawn  as  required  by  the  Federal 
statutes,  Eodriguez  v.  U.  S.,  198 
U.  S.  156,  49  L.  ed.  994;  are,  when 
made  by  a  man  who  has  been  in- 
dicted, claims  of  rights  under  stat- 
utes of  the  United  States.  So  is 
the  contention  that  a  local  law  of 
Porto  Eico  is  void  because  it  is  in 
conflict  with  a  specified  act  of  Con- 
gress; Kent  V.  Porto  Eico,  207  U. 
S.  113,  52  L.  ed.  127  (where  the 
Avrit  of  en-or  was  dismissed  because 
the  claim  was  frivolous) ;  but  not 
a  general  claim  that  an  indictment 
does  not  charge  "an  offense  under 
the  statutes  of  the  United  States. ' ' 
Amado  v.  U.  S.,  195  U.  S.  172,  49 
L.  ed.  145.  The  contention  that  a 
jury  trial  cannot  be  had  at  a  spe- 
cial term  held  at  Mayaguez  is  too 
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the  decisious  of  the  District  Courts  of  the  United  States.^ 
"Writs  of  error  and  appeals  from  tlie  final  judgments  and  de- 
crees of  the  Supreme  Court  of  the  Territory  of  Hawaii  and  of 
the  Supreme  Court  of  Porto  Rico  may  be  taken  and  prosecuted 
to  the  Supreme  Court  of  the  United  States  within  the  same 
time,  in  the  same  manner,  under  the  same  regulations,  and  in 
the  same  classes  of  cases,  in  which  writs  of  error  and  appeals 
from  the  final  judgments  and  decrees  of  the  highest  court  of 
a  State  in  which  a  decision  in  the  suit  could  be  had,  may  be 
taken  and  prosecuted  to  the  Supreme  Court  of  the  United  States 
under  the  proviiiions  of  section  two  hundred  and  thirty -seven ;  * 
and  in  all  other  cases,  civil  or  criminal,  in  the  Supreme  Court 
of  the  Territory  of  Hawaii  ^  or  the  Supreme  Court  of  Porto 
Rico,^  it  shall  be  competent  for  the  Supreme  Court  of  the 
United  States  to  require  by  certio.  ari,  upon  the  petition  of  any 
party  thereto,  that  the  case  be  certified  to  it,  after  final  judg- 
ment or  decree,  for  review  and  determination,  with  the  same 


clearly  frivolous  to  sustain  a  writ  of 
error  to  the  Supreme  Court  of  the 
United  States.  American  R.  Co.  v. 
Castro,  204  U.  S.  453,  51  L.  ed.  564. 
Upon  a  writ  of  error,  the  court  can 
review  such  legal  questions  as  arose 
upon  the  face  of  the  record  and 
appeared  by  a  bill  of  exceptions,  in- 
cluding the  sufficiency  of  findings  to 
sustain  the  decree,  and,  when  there 
is  a  bill  of  exceptions,  rulings  on  the 
objection  and  admission  of  testi- 
mony to  which  excep;ions  were  duly 
taken.  Garzot  v.  de  Eubio,  209  U. 
S.  283,  52  L.  ed.  794. 

3  Jud.  Code,  §  128,  as  amended 
Act  of  Jan'y  28,  1915,  eh.  22,  §2, 
38  St.  at  L.  803,  Comp.  St.  §  1120, 
Jud.  Code,  §  238,  as  amended  Act 
of  Jan'y  28,  1915,  ch.- 22,  §2,  38 
St.  at  L.  804,  Comp.  St.  §  1215 ; 
supra,  §  688. 

4  hifra,  §  692. 


6  Under  the  statute  now  in  force 
the  pecuniary  amount  is  immaterial. 
Inter-Island  Steam  Navigation  Co. 
V.  Ward,  242  U.  S.  1.  Cf.  Hapal  v. 
Brown,  239  U.  S.  502.  Only  final 
decisions  can  be  reviewed.  Cotton 
V.  Hawaii,  211  U.  S.  162,  53  L.  ed. 
131.  The  refusal  of  an  order  grant- 
ing a  new  trial  case  can  not  be  re- 
viewed.   Ibid. 

6  See  Serralles '  Succession  v. 
Esbri,  200  U.  S.  103,  0  L.  ed.  391; 
Monagas  v.  Albertucci,  225  U.  S, 
81;  Elzaburu  v.  Chaves,  239  U. 
S.  283;  Cardona  v.  Quinones,  240 
U.  S.  83;  El  Banco  Popular  de 
Economias  y  Prestamos  de  San 
Juan,  P.  E.  V.  Wilcox,  255  U.  S, 
72.  Prior  to  the  Judicial  Code,  the 
Supreme  Court,  upon  appeals,  was 
bound  by  the  findings  of  fact  in 
the  court  below.  Gonzales  v.  Buist, 
224  U.  S.  126,  56  L.  ed.  693. 
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power  and  authority  as  if  taken  to  that  court  by  appeal  or  writ 
of  error." '' 

"No  judgment  or  decree  rendered  or  passed  by  the  Supreme 
Court  of  the  Philippine  Islands  more  than  sixty  days  after  the 
approval  of  this  Act  shall  be  reviewed  by  the  Supreme  Court 
upon  writ  of  error  or  appeal ;  but  it  shall  be  competent  for  the 
Supreme  Court,  by  certiorari  or  otherwise,  to  require  that  there 
be  certified  to  it  for  review  and  determination,  with  the  same 
power,  and  authority  and  with  like  effect  as  if  brought  up  by 
writ  of  error  or  appeal,  any  cause  wherein  after  such  sixty  days, 
the  Supreme  Court  of  the  Philippine  Islands  may  render  or  pass 
a  judgment  or  decree  which  would  be  subject  to  review  under 
existing  laws. ' '  ' 

It  seems  that  decisions  of  the  courts  of  the  Virgin  Islands  are 
not  reviewable  by  the  Supreme  Court  of  the  United  States  ex- 
cept by  writ  of  certiorari  to  the  Circuit  Court  of  Appeals  of  the 
Third  Circuit  when  the  latter  court  has  reviewed  such  decisions, 
or  upon  certification  by  the  latter  court  to  the  Supreme  Court 
of  questions  on  propositions  upon  which  instruction  is  desired.^ 

§  691c.  Review  by  the  Supreme  Court  of  decisions  of  the 
District  Court  of  the  Canal  Zone.  The  Supreme  Court  of  the 
United  States  seems  to  have  no  jurisdiction  to  review  the  de- 
cisions of  the  District  Court  of  the  Canal  Zone,  except  when  re- 
viewing the  decisions  of  the  Circuit  Court  of  Appeals  of  the 
Fifth  Circuit  in  cases  originally  instituted  in  such  District  Court, 
when  the  decisions  of  such  Circuit  Court  of  Appeals  are  not 
final. 1 

§  692.  Writs  of  error  from  the  Supreme  Court  to  State 
Courts.  By  the  Act  of  September  6,  1916,  "A  final  judgment 
or  decree  in  any  suit  in  the  highest  court  of  a  State  in  which 
a  decision  in  the  suit  could  be  had,  where  is  drawn  in  question 

7  Jud.  Code,  §246,  as  amended,  35  9  Ch.  171,  §2,  39  St.  at  L.  1132, 
St.  at  L.  838,  36  St.  at  L.  1158,  Act  Comp.  St.  §  3924yob.  See  supra, 
of  Jan'y  28,  1915,  38  St.  at  L.  804,       §§  689d,  689f. 

Comp.  St.  §  1223.  §  691c.     1  Act  of  August  24,  1912, 

8  Act  of  Sept.  6,  1916,  ch.  448,  ch.  390,  §9,  37  St.  at  L.  565,  Comp. 
§5,  39  St.  at  L.  727,  Comp.  St.  St.  §10045.  See  supra,  §  70a,  in- 
§  1225b.    See  supra,  §  689c.  fra,  §  693. 
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the  validity  of  a  treaty,*  or  statute  of ,2  or  an  authority  ^  exer- 


§  692.  1  The  validity  of  a  treaty 
is  not  drawn  in  question  by  a  deci- 
sion denying  a  right  claimed  there- 
under by  a  consul  or  other  person 
because  it  is  not  within  the  terms 
thereof.  Erie  E.  E.  Co.  v.  Hamil- 
ton, 248  U.  S.  369,  39  Sup.  Ct.  95, 
63  L.  ed.  307;  Eust  Land  &  Lumber 
Co.  V.  Jackson,  250  U.  S.  71,  39 
Sup.  Ct.  424,  63  L.  ed.  850. 

2  The  phrase,  "validity  of  a  stat- 
ute," refers  to  the  power  of  Con- 
gress to  pass  the  statute  and  not  to 
mere  judicial  construction,  Balti- 
more &  P.  E.  Co.  V.  Hopkins,  130 
U.  S.  210,  226,  32  L.  ed.  908,  914, 
per  Fuller,  C.  J.;  District  of  Colum- 
bia V.  Gannon,  130  U.  S.  227,  32  L. 
ed.  922;  Telluride  Power  Transmis- 
sion Co.  V.  Eio  Grande  W.  Ey.  Co., 
175  U.  S.  639,  44  L.  ed.  305;  Coon 
V.  Kennedy,  248  U.  S.  457,  39  Sup. 
Co.  146,  63  L.  ed.  358;  Dana  v. 
Dana,  250  U.  S.  220,  39  Sup.  Ct. 
449,  63  L.  ed.  947 ;  Jett  Bros.  Co.  v. 
City  of  CarroUton,  252  U.  S.  1,  6; 
supra,  §  691.  The  validity  of  an 
authority  exercised  under  the  United 
States  drawn  in  question  when  a 
court  refuses  to  enforce  a  regulation 
established  by  an  Executive  Depart- 
ment. U.  S.  ex  rel.  Steinmetz  v. 
Allen.  192  U.  S.  543,  48  L.  ed.  555 
(a  rule  of  practice  established  by 
the  Commissioner  of  Patents)  ;  U. 
S.  V.  Antikamnia  Co.,  231  U.  S.  654. 
Or  when  the  right  to  hold  an  office 
is  disputed.  Clough  v.  Curtis,  134 
U.  S.  361,  370,  33  L.  ed.  945;  U.  S. 
ex  rel.  Arant  v.  Lane,  245  U.  S. 
166.  The  validity  of  a  statute  is 
not  drawn  in  question  every  time 
that  a  right  claimed  under  such 
statute  is  controverted.  Cook  Coun- 
ty v.  Calumet  &  C.  C.  &  D.  Co.,  138 
U.  S.  635,  653,  654,  34  L.  ed.  1110, 


1116,  1117;  supra,  §497b;  Sogers 
V.  Clark  Iron  Co.,  217  U.  S.  589, 
54  L.  ed.  895;  Eeinman  v.  City  of 
Little  Eock,  237  U.  S.  171.  See 
Union  Pac.  E.  Co.  v.  Laughlin,  247 
U.  S.  204,  38  Sup.  Ct.  436,  62  L. 
ed.  1073.  The  validity  of  an  author- 
ity, exercised  under  the  United 
States  is  not  drawn  in  question  by 
defending  a  suit  brought  by  the 
government  for  the  abatement  of  a 
fence  upon  public  land.  Cameron 
V.  U.  S.,  146  U.  S.  533,  36  L.  ed. 
1077;  U.  S.  ex  rel.  Taylor  v.  Taft, 
203  U.  S.  461,  51  L.  ed.  269.  Nor 
by  an  application  for  a  mandamus 
to  compel  an  officer  to  allow  a  credit 
which  he  rejected  when  auditing  an 
account  where  a  government  em- 
ploye. U.  S.  V.  Lynch,  137  U.  S. 
280,  34  L.  ed.  700.  Nor  by  the  de- 
nial of  a  claim  or  defense  based 
upon  a  construction  of  the  statute 
which  the  State  court  refused  to 
adopt.  Coon  v.  Kennedy,  248  U.  S. 
457;  Citizens  Bank  v.  Opperman, 
249  U.  S.  448.  Nor  by  an  appli- 
cation for  a  mandamus  to  compel 
restoration  to  a  place  in  the  public 
service  when  the  relator  does  not 
deny  the  authority  of  the  President 
or  of  his  other  superior  to  dismiss 
him  but  contends  that  the  dismissal 
is  illegal  because  of  a  failure  to 
comply  with  certain  rules  and  regu- 
lations of  the  civil  service.  U.  S. 
ex  rel.  Taylor  v.  Taft,  203  U.  S. 
461,  51  L.  ed.  269.  See  also.  Board 
of  Public  Utility  Com'rs  v.  Manila 
El.  E.  E.  Lt.  Co.,  249  U.  S.  262; 
supra,  §  691. 

3  Petrie  v.  Nampa  and  Meridian 
Irrigation  District,  248  U.  S.  154. 
The  validity  of  an  authority  is  not 
drawn  in  question  every  time  an  act 
done  by  such  authority  is  disputed. 
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cised  under  the  United  States,  and  the  decision  is  against  their 
validity ;  or  where  is  drawn  in  question  the  validity  of  a  statute 
of,*  or  a]i  authority  ^  exercised  under  any  State,  on  the  ground 


Cook  County  v.  Calumet  &  C.  C.  & 
D.  Co.,  138  U.  S.  635,  653,  34  L.  ed. 
1110,  1116,  per  Fuller,  C.  J.  Nor 
unless  such  validity  is  primarily  de- 
nied, and  the  denial  made  the  sub- 
ject of  direct  inquiry.  Ibid.  The 
authority  exercised  in  the  case  ap- 
pealed, by  the  court  from  which  the 
appeal  is  taken,  is  not  the  authority 
intended.  Snow  v.  U.  S.,  118  U.  S. 
346,  347,  30  L.  ed.  207,  208.  Nor 
by  a  failure  to  comply  with  the  de- 
cision of  the  Supreme  Court  of  the 
United  States  in  an  analogous  case. 
Bust  Land  &  Lumber  Co.  v.  Jack- 
son, 250  U.  S.  71.  Nor  by  the  de- 
nial of  an  adjournment  or  a  con- 
tinuance until  the  decision  of  the 
Supreme  Court  in  another  case 
which  will  determine  the  respective 
rights  of  the  parties  to  the  suit. 
Ibid. 

4rox  V.  Washington,  236  U.  S. 
272;  New  Orleans  &  N.  E.  E.  Co. 
V.  Scarlet,  249  U.  S.  528,  39  Sup. 
Ct.  369,  63  L.  ed.  752;  Darling  v. 
City  of  Newport  News,  249  U.  S. 
540,  39  Sup.  Ct.  371,  63  L.  ed.  759. 
See  supra,  §  688.  So  when  the  court 
denied  the  contention  of  the  plain- 
tiff in  error  that  a  State  statute 
affecting  interstate  transportation 
was  void  as  a  regulation  of  inter- 
state commerce.  Adams  Express 
Co.  V.  Commonwealth  of  Kentucky, 
214  U.  S.  218,  53  L.  ed.  972.  The 
validity  of  the  action  of  a  State 
board  or  commission  acting  under 
the  authority  of  a  State  statute  may 
be  thus  reviewed.  Lake  Erie  & 
"Western  E.  E.  Co.  v.  State  Public 
Utilities  Commission,  249  U.  S.  422 ; 
Corn  Products  Eefining  Co.  v.  Eddy, 


249  U.  S.  427,  39  Sup.  Ct.  325,  63 
L.  ed.  689 ;  Standard  Computing 
Scale  Co.  v.  Farrell,  249  U.  S.  571. 
The  contention  that  a  lease  was 
made  in  interstate  commerce  and 
was  therefore  not  subject  to  the 
State  statutes  does  not  challenge 
the  validity  thereof.  Mergenthaler 
Linotype  Co.  v.  Davis,  251  U.  S. 
256.  A  writ  of  error  was  dismissed 
when  it  sought  to  review  the  valid- 
ity of  service  of  process  upon  a  for- 
eign corporation  in  accordance  with 
a  State  statute.  Philadelphia  & 
Eeading  Coal  &  Iron  Co.  v.  Gilbert, 
245  U.  S.  162.     See  Dana  v.  Dana, 

250  U.  S.  220,  39  Sup.  Ct.  449,  63 
L.  ed.  947. 

5  The  validity  of  an  order  of  a 
State  commission,  charged  to  have 
been  made  in  violation  of  the  Fed- 
eral Constitution,  may  be  thus  re- 
viewed. The  right  to  due  process 
of  law,  or  to  the  equal  protection 
of  the  law  may  be  infringed  by  the 
action  of  a  State  court,  although  no 
State  statute  is  attacked  as  uncon- 
stitutional. Miedreich  v.  Lauen- 
stein,  232  U.  S.  236;  McDonald  v. 
Oregon  Eailroad  and  Navigation  Co., 
233  U.  S.  665;  Willoughby  v.  Chi- 
cago, 235  U.  S.  45;  Myles  Salt  Co. 
V.  Iberia  Drainage  Dist.,  239  U.  S. 
478;  O'Neil  v.  Northern  Colorado 
Irrigation  Co.,  242  U.  S.  20;  In  the 
Matter  of  the  Petition  of  Selling  v. 
Eadford,  243  U.  S.  46;  Saunders  v. 
Shaw,  244  U.  S.  317.  People  of 
N.  Y.  ex  rel.  N.  Y.  &  Queens  Gas 
Co.  V.  McCall,  245  U.  S.  345,  38  Sup. 
Ct.  122,  62  L.  ed.  337.  The  denial 
of  a  writ  of  habeas  corpus  to  dis- 
charge   from    arrest    for    int-erstate 
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of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  is  in  favor  of  their  valid- 
ity, may  be  re-examined  and  reversed  or  affirmed  in  the  Supreme 
Court  upon  a  writ  of  error.  The  writ  shall  have  the  same  effect 
as  if  the  judgment  or  decree  complained  of  had  been  rendered 
or  passed  in  a  court  of  the  United  States.  The  Supreme  Court 
may  reverse,  modify,  or  affirm  the  judgment  or  decree  of  any 
such  State  court,  and  may,  in  its  discretion,  award  execution  or 
remand  the  same  to  the  court  from  which  it  was  removed  by  the 
writ.  In  any  suit  involving  the  validity  of  a  contract  wherein 
it  is  claimed  that  a  change  in  the  rule  of  law  or  construction  of 
statutes  by  the  highest  court  of  a  State  applicable  to  such  con- 
tract would  be  repugnant  to  the  Constitution  of  the  United 
States,^*   the    Supreme    Court   shall,    upon   writ    of   error,    re- 


extradition  under  the  warrant  of  a 
State  governor,  where  the  petitioner 
claims  that  he  is  imprisoned  in  vio- 
lation of  the  Federal  Constitution 
is  not  reviewable  by  writ  of  error. 
Ireland  v.  Woods,  246  U.  S.  323,  38 
Sup.  Ct.  319,  62  L.  ed.  745.  A 
judgment  of  a  State  court  may  be 
reversed  because  it  takes  the  prop- 
erty of  a  person  without  due  process 
of  law,  although  there  is  no  valid 
objection  to  the  statute  under  which 
the  court  has  acted,  when  there  has 
not  been  due  notice  of  the  proceed- 
ings. Scott  V.  McNeal,  154  U.  S. 
34,  38  L.  ed.  896.  But  see  Stadel- 
man  v.  Miner,  246  U.  S.  544,  38 
Sup.  Ct.  359,  62  L.  ed.  875;  or  when 
the  rulings  of  the  court  upon  the 
admission  or  exclusion  of  evidence 
or  in  the  charge  to  the  jury  or 
otherwise  enforce  a  rule  of  law  re- 
pugnant to  the  Federal  Constitution. 
Chicago,  B.  &  Q.  R.  Co.  v.  Chicago, 
166  U.  S.  226,  41  L.  ed.  979 ;  Petrie 
V.  Nampa  &  Meridian  Irr.  Dist.,  248 
U.  S.  154,  39  Sup.  Ct.  25,  63  L.  ed. 
178;  but  a  question  of  fact  decided 
by  a  jury  in  a  State  court  cannot  be 


re-examined  by  the  Supreme  Court 
of  the  United  States  upon  a  writ  of 
error.  Chicago,  B.  &  Q.  R.  Co.  v. 
Chicago,  166  U.  S.  226,  242,  41  L. 
ed.  979,  9S6. 

5a  It  has  been  said  that,  when 
the  highest  court  of  a  State  has 
interpreted  a  contract  affecting 
property  in  land,  such  interpretation 
becomes  a  part  of  such  contract, 
upon  which  any  purchaser  of  the 
land  may  rely,  and  a  subsequent 
change  thereof  to  his  injury  impairs 
the  obligation  of  the  contract  and 
may  be  set  aside,  although  there  has 
been  no  State  legislation  upon  the 
subject.  Muhlker  v.  New  York  & 
Harlem  R.  Co.,  197  U,  S.  544,  49 
L.  ed.  872;  Sauer  v.  New  York,  206 
U.  S.  536,  549,  51  L.  ed.  1176,  1182. 
But  see  Moore-Mansfield  Constr.  Co. 
V.  Electrical  Installation  Co.,  234  U. 
S.  619;  Cleveland  &  Pittsburgh  R. 
R.  V.  Cleveland,  235  U.  S.  550;  Fi- 
delity &  Columbia  Tr.  Co.  v.  City  of 
Louisville,  Ky.,  245  U.  S.  54,  38  Sup. 
Ct.  40,  62  L.  ed.  145;  Mohl  v.  La- 
mar Canal  Co.,  128  Fed.  776.  In 
the  following  cases  amongst  others 
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examine,  reverse,  or  affirm  the  final  judgment  of  the  highest 
court  of  a  State  in  which  a  decision  in  the  suit  could  be  had,  if 
said  claim  is  made  in  said  court  at  any  time  before  said  final 
judgment  is  entered  and  if  the  decision  is  against  the  claim  so 
made."^ 


it  was  held  that  there  was  due 
process  of  law.  Porter  v.  Wilson, 
239  U.  S.  170;  St.  Louis  and  Kan- 
sas City  Land  Co.  v.  Kansas  City, 
241  U.  S.  419;  Stadelman  v.  Miner, 
246  U.  S.  544 ;  McCoy  v.  Union  Ele- 
vated R.  Co.,  247  U.  S.  354,  38  Sup. 
Ct.  504,  62  L.  ed.  1156.  It  is  no 
ground  for  review  that  a  State  court 
upon  an  application  for  the  appoint- 
ment of  a  receiver  admitted  testi- 
mony taken  between  the  same  par- 
ties in  another  suit.  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  S.  112,  53 
L.  ed.  432.  No  ground  for  review 
was  found  in  the  contention  that 
an  assessment  for  taxation  was  ex- 
cessive, exorbitant,  unjust,  and  dis- 
proportionate to  the  assessment  of 
similar  property,  when  the  validity 
of  the  statute  was  not  drawn  in 
question.  First  Nat.  Bank  v.  City 
Council  of  Estherville,  215  U.  S.  341, 
54  L.  ed.  223.  The  Supreme  Court 
will  not  take  jurisdiction  because 
the  highest  court  of  the  State,  in 
construing  a  statute  so  as  to  bring 
it  into  harmony  with  the  Federal 
and  State  constitutions  so  far 
neglected  its  obvious  meaning  as  to 
make  the  judgment  an  exercise  of 
legislative  power.  Londoner  v. 
Denver,  210  U.  S.  373,  379,  52  L. 
ed.   1103,   1109. 

6Ch.  448,  §2,  39  St.  at  L.  726, 
Comp.  St.  §  1214,  amending  Jud. 
Code,  §237;  as  amended  February 
17,  1922.  The  Eevised  Statutes, 
which  were  re  enacted  in  this  section 
of   the   Judicial    Code   as   originally 


adopted  previously  provided  that  * '  a 
final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  a  State  in 
which  a  decision  in  the  suit  could  be 
had,  where  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an 
authority  exercised  under,  the 
United  States,  and  the  decision  is 
against  their  validity,  or  where  is 
drawn  in  question  the  validity  of  a 
statute  of,  or  authority  exercised 
under,  any  State,  on  the  ground  of 
their  being  repugnant  to  the  Con- 
stitution, treaties,  or  laws  of  the 
United  States,  and  the  decision  is 
in  favor  of  their  validity;  or  where 
any  title,  right,  privilege,  or  immu- 
nity, is  claimed  under  the  Constitu- 
tion, or  any  treaty,  or  statute  of, 
or  commission  held  or  authority  ex- 
ercised under  the  United  States,  and 
the  decision  is  against  the  title, 
right,  privilege,  or  immunity  spe- 
cially set  up  or  claimed  by  either 
party,  under  such  Constitution, 
treaty,  statute,  commission,  or 
authority, — may  be  re-examined,  and 
reversed  or  affirmed,  in  the  Supreme 
Court  upon  a  writ  of  error.  The 
writ  shall  have  the  same  effect  as 
if  the  judgment  or  decree  com- 
plained of  had  been  rendered  or 
passed  in  a  court  of  the  United 
States;  and  the  proceedings  upon 
the  reversal  shall  be  the  same,  except 
that  the  Supreme  Court  may,  at 
their  discretion,  proceed  to  a  final 
decision  of  the  case,  and  award  exe- 
cution, or  remand  the  same  to  the 
court  from  which  it  was  so  removed. 
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"When  a  writ  of  error  is  issued  for  the  revision  of  the  judg- 
ment of  a  State  court,  in  any  criminal  proceeding  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  the  United  States,  or  where  any  title,  right, 
privilege,  or  immunity  is  claimed  under  the  Constitution,  or 
any  statute  of,  or  commission  held  or  authority  exercised  under, 
the  United  States,  the  defendant,  if  charged  with  an  offense  that 
is  bailable  by  the  laws  of  such  State,  shall  not  be  released  from 
custody  until  a  final  judgment  upon  such  writ,  or  until  a  bond, 
with  sufficient  sureties,  in  a  reasonable  sum,  as  ordered  and  ap- 
proved by  the  State  court,  is  given;  and  if  the  offense  is  not  so 
bailable,  until  a  final  judgment  upon  the  writ  of  error.  "''^ 
"Cases  on  writ  of  error  to  revise  the  judgment  of  a  State  court 
in  any  criminal  case,  shall  have  precedence,  on  the  docket  of  the 
Supreme  Court,  of  all  cases  to  which  the  Government  of  the 
United  States  is  not  a  party,  excepting  only  such  cases  as  the 
court,  in  its  discretion,  may  decide  to  be  of  public  importance."  ^ 
The  jurisdiction  of  the  Supreme  Court  to  review  judgments  and 
decrees  of  State  courts,  although  at  first  bitterly  contested,^  has 

The   Supreme   Court   may   re-affirm,  the   judicial   law   a   process,   by  the 

reverse,  modify,  or  affirm  the  judg-  name  of  a  writ  of  error,  equivalent 

ment  or  decree  of  such  State  court,  to  the  odious  writ  of  quo  ivarranto, 

and  may,  at  their  discretion,  award  once  used  in  England  by   the  king 

execution,    or    remand   the    same   to  and  his  judges,  to  destroy  the  rights 

the    court    from    which    it    w-as    re-  of  corporations.     By  our  substitute 

moved  by  the  writ."     U.  S.  E.  S.,  the  end  is   effected,  as  if   Congi-ess 

§  709.      The    cases   therein   included  had  empowered  the  judges  to  issue 

not   covered   by   the   statute   quoted  a    writ    of    quo    warranto    directly 

in  the  text  can  now  only  be  reviewed  against      the      State      governments, 

by  certiorari  which  issues  not  as  a  The    only    difference    between    the 

matter  of  right  but  in  the  discretion  cases  is,  that  the  English  quo  vmr- 

of  the  Supreme  Court.      See  supra,  ranto    destroyed    all    the    rights    of 

§  689d.  corporations    at    a    blow,    and    that 

7U.  S.  E.  S.,  §  1017.  ours    destroys    the    rights    of    State 

8  U.  S.  E.  S.,  §  710.  governments   by    degrees.      But   the 

9  Tyranny  Unmasked,  by  John  end  of  both  proceedings  is  the  same; 
Taylor  of  Virginia,  pp.  305,  306:  in  England  it  was  to  make  corpora- 
"Thus,  the  preservation  of  good  tions  subservient  to  royal  pleasure; 
manners  is  taken  from  the  States,  here,  it  is  to  make  State  govem- 
and  intrusted  to  combinations  whose  ments  subservient  to  Federal  pleas- 
own  manners  want  improvement.  ure.  A  dependence  of  corporations 
And  thus  Congress  has  invented  by  upon  the  will  of  the  king  was  evi- 
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been  held  to  be  constitutional. ^o  The  title  or  right  claimed  under 


dently  a  subversion  of  the  principles 
of  the  English  government.  If  a 
dependence  of  State  rights  upon  the 
v.ill  of  Congress  is  also  a  subversion 
of  the  principles  of  our  form  of 
government,  may  not  our  quo  war- 
ranto process  under  a  new  name,  be 
a  tendency  towards  tyrannical  gov- 
ernment, if  the  true  principles  of 
our  form  of  government  are  as  good 
as  those  of  the  English  form  for  the 
preservation  of  liberty?  The  securi- 
ty of  the  Stfltc  rights  may  be  as 
essential  to  our  liberty  as  the  se- 
curity of  corporate  rights  was  sup- 
posed to  be  in  England;  and  a 
consolidation  of  States  subservient 
to  Congress,  as  dangerous  to  it  as 
s  consolidation  of  corporations  into 
a  subserviency  to»royal  sovereignty; 
especially  if  a  consolidated  republic 
over  our  vast  territories  should 
turn  out  to  be  impracticable.  These 
writs  of  error  are  as  good  instru- 
ments for  establishing  the  property 
transferring  policy  as  the  quo  war- 
ranto was  in  England.  For  this 
purpose  they  liave  been  used  in  the 
bank  and  lottery  cases  to  come  at 
the  money  or  property  of  the  peo- 
ple." See  also  Construction  Con- 
strued and  Constitution  Vindicated, 
by  the  same  author. 

In  a  letter  to  James  Monroe, 
Thomas  Jefferson  said:  "It  is  of 
immense  consequence  that  the 
States  retain  as  complete  author- 
ity as  possible  over  their  own  citi- 
zens. The  withdrawing  themselves 
under  the  shelter  of  a  foreign  juris- 
diction is  so  subversive  of  order  and 
so  pregnant  of  abuse,  that  it  may 
not  be  amiss  to  consider  how  far  a 
law  of  prwmunire  should  be  revived 
and    moditied,    against    all    citizens 


who  attempt  to  carry  their  causes 
before  any  other  than  the  State 
courts  in  cases  where  those  courts 
have  no  right  to  their  cognizance. 
A  plea  to  the  jurisdiction  of  the 
courts  of  their  State,  or  a  reclama- 
tion of  a  foreign  jurisdiction  if 
adjudged  valid,  would  be  followed 
by  the  punishment  of  prosmunire  for 
the  attempt."  Jefferson's  Works, 
IV,  200.  See  the  message  of  the 
Governor  of  Texas,  January  21, 
1891,  quoted  in  Mercantile  Trust 
Co.  V.  Texas  &  P.  Ey.  Co.,  51  Fed. 
529,  533,  534. 

10  Martin  v.  Hunter's  Lessee,  1 
Wheat.  304,  4  L.  ed.  97;  Cohens  v. 
Virginia,  6  Wheat.  264,  5  L.  ed. 
257.  For  the  contrary  view  see 
Hunter  v.  Martin,  4  Mun.  (Va.)  1; 
Padelford  v.  Mayor,  14  Ga.  438; 
Piqua  Bank  v.  Treasurer  of  Miami 
County,  6  Ohio  St.  342;  Johnson  v. 
Gordon,  4  Cal.  768  (1854);  over- 
ruled by  Ferris  v.  Carver,  11  Cal. 
175;  Hart  v.  Burnett,  26  Cal.  169; 
Cal.  Statutes  of  1855,  p.  80.  See 
Greely  v.  Townsend,  25  Cal.  604, 
613.  WTiere  a  Federal  question  was 
properly  rais'ed  and  decided  ad- 
versely to  the  party  raising  it,  the 
Supreme  Court  will  take  jurisdiction 
of  a  writ  of  error  to  review  a  judg- 
ment in  an  action  of  quo  warranto 
affecting  the  office  of  Governor  of  a 
State.  Boyd  v.  Nebraska  ex  rel. 
Thayer,  143  U.  S.  135,  36  L.  ed. 
103;  but  see  Taylor  v.  Beckham,  178 
U.  S.  548,  44  L,  ed.  1187;  and  of 
a  writ  of  error  to  review  an  order 
denying  a  mandamus  sought  to  com- 
pel a  State  Secretary  of  State  to 
issue  notices  of  an  election  of  Presi- 
dential electors  under  a  statute 
claimed  to  be  still  in  force  because 
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the  Federal  law  must  be  one  claimed  by  the  plaintiff  in  error, 
and  not  the  right  of  a  third  person  only."  An  injury  directly 
resulting  from  the  denial  of  a  claim  of  a  constitutional  right 
must  appear.i2  The  fact  that  the  statute  may  be  unconstitu- 
tional as  against  a  class,  to  which  the  party  complaining  does 
not  belong,  does  not  authorize  the  reversal  of  a  judgment  en- 
forcing the  statute  against  him.^^    Formerly  a  trustee  in  bank- 


of  the  alleged  unconstitutionality  of 
a  repealing  act  which  provided  for 
a  new  method  of  election  to  such 
offices.  McPherson  v.  Blacker,  146 
U.  S.  1,  36  L.  ed.  869. 

11  Giles  V.  Little,  134  U.  S.  645, 
650,  33  L.  ed.  1062;  Owings  v.  Nor- 
wood, 5  Cranch,  344,  3  L.  ed.  120; 
Conde  v.  York,  168  U.  S.  642,  42 
L.  ed.  611;  Lampasas  v.  Bell,  180 
U.  S.  276,  45  L.  ed.  527;  Tyler  v. 
Judges,  179  U.  S.  405,  45  L.  ed. 
252;  Nutt  v.  Knut,  200  U.  S.  12, 
19,  50  L.  ed.  348,  352,  per  Harlan, 
J.:  "A  party  who  insists  that  a 
judgment  cannot  be  rendered 
against  him  consistently  with  the 
statutes  of  the  United  States  may 
be  fairly  held,  within  the  meaning 
of  section  709,  to  assert  a  right  and 
immunity  under  such  statutes,  al- 
though the  statutes  may  not  give 
the  party  himself  a  personal  or  af- 
firmative right  that  could  be  en- 
forced by  direct  suit  against  his 
adversary."  See  Illinois  Central 
Kailroad  v.  McKendree,  203  U.  S. 
514,  525,  51  L.  ed.  298,  303;  Bowe 
V.  Scott,  233  U.  S.  658. 

12Chadwick  v.  Kelly,  187  U.  S. 
540,  47  L.  ed.  293;  Plymouth  Coal 
Co.  V.  Commonwealth  of  Pennsyl- 
vania, 232  U.  S.  531 ;  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  v.  Cade,  233 
U.  S.  642;  Hendrick  v.  State  of 
Maryland,  235  U.  S.  610;  Steams 
v.  Wood,  236  U.  S.  75;  Chicago, 
Terre  Haute  &  Southeastern  Ry.  Co. 


V.  Anderson,  242  U.  S.  283 ;  Wall  v. 
Parrot  Silver  &  Copper  Co.,  244  TJ. 
S.  407;  Arkadelphia  Co.  v.  St.  Louis 
S.  W.  Ry.  Co.,  249  U.  S.  134.  A 
county  officer  cannot  object  to  a 
judgment  directing  him  to  apply 
public  money  in  accordance  with  a 
State  statute  upon  the  ground  that 
the  law  is  unconstitutional  as  de- 
priving him  as  an  individual  or  as 
a  taxpayer  of  his  property  without 
due  process  of  law  or  denying  him 
in  such  capacity  of  the  equal  protec- 
tion of  the  law.  Stewart  v.  City  of 
Kansas  City,  239  U.  S.  14. 

13  Lee  v.  New  Jersey,  207  U.  S. 
67,  52  L.  ed.  106;  Southern  Ry.  Co. 
v.  King,  217  U.  S.  524,  54  L.  ed. 
868;  Engel  v.  O'Malley,  219  U. 
S.  128,  55  L.  ed.  128 ;  Missouri  Rate 
Cases,  230  U.  S.  474 ;  Straus  v.  Fox- 
worth,  231  U.  S.  163;  Amoskeag 
Savings  Bank  v.  Purdy,  231  U.  S. 
373;  Hendrick  v.  State  of  Mary- 
land, 235  U.  S.  610;  Rail  Coal  Co. 
v.  Ohio  Industrml  Comm.,  236  U.  S. 
349;  Mallinckrodt  Works  v.  St. 
Louis,  238  U.  S.  41;  Aikens  v. 
Kingsbury,  247  U.  S.  484;  People  v. 
Margaret  H.  Sanger,  222  N,  Y.  192. 
See  Larabee  v.  Dolley,  175  Fed. 
365.  Where  a  State  statute  applies 
to  both  iatrastate  and  interstate 
shipments,  but  the  shipment  involved 
is  wholly  intrastate,  this  court  will 
not  consider  the  validity  of  the 
statute  when  applied  to  inter.ntate 
shipments.     Seaboard  Air  Line  Rail- 
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ruptcy  could  obtain  a  writ  of  error  to  review  a  judgment  of  a 
State  court  in  an  action  brought  by  him  to  recover  assets.^* 
The  term  ' '  suit ' '  as  used  in  this  statute  applies  to  any  proceed- 
ing in  a  court  of  justice  in  which  a  person  pursues  the  remedy 
which  the  law  affords  him ;  ^^  and  includes  an  application  for 
a  writ  of  mandamus,!^  prohibition,"  or  habeas  corpus}^  The 
amount  of  the  matter  in  dispute  in  the  State  court  is  immaterial 
to  the  right  of  review  by  the  Supreme  Court  of  the  United 

States.19 
§  692a.  Determination  whether  Federal  question  was  decided. 

The  opinion  of  the  State  court,  if  properly  authenticated,  may 
be  examined  to  see  what  questions  were  decided,^  but  it  is  not 
conclusive.'^  When  it  appears  that  the  decision  below  was 
adverse  to  the  plaintiff  in  error  upon  two  independent  grounds, 
one  of  w^hich  is  not  a  Federal  question,  the  Supreme  Court  will 
dismiss  the  writ  of  error.^    Where  there  is  a  Federal  question. 


way  V.  Seegers,  207  U.  S.  73,  52  L. 
ed.  108. 

14  Sector  V.  City  Deposit  Bank 
Co.,  200  U.  S.  405,  50  L.  ed.  527; 
supra,  §  669. 

16  Weston  V.  Cliarleston,  2  Pet. 
449,  7  L.  ed.  481;  Aldrich  v.  Aetna 
Co.,  8  Wall.  491,  19  L.  ed.  473. 

16  Hartman  v.  X5reenhow,  102  U. 
S.  672,  26  L.  ed.  271;  McPherson  v. 
Blacker,  146  U.  S.  1,  36  L.  ed.  868; 
Chicago,  B.  &  Q.  E.  Co.  v.  Nebraska, 
170  U.  S.  57,  42  L.  ed.  948;  Am. 
Express  Co.  v.  Michigan,  155  U.  S. 
404,  44  L.  ed.  823. 

17  Weston  v.  Charleston,  2  Pet. 
449,  7  L.  ed.  481. 

18  Kurtz  V.  Moffitt,  115  U.  S.  487, 
29  L.  ed.  458.  But  see  the  opinion 
of  Thompson,  J.,  in  Holmes  v. 
Jennison,  14  Pet.  540,  586,  10  L. 
ed.  578,  601.  The  writ  was  dis- 
missed when  brought  to  review  the 
order  of  a  judge  in  such  a  case. 
McKnight  v.  James,  155  U.  S.  685, 
39  L.  ed.  310;  Clarke  v.  McDade, 
165  U.  S.  168,  41  L.  ed.   673. 


19Buel  V.  Van  Ness,  8  Wheat. 
312,  5  L.  ed.  624. 

§  692a.  1  Murdock  v.  Memphis, 
20  Wall.  590,  22  L.  ed.  429;  Gross 
V.  U.  S.  Mortgage  Co.,  108  U.  S. 
477,  27  L.  ed.  795;  Adams  County 
V.  B.  &  Mo.  E.  Co.,  112  U.  S.  123, 
129,  28  L.  ed.  678,  680 ;  Philadelphia 
F.  Ass'n  V.  New  York,  119  U.  S. 
110,  116,  30  L.  ed.  342,  345;  Walter 
A.  Wood  Co.  V.  Skinner,  139  U.  S. 
293,  295,  25  L.  ed.  193,  194.  Even 
where  the  State  practice  requires 
that  the  syllabus  be  prepared  by  the 
Judge  who  writes  the  opinion. 
Ohio  Tax  Cases,  232  U.  S.  576. 

2  Com  Products  Eefg.  Co.  v.  Eddy, 
249  U.  S.  427. 

3  Eustis  v.  Bolles,  150  U.  S.  361. 
370,  37  L.  ed.  1111,  1113;  Mo.  Pac. 
Ey.  Co.  v.  Fitzgerald,  160  U.  S. 
556,  40  L.  ed.  536;  Murdock  v. 
Memphis,  20  Wall.  590,  22  L.  ed. 
429;  Adams  County  v.  B.  &  M.  E. 
E.  Co.,  112  U.  S.  123,  28  L.  ed.  678; 
De  Saussure  v.  Gaillard,  127  U.  S. 
216,    32    L.    ed.    126;     Hopkins    v. 
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but  the  decision  may  have  been  on  another  independent  ground, 
and  on  which  g-ronnd  the  judgment  was  based  does  not  appear, 
tlien,  if  the  independent  ground  was  clearly  invalid  and  insuffi- 


McLure,  133  U.  S.  380,  33  L.  ed. 
660;  Hale  v.  Akers,  132  U.  S.  554, 
3  L.  ed.  442;  Blount  v.  Walker, 
134  U.  S.  607,  33  L.  ed.  1036;  John- 
son V.  Eisk,  137  U.  S.  300,  34  "L. 
ed.  83;  Beaupre  v.  Noyes,  138  U. 
S.  397,  34  L.  ed.  991;  Hammond  v. 
Johnston,  142  U.  S.  73,  35  L.  ed. 
941 ;  Yesler  v.  Washington  Harbor 
Line  Com'rs,  146  U.  S.  646,  36  L. 
ed.  1119;  Seeberger  v.  McCormick, 
175  U.  S.  274,  44  L.  ed.  161;  Giles 
V.  Teasley,  193  U.  S.  146,  48  L.  ed 
655;  Allen  v.  Arguimbau,  198  U.  S 
149,  49  L.  ed.  990;  Leathe  v.  Thorn 
as,  207  U.  S.  93,  52  L.  ed.  118 
Adams  v.  Eussell,  229  U.  S.  353 
Holden  Land  and  Live  Stock  Co 
V.  Inter-State  Trading  Co.,  233  TJ 
S.  536;  New  Orleans  &  N.  E.  E.  E, 
Co.  V.  National  Eice  Milling  Co., 
234  U.  S.  80;  Mellon  Co.  v.  McCaf- 
ferty,  239  U.  S.  134;  Municipal  Se- 
curities Corp.  V.  Kansas  City,  246 
U.  S.  63,  38  Sup.  Ct.  224,  62  L.  ed. 
579;  Bilby  v.  Stewart,  246  U.  S. 
255;  Farson,  Son  &  Co.  v.  Bird,  248 
U.  S.  268;  Withnell  v.  E.uecking 
Const.  Co.,  249  U.  S.  63,  39  Sup.  Ct. 
200,  63  L.  ed.  479.  Where  the  State 
court  held  that  the  plaintiff  in  error 
was  estopped  from  raising  the  con- 
stitutional question,  the  writ  of 
error  was  dismissed.  Eustis  v. 
Bolles,  150  U.  S.  361,  37  L.  ed. 
1111;  Pierce  v.  Somerset  Ey.  Co., 
171  U.  S.  641,  43  L.  ed.  316;  Eut- 
land  E.  Co.  v.  Central  Vt.  E.  Co., 
159  U.  S.  630,  40  L.  ed.  284;  Moran 
V.  Horsky,  178  U.  S.  205,  44  L.  ed. 
1038;  Pittsburgh  &  L.  A.  I.  Co.  v. 
Cleveland  Min.  Co.,  178  U.  S.  270, 
279,  44  L.  ed.  1065,  1068;  Beals  v. 


Cone,  188  U.  S.  184,  47  L.  ed.  435; 
Schaefer  v.  Werling,  188  U.  S.  516, 
47  L.  ed.  570 ;  contra.  Union  Pa- 
cific E.  E.  Co.  V.  Public  Service 
Commission,  248  U.  S.  67.  It  was 
so  held  as  to  rulings  that  the  pay- 
ment of  a  tax  was  voluntary  and 
not  under  duress.  Gaar,  Scott  & 
Co.  V.  Shamion,  223  U.  S.  468,  56 
L.  ed.  510.  That  the  appeal  to  the 
highest  State  court  was  taken  too 
late.  Chesapeake  &  Ohio  Ey.  Co. 
V.  McDonald,  214  U.  S.  191,  53  L. 
ed.  963.  Where  the  application  was 
denied  for  laches.  Preston  v.  City 
of  Chicago,  226  U.  S.  447,  57  L. 
ed.  — ;  and  because  it  was  pre- 
maturely made.  Petrie  v.  Nampa 
&  Meridian  Irrigation  District,  248 
U.  S.  155,  39  Sup.  Ct.  25,  63  L. 
ed.  178. 

The  Supreme  Court  refused  to 
review  a  decision  of  a  State 
court  which  denied  a  motion  to 
punish  a  party  for  a  contempt. 
Newport  Light  Co.  v.  Newport,  151 
U.  S.  527,  38  L.  ed.  259.  A  deci- 
sion that  the  complainant  has  no 
right  to  sue  because  the  act  of 
which  complaint  is  made,  is  a  public 
and  not  a  private  wrong  was  con- 
sidered to  be  the  denial  of  a  Fed- 
eral right.  Bowe  v.  Scott,  233  U.  S. 
658.  Where  it  is  claimed  that  the 
obligation  of  a  contract  lias  been 
impaired  by  a  State  law,  the  Su- 
preme Court  of  the  United  States 
may  pass  upon  the  question  whether 
any  contract  was  made.  Mobile  & 
O.  E.  Co.  V.  Tennessee,  153  U.  S. 
486,  38  L.  ed.  793;  and  upon  the 
construction  of  the  contract,  and 
will    then    exercise    its    independent 
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cient  to  sustain  the  judgment,  the  Supreme  Court  will  take 
jurisdiction  of  the  ease,  because  when  put  to  inference  as  to 
what  points  the  State  court  decided,  it  ought  not  to  assume  that 

jurisdiction  to  consider  the  true  con- 
struction of  the  supposed  contract, 
and,  if  it  is  of  opinion  that  it  did 
not  confer  the  right  aflarmed  by  the 
State  court,  and  therefore  its  obli- 
gation was  not  impaired  by  the  sub- 
sequent law,  may,  on  that  ground, 
affirm  the  judgment.  Wlien  the 
State  court  upholds  the  subsequent 
law  on  the  ground  that  the  contract 
did  not  confer  the  right  claimed, 
this  court  may  inquire  whether  the 
supposed  contract  did  give  the  right, 
because,  if  it  did,  the  subsequent 
law  cannot  be  upheld."  But  see 
Missouri  &  Kansas.  Interurban  Ey. 
Co.  V.  City  of  Olathe,  222  U.  S.  187, 
56  L.  ed.  156. 

In  MeCullough  v.  Virginia,  172 
U.  S.  102,  43  L.  ed.  382,  the  plain- 
tiff in  error  claimed  that  certain 
legislation  subsequent  to  his  con- 
tract impaired  the  obligation  of  the 
same.  The  State  Court  of  Appeals, 
without  expressly  passing  upon  the 
validity  of  such  legislation,  gave 
substantial  effect  thereto  by  hold- 
ing that  the  original  contract 
was  void  and  could  not  be  enforced. 
The  Supreme  Court  of  the  United 
States  took  jurisdiction  and  re- 
versed the  judgment.  But  see  the 
dissenting  opinion  of  Peckham,  J., 
and  Powell  v.  Brunswick  County, 
150  U.  S.  433,  37  L.  ed.  1134;  Bacon 
V.  Texas,  163  U.  S.  207,  41  L.  ed. 
132;  St.  Paul  &  M.  M.  Ey.  Co.  v. 
Todd  County,  142  U.  S.  282,  35  L. 
ed.  1014.  The  omission  of  the  State 
court  to  refer  to  a  statute  which 
the  plaintiff  in  error  asserts  has 
impaired  his  rights  does  not  pre- 
vent  the   Supreme   Court  from   con- 


judgment.      Butz    V.    Muscatine,    8 
Wall.   575;    Columbia  Water   Power 
Co.   V.    Columbia   El.   Ey.,   L.   &   P. 
Co.,   172  U.  S.  475,  43   L.  ed.  521; 
Citizen's    Savings    Bank    v.    Owens- 
boro,  173  U.  S.  636;  Louisiana  Ey. 
&  Nav.   Co.  V.   Behi-man,  235  U.   S. 
146;   Long  Sault  Dev.   Co.  v.    Call, 
242  U.  S.  272.     But  if  the  question 
is  doubtful  it  will  incline  to  agree 
with  the  consti-uction   given  by  the 
State   court.     Board   of  Liquidation 
V.    Louisiana,    179    U.    S.    622.      It 
will    conform    to    the    settled    con- 
struction  which    the    highest    courts 
0^  the  State  gave  to  the  State  stat- 
utes at  the  time  when  the  alleged 
obligation  was  incurred.     Taylor  v. 
Ypsilanti,  105  U.  S.  60;   Ennis  Wa- 
ter Works  V.  City  of  Ennis,  233  IT. 
S.   652;   U.  S.  Fidelity  &  Guaranty 
Co.    V.   State   of   Oklahoma,   250   U. 
S.  Ill;  New  Orleans  Water  Co.  v. 
Louisiana  Sugar  Co.,  125  U.  S.   18, 
38,  31  L.  ed.  607,  614,  per  Gray,  J.: 
"When    the     State     court     decides 
against  a  right  claimed  under  a  con- 
tract,  and  there  was  no  law  subse- 
quent   to    the    contract    this    court 
clearly  has  no   jurisdiction.      When 
the  existence  and  construction  of  a 
contract    are    undisputed,    and    the 
State    court    upholds    a    subsequent 
law  on  the   ground  that  it   did  not 
impair    the    obligation    of    the    ad- 
mitted  contract,  it   is  equally  clear 
that    this    court    has    jurisdiction." 
See  Detroit  United  Ey.  v.  Michigan, 
242   U.   S.   239.      "When  the   State 
court  holds  that  there  was  a  con- 
tract conferring  certain  rights,  and 
that  a  subsequent  law  did  not  im- 
]iair    those    rights,    this    court    has 
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the  judgment  was  based  upon  grounds  clearly  untenable;*  but 
where  a  defense  resting  on  local  statutes  is  distinctly  made,  the 
Supreme  Court  will  not,  in  order  to  reach  a  Federal  question, 
resort  to  critical  conjecture  as  to  the  action  of  the  State  court 
in  the  disposition  of  such  defense.^  When  the  Supreme  Court 
is  of  the  opinion  that  the  Federal  question  was  erroneously  de- 
cided, it  will  still  affirm  the  judgment,  if  it  appears  that  on 
another  ground,  even  if  such  ground  were  not  considered  by 
the  State  court,  the  decision  was  correct.®  A  decision  of  a 
question  of  fact  by  a  jury  will  not  be  thus  reviewed.'''  In  a 
case  tried  before  a  judge  without  a  jury  the  findings  of  fact  are 
usually  followed ;  ®  but  not  where  it  appears  to  be  without  sup- 


sidering  such  statute,  if  it  was  an 
essential,  although  an  unmentioned, 
element  of  the  decision.  Carondelet 
Canal  Co.  v.  Louisiana,  233  U.  S. 
362;  Louisiana  Ry.  &  Nav.  Co.  v. 
Behrman,  235  U.  S.  164.  It  has 
been  said  that  there  is  a  distinc- 
tion between  a  statute  which  has  the 
<?ffeet  of  violating  or  repudiating  a 
contract  and  one  that  impairs  the 
obligation  thereof.  Hays  v.  Port 
of  Seattle,  251  U.  S.  233. 

4  Klinger  v.  Missouri,  13  Wall. 
257,  20  L.  ed.  635;  Johnson  v. 
Risk,  137  U.  S.  300,  307,  34  L.  ed. 
683,  686;  St.  Louis  Iron  Mountain 
&  Southern  Ry.  Co.  v.  McWhirter, 
229  U.  S.  265;  Missouri,  Kansas 
&  Texas  Ry.  Co.  v.  Cade,  233  U. 
S.  642:  Northwestern  Laundry  v. 
Des  Moines,  239  U.  S.  486;  Crew 
Levick  Co.  v.  Conimonwealth  of  Pa., 
245  U.  S.  292;  Am.  Fire  Ins.  Co. 
V.  King  Lumber  &  Mfg.  Co.,  250 
U.  S.  2,  39  Sup.  Ct.  431,  63  L.  ed. 
810. 

6  Johnson  V.  Risk,  137  U.  S.  300, 
£07,  34  L.  ed.  683,  686;  Cuyahoga 
Power  Co.  v.  North 'n  Realty  Co., 
244  U.  S.  300. 

6  Murdock  v.  Memphis,  20  Wall. 
590,   636,   22   L.   ed.   429,   444.     See 


Walter  A.  Wood  Co.  v.  Skinner,  139 
U.  S.  293,  295,  35  L.  ed.  193,  194; 
Heim  v.  McCall,  239  U.  S.  175;  Bi- 
Metallic  Investment  Co.  v.  State 
Board  of  Equalization  of  Colorado, 
239   U.   S.   441. 

7  Dower  v.  Richards,  151  U.  S. 
658,  38"  L.  ed.  305;  Chicago,  B.  & 
Q.  R.  B.  Co.  V.  Chicago,  166  U.  S. 
226,  242,  41  L.  ed.  979,  986.  Mis- 
souri, Kansas  &  Texas  Railway 
Company  v.  West,  232  U.  S.  682; 
Cornell  Steamboat  Co.  v.  Phoenix 
Construction  Co.,  233  U.  S.  593; 
Great  Northern  Ry.  Co.  v.  Donald- 
son, 246  U.  S.  121,  38  Sup.  Ct.  230; 
62  L.  ed.  616. 

SWilloughby  v.  Chicago,  235  U. 
S.  45;  Jones  National  Bank  v. 
Yates,  240  U.  S.  541;  Donohue  v. 
Vosper,  243  U.  S.  59  (Adverse  pos- 
session) ;  King  v.  Putnam  Invest- 
ment Co.,  248  U.  S.  23;  Pure  Oil 
Co,  V.  State  of  Minnesota,  248  U. 
S.  158,  39  Sup.  Ct.  35,  63  L.  ed. 
180;  Gillis  v.  N.  Y.,  N.  H.  &  H. 
R.  Co.,  249  U.  S.  515,  39  Sup.  Ct. 
355,  63  L.  ed.  738.  In  a  suit 
against  a  railroad  company  to  re- 
cover an  undercharge,  where  the 
tariffs  filed  are  not  included  in  the 
record,    the    findings    of    the    State 
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port  from  the  evidence,^  and  the  court  may  examine  the  evidence 
in  order  to  determine  whether  what  purports  to  be  a  finding  of 
fact  is  in  reality  a  decision  upon  a  question  of  Federal  law.^" 
It  may  review  a  ruling  upon  the  admission  ^^  or  exclusion  ^^  of 
evidence. 

§  692b.  Raising'  Federal  question  in  State  court.  Except 
possibly  under  extraordinary  circumstances,  a  writ  of  error  wall 
not  issue  to  review  the  judgment  of  a  State  court  unless  the 
Federal  question  was  raised  in  the  State  tribunals.^  When  it 
is  desired  to  secure  the  right  to  review  the  decision  of  a  State 
court  in  the  Supreme  Court  of  the  United  States,  it  is  the  safer 
practice  to  make  it  appear  distinctly  on  the  record,  by  a  state- 
ment either  in  the  pleadings,^  or  as  the  ground  for  an  objection  to 
the  admission  of  evidence,  or  in  support  of  an  offer  of  evidence, 


court  are  usually  conclusive.  Louis. 
&  Nash.  E.  R.  Co.  v.  Maxwell,  237 
U.  S.  95.  Whether  a  shipment  was 
at  a  given  time  interstate  is  a  ques- 
tion of  fact.  Southern  Pac.  Co.  v. 
State  of  Arizona,  2-19  U.  S.  472. 

9  Northern  Pac.  Ry.  Co.  v.  State 
of  North  Dakota,  236  U.  S.  585;  In- 
terstate Amusement  Co.  v.  Albert, 
239  U.  S.  560.  The  State  court 
cannot,  by  omitting  to  pass  upon 
basic  questions  of  fact,  deprive  a 
litigant  of  the  benefit  of  a  Federal 
right  properly  asserted.  Southern 
Pacific  Co.  v.  Schuyler,  227  U.  S. 
601;  Carlson  v.  Curtiss,  234  U.  S. 
103;  Postal  Telegraph  Cable  Co.  v. 
City  of  Newport,  247  U.  S.  464,  38 
Sup.  Ct.  566,  62  L.  ed.   1215. 

10  Cedar  Rapids  Gas  Light  Co.  v. 
City  of  Cedar  Rapids,  223  U.  S.  655, 
668,  56  L.  ed.  594,  604;  Kansas 
City  So.  Ry.  Co.  v.  Albers  Comm. 
Co.,  223  U.  S.  573,  56  L.  ed.  556; 
Northern  Pac.  R.  Co.  v.  State  of 
North  Dakota,  236  U.  S.  585;  Nor- 
folk and  Western  Railway  Company 
V.  Conley,  Attorney  General  of  the 
State  of  West  Virginia,  236  U.  S. 
605 ;    Stewart    Mining    Company    v. 


Ontario    Mining    Company,    237    U. 
S.  350. 

UApapas  v.  U.  S.,  233  U.  S. 
587;  Graham  v.  Gill,  233  U.  S.  643. 

12  Atlantic  Coast  Line  Railroad 
Company  v.  Glenn,  239  U.  S.  388; 
MeGinis  v.  California,  247  U.  S.  91. 

§  692b.  1  Citizens '  Bank  of 
Michigan  City  v.  Opperman,  249  U. 
S.  448,  39  Sup.  Ct.  330,  63  L.  ed. 
701;  Southern  Pac.  Co.  v.  State  of 
Arizona,  249  U.  S.  472;  Jett  Bros. 
Co.  V.  City  of  Carrollton,  252  U.  S. 
].  It  will  not  consider  an  inde- 
pendent constitutional  question 
which  appears  upon  the  facts,  but 
was  not  raised  below.  Dewey  v. 
Des  Moines,  173  U.  S.  193,  43  L. 
ed.  665;  Chapin  v.  Fye,  179  U.  S. 
127,  45  L.  ed.  119.  But  see  Hed- 
rick  V.  Atchison  T.  &  S.  F.  Ry.  Co., 
167  U.  S.  673,  677,  42  L.  ed.  320, 
321 ;  Bement  v.  National  Harrow 
Co.,  186  U.  S.  70,  46  L.  ed.  1058; 
Jenkins  v.  Neff,  186  U.  S.  230,  235, 
46  L.  ed.  1140,  1142.  See  infra, 
§711g. 

2  See  Hays  v.  Port  of  Seattle,  251 
U.  S.  233,  237.  An  averment  that 
by    reason    of   a    contract    with   the 
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or  a  request  to  charge,  that  a  Federal  question  is  involved.^ 
This    is   not,    however,    indispensable,    if    the    Supreme    Court 


city  plaintiff  had  a  vested  right  of 
property  therein,  and  in  the  per- 
formance thereof  and  that  a  refusal 
to  perform  amounts  to  a  depriva- 
tion of  such  property  is  insufficient 
since  it  amounts  to  no  more  than 
an  allegation  of  a  breach  of  con- 
tract. McCormick  v.  Oklahoma 
City,  236  U.  S.  657. 

3  Zadiz  V.  Baldwin,  166  U.  S.  485, 
41  L.  ed.  1087;  Oxley  Stave  Co.  v. 
Butler  County,  166  U.  S.  648,  41  L. 
ed.  1149;  Carney  v.  Chapman,  247 
U.  S.  102,  38  Sup.  Ct.  449,  62  L.  ed. 
1005.  It  is  not  necessary  to 
state  specifically  the  particular  pro- 
vision of  the  Constitution  of  the 
United  States  upon  which  the  party 
relies.  Bridge  Projjrietors  v.  Hobo- 
ken  L.  &  I.  Co.,  1  Wall.  116,  17 
L.  ed.  571;  Furman  v.  Nichol,  8 
Wall.  44,  19  L.  ed.  370;  Columbia 
Water  Power  Co.  v.  Columbia  El. 
St.  Ry.,  Lt.  &  P.  Co.,  172  U.  S.  475, 
485,  43  L.  ed.  521,  524.  But  see 
New  York  C.  &  H.  E.  R.  Co.  v.  New 
York,  186  U.  S.  269,  46  L.  ed.  1158. 
For  a  case  where  the  pleading  raised 
the  question,  see  Am.  Express  Co. 
V.  Michigan,  177  U.  S.  404,  409,  44 
L.  ed.  823,  825.  When  an  immunity 
was  claimed  under  a  specified  stat- 
ute, it  was  said  that  it  would  be 
an  excessive  requirement  to  hold  the 
plaintiff  in  error  bound,  in  the  first 
instance,  to  anticipate  the  specific 
and  qualified  form  in  which  the  im- 
munity finally  was  denied.  Mer- 
chants' Nat.  Bank  v.  Wehrmann, 
202  U.  S.  295,  299,  50  L.  ed.  1036, 
1039.  But  a  general  claim  below 
that  a  statute  is  unconstitutional  is 
insufficient,  since  it  may  have  called 
the    attention   of    the    court    to    the 


State  Constitution  only.  Endow- 
ment &  Ben.  Ass'n  v.  Kansas,  120 
U.  S.  103,  30  L.  ed.  593;  MUler  v. 
Cornwall  E.  Co.,  168  TJ.  S.  131,  42 
L.  ed.  409;  Layton  v.  Missouri,  187 
U.  S.  356,  47  L.  ed.  214.  It  seems 
that  a  claim  that  a  statutory  pro- 
ceeding is  not  due  process  of  law 
is  insufficient  unless  reference  is 
specifically  made  to  the  Fourteenth 
amendment.  Bollen  v.  Nebraska, 
176  U.  S.  83,  44  L.  ed.  382.  See 
Hulbert  v.  Chicago,  202  U.  S. 
275,  50  L.  ed.  1026.  An  ex- 
ception because  the  judgment  de- 
prives plaintiff  in  error  of  his  prop- 
erty without  due  process  of  law,  in 
violation  of  the  Constitution  of  the 
United  States,  only  brings  up  the 
(luestion  whether  the  proceedings 
themselves  show  a  want  of  such  due 
process.  Appleby  v.  City  of  Buffalo, 
221  U.  S.  524,  55  L.  ed.  838.  When 
the  plaintiff  in  error  had  claimed 
protection  below  under  the  Fifth 
and  Seventh  amendments  to  the 
Federal  Constitution,  which  do  not 
apply  to  the  States,  he  was  not  al- 
lowed in  the  Supreme  Court  of  the 
United  States  to  claim  that  the 
statute  in  question  was  obnoxious 
to  the  Fourteenth  amendment.  Cha- 
pin  V.  Fye,  179  U.  S.  127,  45  L. 
ed.  119.  A  genei"al  claim  in  the 
answer,  that  "this  proceeding  is  in 
violation  of  the  Constitution  of  the 
United  States,"  was  held  to  be  in- 
sufficient to  raise  a  Federal  ques- 
tion that  did  not  appear  to  have 
been  argued  below.  Capital  City 
Dairy  Co.  v.  Ohio,  183.  U.  S.  238, 
248,  46  L.  ed.  171,  176.  In  an  ac- 
tion founded  upon  the  Employers' 
Liability    Act,    an    exception    to    a 
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can  see  by  an  examination  of  the  record  that  the  Federal  question 
Avas  raised   and   decided   adverselj^   to  the   plaintiff   in   error.* 


jiart  of  a  charge  concerning  contrib- 
utory negligence  does  not  raise  a 
Federal  question,  unless  it  specific- 
ally refers  to  some  provision  of 
that  statute.  Seaboard  Air  Line 
Ry.  V.  Duvall,  225  U.  S.  477,  56  L. 
ed.  1171.  The  mention  in  a  plead- 
ing of  a  defense  based  upon  the 
Constitution  of  the  United  States 
seems  to  be  insufficient  when  the 
same  is  not  called  to  the  attention 
of  the  State  court  of  first  instance 
or  of  that  of  review.  Hulbert  v. 
Chicago,  202  U.  S.  275,  50  L.  ed. 
1026;  Olympia  Mining  &  Milling 
Co.  v.  Kerns,  236  U.  S.  211. 

The  safer  practice  is  to  raise  the 
question  clearly  by  a  request  to  the 
court  of  first  instance  for  a  ruling 
thereupon  and  an  exception.  Sea- 
board Air  Line  Ry.  v.  Duvall,  225 
U.  S.  477,  56  L.  ed.  1171.  In  a 
trial  hj  jury,  this  should  be  done 
by  a  request  for  instructions.  Ihid.; 
St.  Louis,  Iron  Mountain  &  South- 
ern Ry.  Co.  V.  Taylor,  210  U.  S. 
281,  293,  52  L.  ed.  1061,  1067.  In 
a  case  tried  by  a  judge,  by  a  re- 
quest for  a  finding  of  fact  or  con- 
clusion of  law  upon  the  subject.  St. 
Louis,  Iron  Mountain  &  Southern 
Ry.  Co.  V.  Taylor,  210  U.  S.  281, 
293,  52  L.  ed.  1061,  1067. 

4Furman  v.  Nichol,  8  Wall.  44, 
19  L.  ed.  370;  Crowell  v.  Randell, 
10  Pet.  368,  9  L.  ed.  458;  Arm- 
strong V.  Treas.  of  Athens  County, 
16  Pet.  281,  10  L.  ed.  965;  Beer 
Co.  V.  Massachusetts,  97  U.  S.  25, 
24  L.  ed.  989.  See  Roby  v.  Cole- 
hour,  146  U.  S.  153,  36  L.  ed.  922; 
Green  Bay  &  M.  Canal  Co.  v.  Pat- 
ten P.  Co.,  172  U.  S.  58,  43  L.  ed. 
364;  Bilby  v.  Stewart,  246  U.  S.  255, 


38  Sup.  Ct.  264,  62  L.  ed.  701; 
Dickinson  v.  Stiles,  246  U.  S.  631. 
The  cei-tification  by  the  clerk  of 
briefs  not  a  part  of  the  record  is 
insufficient.  Zadig  v.  Baldwin,  166 
U.  S.  485,  41  L.  ed.  1087;  Harding 
V.  Illinois,  196  U.  S.  78,  49  L.  ed. 
394.  A  certificate  of  the  presiding 
justice  of  the  State  court  or  a  cer- 
tificate of  that  court  may  be  ex- 
amined for  that  purpose.  Cited 
with  approval  by  Dayton,  J.,  in  Be 
Charleston  Light  &  Power  Co.,  199 
Fed.  846,  857 ;  Murdoek  v.  Memphis, 
20  Wall.  590,  593,  22  L.  ed.  429; 
Johnson  v.  Risk,  137  U.  S.  300,  307, 
34  L.  ed.  683,  686;  Rol)y  v.  Cole- 
hour,  146  U.  S.  153,  36  L.  ed.  922 ; 
Gulf  &  S.  I'd  R.  Co.  V.  Hewes,  183 
U.  S.  66,  46  L.  ed.  86.  ' '  Such  cer- 
tificate is  insufficient  to  give  us 
jurisdiction  where  it  does  not  ap- 
pear in  the  record,  and  that  its  of- 
fice is  to  make  more  certain  and 
specific  what  is  too  vague  and  gen- 
eral in  the  record."  Brown,  J., 
in  Yazoo  &  Miss.  R.  Co.  v.  Adams, 
180  U.  S.  41,  48,  45  L.  ed.  415,  418. 
Where  a  judge  of  the  highest  court 
of  a  State,  in  allowing  a  writ  of 
error,  adds  to  his  signature  "P.  J. 
etc.,  in  the  absence  of  the  chief 
judge  from  the  State,"  such  recital 
is  prima  facte  evidence  that  the 
chief  judge  is  absent  and  that  the 
judge  signing  is  presiding.  Missou- 
ri Valley  Land  Co.  v.  Wiese,  208  U. 
S.  234,  5  L.  ed.  466.  But  not  when 
made  after  the  case  has  passed  be- 
yond the  control  of  such  court. 
Home  for  Incurables  v.  New  York, 
187  U.  S.  155,  47  L.  ed.  117,  63 
L.  R.  A.  329.  Neither  of  these, 
however,      is      conclusive.        Adams 
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A    discussion    of    the    point    in    the    opinion    below    is    suffi- 
cient.^ 

If  the  question  was  not  raised  until  a  motion  for  a  rehearing 
in  the  highest  court  of  the  State,  no  writ  of  error  will  lie,^ 
unless  the  rehearing  was  granted,''^  or  the  court  entertains  the 
motion  and  expressly  passes  upon  the  point.^  The  constitutional 
question  may  be  raised  for  the  first  time  upon  a  motion  for  a 


County  V,  B.  &  Mo.  E.  E.  Co.,  112 
U.  S.  123,  129,  28  L.  ed.  678,  680; 
Gross  V.  U.  S.  Mortgage  Co.,  108 
U.  S.  477,  27  L.  ed.  795;  Eoby  v. 
Colehour,  146  U.  S.  153,  36  L.  ed. 
922;  Powell  v.  Brunswick  County, 
150  U.  S.  433,  37  L.  ed.  1134;  Dib- 
ble V.  Bellingham  Bay  Land  Co., 
163  U.  S.  63,  41  L.  ed.  72;  Yazoo 
&  Miss.  E.  Co.  V.  Adams,  180  U, 
S.  41,  48,  45  L.  ed.  415,  418.  "It 
is  elementary  tliat  the  certificate  of 
a  court  of  last  resort  may  not  im- 
port a  Federal  question  into  a  rec- 
ord where  otherwise  such  a  ques- 
tion does  not  arise."  Citing  Sea- 
board Air  Line  Ey.  v.  Duvall,  225 
U.  S.  477,  56  L.  ed.  1171;  Fullerton 
V.  Texas,  196  U.  S.  192,  49  L.  ed. 
443;  Louisville  &  N.  E.  Co.  v. 
Smith,  H.  &  Co.,  204  U.  S.  551,  51 
L.  ed.  612.  See  also  Erie  E.  E.  Co. 
V.  Solomon,  237  U.  S.  427.  "It  is 
equally  elementary  that  such  a  cer- 
tificate may  serve  to  elucidate  the 
determination  whether  a  Federal 
question  exists. ' '  Sector  v.  City  De- 
posit Bank  Co.,  200  U.  S.  405,  412, 

50  L.  ed.  527,  529;  Illinois  C.  E.  Co. 
V.  MeKendree,  203  U.  S.  514,  525, 

51  L.  ed.  298,  303;  Sperry  & 
Hutchinson  Co.  v.  City  of  Tacoma, 
Wash.,  199  Fed.  853. 

5  When  the  opinion  of  the  State 
court  considers  a  Federal  question 
without  any  criticism  of  the  manner 
in  which  it  was  raised,  the  Supreme 
Court  will  hold  that   the  point  was 


duly  made  although  the  record  con- 
tains no  mention  thereof.  St.  Louis, 
Iron  Mountain  &  Southern  Ey.  Co. 
V.  Hesterly,  228  U.  S.  702;  Mied- 
reich  v.  Lauenstein,  232  IT.  S.  236; 
Carlson  v.  Washington,  234  U.  S. 
103;  Mallinckrodt  Chemical  Works 
V.  Missouri,  238  U.  S.  41;  Cincin- 
nati, New  Orleans  &  Texas  Pac.  Ey. 
Co.  V.  Eankin,  241  TJ.  S.  319;  Cissna 
V.  Tennessee,  246  U.  S.  289,  38  Sup. 
Ct.  306,  62  L.  ed.  720;  Northern 
Pac.  Ey.  Co.  v.  Solum,  247  TJ.  S. 
477,  38  Sup.  a.  550,  62  L.  ed.  1221; 
Dickinson  v.  Stiles,  246  U.  S.  631,  38 
Sup.  Ct.  415,  62  L.  ed.  908. 

6  Texas  &  P.  Ey.  Co.  v.  So.  Pac. 
Ey.  Co.,  137  U.  S.  48;  Turner  v. 
Eichardson,  180  IT.  S.  87;  McCor- 
quodale  v.  State  of  Texas,  211  U.  S. 
432,  53  L.  ed.  269;  Waters-Pierce 
Oil  Co.  V.  Texas,  212  U.  S.  112,  53 
L.  ed.  431;  Forbes  v.  State  Council 
of  Virginia,  Junior  Order  United 
Am.  Mechanics  of  the  State  of  Vir- 
ginia, 216  U.  S.  396,  54  L.  ed.  -534; 
Bowe  V.  Scott,  233  U.  S.  638;  St. 
Louis  and  San  Francisco  E.  E.  Co. 
V.  Shepherd,  240  TJ.  S.  240;  Bilby 
V.  Stewart,  246  TJ.  S.  255;  God- 
chaux  Co.  V.  Estopinal,  51  U.  S. 
179. 

7Mallett  V.  North  Carolina,  181 
TJ.  S.  589,  592,  45  L.  ed.  1015,  1017. 

8  Disconto  Gesellschaft  v.  TJm- 
breit.  208  U.  S.  570,  52  L.  ed.  625; 
Smithsonian  Institution  v.  St.  John, 
214  U.  S.  19,  53  L.  ed.  892;   Gran- 
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new  trial,^/ even  where  it  arose  upon  rebuttal/"  even  if  it  has 
not  been  subsequent!}^  considered  in  the  highest  court  of  the 
State. ^^  The  assertion  of  a  Federal  right  in  an  unsuccessful 
application  to  the  highest  State  court  for  a  writ  of  error  to  a 
lower  court,  is  insufficient.^^ 

Where  the  State  practice  requires  that  the  objection  be  raised 
l)efore  the  trial, ^^  or  at  a  later  stage  of  the  case,^*  and  for  that 
reason  the  highest  court  of  the  State  refused  to  consider  one 
subsequently  raised,  the  Supreme  Court  of  the  United  States 
cannot  take  jurisdietion,^^  unless  there  has  been  an  unwarranted 
resort  by  the  State  court  to  rules  of  practice  in  order  to  evade 
a  decision  upon  the  Federal  question,^^  or  where  it  is  claimed  that 
a  change  in  the  rule  of  law  or  construction  of  statutes  applicable 


nis  V.  Ordean,  234  U.  S.  385; 
Atchison,  Topeka  &  Santa  Fe  E. 
Co.  V.  Harold,  241  U.  S.  371.  A  de- 
nial "after  mature  consideration" 
does  not  show  that  the  Federal 
question  was  considered;  Forbes  v. 
State  Council,  216  U.  S.  396,  54  L. 
ed.  534;  Consol.  Turnpike  Co.  v. 
Norfolk  &  O.  V.  Co.,  228  U.  S.  326, 
57  L.  ed.  — .  ^~ — X 

9  Chicago,  B.  &  Q.  K.  Co.  v.  Chi-' 
cago,  166  U.  S.  226,  231,  41  L.  ed. 
979,  982 ;   San  Jose  Land  &  Water 
Co.  V.  San  Jose  Eanch  Co.,  189  U. 
S.  117,  47  L.  ed.  765.  "'^ 

10  San  Jose  Land  &  Water  Co.  v. 
San  Jose  Ranch  Co.,  189  U.  S.  177, 
47  L.  ed.  765. 

11  Chicago,  B.  &  Q.  E.  Co.  v.  Chi- 
cago, 166  U.  S.  226,  47  L.  ed.  979. 

12  El  Paso  &  Southwestern  E.  E. 
Co.  V.  Eichel,  226  U.  S.  590. 

13  Atlantic  Coast  Line  E.  R.  Co. 
V.  Mims,  242  U.  S.  532;  Nevada- 
California -Oregon  Eailway  v.  Bur- 
rus,  244  U.  S.  103. 

14  Bonner  v.  Gorman,  213  U.  S. 
86,  91,  when  raised  upon  a  second 
appeal;  Louisville  &  Nashville  E.  E. 
Co.  V.  Woodford,  234  U.  S.  46,  51 
(upon  the  argument  of  a  motion  for 


a  new  trial  but  not  specified  in  the 
written  notice  or  motion)  ;  Louis- 
ville &  Nashville  R.  R.  Co.  v.  Hig- 
don,  234  U.  S.  592;  Missouri,  Kan- 
sas &  Texas  Ry.  Co.  v.  Sealy,  248 
U.  S.  363,  39  Sup.  Ct.  97,  63  L.  ed. 
296;  Barbour  v.  State  of  Georgia, 
249  U.  S.  454.  The  silence  of  the 
State  court  upon  the  question  can- 
not be  construed  as  a  ruling  that 
it  was  not  properly  brought  to  its 
attention.  International  Harvester 
Co.  V.  State  of  Missouri,  234  U.  S. 
200;  Reinman  v.  Little  Eock,  237 
U.  S.  171. 

15  Erie  R.  Co.  v.  Purdy,  185  U.  S. 
148,  46  L.  ed.  847;  Mutual  Life  Ins. 
Co.  V.  McGrew,  188  U.  S.  291,  47 
L.  ed.  480,  63  L.  E.  A.  33;  Cleve- 
land &  Pittsburgh  R.  R.  v.  Cleve- 
land, 235  U.  S.  50;  Missouri  Pa- 
cific Ey.  Co.  V.  Taber,  244  U.  S.  200 ; 
Barbour  v.  Georgia,  249  U.  S.  454, 
39  Sup.  Ct.  316,  63  L.  ed.  704;  Hart- 
ford Life  Ins.  Co.  v.  Johnson,  249 
U.  S.  490,  39  Sup.  Ct.  336,  63  L. 
ed.  722. 

16  Louisville  &  Nashville  Eailroad 
Co.  v.  Woodford,  24  U.  S.  46;  At- 
lantic Coast  Line  E.  R.  Co.  v.  Mims, 
242  U.  S.  535. 
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to  a  contract  would  be  repugnant  to  the  Constitution. ^'^  A 
mention  of  a  Federal  question  in  a  petition  for  a  writ  of  error, 
or  in  an  assignment  of  errors,"  after  judgment  by  the  State 
court,  is  insufficient  to  give  the  Supreme  Court  jurisdiction.^s 

§  692c.  Practice  upon  writs  of  error  to  State  courts.  A 
writ  of  error  to  a  State  court  is  not  allowed  as  a  matter  of 
right.  1  The  usual  practice  is  to  submit  a  certified  copy  of  the 
record  of  the  State  court  to  a  Justice  of  the  Supreme  Court, 
w^hose  duty  it  then  is  to  ascertain  upon  examination  whether 
the  case  upon  the  face  of  the  record  will  justify  the  allowance 
of  the  writ.2  He  may  refer  the  application  to  the  whole  court 
for  decision  as  to  the  propriety  of  the  issue  of  the  writ.^  The 
application  may  also  be  made  to  the  presiding  judge  of  the 
State  court  to  which  the  ^vrit  of  error  is  addressed.*  The  writ 
wall  be  denied  if  there  is  no  Federal  question  involved,  or  if  the 
decision  complained  of  was,  as  regards  the  Federal  question,  so 
plainly  right  as  not  to  require  argument.^     The  writ  does  not 


17  Act  of  February  17,  1922, 
quoted  supra,  §  692. 

18  Leeper  v.  Texas,  139  U.  S.  462, 
35  L.  ed.  225;  Manhattan  Life  Ins. 
Co.  V.  Cohen,  234  U.  S.  123;  Cleve- 
land and  Pittsburgh  R.  E.  Co.  v. 
Cleveland,  235  U.  S.  50;  Jett  Bros. 
Co.  V.  CarroUton,  252  U.  S.  1. 

19Chapin  v.  Fye,  179  U.  S.  127, 
45  L.  ed.  119. 

§  692c.  1  Twitchell  v.  Common- 
wealth, 7  Wall.  321,  19  L.  ed.  223; 
Spies  v.  Illinois,  123  U.  S.  131,  143, 
31  L.  ed.  80. 

2  Ibid.  A  justice  of  the  Supreme 
Court  may  grant  the  writ  after  its 
refusal  by  the  judges  of  the  State 
court.  Ex  parie  Chadwick,  159  Fed. 
576. 

3  Twitchell  v.  Commonwealth,  7 
Wall.  321,  19  L.  ed.  223;  Spies  v. 
Illinois,  123  U.  S.  131,  143,  31  L. 
ed.  80;  Be  Kemmler,  136  U.  S.  436, 
437,  34  L.  ed.  519.  The  Supreme 
Court  will  consider  no  application 
for  a  writ  of  error,  unless  a  Justice 


of  the  court  has  indorsed  on  the 
record  a  request  that  the  applica- 
tion be  made  to  the  full  bench.  Be 
Ingalls,  139  U.  S.  548,  35  L.  ed. 
266.  The  application  for  a  writ  of 
error,  if  made  to  a  single  Justice, 
is  usually  ex  -parte.  When  made 
to  the  full  court,  usually  both  sides 
are  heard.  Spies  v.  Illinois,  123  U. 
S.  131,  31  L.  ed.  80;  Be  Kemmler, 
136  U.  S.  436,  437,  34  L.  ed.  519. 

4  Sheppard  v.  Wilson,  5  How. 
210,  12  L.  ed.  120;  Bartemeyer  v. 
Iowa,  14  Wall.  26,  20  L.  ed.  792. 
Where  the  order  allowing  the  writ 
of  error  states  that  the  chief  justice 
is  absent,  and  is  signed  by  a  judge 
as  presiding  judge  of  the  State 
court,  it  will  be  presumed  that  the 
writ  was  properly  allowed.  Butler 
V.  Gage,  138  U.  S.  52,  56,  34  L.  ed. 
869,   371. 

5  Spies  V.  Illinois,  123  U.  S.  131, 
166,  31  L.  ed.  80,  86;  Brooks  v. 
Missouri,  124  U.  S.  394,  31  L.  ed. 
454:    New   Orleans   Waterworks   Co. 
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issue  to  review  a  judgment  which  is  not  final,^  and,  on  the  ques- 
tion of  finality,  the  form  of  the  judgment  is  controlling^  A 
writ  of  error  may  be  issued  by  the  Supreme  Court  of  the  United 
States  to  a  judgment  of  an  inferior  State  court  which,  by  the 
laws  of  the  State,  cannot  be  reviewed  in  the  highest  State  court.* 


V.  Louisiana,  185  U.  S.  336,  46  L. 
ed.  936;  Swafford  v.  Templeton,  185 
U.  S.  487,  493,  46  L.  ed.  1005; 
Wabash  R.  Co.  v.  riaiiuigan,  192 
U.  S.  29,  38,  48  L.  ed.  328,  331. 

6  Louisiana  Nav.  Co.  v.  Oyster 
Commission,  226  U.  S.  99,  57  L.  ed. 
— .  See  §  695,  ijifra.  The  writ  may 
issue  to  review  final  judgment  over- 
ruling a  plea  of  abatement.  Buck 
Stove  &  Range  Co.  v.  Wickers,  226 
U.  S.  205,  57  L.  ed.  — .  It  seems 
that  an  order  denying  a  motion  for 
a  new  trial  may  be  thus  reviewed 
in    a   proper    ease.      Chicago,   B.    & 

0.  R.  R.  Co.  V.  Chicago,  166  U.  S. 
226,  41  L.  ed.  979.  What  consti- 
tutes a  final  judgment,  decree,  or 
order  is  explained  in  another  sec- 
tion. Infra,  §  695.  A  judgment, 
which  orders  a  new  trial,  Houston 
V.  Moore,  3  Wheat.  433,  4  L.  ed. 
428;  Parcels  v.  Johnson,  20  Wall. 
653,  22  L.  ed.  410;  Rankin  v.  State, 
11  Wall.  380,  20  L.  ed.  175;  or  any 
further  proceedings,  McComb  v. 
Com'rs  of  Knox  County,   91   U.   S. 

1,  23  L.  ed.  185 ;  Bostwiek  v.  Brink- 
erhoff,  106  U.  S.  3,  27  L.  ed.  73; 
Gibbons  v.  Ogden,  6  Wheat.  448,  5 
L.  ed.  302;  Meagher  v.  Minn.  Thr. 
Mfg.  Co.,  145  U.  S.  608,  36  L.  ed. 
834;  Cincinnati  St.  Ry.  Co.  v.  Snell, 
179  U.  S.  395,  45  L.  ed.  248;  can- 
not be  immediately  reviewed;  even 
if  no  further  proceedings  have  ac- 
tually taken  place.  Haseltine  v. 
Central  Nat.  Bank,  183  U.  S.  130, 
46  L.  ed.  117.  A  judgment  uncon- 
ditionally dismissing  a  complaint, 
when   nothing   more   is   requisite   to 


complete  the  dismissal,  may  thus 
'be  re^^ewed.  Com'rs  of  Tippecanoe 
County  V.  Lucas,  93  U.  S.  108,  23 
L.  ed.  822.  An  error  in  an  inter- 
locutory judgment  or  order  may  be 
reviewed  by  writ  of  error  to  that 
which  is  final.  Coe  v.  Armour  Fer- 
tilizer Works,  237  U.  S.  413.  Even 
though  by  the  State  practice  it  set- 
tled the  law  of  the  case  and  must 
be  followed  in  subsequent  proceed- 
ings therein.  Grays  Harbor  Co.  v. 
Coats  Fordney  Co.,  243  U.  S.  251. 
See  infra,  §  711f .  Unless  the  for- 
mer was  in  its  nature  final  and  im- 
mediately reviewable.  Rio  Grande 
Ry.  Co.  V.  Stringham,  239  TJ.  S.  44. 

7  Louisiana  Nav.  Co.  v.  Oyster 
Commission,  226  U.  S.  99,  57  L.  ed. 
— ,  where  the  State  Supreme  Court, 
when  reviewing  a  judgment  of  dis- 
missal, said  that  an  opportunity  to 
amend  the  petition  should  be  af- 
forded, and  in  its  judgment  set 
aside  the  judgment  appealed  from 
and  remanded  the  case  for  proce- 
dure in  accordance  with  the  views 
expressed  in  the  opinion,  plaintiff  in 
error  contending  that  the  opinion 
finally  disposed  of  his  claim  to  the 
greater  portion  of  the  land. 

8  Downham  v.  Alexandria,  9 
Wall.  659,  19  L.  ed.  807;  Gregory' 
V.  McVeigh,  23  Wall.  294,  23  L.  ed. 
156;  Miller  v.  Joseph,  17  Wall.  655, 
21  L.  ed.  741;  Kentucky  v.  Powers, 
201  U.  S.  1,  37,  50  L.  ed.  633,  649; 
Kanawha  &  Michigan  Ry.  Co.  v. 
Kerse,  239  U.  S.  576;  San  Antonio 
&  Aransas  Pass  Ry.  Co.  v.  Wagner, 
241    U.    S.    476;    Second    National 
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When,  however,  the  plaintiff  in  error  has  a  right  to  a  review  of 
the  judgment  in  another  court  of  the  State,  no  writ  of  error 
can  be  obtained  till  after  such  review  has  been  had ;  ®  even 
though  the  judgment  of  the  inferior  State  court  is  in  accordance 
with  what  was  decided  by  the  highest  State  court  in  a  former 
appeal.^"  Where  leave  to  appeal  to  a  higher  court  of  the  State 
is  discretionary,  the  record  must  show  an  applicant  for  its  allow- 
ance and  a  refusal  thereof.^^  The  writ  should  be  directed  to  the 
court  in  which  the  final  judgment  was  rendered,  by  whose  process 
it  is  to  be  executed,  and  where  the  record  remains,  although  a 
higher  court  has  considered  the  case  upon  appeal  or  writ  of 
error,  and  sent  down  a  remittitur  or  rescript  accordingly,^^  In 
the  latter  case,  the  writ  may  be  addressed  to  the  highest  court, 
and  seek  through  its  instrumentality  to  obtain  the  record  from 
the  inferior  court  ha\dng  it  in  keeping ;  ^^  but  it  is  the  safer 
practice  to  address  the  writ  to  the  court  which  has  the  record.^* 


Bank  of  Cincinnati,  Ohio  v.  Fiist 
National  Bank  of  Okeana,  Ohio,  242 
IT.  S.  600;  Cuyahoga  River  Power 
Co.  V.  Northern  Realty  Co.,  244  U. 
S.  300;  Pennsylvania  R.  R.  Co.  v. 
Public  Service  Commission,  250  U. 
S.  566. 

9  Downham  v.  Alexandria,  9  Wall. 
659,  19  L.  ed.  807 ;  Miller  v.  Joseph, 
17  Wall.  655,  21  L.  ed.  741;  Greg- 
ory V.  McVeigh,  23  Wall.  294,  23 
L.   ed.    156. 

10  Fisher  v.  Perkins,  122  U.  S. 
522,  30  L.  ed.  1192;  Gt.  Western 
Tel.  Co.  V.  Burnham,  162  U.  S.  339, 
40  L.  ed.  991. 

11  Fisher  v.  Perkins,  122  U.  S. 
522,  30  L.  ed.  1192;  Stratton  v. 
Stratton,  239  U.  S.  55.  Where  the 
highest  State  court  denied  a  writ 
of  error  because  it  thought  that  the 
judgment  below  was  right,  the  writ 
ran  to  the  court  immediately  below. 
Western  Union  Tel.  Co.  v.  Crovo, 
220  U.  S.  364,  55  L.  ed.  498. 

12  Gelston  v.  Hoyt,  3  Wheat.  246, 
4  L.  ed.  381;  Kanouse  v.  Martin,  15 


How.  198,  14  L.  ed.  660;  M 'Guire 
V.  Commonwealth,  3  Wall.  382,  18 
L.  ed.  164;  Polleys  v.  Black  R.  I. 
Co.,  113  U.  S.  81,  28  L.  ed.  938; 
Rothschild  v.  Knight,  184  U.  S.  334, 
46  L.  ed.  573;  Wedding  v.  Meyler, 
192  U.  S.  573,  581,  48  L.  ed.  570, 
573. 

iSAtherton  v.  Fowler,  91  U.  S. 
143,  147,  23  L.  ed.  265,  266. 

14Atherton  v.  Fowler,  91  U.  S. 
143,  147,  23  L.  ed.  265,  266;  Wed- 
ding v.  Meyler,  192  U.  S.  573,  581, 
48  L.  ed.  570,  573.  Where  an  appli- 
cation to  the  highest  court  of  the 
State  for  a  writ  of  error  to  an  in- 
ferior court  has  been  refused,  the 
writ  should  be  addressed  to  the 
inferior  court.  Bacon  v.  Texas,  163 
U.  S.  207,  41  L.  ed.  132;  Stanley 
v.  Schwalby,  162  U.  S.  255,  40  L. 
ed.  960;  Western  Union  Tel.  Co.  v. 
Crovo,  220  U.  S.  364,  55  L.  ed.  498. 
But  see  Norfolk  &  Suburban  Turn- 
pike Co.  v.  Virginia,  225  U.  S.  264, 
56  L.  ed.  1082.  If  the  clerk  of  the 
State    court    refuses   to    transmit    a 
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The  writ  of  error  to  a  State  court  must,  like  the  writ  to  a 
District  Court,  be  accompanied  by  a  citation  and  a  bond.^^  The 
citation  must  be  signed  and  the  bond  approved  by  the  chief 
justice,  judge  or  chancellor  of  the  court  to  which  the  writ  is 
addressed,  or  by  a  Justice  of  the  Supreme  Court  of  the  United 
States.^^  The  defendant  in  error  must  have  at  least  thirty  days' 
notice  before  the  hearing  of  the  cause.^'^  Otherwise  writs  of 
error  to  State  courts  and  the  practice  and  proceedings  under 
them  are  substantially  similar  to  writs  of  error  to  District  Courts 
of  the  United  States,  and  the  practice  and  proceedings  there- 
under.18  The  Supreme  Court  may  inquire  whether,  owing  to 
any  intervening  event,  the  Federal  questions  have  ceased  to  be 
material  and  will  then  dispose  of  the  case  in  the  light  thereof.^® 


copy  of  the  record  in  obedienee  to 
the  writ  of  error,  he  may  be  com- 
pelled to  do  so  by  an  order;  U.  S. 
V.  Booth,  18  How.  477,  15  L.  ed. 
464;  or  a  mandamus,  U.  S.  v.  Go- 
mez, 3  Wall.  762,  18  L.  ed.  212; 
even  though  the  State  Court  for- 
bade him  to  transmit  the  record,  U. 
S.  V.  Booth,  18  How.  477,  15  L.  ed. 
464;  but  the  clerk  will  not  be  thus 
compelled  to  transmit  a  copy  of  the 
record  after  a  writ  of  error  has 
been  allowed  but  before  it  is  is- 
sued; Ex  parte  Ealston,  119  U.  S. 
613,  30  L.  ed.  506. 

15  U.  S.  R.  S.,  §§999,  1000.  See 
infra,  §  699. 

16  U.  S.  R.  S.,  §§999,  1000;  Glea- 
son  V.  Florida,  9  Wall.  779,  19  L. 
ed.  730;  Butler  v.  Gage,  138  U.  S. 
52,  34  L.  ed.  869. 

17  U.  S.  E.  S.,   §999. 

18  U.  S.  R.  S.,  §  1003.  As  to  costs, 
see  Stevens  v.  Cent.  Nat.  Bank,  168 
N.  Y.  560. 

19  Gulf,  Col.  &  Santa  Fe  Ry.  Co. 
V.  Dennis,  224  U.  S.  503,  56  L.  ed. 
860;  where,  pending  a  writ  of  error 
from  the  Supreme  Court  of  the 
United  States  to  review  a  judgment 
of  an  inferior  State   court,   not   re- 


viewable by  the  State  Supreme 
Court,  the  latter,  in  another  case, 
adjudged  the  statute  in  controversy 
to  be  a  violation  of  the  State  con- 
stitution, and  the  Supreme  Court 
of  the  United  States  thereupon  va- 
cated the  judgment  and  remanded 
the  case  to  the  court  below,  that  the 
latter  might  give  effect  to  the  inter- 
vening decision  of  the  highest  State 
court.  Where  it  appeared,  by  evi- 
dence outside  the  record,  that  be- 
fore the  issue  of  the  writ  of  error,  a 
public  oflBeer  against  whom  a  writ 
was  prayed  had  died  and  his  suc- 
cessor qualified,  the  writ  was  dis- 
missed. State  of  Florida  v.  Croom, 
226  U.  S.  309,  57  L.  ed.  — .  "What- 
ever was  matter  of  fact  in  the  State 
court,  whose  judgment  or  decree  is 
under  review,  is  matter  of  fact"  in 
the  Supreme  Court  of  the  United 
States.  Lloyd  v.  Matthews,  155  U. 
S.  222,  227,  39  L.  ed.  128,  130.  A 
judgment  which  correctly  refused  in- 
junctive relief  against  a  State  regu- 
lation may  not  be  attacked  on  writ 
of  error  as  a  judgment  infringing 
Federal  rights,  upon  the  ground  that 
the  same  field  of  regulation  has  since 
been    occupied   by  the  Federal  Gov- 
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The  Supreme  Court  of  the  United  States  will  not,  when  review- 
ing the  judgment  of  a  State  court,  take  judicial  notice  of  a 
public  act  of  another  State,  unless  the  practice  of  the  State 
Court  so  permits.'^** 

§  693.  Writs  of  error  from  and  appeals  to  the  circuit  courts 
of  appeals.  The  Judicial  Code  provides:  "The  circuit  courts 
of  appeals  shall  exercise  appellate  jurisdiction  to  review  by 
appeal  or  writ  of  error  final  decisions  ^  in  the  district  courts, 
including  the  United  States  district  court  for  Hawaii  ^  and  the 
United  States  district  court  for  Porto  Eico,  in  all  cases  other 
than  those  in  which  appeals  and  writs  of  error  may  be  taken 
direct  to  the  Supreme  Court,  as  provided  in  section  two  hundred 
and  thirty-eight,^  unless  otherwise  provided  by  law."  *    The  ter- 


ernment  under  an  act  of  Congress 
enacted  after  the  judgment  was  ren- 
dered. Vandalia  R.  R.  v.  Public 
Service  Comm.,  242  U.  S.  255;  infra, 
§  711h. 

20  Lloyd  V.  Matthews,  155  U.  S. 
222,  39  L.  ed.  128. 

§  693.  1  The  decision  of  a  Dis- 
trict Court  upon  exceptions  to  an 
award  of  arbitrators  in  a  dispute 
between  employers  and  employed  ap- 
pointed under  the  Act  of  July  15, 
1913,  Comp.  St.,  §  8667,  see  supra, 
§  77g,  may  be  reviewed  by  the  ap- 
propriate Circuit  Court  of  Appeals. 
Georgia  &  F.  Ry.  Co.  v.  Brother- 
hood of  L.  Engineers,  C.  C.  A.,  217 
Fed.  755,  irvfra,  §  695. 

2  A  decree  in  admiralty  is  thus 
appealable.  Wilder 's  S.  S.  Co.  v. 
Low,  C.  C.  A.,  112  Fed.  161.  The 
Circuit  Court  of  Appeals  for  the 
Ninth  Circuit  has  no  jurisdiction  to 
review  a  decision  of  the  District 
Court  of  Hawaii,  when  the  sole 
question  involved  is  one  concerning 
the  construction  of  the  Constitution 
of  the  United  States.  Wright  v. 
McFarlane  &  Co.,  C.  C.  A.,  122  Fed. 
770. 

3  Supra,  §  688. 


4Jud.  Code,  §128,  36  St.  at  L. 
1087,  re-enacting  26  St.  at  L.  §  693. 
The  words  "unless  otherwise  pro- 
vided by  law,"  refer  only  to  pro- 
visions of  the  same  act,  or  of  con- 
temporaneous or  subsequent  acts, 
and  do  not  include  provisions  of 
earlier  statutes.  Gray,  J.,  in  The 
Paquete  Habana,  175  U.  S.  677,  683, 
44  L.  ed.  320,  322.  "These  words 
must  be  taken  to  refer  to  existing 
provisions  and  not  to  be  merely  a 
futile  permission  to  future  legisla- 
tures to  make  a  change.  They  do 
not  save  every  existing  provision, 
of  course,  or  the  act  would  fail  of 
its  purpose.  But  they  save  some. 
There  is  no  case  to  which  they  can 
apply  more  clearly  than  one  in 
which,  by  reason  of  its  interest,  the 
United  States  'has  manifested  its 
will  to  submit  to  no  judgment  not 
sanctioned  by  its  highest  court. ' ' 
U.  S.  V.  Dalcour,  203  U.  S.  408, 
420,  421,  51  L.  ed.  248,  251,  per 
Holmes,  J.;  Dickinson  v.  U.  S.,  174 
Fed.  808.  The  Circuit  Courts  of 
Appeals  have  jurisdiction  of  ap- 
peals, Ogden  V.  U.  S.,  148  U.  S. 
390,  37  L.  ed.  493;  and  it  has 
been    held    of    Avrits    of    en-or,    U. 
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ritorial  jurisdiction,  of  these  courts  and  the  District  Courts  of 
the  United  States  which  are  subject  to  their  respective  jurisdic- 
tions, has  been  previously  explained.^ 

"Where  upon  a  hearing  in  equity  in  a  district  court,  or  by 
a  judge  thereof  in  vacation,  an  injunction  shall  be  granted,  con- 
tinued, refused,  or  dissolved  by  an  interlocutory  order  or  decree, 
or  an  application  to  dissolve  an  injunction  shall  be  refused,  or  an 
interlocutory  order  or  decree  shall  be  made  appointing  a  re- 
ceiver, an  appeal  may  l)e  taken  from  such  interlocutory  order 


S.  V.  Coudert,  C.  C.  A.,  73  Fed.  505, 
to  judgments  of  the  Circuit  and 
District  Courts  in  suits  upon  claims 
against  the  United  States;  supra, 
§  36,  provided,  at  least,  when 
the  claimant  is  the  party  aggrieved, 
that  his  claim  exceeds  $3,000  or  has 
been  forfeited  to  the  United  States 
for  fraud,  Eeid  v.  U.  S.,  211  U.  S. 
529,  53  L.  ed.  313 ;  of  appeals  from 
orders  and  judgments  of  the  Dis- 
trict Courts,  King  v.  McLean  Asy- 
lum of  Mass.  Gen.  Hospital,  C.  C. 
A.,  64  Fed.  139.  U.  S.  v.  Fowkes, 
C.  C.  A.,  03  Fed.  13;  Carter  v. 
Roberts,  177  U.  S.  496,  44  L.  ed. 
861 ;  and  of  the  District  Judges, 
Webb  V.  York,  C.  C.  A.,  74  Fed. 
753 ;  upon  applications  for  the  Avrit 
of  haheas  corpus  where  the  discharge 
from  imprisonment  was  not  sought 
because  of  an  alleged  violation  of 
a  right  secured  by  the  Constitution 
or  a  treaty;  Davis  v.  Burke,  C.  C. 
A.,  97  Fed.  001.  See  supra,  §§  467, 
688;  Passavant  v.  U.  S.,  148  U. 
S.  214,  217,  37  L.  ed.  426,  427;  U. 
S.  v.  Hopewell,  C.  C.  A.,  51  Fed. 
798,  799 ;  Louisville  Pub.  Warehouse 
Co.  v.  Collector,  C.  C.  A.,  49  Fed. 
561;  of  writs  of  error  to  judgments 
in  actions  against  collectors  to  re- 
cover duties;  Hubbard  v.  Soby,  146 
U.  S.  56,  36  L.  ed.  886;  of  appeals 
from,  or  writs  of  error  to,  the  or- 
ders of  Distrii't  Courts  directing  the 


deportation  of  Chinese;  Tsoi  Yii  v. 
U.  S.,  C.  C.  A.,  129  Fed.  585;  U. 
S.  V.  Hung  Chang,  C.  C.  A.,  130 
Fed.  439.  Cf.  The  United  States, 
Petitioner,  194  U.  S.  194,  48  L.  ed. 
931;  U.  S.  V.  Gee  Lee,  C.  C.  A.,  50 
Fed.  271;  Gee  Cue  Beng  v.  U.  S., 
C.  C.  A.,  184  Fed.  383,  cf.  §  694,  in- 
fra; but  not,  it  was  held,  of  a 
writ  of  error  to  an  order  by  a 
judge  for  such  a  deportation,  where 
no  final  order  or  judgment  was 
entered  in  the  District  Court,  and 
the  bill  of  exceptions  allowed 
was  not  there  filed,  and  the  tran- 
script was  certified  by  the  Dis- 
trict Judge  instead  of  by  the 
clerk;  U.  S.  v.  Hung  Cliang,  C.  C. 
A.,  130  Fed.  439  (where  the  Cir- 
cuit Court  of  Appeals  suggested 
that  the  District  Court  had  not 
lost  jurisdiction  and  should  enter 
the  order  and  direct  the  filing  of 
the  bill  of  exceptions) ;  of  appeals 
from  orders  granting  warrants  for 
the  removal  of  prisoners  to  other 
districts;  U.  S.  v.  Fowkes,  C.  C. 
A.,  53  Fed.  13,  14 ;  cf.  §  489  siqyra, 
and  fomierly  at  least  of  appeals 
from  orders  of  the  District  Courts 
enforcing  orders  of  the  Interstate 
Commerce  Commission,  Interstate 
Com.  Com  'n  v.  Atchison,  T.  &  S.  F. 
E.  Co.,  149  U.  S.  264. 
5  Supra,  §  4. 
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or  decree  granting,  continuing,  refusing,  dissolving,  or  refusing 
to  dissolve,  an  injunction,  or  appointing  a  receiver,  to  the  circuit 
court  of  appeals,  notwithstanding  an  appeal  in  such  case  might, 
upon  final  decree  under  the  statutes  regulating  the  same,  be 
taken  directly  to  the  Supreme  Court:  Provided,  That  the  ap- 
peal must  be  taken  within  thirty  days  from  the  entry  of  such 
order  or  decree,  and  it  shall  take  precedence  in  the  appellate 
court ;  and  the  proceedings  in  other  respects  in  the  court  below 
shall  not  be  stayed  unless  otherwise  ordered  by  that  court,  or 
the  appellate  court,  or  a  judge  thereof,  during  the  pendency  of 
such  appeal :  Provided,  hoicever,  That  the  court  below  may,  in 
its  discretion,  require  as  a  condition  of  the  appeal  an  additional 
bond.  "6 

"Writs  of  error  and  appeals  from  the  final  judgments  and 
decrees  of  the  supreme  courts  of  the  Territory  of  Hawaii  and 
of  Porto  Rico,  Avherein  the  amount  involved,  exclusive  of  costs, 
to  be  ascertained  by  the  oath  of  either  party  or  of  other  com- 
petent witnesses,  exceeds  the  value  of  $5,000,  may  be  taken  and 
prosecuted  in  the  circuit  courts  of  appeals. ' ' ''' 

"In  all  cases  other  than  those  in  which  a  writ  of  error  or 
appeal  will  lie  direct  to  the  Supreme  Court  of  the  United  States 
as  provided  in  section  two  hundred  and  forty-seven,  in  which 
the  amount  involved  or  the  value  of  the  subject-matter  in  con- 

6  Ibid.,  Jud.  Code,  Sec.  129,  36  St.  or  restraining  the  operation  or  ex- 

at  L.  1087,  re-enacting  26  St.  at  L.  ecution   of   a    State   statute   by   re- 

828,  Sec.  7,  as  amended  28  St.  at  L.  straining  the  action  of  a  State  of- 

666,  31  St.  at  L.  660,  34  St.  at  L.  ficer  in  the  enforcement   of  execu- 

116.     Appeals  from  orders  granting  tion  of  such  statute  or  in  the  en- 

or  denying  after  notice  and  hearing  forcement  of  execution  of  an  order 

interlocutory  injunctions  suspending  made  by  an  administrative  board  or 

or  restraining   the   enforcement,   op-  commission   acting   under   and   pur- 

eration,  or  execution  of,  or  setting  suant   to   the  State   statutes.    (Jud. 

aside  in  whole  or  in  part,  orders  of  Code,   §  266,  36  "St.  at  L.  1087,  as 

the    Interstate    Commerce    Commis-  amended  by  Act  of  March  4,  1913, 

sion,  Act  of  October  22,  1913,  ch.  32,  Comp.  St.  §  1243,  mpra,  §  lOod)  are 

38  St.  at  L.  220,  Comp.   St.   §  998,  appealable  directly  to  the  Supreme 

supra,    §  100b,    and    orders    of    the  Court    of    the    United   States.      See 

United  States  Shipping  Board   (Act  supra,  §  688. 

of  Sept.  7,  1916,  ch.  451,  §  31,  39  St.  7  Act  of   Jan'y  28,   1915,  ch.   22, 

at     L.      735,     Comp.     St.      §8146;  §2,    38    St.    at    L.    804,    Comp.    St. 

svpra,    %  100c) ;    and   appeals   from  §  1126a.     See  infra,  §  696. 
interlocutory  injunctions  suspending 
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troversy  shall  exceed  five  hundred  dollars,  and  in  all  criminal 
cases,  writs  of  error  and  appeals  shall  lie  from  the  district 
court  for  Alaska  or  from  any  division  thereof,  to  the  circuit 
court  of  appeals  for  the  ninth  circuit,  and  the  judgments, 
orders,  and  decrees  of  said  court  shall  be  final  in  all  such  cases. 
But  Avhenever  such  circuit  court  of  appeals  may  desire  the  in- 
struction of  the  Supreme  Court  of  the  United  States  upon  any 
question  or  proposition  of  law  which  shall  have  arisen  in  any 
such  case,  the  court  may  certify  such  question  or  proposition  to 
tlie  Supreme  Court,  and  thereupon  the  Supreme  Court  shall  give 
its  instruction  upon  the  question  or  proposition  certified  to  it, 
and  its  instructions  shall  be  binding  upon  the  circuit  court  of 
appeals."^  "The  circuit  court  of  appeals  for  the  ninth  circuit 
is  empowered  to  hear  and  determine  writs  of  error  and  appeals 
from  the  United  States  court  for  China,  as  provided  in  the  Act 
entitled  'An  Act  creating  a  United  States  court  for  China  and 
prescribing  the  jurisdiction  tliereof,'  approved  June  thirtieth, 
nineteen  hundred  and  six."® 

The  District  Court  of  Porto  Rico  is  ' '  attached  to  and  included 
in  the  first  circuit  of  the  United  States,  with  the  right  of  appeal 
and  review  by  said  circuit  court  of  appeals  in  all  cases  where 
the  same  would  lie  from  any  district  court  to  a  circuit  court 
of  appeals  of  the  United  States,  and  with  the  right  of  appeal  and 

8Jud.    Code,   §134,   36   St.    at   L.  the    parties    thereto,    through    their 

1087.     See  Coquitlain   v.  U.  S.,  163  respective   attorneys,   may    stipulate 

U.    S.    346,    41    L.    ed.    184;    Union  at  Avhich  of  the  above-named  places 

Cent.    Life    Ins.    Co.    v.    Champlin,  the   same   shall  be   heard,   in   which 

C.  C.  A.,   116  Fed.   858.     "All  ap-  case   the   case   shall  be   remitted   to 

peals,  and  writs  of  error,  and  other  and  entered  upon  the  docket  at  the 

cases,     coming     from     the     district  place    so    stipulated    and    shall    be 

court  for  the  district  of  Alaska  to  licard    there."      Act    of    .Jan'y    11, 

the  circuit  court  of  appeals  for  the  1909,  ch.  15,  35  St.  at  L.  585;  Act 

ninth  circuit,  shall  be  entered  upon  of  March  3,  1911,  ch.  231,  §  135,  36 

the  docket  and  heard  at  San  Fran-  St.  at  L.  1135,  Comp.  St.  §  1126. 
cisco,    California,    or    at    Portland,  9  Jud.  Code,  Sec.  131,  36  St.  at  L. 

Oregon,   or  at   Seattle,  Washington,  1087,  re-enacting  in  part  34  St.  at 

as  the  trial  court  before  whom  the  L.  814.     See  Toeg  v.  Suffert,  C.  C. 

ease  was   tried   below   shall   fix  and  A.,  167  Fed.  125;  Price  v.  U.  S.,  C. 

determine:     Provided,   That  at   any  C.  A.,  169  Fed.  791.    See  §S  73,  687, 

time    before    the    hearing    of    any  supra. 
appeal,  writ  of  error,  or  other  case, 
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review  directly  by  the  Supreme  Court  of  the  United  States  in 
all  eases  where  a  direct  appeal  Avonld  be  from  sneh  district 
courts. ' '  ^° 

"The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit  of  the 
United  States  shall  have  jurisdiction  to  review,  revise,  modify, 
reverse,  or  affirm  the  final  judgments,  and  decrees  of  the  District 
Court  of  the  Canal  Zone  and  to  render  such  judgments  as  in  the 
opinion  of  the  said  appellate  court  should  have  been  rendered 
by  the  trial  court  in  all  actions  and  i)roceedings  in  which  the 
Constitution,  or  any  statute,  treaty,  title,  right  or  privilege  of 
the  United  States,  is  involved  and  a  right  thereunder  denied, ^^ 
and  in  cases  in  which  the  value  in  controversy  exceeds  one 
thousand  dollars,  to  be  ascertained  by  the  oath  of  either  party, 
or  by  other  competent  evidence, ^'^  and  also  in  criminal  causes 
wherein  the  oifense  charged  is  punishable  as  a  felony.^^  And 
such  appellate  jurisdiction,  subject  to  the  right  of  review  by  or 
appeal  to  the  Supreme  Court  of  the  United  States  as  in  other 
cases  authorized  by  law,  may  be  exercised  by  said  circuit  court  of 
appeals  in  the  same  manner  under  the  same  regulations,  and  by 
the  same  procedure  as  nearly  as  practicable  as  is  done  in  review- 
ing the  final  judgments  and  decrees  of  the  district  courts  of  the 
United  States."!* 

"In  all  cases  arising  in  the  Virgin  Islands  which  on  March  3, 
1917,  were  "reviewable  by  the  courts  of  Denmark,  writs  of 
error  and  appeals  shall  be  to  the  Circuit  Court  of  Appeals  for 
the  Third  Circuit,  and  except  as  provided  in  sections  two  hun- 
dred and  thirty-nine  and  two  hundred  and  forty  of  the  Judicial 
Code,  the  judgments,  orders,  and  decrees  of  such  court  shall  be 
final  in  all  such  cases. ' '  ^^ 

"The  Supreme  Court  of  the  United  States,  the  Circuit 
Court  of  Appeals  of  the  United  States,  and  the  Supreme  Courts 
of    the    Territories,    in    vacation    and    chambers    and    during 

10  Act  of  March  2,  1917,  ch.  145,  C.  C.  A.,  239  Fed.  13.3.     See  infra, 

§  42,   39    St.    at   L.    966,   Comp.    St.  5;  696. 
§3803r.     Supra,  %70.  14  Act    of    August    24,    1912,    eh. 

n  Supra,  §§691-692a.  390,    §9,    37    St.    at   L.    .565,   Comp. 

IZ  Infra,  §696.  St.  §10045. 

ISA  judgment  imposing  a  fine  of  15  Ch.  171,  §2,  39  St.  at  L.  1132, 

$25  for  contempt  was  not  reviewed.  Comp.   St.   §  392414b. 
Smith  V.  Government  of  Canal  Zone, 
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their  respective  terms,  as  now  or  as  they  may  be  hereafter 
held,  are  hereby  invested  with  appellate  jurisdiction  of  contro- 
versies arising  in  bankruptcy  proceedings  from  the  courts 
of  bankruptcy  from  which  they  have  appellate  jurisdiction  in 
other  cases.  The  Supreme  Court  of  the  United  States  shall  ex- 
ercise a  like  jurisdiction  from  courts  of  bankruptcy  not  within 
any  organized  circuit  of  the  United  States  and  from  the  Supreme 
Court  of  the  District  of  Columbia.  (&)  The  several  Circuit 
Courts  of  Appeal  shall  have  jurisdiction  in  equity,  eithei'  inter- 
locutory or  final,  to  superintend  and  revise  in  matter  of  law 
tlie  proceedings  of  the  several  inferior  courts  of  ])ankru])tcy  with- 
in their  jurisdiction.  Such  power  shall  be  exercised  on  due 
notice  and  petition  by  any  party  aggrieved."  ^^  "That  appeals, 
as  in  equity  cases,  may  be  taken  in  bankruptcy  proceedings  from 
the  courts  of  bankruptcy  to  the  circuit  court  of  appeals  of  the 
United  States,  and  to  the  Supreme  Court  of  the  Territoi'ies,  in 
the  following  cases,  to  wit:  (1)  from  a  judgment  adjudging  or 
refusing  to  adjudge  the  defendant  a  bankrupt;  (2)  from  a  judg- 
ment granting  or  denying  a  discharge;  and  (3)  from  a  judgment 
allowing  or  rejecting  a  debt  or  claim  of  five  hundred  dollars  or 
over.  Such  appeal  shall  be  taken  within  ten  days  after  the 
judgment  appealed  from  has  been  rendered,  and  may  be  heard 
and  determined  by  the  appellate  court  in  term  or  vacation,  as 
the  case  may  be."^'''  This  statute  has  been  discussed  in  the 
Chapter  on  Bankruptcy. ^^  The  Circuit  Court  of  Appeals  have 
original  jurisdiction  of  applications  by  the  Federal  Trade  Com- 
mission for  the  enforcement  of  the  commission's  orders,  as  has 
been  previously  explained, ^^  and  also  of  appeals  from  the  orders 
of  the  Secretary  of  Agriculture  concerning  a  violation  of  the 
title  of  the  Act  of  August  15,  1921,  concerning  stockyards.^** 

16  30  St.  at  L.  544,  553,  §24.  latiiig    any    provision    of    this    title, 

17  Ibid.,  §  25.     See  supra,  §  667.  lie  shall  cause  a   complaint  in  writ- 

18  Supra,  §§  666-668.  iiig   to   be   served   upon   the   packer, 

19  Act  of  Sept.  26,  1914,  ch.  311,  t^tating  his  charges  in  that  respect, 
^  5,  38  St.  at  L.  719,  Comp.  St.  and  requiring  the  packer  to  attend 
§8836e;  supra,  §  77h.  Federal  and  testify  at  a  hearing  at  a  time 
Trade  Commission  v.  Gratz,  C.  C.  A.,  and  place  designated  therein,  at 
258  Fed.  314.  least   thirty   days   after   the   service 

80  Ch.  — ,  8  203,  ' '  Whenever  the  of  such  complaint ;  and  at  such 
Secretary  has  reason  to  believe  that  time  and  place  there  shall  be 
any   packer  has   violated   or   is   vio-       afi'orded    tlie    packer    a     reasonable 
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Where  the  jurisdiction  of  the  District  Court  is  (luestioned  and 


opportunity  to  be  infonned  as  to 
the  evidence  introduced  against  him 
(including  the  right  of  cross-exam- 
ination), and  to  be  heard  in  person 
or  by  counsel  and  through  Avitnesses, 
under  such  regulations  as  the  Sec- 
retary may  prescribe.  Any  person 
for  good  cause  shown  may  on  appli- 
cation be  allowed  by  the  Secretary 
to  intervene  in  such  proceeding,  and 
appear  in  person  or  by  counsel.  At 
any  time  prior  to  the  close  of  the 
hearing  the  Secretary  may  amend 
the  complaint ;  but  in  case  of  any 
amendment  adding  new  charges  the 
hearing  shall,  on  the  request  of  the 
packer,  be  adjourned  for  a  period 
not  exceeding  fifteen  days. 

"(b)  If,  after  such  hearing,  the 
Secretary  finds  that  the  packer  has 
violated  or  is  violating  any  provi- 
sions of  this  title  covered  by  the 
charges,  he  shall  make  a  report  in 
writing  in  which  he  shall  state  his 
findings  as  to  the  facts,  and  shall 
issue  and  cause  to  be  served  on  the 
packer  an  order  requiring  such 
packer  to  cease  and  desist  from  con- 
tinuing such  violation.  The  testi- 
mony taken  at  the  hearing  shall  be 
reduced  to  writing  and  filed  in  the 
records  of  the  Department  of  Agri- 
culture. 

"(c)  Until  a  transcript  of  the 
record  in  such  hearing  has  been  filed 
in  a  circuit  court  of  appeals  of  the 
United  States,  as  provided  in  sec- 
tion 204,  the  Secretary  at  any  time, 
upon  such  notice  and  in  such  man- 
ner as  he  deems  proper,  but  only 
after  reasonable  opportunity  to  the 
packer  to  be  heard,  may  amend  or 
set  aside  the  report  or  order,  in 
whole  or  in  part. 

"(d)      Complaints,     orders,     and 


other  processes  of  the  Secretary  un- 
der this  section  may  be  served  in 
the  same  manner  as  provided  in 
section  5  of  the  Act  entitled,  '  An 
Act  to  create  a  Federal  Trade  Com- 
mission, to  define  its  powers  and 
duties,  and  for  other  purposes,'  ap- 
proved September  26,  1914." 
(Comp.  St.  §  8716%bb.)  §  204.  "  (a) 
An  order  made  under  section  203 
shall  be  final  and  conclusive  unless 
within  thirty  days  after  service  the 
packer  appeals  to  the  circuit  court 
of  appeals  for  the  circuit  in  which 
he  has  his  principal  place  of  busi- 
ness, by  filing  with  the  clerk  of  such 
court  a  written  petition  praying 
that  the  Secretary's  order  to  be  set 
aside  or  modified  in  the  manner 
stated  in  the  petition,  together  with 
a  bond  in  such  sum  as  the  court  may 
determine,  conditioned  that  such 
packer  will  pay  the  costs  of  the  pro- 
ceedings if  the  court  so  directs. 

"  (b)  The  clerk  of  the  court  shall 
immediately  cause  a  copy  of  the 
petition  to  be  delivered  to  the  Sec- 
retary, and  the  Secretary  shall  forth- 
with prepare,  certify,  and  file  in  the 
court  a  full  and  accurate  transcript 
of  the  record  in  such  proceedings, 
including  the  complaint,  the  evi- 
dence, and  the  report  and  order.  If 
before  such  transcript  is  filed  the 
Secretary  amends  or  sets  aside  his 
report  or  order,  in  whole  or  in  part, 
the  petitioner  may  amend  the  peti- 
tion within  such  time  as  the  court 
may  determine,  on  notice  to  the 
Secretary. 

"(c)  At  any  time  after  such 
transcript  is  filed  the  court,  on  appli- 
cation of  the  Secretary,  may  issue 
a  temporary  injunction  restraining, 
to   the  extent   it   deems  proper,   the 
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sustained,  the  Circuit  Court  of  Appeals  can  revieAV  the  decision 


packer  and  his  officers,  directors, 
agents,  and  employees,  from  violat- 
ing any  of  the  provisions  of  the 
order  pending  the  tinal  determina- 
tion of  the  appeal. 

"(d)  The  evidence  so  taken  or 
admitted,  duly  certified  and  filed  as 
aforesaid  as  a  part  of  the  record, 
shall  be  considered  by  the  court  as 
the  evidence  in  the  ease.  The  pro- 
ceedings in  such  cases  in  the  cir- 
cuit court  of  appeals  shall  be  made 
a  preferred  cause  and  shall  be  ex- 
pedited in  every  way. 

"  (e)  The  court  may  affirm,  modi- 
fy, or  set  aside  the  order  of  the 
Secretary. 

"(f)  If  the  court  determines  that 
tlie  just  and  proper  disposition  of 
the  case  requires  the  taking  of  addi- 
tional evidence,  the  court  shall  order 
the  hearing  to  be  reopened  for  the 
taking  of  such  evidence,  in  such 
manner  and  upon  such  terms  and 
conditions  as  the  court  may  deem 
proper.  The  Secretary  may  modify 
his  findings  as  to  the  facts,  or  make 
new  findings,  by  reason  of  the  addi- 
tional evidence  so  taken,  and  he  shall 
file  such  modified  or  new  findings 
and  his  recommendations,  if  any, 
for  the  modification  or  setting  aside 
of  his  order,  with  the  return  of  such 
additional  evidence. 

"(g)  If  the  circuit  court  of  ap- 
peals affii'ms  or  modifies  the  order  of 
the  Secretary,  its  decree  shall  op- 
erate as  an  injunction  to  restrain 
the  packer,  and  his  officers,  directors, 
agents,  and  employees  from  violat- 
ing the  provisions  of  such  order  or 
such  order  as  modified. 

"  (h)  The  circuit  court  of  appeals 
sliall  have  exclusive  jurisdiction  to 
review,   and   to   affirm,   set   aside,  or 


modify,  such  orders  of  the  Secre- 
tary, and  the  decree  of  such  court 
shall  be  final  except  that  it  shall  be 
subject  to  review  by  the  Supreme 
Court  of  the  United  States  upon  cer- 
tiorari, as  provided  in  section  240 
of  the  Judicial  Code,  if  such  writ  is 
duly  applied  for  within  sixty  days 
after  entry  of  the  decree.  The  issue 
of  such  writ  shall  not  operate  as  a 
stay  of  the  decree  of  the  circuit 
court  of  appeals,  in  so  far  as  such 
decree  operates  as  an  injunction, 
unless  so  ordered  by  the  Supreme 
Court. 

"  (i)  For  the  purposes  of  this 
title  the  term  "circuit  court  of  ap- 
peals," in  case  the  principal  place 
of  business  of  the  packer  is  in  the 
District  of  Columbia,  means  the 
Court  of  Appeals  of  the  District  of 
Columbia."  (Comp.  St.  §  871614c.) 
§205.  "Any  packer,  or  any  offi- 
cer, director,  agent,  or  employee  of 
a  packer,  who  fails  to  obey  any 
order  of  the  Secretary  issued  under 
the  provisions  of  section  203,  or  such 
order  as  modified — 

''  (1)  After  the  expiration  of  the 
time  allowed  for  filing  a  petition  in 
the  circuit  court  of  appeals  to  set 
aside  or  modify  such  order,  if  no 
such  petition  has  been  filed  within 
such  time;   or 

"  (2)  After  the  expiration  of  the 
time  allowed  for  applying  for  a 
writ  of  certiorari,  if  such  order,  or 
such  order  as  modified,  has  been 
sustained  by  the  circuit  court  of 
appeals  and  no  such  writ  has  been 
applied  for  within  such  time;- or 

•'(■])  After  such  order,  or  such 
order  as  modified,  has  been  sus- 
tained by  the  courts  as  provided  in 
Hoetion    204,   shall    on   conviction    be 
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if  there  are  other  assignments  of  error.^i  It  may  certify  this 
question  to  the  Supreme  Court  ^^  and  reverse  its  decision 
until  the  certificate  has  been  answered. ^^  It  has  been  held  that 
it  may  take  jurisdiction  when  one  of  the  defendants  raises  no 
question  except  that  of  jurisdiction,  if  there  are  other  errors 
assigned  by  his  fellow  defendants.^*  In  such  a  ease,  the  decision 
of  the  Circuit  Court  of  Appeals  is  final,  unless  reviewed  by 
certiorari;  ^^  but  it  has  been  held  that  the  Circuit  Court  of 
Appeals  cannot  take  jurisdiction  when  the  only  assignment  of 
error  is  a  question  of  jurisdiction,  whether  the  court  of  first  in- 
stance has  taken  jurisdiction^^  or  has  dismissed  the   case  for 


fined  not  less  than  $500  nor  more 
than  $10,000,  or  imprisoned  for  not 
less  than  six  months  nor  more  than 
five  years,  or  both.  Each  day  dur- 
ing which  such  failure  continues 
shall  be  deemed  a  separate  offense. ' ' 
(Comp.   St.   §  8716i^ec.) 

21  Boston  &  Maine  E.  E.  Co.  v. 
Gokey,  210  U.  S.  155,  52  L.  ed. 
1002;  U.  S.  V.  Sutton,  C.  C.  A.,  47 
Fed.  129;  Cabot  v.  McMaster,  C. 
C.  A.,  65  Fed.  533;  The  Alliance, 
C.  C.  A.,  70  Fed.  273;  Grand  Trunk 
Western  Ey.  Co.  v.  Eeddick,  C.  C. 
A.,  160  Fed.  898;  Meeker  v.  Lehigh 
\alley  E.  Co.,  C.  C.  A.,  183  Fed. 
548 ;  MoiTisdale  Coal  Co.  v.  Penn- 
sylvania E.  Co.,  C.  C.  A.,  183  Fed. 
929;  Olds  v.  Herman  H.  Hettler 
Lumber  Co.,  C.  C.  A.,  195  Fed.  9; 
Smith  V.  Farbenfabriken  of  Elber- 
feld  Co.,  C.  C.  A.,  203  Fed.  477; 
U.  S.  ex  rel.  Butterworth  &  Lowe  v. 
Sessions,  C.  C.  A.,  205  Fed.  502; 
Morgan  v.  Ward,  C.  C.  A.,  224  Fed. 
698;  Turk  v.  Illinois  Cent.  E.  Co., 
C.  C.  A..  218  Fed.  315;  Cobb  v. 
Sertic,  C.  C.  A.,  218  Fed.  320; 
Kawin  &  Co.  v.  American  Colortype 
Co.,  C.  C.  A.,  243  Fed.  317;  Patter 
son  V.  Delaware  &  Hudson  Co.,  C. 
C.  A.,  251  Fed.  253;  Hume  v.  City 
of  New  York,  C.  C.  A.,  255  Fed.  488  ; 


Stebbins  v.  Selig,  C.  C.  A.,  257  Fed. 
230;  Drake  v.  Tennessee,  A.  &  G. 
E.  Co.,  C.  C.  A.,  268  Fed.  248;  supra, 
§  688. 

22  U.  S.  V.  Jahn,  155  U.  S.  109, 
39  L.  ed.  87;  Sun  Printing  &  Pub. 
Ass'n  V.  Edwards,  194  U.  S.  377, 
48  L.  ed.  1027;  American  S.  E.  Co. 
V.  Johnston,  C.  C.  A.,  60  Fed.  503; 
Bust  V.  United  Water  Works  Co., 
C.  C.  A.,  70  Fed.  129 ;  Fisheries  Co. 
V.  Lennen,  C.  C.  A.,  130  Fed.  533; 
Boston  &  M.  E.  Co.  v.  Gokey,  C.  C. 
A.,  149  Fed.  42;  Grand  Trunk 
Western  Ey.  Co.  v.  Eeddick,  C.  C. 
A.,   160  Fed.   898. 

23  Morrisdale  Coal  Co.  v.  Pennsyl- 
vania E.  Co.,  C.  C.  A.,  183  Fed.  929. 

24  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  Ey.  Co.,  C.  C.  A., 
195  Fed.  12. 

25  Boston  &  Maine  E.  E.  v.  Gokey, 
210  U.  S.  155;  Weber  Bros.  v.  Grand 
Lodge  of  Kentucky,  F.  &  A.  M.,  C. 
C.  A.,  171  Fed.  839. 

26  Fisheries  Co.  v.  Lennen,  C.  C. 
A.,  2nd  Ct.,  130  Fed.  533;  Boston 
it  M.  E.  Co.  V.  Gokey,  C.  C.  A.,  1st 
Ct.,  149  Fed.  42;  Town  of  Water- 
ford  V.  Elson,  C.  C.  A.,  2nd  Ct.,  149 
Fed.  91;  Kentucky  State  Board  of 
Control  for  Charitable  Institutions 
V.  Lewis,  C.  C.  A.,  6th  Ct.,  176  Fed. 
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wunt  of  jurisdietion.2'''  Where  the  jurisdiction  of  the  District 
Court  attached  solely  by  reason  of  a  diversity  of  citizenship  and 
a  constitutional  or  a  treaty  question  subsequently  arises  in  the 
case  by  the  defendant's  pleading  or  otherwise,  the  Circuit  Court 
of  Appeals  has  jurisdiction  and  must,  it  has  been  held,  review  all 
the  questions  decided  therein,  and  its  decision  will  be  final 
upon  the  constitutional  question  as  well  as  upon  the  other  points 
in  the  case  unless  it  certifies  that  or  other  questions  to  the  Su- 
preme Court,  or  the  Supreme  Court  reviews  it  by  a  certiorari;  ^s 
but  the  decision  of  the  District  Court  in  such  case  can  be  re- 
viewed immediately  by  the  Supreme  Court,  which  may  pass 
upon  all  material  questions  therein.^^  Where  the  plaintiff  by  a 
proper  pleading  shows  that  the  jurisdiction  is  given  to  the  Dis- 
trict Court  both  by  reason  of  diverse  citizenship  and  also  be- 
cause there  is  a  controversy  arising  under  the  Constitution  of 
the  United  States,  the  decision  can  be  reviewed  immediately  by 
either  the  Supreme  Court  or  the  Circuit  Court  of  Appeals  ;30 
and  the  Supreme  Court  may  take  jurisdiction  of  appeals  and 


556;  Olds  v.  Herman  H.  Hettler 
Lumber  Co.,  C.  C.  A.,  6th  Ct,  195 
Fed.  9;  A.  J.  Phillips  Co.  v.  Grand 
Trunk  Western  Ey.  Co.,  C.  C.  A., 
6th  Ct.,  195  Fed.  12;  U.  S.  ex  rel. 
Butterworth  &  Lowe  v.  Sessions, 
C.  C.  A.,  6th  Ct.,  205  Fed.  502  (an 
application  for  a  mandamus).  See 
supra,  %  688.  Contra,  Eeliable  In- 
cubator &  Brooder  Co.  v.  Stalil,  C. 
C.  A.,  7th  Ct.,  105  Fed.  663. 

27  U.  S.  V.  Jahn,  155  U.  S.  109, 
114,  115,  39  L.  ed.  87,  90;  U.  S. 
V.  Larkin,  208  U.  S.  333,  52  L.  ed. 
517;  Davis  &  R.  Mfg.  Co.  v.  Barber, 
C.  C.  A.,  60  Fed.  465;  The  Annie 
Faxon,  C.  C.  A.,  87  Fed.  961 ;  Evans- 
Snider-Buel  Co.  v.  McCaskill,  C.  C. 
A.,  101  Fed.  658;  Dudley  v.  Board 
of  Com  'rs  of  Lake  County,  C.  C.  A., 
103  Fed.  209;  Halpin  v.  Amei-mna, 
C.   C.   A.,   138   Fed.   548. 

28  Am.  Sugar  Refining  Co.  v.  New 
Orleans,    181   IT.   S.   277,    45   L.   ed. 


859;  Ayers  v.  Polsdorfer,  187  U.  S. 
585,  47  L.  ed.  314;  Arbuckle  v. 
Blackburn,  191  U.  S.  405,  48  L.  ed. 
239;  Spencer  v.  Duplan  Silk  Co., 
191  U.  S.  526,  48  L.  ed.  287;  Key- 
ser  V.  Lowell,  C.  C.  A.,  117  Fed.  400. 

29  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  45  L.  ed. 
859;  Loeb  v.  Columbia  T 'p  Trus- 
tees, 179  U.  S.  472,  45  L.  ed.  280. 

30  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  281,  282,  45 
L.  ed.  859,  862;  Gary  Mfg.  Go.  v. 
Acme  Flexible  Clasp  Co.,  187  U.  S. 
427,  47  L.  ed.  244;  Macfadden  v. 
U.  S.,  213  U.  S.  288,  53  L.  ed.  801; 
Railroad  Commission  of  Ohio  v. 
Worthington,  225  IT.  S.  101,  56  L. 
ed.  1004,  affirming  C.  C.  A.,  187  Fed. 
965;  Reed  v.  U.  S.,  C.  C.  A.,  224 
Fed.  378 ;  Crescent  Mfg.  Co.  v.  Wil- 
son, C.  C.  A.,  242  Fed.  462.  But 
see  City  of  Seattle  v.  Thompson,  G. 
C.  A.,  114  Fed.  96. 
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cross-appeals  by  all  the  parties  and  of  the  whole  case.^^  If  prior 
appeal  or  writ  of  error  in  such  a  case  is  taken  to  the  Circuit 
Court  of  Appeals,  the  Supreme  Court  cannot  review  the  jadg- 
ment  or  decree  of  the  District  Court  immediately,^^  but  it  may 
review  the  decision  of  the  Circuit  Court  of  Appeals  in  a  proper 
case.^^  It  has  been  said  that,  in  such  a  ease,  the  Circuit  Court 
of  Appeals  cannot  pass  upon  the  constitutional  question,  but 
may  affirm  or  reverse  without  deciding  the  same,  unless  it  cer- 
tifies the  question  to  the  Supreme  Court. ^*  Where  the  sole 
ground  of  Federal  jurisdiction  is  that  there  is  a  controversy 
arising  under  the  Constitution  of  the  United  States,  the  Su- 
preme Court  has  exclusive  jurisdiction  to  review  the  same,  and 
it  cannot  be  reviewed  by  the  Circuit  Court  of  Appeals  ^^  al- 


31  Field  V.  Barber  Asphalt  Paving 
Co.,  194  U.  S.  618,  48  L.  ed.  1142. 

32Maefadden  v.  U.  S.,  213  U.  S. 
288,  53  L.  ed.  801. 

33  Railroad  Commission  of  Ohio  v. 
Wortliington,  225  IT.  S.  101,  56  L. 
ed.  1004,  affirming  C.  C.  A.,  187  Fed. 
965. 

34  U.  S.  V.  Lee  Yen  Tai,  C.  C.  A., 
]  13  Fed.  465.  The  Circuit  Court  of 
Appeals  should  not  consider  the  con- 
stitutionality of  a  State  statute 
which  was  not  attacked  in  the  court 
below.  Western  Union  Tel.  Co.  v. 
Winland,  C.  C.  A.,  182  Fed.  493. 
Where  the  writ  of  error  was  granted 
solely  on  tlie  ground  that  the  Cir- 
cuit Court  of  Appeals  had  failed  to 
consider  the  case,  the  judgment  was 
reversed  and  the  case  remanded  to 
that  court,  with  instructions  to  hear 
and  decide  the  same.  Lutcher  & 
Moore  Lumber  Co.  v.  Knight,  217 
U.  S.  257,  54  L.  ed.  757.  Upon  the 
dismissal  by  the  Supreme  Court  of  a 
writ  of  error,  the  Circuit  Court  of 
Appeals  has  jurisdiction  to  modify 
its  judgment  so  as  to  conform  to  a 
decision    of    tlio    Su])reme    Court    in 


another  ease.  Boise  City,  Idaho  v. 
Boise  Artesian  Hot  &  Cold  Water 
Co.,  C.  C.  A.,  208  Fed.  546.  Coun- 
eilmen  of  City  of  Frankfort  v. 
Deposit  Bank  of  Frankfort,  C.  C. 
A.,  124  Fed.  18.  In  the  Second  Cir- 
cuit it  has  been  held:  that  the 
Circuit  Court  of  Appeals  has  no 
power  to  pass  upon  a  question  in- 
volving the  construction  of  the  Con- 
stitution or  a  treaty,  although  there 
are  other  grounds  of  Federal  juris- 
diction. U.  S.  V.  Lee  Yen  Tai,  C. 
C.  A.,  113  Fed.  465;  ^e  Abbey 
Press,  C.  C.  A.,  134  Fed.  51  (a  peti- 
tion for  the  revision  of  an  order  in 
bankruptcy,  in  which  the  author  was 
counsel) ;  supra,  §§  688,  688a. 

35  Am.  Sugar  Refining  Co.  v.  New 
Orleans,  181  U.  S.  277,  281,  45  L. 
ed.  859,  861;  City  of  New  York  v. 
Consol.  Gas  Co.,  253  U.  S.  219  in 
which  tl;e  author  was  counsel;  City 
of  Paducah  v.  East  Tennessee  Tel. 
Co.,  C.  C.  A.,  182  Fed.  625.  The 
same  rule  prevails  on  appeals  from 
the  District  Court  of  Hawaii.  Wright 
V.  McParlane  &  Co.,  C.  C.  A.,  122 
Fed.  770. 
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though  other  questions  are  involved.^^  In  such  a  case,  the  Su- 
preme Court  will  ordinarily  reverse  the  decree  without  passing 
upon  the  merits.^'  The  taking  of  a  prior  appeal  to  the  Circuit 
C'ourt  of  Appeals,  which  has  jurisdiction  thereof,^^  or,  it  seems, 
the  prior  argument  in  such  a  case  in  the  Circuit  Court  of  Ap- 
peals of  an  appeal  taken  subsequently  to  an  appeal  from  tlie  Dis- 
trict Court  to  the  Supreme  Court,  when  the  appellants  are  the 
same,  waives  the  other.^^  The  Circuit  Court  of  Appeals  cannot 
compel  a  party  who  has  sued  out  writs  of  error  from  both  the 
Supreme  Court  and  the  Circuit  Court  of  Appeals  to  review  a 
judgment  of  a  District  Court  to  elect  between  them  and  to  dis- 
miss the  latter  writ  if  the  former  is  not  abandoned.*"  Tlie  same 
rule  applies  to  an  appeal  taken  to  the  Circuit  Court  of  Appeals 
after  an  appeal  to  the  Supreme  Court  when  both  courts  have 
jurisdiction  of  the  same.^^  Judgments  of  the  District  Courts 
can  be  reviewed  l)y  the  Circuit  Courts  of  Appeals  irrespective 
of  the  value  of  the  matter  in  dispute.*^  Upon  appeals  in  ad- 
miralty the  Circuit  Courts  of  Appeals  may  review  questions  of 
l)oth  fact  and  law.*^ 


'  36  Carolina  Glass  Co.  v.  South 
Carolina,  240  U.  S.  305;  Owensboro 
V.  Owensboro  Water  Works,  C.  C.  A., 
115  Fed.  318.  But  see  Pike's  Peak 
Power  Co.  v.  Colorado  Springs,  C. 
C.  A.,  105  Fed.  1. 

37  Union  &  Planters'  Bank  v. 
Memphis,  189  U.  S.  71,  74,  47  L. 
ed.  712,  714. 

38  Carter  v.  Roberts,  177  U.  S. 
496,  44  L.  ed.  861;  Gary  Mfg.  Co. 
V.  Acme  Flexible  Clasp  Co.,  187  U. 
S.  427,  47  L.  ed.  244  otherwise  not; 
Pullman's  Palace  Car  Co.  v.  Central 
Transportation  Co.,  s.c.  C.  C.  A.,  76 
Fed.  401;  Darnell  v.  Illinois  Cent. 
E.  Co.  et  al.,  206  Fed.  445. 

39  Robinson  v.  Caldwell,  165  U. 
S.  359,  41  L.  ed.  745.  Cf.  Kansas 
City  N.  W.  E.  R.  Co.  v.  Zimmerman, 
210  U.  S.  336,  52  L.  ed.  1084. 

40  Lamar  v.  IT.  S.  241,  U.  S.   103. 


The  proper  practice  is  to  apply  to 
the  Circuit  Court  of  Appeals  for  a 
continuance  of  the  cause  until  the 
decision  by  the  Supreme  Court,  s.c. 
Pullman's  Palace  Car  Co.  v.  Central 
Tvansp.  Co.,  76  Fed.  401. 

41  Van  Gesner  v.  U.  S.,  C.  C.  A,, 
153  Fed.  46. 

42  No.  Pac.  R.  Co.  V.  Amato,  144 
U.  S.  465,  36  L.  ed.  506;  s.  c.  in  C. 
C.  A.,  49  Fed.  881.  The  Paquete 
Habana,  175  U.  S.  677,  686,  44  L. 
ed.  320,  823.  Held  oontra  as  to 
District  Courts  in  No.  Am.  Trading 
&  Transp.  Co.  v.  Smith,  C.  C.  A.,  93 
Fed.  7. 

43  The  Havilah,  C.  C.  A.,  48  Fed. 
684.  The  Philadelphia,  C.  C.  A., 
60  Fed.  423.  The  findings  of  a  com- 
missioner as  to  value,  when  the  evi- 
dence is  conflicting  nnd  the  wit- 
nesses have  appeared  before  him, 
will  rarely  be  disturbed.    The  George 
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''The  Chief  Justice  and  the  associate  justices  of  the  Supreme 
Court  assigned  to  each  circuit,  and  the  several  district  judges 
within  each  circuit,  shall  be  competent  to  sit  as  judges  of  the 
circuit  court  of  appeals  within  their  respective  circuits.  In 
case  the  Chief  Justice  or  an  associate  justice  of  the  Supreme 
Court  shall  attend  at  anj'  session  of  the  circuit  court  of  appeals, 
he  shall  preside.  In  the  absence  of  such  Chief  Justice,  or  asso- 
ciate justice,  the  circuit  judges  in  attendance  upon  the  court 
shall  preside  in  the  order  of  the  seniority  of  their  respective 
commissions.  In  case  the  full  court  at  any  time  shall  not  be 
made  up  by  the  attendance  of  the  Chief  Justice  or  the  associate 
justice,  and  the  circuit  judges,  one  or  more  district  judges  with- 
in the  circuit  shall  sit  in  the  court  according  to  such  order  or 
provision  among  the  district  judges  as  either  by  general  or  par- 
ticular assignment  shall  be  designated  by  the  court :  Provided, 
That  no  judge  before  whom  a  cause  or  question  may  have  been 
tried  or  heard  in  a  district  court,  or  existing  circuit  court,  shall 
sit  on  the  trial  or  hearing  of  such  cause  or  question  in  the  cir- 
cuit court  of  appeals. "  **  It  has  been  held  that  a  Circuit  Court 
of  Appeals  is  legally  constituted  where  is  it  composed  of  three 
District  Judges  of  the  Circuit  regularly  designated  then  to  at- 
tend, in  the  al)sence  of  any  Circuit  Judge  or  Justice  of  the  Su- 
preme Court.*^    ' '  Xo  appeal  or  writ  of  error  by  which  any  order, 


L.  Garliek,  C.  C.  A.,  107  Fed.  542. 
Cf.  §§  592,  supra.  Where  one  party 
took  a  writ  of  error  from  the 
Supreme  Court  upon  the  question  of 
jurisdiction  and  the  other  from  the 
Circuit  Court  of  Appeals  upon  the 
other  questions,  the  Circuit  Court  of 
Appeals  postponed  the  argument  of 
the  latter  until  after  the  former  was 
decided.  No.  Pac.  E.  Co.  v.  Glas- 
pell,  C.  C.  A.,  49  Fed.  482.  See 
Pullman's  P.  C.  Co.  v.  Central 
Transp.  Co.,  171  U.  S.  138,  43  L.  ed. 
108;  U.  S.  V.  Jahn,  155  U.  S.  109, 
114,  39  L.  ed.  87,  90. 

44Jud.  Code,  §120,  36  St.  at  L. 
1087.  The  disqualification  arises 
when  the  .iudge  has  tried  or  heard 
any   question   upon   which   it   is   the 


duty  of  the  Circuit  Court  of  Ap- 
peals to  pass,  including  the  validity 
of  a  removal  from  a  State  court. 
Eexford  v.  Brunswiek-Balke-Collen- 
der  Co.,  228  U.  S.  339,  57  L.  ed.  — . 
Should  counsel  for  the  plaintiff  in 
error  or  appellant  concede  that  there 
was  no  error  in  the  decision  which 
a  judge  has  made,  the  judge  is  not 
disqualified;  but  it  is  improper  for 
the  court  to  ask  counsel  whether  an 
objection  to  the  qualification  of  a 
judge  or  to  the  jurisdiction  of  the 
court  is  withdrawn,  since  such  objec- 
tion should  be  purelj'  voluntary. 
Ibid. 

45  Peters  v.  Hauger,  C.  C.  A.,  136 
Fed.  181.  Where  the  writ  was 
granted   solelv   on   the   ground   that 
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judgment,  or  decree  may  be  reviewed  in  the  Circuit  Court  of 
Appeals  under  the  provisions  of  this  act  shall  be  taken  or  sued 
out  except  within  six  months  after  the  entry  of  the  order,  judg- 
ment, or  decree  sought  to  be  reviewed:    Piovided,  liowcvcv,  that 
in  all  cases  in  which  a  lesser  time  is  now  by  law  limited  for  ap- 
peals or  writs  of  error,  such  limits  of  time  shall  apply  to  appeals 
or  writs  of  error,  in  such  cases,  taken  to  or  sued  out  from  the 
Circuit  Courts  of  Appeals.     And  all  provisions  of  law  now  in 
force,  regulating  the  methods  and  system  of  review,  through  ap- 
peals or  writs  of  error,  shall  regulate  the  methods  and  system 
of  appeals  and  writs  of  error,  provided  for  in  this  act  in  respect 
of  the  Circuit  Courts  of  Appeals,  including  all  provisions  for 
bonds  or  other  securities  to  be  required  and  taken  on  such  appeals 
and  writs  of  error.     And  any  judge  of  the  Circuit  Court  of 
Appeals,  in  respect  of  cases  brought  or  to  be  brought  to  that 
court,  shall  have  the  same  powers  and  duties  as  to  the  allowances 
of  appeals  and  writs  of  error,  and  the  conditions  of  such  allow- 
ances, as  by  law  belong  to  the  justices  or  judges  in  respect 
of  other  courts  of  the  United  States,  respectively."*^    '' When- 
ever, on  appeal  or  writ  of  error  or  otherwise,  a  case  coming  from 
a  District  [or  Circuit]  Court  shall  be  reviewed  and  determined 
in  the  Circuit  Court  of  Appeals,  in  a  case  in  which  the  decision 
in  the  Circuit  Court  of  Appeals  is  tinal,  such  cause  should  be  re- 
manded to  the  said  District  [or  Circuit]  Court  for  further  pro- 
ceedings to  be  there  taken  in  pursuance  of  such   determina- 
tion." ^"^    The  Circuit  Courts  of  Appeals,  have  power  to  issue  all 
writs  not  specifically  provided  for  by  statute,  which  may  be 
necessary  for  the  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  usages  and  principles  of  law.*' 

the  Circuit  Court  of  Appeals  had  regard  to  the  decision  of  the  District 
failed  to  consider  the  case,  the  judg-  Court  denying  such  an  application, 
ment  was  reversed  and  the  case  re-  Sunipter  Lumber  Co.  v.  Sound  Tini- 
manded  to  that  court,  with  instruc-  ber  Co.,  C.  C.  A.,  251  Fed.  408. 
tions  to  hear  and  decide  the  same.  47  26  St.  at  L.  829,  §  10. 
Luteher  &  Moore  Lumber  Co.  v.  48  Jud.  Code,  §  262,  36  St.  at  L. 
Knight,  217  U.  S.  257,  54  L.  ed.  1087,  re-enacting  in  substance,  26 
757.  St.  at  L.  827,  §12;  supra,  §§455- 
46  26  St.  at  L.  829,  §  11.  Such  a  467.  The  Circuit  Courts  of  Appeals 
court  may  grant  an  original  appli  have  no  power  to  issue  writs  of  man- 
cation  for  the  substitution  of  par-  damus  to  compel  the  District  and 
ties  in  a  case  there  pending,  without  Circuit   Courts   to   dismiss   suits   for 
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§  694.  Appeals  to  the  District  Courts.  By  the  Judicial 
Code  "The  district  courts  shall  have  appellate  jurisdiction  of 
the  judgments  and  orders  of  United  States  commissioners  in 
cases  arising  under  the  Chinese  .exclusion  laws."^  The  District 


want  of  jurisdiction;  U.  S.  v.  Swan, 
C.  C.  A.,  65  Fed.  647 ;  U.  S.  v.  Sev- 
ercns,  C.  C.  A.,  71  Fed.  768;  supra, 
§  686 ;  nor  to  issue  writs  of  certiorari 
as  original  process  to  review  final 
judgments  of  the  District  or  Cir- 
cuit Court;  Travis  County  v.  King 
I.  Br.  &  Mfg.  Co.,  C.  C.  A.,  92  Fed. 
690 ;  supra,  §  460 ;  nor  to  issue  the 
writ  of  habeas  corpus  for  service 
outside  of  the  circuit,  even,  it  has 
been  held,  to  review  a  decision  of 
a  court  of  a  Territory  within  its 
circuit,  Be  Boles,  C.  C.  A.,  48  Fed. 
75;  supra,  §§461,  466. 

§  694.  1  Act  of  March  3,  1911, 
ch.  231,  §25,  36  St.  at  L.  1094, 
Comp.  St.  §  1007 ;  see  supra,  §  463 : 
"Any  Chinese  person,  or  person  of 
Chinese  descent,  found  unlawfully  in 
the  United  States  or  its  Territories, 
may  be  an'ested  upon  a  warrant 
issued  upon  a  complaint,  under  oath, 
filed  by  any  party  on  behalf  of  the 
United  States,  by  any  justice,  judge, 
or  commissioner  of  any  United 
States  court,  returnable  before  any 
justice,  judge,  or  commissioner  of  a 
United  States  court,  or  before  any  . 
United  States  court,  and  when  con- 
victed, upon  a  hearing,  and  found 
and  adjudged  to  be  one  not  lawfully 
entitled  to  be  or  remain  in  the 
United  States,  such  person  shall  be 
removed  from  the  United  States  to 
the  country  whence  he  came.  But 
any  such  Chinese  person  convicted 
before  a  commissioner  of  a  United 
States  court  may,  within  ten  days 
from  such  conviction,  appeal  to  the 
jiidge  of  the  district  court  for  the 


district.  A  certified  copy  of  the 
judgment  shall  be  the  process  upon 
which  said  removal  shall  be  made, 
and  it  may  be  executed  by  the  mar- 
shal of  the  district  or  any  officer 
having  authority  of  a  marshal  under 
the  provisions  of  this  section.  And 
in  all  such  cases  the  person  who 
brought  or  aided  in  bringing  such 
person  into  the  United  States  shall 
be  liable  to  the  Government  of  the 
United  States  for  all  necessary  ex- 
penses incurred  in  such  investigation 
and  removal;  and  all  peace  officers 
of  the  several  States  and  Territories 
of  the  United  States  are  hereby  in- 
vested with  the  same  authority  in 
reference  to  carrying  out  the  provi- 
sions of  this  act,  as  a  marshal  or 
deputy  marshal  of  the  United  States, 
and  shall  be  entitled  to  like  compen- 
sation, to  be  audited  and  paid  by 
tlie  same  officers. ' '  Act  of  Sept.  13, 
1888,  ch.  1015,  §  13,  25  St.  at  L. 
479,  Comp.  St.  §  4313 ;  U.  S.  v.  Gin 
Dock  Sue,  230  Fed.  657.  This  stat- 
ute is  still  in  force  notwithstanding 
the  subsequent  provisions  of  the 
general  Immigration  Laws  which 
provide  for  the  deportation  within 
five  years  after  their  entry  into  the 
United  States  of  aliens  unlawfully 
admitted.  Such  subsequent  provi- 
sions apply  to  Chinese  who  have  un- 
lawfully entered  this  country  with- 
in the  specified  time,  and  in  pro- 
ceedings thereunder  instituted,  there 
is  no  appeal  to  the  District  Court, 
except  by  means  of  the  writ  of 
habeas  corpus  as  herein  before  de- 
scribed.    Supra,  §  463.    U.  S.  ex  rel. 
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Toy  Gwok  Chee  v.  Prentis,  C.  C.  A., 
202  Fed.  60;  Ex  parte  Woo  Shing, 
226  Fed.  141;  U.  S.  ex  rel.  Lem 
Him  V.  Prentis,  230  Fed.  935.  But 
see  Ex  parte  Woo  Jan,  228  Fed. 
927.  A  Chinaman  who  has  been  in 
the  United  States  more  than  five 
years  can  not  be  deported  except  in 
pursuance  of  the  Act  of  September 
13,  1888,  ch.  1015,  §  13,  25  St.  at 
L.  479,  Comp.  St.  §  4313 ;  Ex  parte 
Tom  Yuen,  230  Fed.  656.  It  has 
been  held  that  the  appeal  to  the 
District  Judge  does  not  stay  the 
proceedings  and  that  an  order  stay- 
ing the  execution  of  the  judgment 
of  the  commissioner  is  necessary  for 
a  supersedeas.  Be  Ah  Toy  (N.  D. 
Cal.),  45  Fed.  795.  Contra,  U.  S. 
V.  Lee  (W.  D.  Tenn.),  184  Fed.  651. 
Pending  an  appeal  to  the  District 
Judge  or  Court  from  an  order  of  de- 
portation, an  alleged  Chinese  may 
be  admitted  to  bail.  U.  S.  v.  Yee 
Yet,  190  Fed.  577.  The  order  must 
be  in  the  district  where  the  Chinese 
is  residing,  not  to  another  to  which 
he  is  taken  after  his  arrest.  U.  S. 
V.  Chin  Tong,  192  Fed.  485.  The 
appeal  to  the  district  judge  is  tried 
de  novo  and  not  on  the  record  made 
before  the  commissioner.  U.  S.  v. 
Wong  Ock  Hong,  179  Fed.  1004;  U. 
S.  V.  Lee,  184  Fed.-  651;  U.  S.  v. 
Chin  Sing  Quong,  C.  C.  A.,  224  Fed. 
752.  The  failure  of  the  commis- 
sioner to  certify  his  judgment  to 
the  District  Court  is  not  a  jurisdic- 
tional defect.  The  court  is  author- 
ized to  require  him  to  do  so.  Ibid. 
In  the  absence  of  rules  upon  the 
subject,  the  notice  of  appeal  should 
be  in  writing;  it  should  be  filed  with 
the  clerk  of  the  court,  a  duplicate 
served  on  the  commissioner  and  an- 
other copy  upon  the  United  States 
attorney    for    the    district.      Be    Ah 


Toy,  45  Fed.  795.  The  entitling  of 
the  notice  of  appeal  in  the  District 
Court  and  not  before  the  commis- 
sioner, when  the  same  was  left  with 
the  commissioner,  is  not  a  jurisdic- 
tional defect.  Ibid.  No  order  al- 
lowing the  appeal  is  required.  Be 
Ah  Toy,  45  Fed.  795.  The  deporta- 
tion proceedings  are  civil,  not  crim- 
inal. Be  Chin  Wah,  182  Fed.  256; 
Woo  Jew  Dip  V.  U.  S.,  192  Fed. 
471.  But  the  Cliinaman  is  entitled 
to  due  process  of  law.  McDonald 
V.  Siu  Tak  Sam,  C.  C.  A.,  225  Fed. 
710.  A  denial  of  the  right  to  coun- 
sel may  be  strong  evidence  that  he 
was  denied  a  fair  hearing.  Jeung 
Bow  V.  U.  S.,  C.  C.  A.,  228  Fed. 
868.  See  supra,  §  463.  The  illegal- 
ity may  be  established  by  a  pre- 
ponderance of  evidence  and  need  not 
be  proved  beyond  a  reasonable 
doubt.  Woo  Jew  Dip  v.  U.  S.,  192 
Fed.  471.  By  the  Act  of  May  5, 
1892,  §3,  "any  Chinese  person  or 
persons  of  Chinese  descent  arrested 
under  the  provisions  of  this  Act,  or 
the  acts  hereby  extended,  shall  be 
adjudged  to  be  unlawfully  within 
the  United  States,  unless  the  person 
shall  establish  by  affirmative  proof, 
to  the  satisfaction  of  such  justice, 
judge  or  commissioner,  his  lawful 
right  to  remain  in  the  United 
States. ' '  27  St.  at  L.  25.  Ex  parte 
Lung  Wing  Wun,  161  Fed.  211;  U. 
S.  V.  Fong  Sen.,  205  Fed.  398. 
It  has  been  held  that  the  Govern- 
ment has  the  burden  of  proof  that 
the  person  sought  to  be  deported  is 
Chinese  or  of  Chinese  descent  and 
not  of  the  exempt  class,  and  that 
an  affidavit  by  a  Government  in- 
spector making  such  a  charge  is  not 
evidence  upon  the  hearing.  U.  S. 
V.  Lee,  184  Fed.  651;  Ex  parte 
Loung    .Tune    alias   Loong  ..Tun,    160 
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Fed.  251.  After  such  proof  has 
been  made,  a  Chinese  gains  no  rights 
by  standing  mute.  U.  S.  v.  Chin 
Ken,  183  Fed.  332;  aff'd  Chin  Ken 
V.  U.  S.,  C.  C.  A.,  191  Fed.  817. 
Such  affirmative  proof  by  the  testi- 
mony of  Chinese  alone,  although 
tlieir  evidence  is  received  with  cau- 
tion, U.  S.  v.  Chin  Sing  Quong,  C. 
C.  A.,  224  Fed.  752.  The  testimony 
of  the  alien  as  to  the  place  of  his 
birth  is  incompetent,  Lee  Sim  v. 
IT.  S.,  C.  C.  A.,  218  Fed.  432;  but, 
since  pedigree  or  descent  can  be 
proved  by  hearsay  his  testimony  that 
his  father  told  him  he  was  born  in 
the  United  States  was  received.  U. 
S.  v.  Lem  You,  224  Fed.  519.  Testi- 
mony that  he  is  a  merchant  without 
any  statement  of  the  facts,  was  dis- 
regarded as  a  conclusion.  U.  S.  v. 
Chin  Sing  Quong,  224  Fed.  752.  It 
has  been  said  that  he  must  establish 
his  citizenship  beyond  a  reasonable 
doubt.  Moy  Guey  Lum  v.  U.  S.,  C.  C. 
A.,  211  Fed.  91.  It  has  been  held  that 
a  Chinese  within  the  United  States 
cannot  be  arrested  without  a  war- 
rant based  upon  prima  facie  proof 
that  he  is  unlawfully  within  the 
United  States.  U.  S.  v.  Horn  Lim, 
214  Fed.  456.  The  statutory  cer- 
tificate given  to  a  Cliinese  before  his 
temporary  return  to  China  for  a 
visit  in  the  absence  of  fraud  is  con- 
clusive evidence  of  the  facts  there- 
in set  forth  in  pursuance  of  the 
statute.  U.  S.  v.  Moy  Nom,  249 
U.  S.  772.  When  it  is  not  produced 
the  burden  of  proving  its  previous 
existence  and  loss  is  upon  the  Cliina- 
man.  Lau  Lau  v.  U.  S.,  C.  C.  A., 
223  Fed.  768.  But  see  U.  S.  v.  Hom 
Lim,  214  Fed.  456.  A  written 
translation  by  an  interpreter  of  a 
statement  made  by  a  Chinese  upon 
an  examination  in  his  presence  sub- 


sequent to  the  arrest,  was  held  to  be 
admissible  in  evidence,  although  the 
interpreter  did  not  testify  that  he 
could  not  recollect  what  was  said 
without  referring  to  the  writing. 
Guan  Lee  v.  U.  S.,  C.  C.  A.,  198 
Fed.  596.  Statements  in  the  opin- 
ion of  the  commissioner  cannot  be 
considered  as  evidence.  Lew  Ling 
Chong  v.  U.  S.,  C.  C.  A.,  222  Fed. 
195.  It  has  been  held:  that  a  pre- 
vious decision  of  the  Department 
that  a  Chinese  should  be  deported, 
nmst  be  followed  in  a  subsequent 
proceeding.  Ex  parte  Lung  Foot, 
174  Fed.  70;  but  that  decisions  of 
tlie  Department  refusing  to  direct  a 
deportation  were  not  conclusive  in 
subsequent  proceedings.  Ex  parte 
Stancampiano,  161  Fed.  164;  U.  S. 
V.  Lim.  Jew,  192  Fed.  644.  A  pre- 
vious decision  of  a  commissioner  and 
that  of  an  immigration  inspector, 
which  has  been  affirmed  on  appeal, 
must  be  followed  in  a  subsequent 
proceeding,  Kx  parte  Lung  Foot, 
174  Fed.  70;  see  Tama  Miyake  v. 
U.  S.,  C.  C.  A.,  257  Fed.  732;  al- 
though by  the  State  law  executions 
in  civil  cases  expire  at  the  end  of 
a  year  unless  renewed.  Ex  parte 
Wong  Wing,  220  Fed.  352.  But  a 
person  who  relies  upon  such  a  judg- 
ment must  prove  that  he  was  the 
person  therein  named  and  described. 
Ex  parte  Long  Lock,  173  Fed.  208. 
A  decision  as  to  the  right  of  the 
Chinese  to  enter  the  United  States 
or  remain  therein,  made  under  a 
former  statute,  is  not  conclusive  as 
regards  the  new  grounds  for  exclu- 
sion created  by  subsequent  litiga- 
tion. Ex  parte  Loung  June  alias 
Leong  ,Jun,  160  Fed.  251;  U.  S.  v. 
Lim  Jew,  192  Fed.  644,  aff'd.  Lim 
Jew  V.  U.  S.,  C.  C.  A.,  196  Fed.  736. 
A    judgment    by    a    District    Court 
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Courts  of  the  Eastern  District  of  Arkaiisas,^  the  Northern  Dis- 
trict of  California,^  the  Southern  District  of  California,*  the 
District  of  Montana,^  and  the  District  of  Wyoming-  ^  luive 
jurisdictions  of  appeals  from  judgments  of  conviction  l)y  the 
Commissioners  of  the  National  Parks  within  their  respective  dis- 
tricts7  Each  such  court  has  power  to  prescribe  the  rules,  pro- 
cedure and  practice  for  such  appeals.^  In  cases  arising  in  the 
Yellowstone  National  Park  the  practice  on  such  appeals,  unless 
changed  by  such  rules  is  governed  by  the  laws  of  Wyoming  as  to 
appeals  from  justices  of  the  peace  to  the  State  district  courts  in 
cases  of  misdemeanor.® 

The  District  Courts  of  the  United  States  have  also  jurisdic- 


acquittiug  the  Chinese  in  a  criminal 
prosecution,  when  the  questions  in- 
volved in  the  application  for  his 
deportation  were  material  to  the 
decision,  is  a  bar  to  his  deportation. 
Chin  Kee  v.  U.  S.,  196  Fed.  74.  But 
a  certificate  by  a  United  States  com- 
missioner that  the  Chinese  was  tried 
before  him  for  being  unlawfully  in 
the  United  States  and  discharged,  is 
not  a  judgment,  nor  a  copy  of  a 
judgment,  nor  admissible  in  evi- 
dence. Ex  parte  Lung  Foot,  174 
Fed.  70.  Sec  supra,  §  46l>.  Such  an 
appeal  to  the  District  Court  may  be 
dismissed  for  want  of  prosecution 
and  cannot  then  be  restored  to  the 
docket  at  a  subsequent  term,  even 
with  the  consent  of  the  District 
Attorney.  U.  S.  v.  Chin  Dong  Ying, 
229  Fed.  819.  An  appeal  lies  to  the 
Circuit  Court  of  Appeals  from  a 
judgment  of  the  District  Court 
affirming  an  order  of  deportation. 
Woo  Jew  Dip  V.  U.  S.,  C.  C.  A., 
192  Fed.  471.  Upon  an  appeal  to 
the  Circuit  Court  of  Appeals  the 
findings  of  the  District  Court  are 
rarely  disturbed.  Lew  Loy  v.  U.  S., 
C.  G.  A.,  242  Fed.  405;  Woo  Vey  v. 
U.  S.,  C.  C.  A.,  242  Fed.  838,  cer- 
tiorari   denied,    245    U.    S.    660,    38 


Sup.  Ct.  60,  62  L.  ed.  535.  Moy 
Guey  Lum  v.  U.  S.,  C.  C.  A.,  211 
Fed.  91. 

2  Act  of  April  20,  1904,  eh.  1400, 
§6,  33  St.  at  L.  188,  as  amended 
March  2,  1907,  34  St.  at  L.  1218,  as 
amended,  March  3,  1911,  36  St.  at 
L.  1086,  Comp.  St.,  §5266;  Eider 
V.  U.   S.,  C.  C.  A.,  149  Fed.  164. 

3  Act   of   June   2,    1920,   ch. , 

§  7,  41  St.  at  L.  733,  Comp.  St., 
§  5216a. 

4  Ibid.,    §  8,    Comp.    St.,    §  5208b. 

5  Act  of  August  22,  1914,  ch.  264, 
§  6,  38  St.  at  L.  700,  Comp.  St., 
§  5248f. 

6  Act  of  May  7,  1904,  eh.  72,  S  5, 
28  St.  at  L.  74,  Comp.  St.,  §  5194. 

V  Supra,  §§  66,  483h.  Although 
this  court  had  original  jurisdiction 
of  offenses  as  against  the  United 
States,  it  could  not  render  a  valid 
judgment  of  conviction  upon  such 
an  appeal,  where  the  commissioner 
was  without  jurisdiction.  Eider  v. 
U.  S.,  C.  C.  A.,  149  Fed.  164. 

8  Act  of  June  2,  1920,  41  St.  at 
L.  733,  §§7,  8,  Comp.  St.,  §§  5216c, 
5208d. 

9  28  St.  at  L.  74,  Comp.  St.. 
§  5194.  See  .lud.  Code,  §  26,  36  St. 
at   L.   1087. 
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tion  to  set  aside  for  errors  of  law  apparent  upon  the  record 
the  awards  of  arbitrators  of  controversies  between  common  car- 
riers and  their  employees  submitted  under  the  Act  of  July  15, 
1913  as  is  herein  before  explained,^^  provided  that  exceptions 
thereto  are  filed  in  the  Clerk's  office  within  ten  daj^s  after  the 
filing  of  sucli  awards. 11 

§  695.  Judgments,  orders,  and  decrees  which  may  be  re- 
viewed by  writs  of  error  or  appeals.  An  interlocutor}^  order 
or  decree  granting  or  continuing,  refusing  or  dissolving,  or  re- 
fusing to  dissolve,  an  injunction  in  equity  or  appointing  a  re- 
ceiver in  a  District  Court,  in  a  case  in  which  an  appeal  from  a 
final  judgment  may  be  taken,  to  the  Circuit  Court  of  Appeals, 
may  be  reviewed  by  such  Circuit  Court  of  Ajipeals  on  appeal, 
provided  the  appeal  be  taken  within  thirty  days  from  the  entry 
of  such  order  or  decree. ^  Otherwise,  neither  the  Circuit  Court 
of  Appeals,  nor  the  Supreme  Court,  has  jurisdiction  to  review 
by  writ  of  error  or  appeal  any  order,  judgment,  or  decree  which 
is  not  final .2  A  judgment  or  decree,  to  be  final  for  tlie  purpose 
of  an  appeal  or  writ  of  error,  must  terminate  the  litigation,  so 
that  on  affirmance  by  the  court  of  review,  the  court  below  will 
have  nothing  to  do  but  to  execute  the  order,  judgment,  or  decree 
which  it  has  alreadv  ordered.^    A  writ  of  error  will  issue  to  a 


10  38  St.  at  L.  104,  §§  5,  8,  Comp. 
St.,  §  8677,  supra,  §§  77g-,  69.3. 

11 U.  S.  V.  Yuen  Yee  Sum,  153 
Fed.  494. 

§695.  126  St.  at  L.  828,  §7;  31 
St.  at  L.  660,  fiupra,  §§300,  325, 
693. 

2McLish  V.  Eoff,  141  U.  S.  661, 
35  L.  eel.  893;  Chicago,  St.  P.,  M. 
&  O.  Ey.  Co.  V.  Eoberts,  141  U.  S. 
690,  35  L.  ed.  905.  The  words: 
"final  decisions  iu  the  district 
courts"  mean  the  same  thing  as 
"final  judgments  and  decrees"  as 
used  in  former  acts  regulating  ap- 
pellate jurisdiction.  Ex  parte  Tif- 
fany, 252  U.  S.  32,  36. 

SBostwick  V.  Brinkerhoff,  106 
U.  S.  3,  27  L.  ed.  73;  Grant  v. 
Phoenix  Ins.  Co.,  106  V.  S.  429,  27 


L.  ed.  237;  St.  L.,  I.  M.  &  S.  E.  Co. 
V.  So.  Ex.  Co.,  108  U.  S.  24,  27  L. 
ed.  638 ;  Ex  parte  Norton,  108  U.  S. 
237,  27  L.  ed.  709;  Wiuthrop  I. 
Co.  V.  Meeker,  109  U.  S.  180,  27 
L.  ed.  898;  Mower  v.  Fletcher,  114 
U.  S.  127,  29  L.  ed.  117. 

The  following  judgments  and  or- 
ders at  law  have  been  held  not 
final,  and  consequently  not  review- 
able. A  judgment  overruling  a 
demurrer  to  a  plea  of  abatement, 
Cunningham  v.  Eodgers,  C.  C.  A. 
171  Fed.  835.  A  judgment  over- 
ruling an  order  sustaining  a  de- 
murrer to  a  plea  in  recoupment 
where  there  was  no  disposition  of 
another  plea.  Trea dwell  v.  Corker 
&  Smith,  C.  C.  A.,  245  Fed.  348. 
A  judgment  in  a   criminal  prosecu- 
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judgment  upon  which  an  execution  can  issue,  altlKuiyli  the  jud^ 


tion  overruling  a  special  plea  of 
immunity,  with  leave  to  plead  over, 
Heike  v.  U.  S.,  217  U.  S.  423,  54 
L.  ed.  821.  An  order  sustaining 
a  demurrer,  with  leave  to  amend 
within  a  certain  period,  although 
such  time  has  expii-ed,  when  no  or- 
der or  judgment  of  dismissal  had 
been  entered.  Dickinson  v.  Sunday 
Creek  Co.,  C.  C.  A.,  178  Fed.  78;  Cf. ' 
J.  W.  Darling  Lumber  Co.  v.  Por- 
ter, C.  C.  A.,  256  Fed.  455.  A  judg- 
ment of  voluntary  nonsuit,  Evans 
V.  Phillips,  4  Wheat.  73,  4  L.  ed. 
516;  although  the  judge  below  re- 
fused to  reinstate  the  cause  after 
the  nonsuit,  U.  S.  v.  Evans,  5  Cranch, 
280,  3  L.  ed.  101 ;  Welch  v.  Mande- 
ville,  7  Cranch,  152,  3  L.  ed.  299; 
unless  the  defendant  brings  error. 
Conn.  Fire  Ins.  Co.  v.  Manning,  C. 
C.  A.,  177  Fed.  893;  Cyber  Lumber 
Co.  V.  Erkhart,  C.  C.  A.,  247  Fed. 
284.  An  order  sustaining  a  de- 
murrer as  to  one  cause  of  action 
nnd  overruling  the  same,  with  leave 
to  answer,  as  to  the  other,  when  the 
defendant  has  answered  the  second 
cause  of  action.  Sheppy  v.  Stevens, 
200  Fed.  946.  An  order  denying  a 
motion  for  judgment  for  want  of 
a  sufficient  affidavit  of  defense, 
Wenar  v.  Jones,  217  U.  S.  593,  54 
L.  ed.  896;  Shumaker  v.  Security 
Life  &  Annuity  Co.  of  America,  C. 
C.  A.,  159  Fed.  112.  A  decree  which 
in  part  sustained  and  in  part  over- 
ruled a  demurrer,  but  which  did 
not  dismiss  the  petition  was  held 
not  final,  and  not  reviewable  on  ap- 
peal. G.  W.  Tel.  Co.  v.  Burnham, 
162  U.  S.  339,  40  L.  ed.  991;  De 
Armas  v.  U.  S.,  6  How.  103,  12  L. 
ed.  361.  A  judgment  in  an  action 
of  quo  warranto  sustaining  a  de- 
murrer,  but   not   including   a   judg- 


ment of  ouster,  or  anything  that 
prevents  the  exercise  of  the  privi- 
leges alleged  to  have  been  usurped. 
Miners'  Bank  v.  U.  S.,  5  How.  213, 
12  L.  ed.  121.  Where  a  State  stat- 
ute permitted  an  amendment  of  a 
jileading  after  a  demurrer  had  been 
sustained,  it  was  held  that  a  judg- 
ment of  the  State  court  sustaining 
a  demurrer  to  a  petition  was  not  a 
final  judgment,  Clark  v.  Kansas 
City,  172  U.  S.  334,  43  L.  ed.  467; 
until  it  appeared  that  the  plaintiff's 
right  to  amend  had  been  abandoned 
or  taken  away.  Clark  v.  Kansas 
City,  176  r.  S.  114,  44  L.  ed.  392. 
A  writ  of  error  will  not  issue  to 
an  order  sustaining  a  demurrer  with 
leave  to  the  plaintiff  "to  discontinue 
on  payment  of  costs,"  when  there 
has  been  no  discontinuance  or  entry 
of  judgment  against  the  plaintiff. 
Morris  v.  Dunbar,  C.  C.  A.,  149  Fed. 
406.  Nor  to  a  judgment  affirming 
a  judgment  sustaining  a  denmrrer 
without  dismissing  the  suit.  Mis- 
souri &  Kansas  Inter.  Ey.  Co.  v. 
City  of  Olathe,  Kansas,  222  U.  S. 
185,  56  L.  ed.  156.  Nor  to  an  order 
denying  the  plaintiff's  application 
to  amend  his  declaration.  Still- 
wagon  v.  Baltimore  &  O.  E.  Co.,  C. 
C.  A.,  159  Fed.  97;  .7.  W.  Darling 
Lumber  Co.  v.  Porter,  C.  C.  A.,  256 
Fed.   455. 

Nor  to  an  order  granting  or  deny- 
ing a  motion  for  a  new  trial,  except 
to  review  the  jurisdiction,  Ayers  v. 
Watson,  137  IT.  S.  584,  34  L.  ed. 
303.  Nor  to  an  order  affirming  an 
order  granting  or  denying  such  a 
motion.  Houston  v.  Moore,  3 
Wheat.  433,  4  L.  ed.  428;  Beaupre 
v.  Noyes,  138  U.  S.  397,  402,  34  L. 
ed.  991,  992;  Johnson  v.  Keith,  117 
U.  S.  199,  29  L.  ed.  888. 
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A  judgment  or  order  of  a  Dis- 
trict Court  of  the  United  States, 
Manning  v.  German  Ins.  Co.,  C.  C. 
A.,  107  Fed.  52;  Farrell  v.  First 
Nat.  Bank  of  Philadelphia ;  or  of 
the  highest  court  of  a  State, 
Houston  V.  Moore,  3  Wheat,  433,  4 
L.  ed.  428 ;  or  of  a  Supreme  Court 
of  a  Territory,  Caballero  v.  Succes- 
sion of  Criado,  C.  C.  A.,  250  Fed. 
345 ;  granting  a  new  trial,  or  revers- 
ing an  order  granting  a  new  trial, 
Cotton  V.  Hawaii,  211  U.  S.  162,  53 
L.  ed.  131 ;  is  not  a  final  order 
and  cannot  be  immediately  re- 
viewed by  writ  of  error  unless 
there  was  no  jurisdiction  to  make 
the  order;  Nelson  v.  Meehan,  C.  C. 
A.,  12  L.  R.  A.  (N.  S.)  374,  155 
Fed.  1,  infra,  §  711b.  A  judgment 
of  a  Circuit  Court  of  Appeals  or- 
dering a  new  trial  may  be  reviewed 
by  certiorari.  Flannelly  v.  Delaware 
tk  Hudson  Co.,  225  U.  S.  597,  56  L. 
ed.  1221.  Where  the  plaintiffs  after 
the  Circuit  Court  of  Appeals  had 
reversed  a  judgment  for  damages 
and  ordered  a  new  trial,  waived 
their  right  to  a  new  trial  and  con- 
sented to  a  final  disposition  of  the 
case  by  such  court  which  dismissed 
their  complaint ;  the  Supreme  Court 
reviewed  the  order  of  dismissal ; 
Thomsen   v.   Cayser,   243    U.   S.    66. 

Nor  to  an  order  of  a  District 
Court  appointing  commissioners  in 
a  condemnation  proceedings,  So.  Ry. 
Co.  V.  Postal  Tel.  Co.,  C.  C.  A.,  93 
Fed.  393 ;  Luxton  v.  No.  R.  Br.  Co., 
147  U.  S.  337,  37  L.  ed.  194;  supra. 
§482.  But  see  Wheeling  &  O.  Br. 
Co.  v.  Wheeling,  188  U.  S.  287,  34 
L.  ed.  967 ;  nor  to  an  order  direct- 
ing a  trial  by  jury  to  assess  the 
damages  although  the  right  of  con- 
demnation has  been  decided.  Grays 
Harbor  Logging  Co.  v.   Coats-Ford 


ney  Logging  Co.,  243  U.  S.  251. 
Nor  to  an  order  directing  a  second 
trial  before  a  jury  to  assess  the 
damages  in  such  a  proceeding. 
Macfarland  v.  Brown,  187  U.  S. 
239,  47  L.  ed.  159;  iLacfarland  v. 
Byrnes,  187  U.  S.  247,  47  L.  ed. 
162;  U.  S.  V.  Beatty,  232  U.  S. 
465.  Nor  to  an  order  giving  the 
right  to  elect  a  second  jury  to  as- 
sess benefits.  Macfarland  v. 
Byrnes,  187  U.  S.  247,  47  L.  ed. 
162. 

The  certificate  by  the  Circuit 
Court  of  the  District  of  Colum- 
bia of  a  finding  of  fact  by  a  jury 
upon  an  issue  sent  by  the  Orphans' 
Court,  which  is  as  conclusive  as  a 
verdict  upon  the  court  to  which 
it  is  certified,  is  not  a  final  judg- 
ment to  which  a  writ  of  error  will 
issue  for  error  in  instructing  the 
jury,  since  it  does  not  put  an  end 
to  the  suit  in  the  Orphans'  Court. 
Van  Ness  v.  Van  Ness,  6  How.  62, 
12  L.  ed.  344.  A  writ  of  error  will 
not  issue  to  the  decision  of  the 
court  below  upon  a  motion  to  enter 
an  exoneretur  of  bail,  Morsell  v. 
Hall,  13  How.  212,  14  L.  ed.  117. 
Nor  to  the  judgment  of  a  State 
court,  which  is  only  a  direction 
to  transfer  the  possession  of  a  rail- 
road to  the  Comptroller-General  of 
the  State.  Hand  v.  Hagood,  131 
U.  S.  elxxxi,  and  26  L.  ed.  301.  Nor 
to  an  order  of  a  District  Court  re- 
fusing to  grant  a  certificate  of  rea- 
i?onable  cause  for  filing  an  infor- 
mation for  alleged  violation  of 
revenue  laws.  U.  S.  v.  Frerichs'  PL, 
106  U.  S.  160,  27  L.  ed.  128.  Nor 
to  an  order  of  the  Supreme  Court 
of  a  Territory,  dismissing  a  writ  or 
order  setting  aside  a  sheriff's  re- 
(uni  to  an  execution  and  award- 
ing-   an    alias    execution.      Wells    v. 
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McGregor,   13   Wall.   188,  20  L.   ed. 
538.      Nor   to    an    order    denying   a 
motion     to     quash     an     execution. 
Boyle  V.  Zacharie,  6  Pet.  648,  8  L. 
ed.   532;    Evans  v.   Gee,   14   Pet.   1, 
10  L.   ed.   327;    Amis   v.   Smith,    16 
Pet.   303,   10   L.   ed.   973;    McCargo 
V.  Chapman,  20  How.  555,  15  L.  ed. 
1021;  Tracey  v.  Holcombe,  24  How. 
426,  16     L.     ed.     742;     Loeber     v. 
Schroeder,  149  U.  S.  580,  37  L.  ed. 
856.    Noojin  v.  U.  S.,  C.  C.  A.,  164 
Fed.  692.     Nor  to  an  order  denying 
a    motion    to    quash    a    feri   facias. 
Loeber  v.  Sc-hroeder,  149  U.  S.  580, 
37  L.  ed.  856.     Nor  to  a  judgment 
in    the    court    below    on    a    writ    of 
error    coram    vobis;    supra,    §  481. 
Picket  V.  Legerwood,  7  Pet.   144,  8 
L.   ed.    638.      Nor,   it   seems,   to   an 
order  of  the  court  below,  made  on 
a  motion  for  a  writ  of  restitution. 
Barton  v.  Forsyth,  5  Wall.   190,  18 
L.    ed.    545;    Dredge   v.    Forsyth,    2 
Black.    563,    17    L.   ed.    253;    Smith 
V.   Trabue,   9   Pet.   4,  9   L.   ed.   30. 
Nor,  it  was  held,  to  an   order  dis- 
missing a  writ  of  error  for  want  of 
jjrosecution.     Harrington  v.   Holler, 
111  U.  S.  796,  28  L.  ed.  602.     Nor 
to  an  order  remanding  a  cause  to  a 
State    court    for    want    of    jurisdic- 
tion.    Chicago,  St.  P.,  M.   &  O.  R. 
Co.   V.   Roberts,    141   U.   S.    690,   35 
L.   ed.    905;    supra,   §557.      Nor   to 
an  order  of  the   Supreme  Court   of 
a    Territory  dismissing    a    writ    of 
error  to  a  District  Court  because  of 
the  failure  of  the  fjlaintiff  in  error 
to  file  the   transcript   and  have  the 
cause  docketed  within  the  time  re- 
quired by  law.     Harrington  v.  Hol- 
ler,  111   U.   S.   796,   28  L.   ed.    602. 
Nor    to    an    order    striking    a    case 
from   the   docket.     Loflin  v.   Ayers, 
C.  C.  A.,  164  Fed.  841.     Nor  to  an 
order  quashing  an  inquisition  to  as- 


sess   damages    when    another    inqui- 
sition   might    be    taken    under    the 
statute.      Chesapeake    &    O.    Canal 
Co.   V.   Union  Bank  of  Georgetown, 
8   Pet.   259,   8   L.   ed.   937.     Nor,  it 
has  been  held,  to  an  order  quashing 
an  attachment.    Atl.  Lumber  Co.  v. 
L.   Bucki   &   Son   L.    Co.,   C.   C.    A., 
92   Fed.   864;    Hammer  v.   Scott,   C. 
C.  A.,  60  Fed.  343.     But  see  Stand- 
ley    V.    Roberts,   C.    C.    A.,   59    Fed. 
836;     Salmon    v.    Mills,    C.    C.    A., 
66   Fed.   32;    U.   S.   ex  rel.   Mudsill 
Min.    Co.    V.    Swan,    C.    C.    A.,    65 
Fed.   647 ;   supra,  §  470.     Nor  to  an 
order    in    North    Carolina    directing 
the  return  to  the  defendant  of  prop- 
erty replevied.     Porter  v.  Davidson, 
C.   C.  A.,   68  Fed.   257.     Nor  to   an 
order   of   the    Court   of   Appeals   of 
the  District  of   Columbia,  reversing 
a   decision   of   the   Commissioner   of 
Patents,   which  refused  to   cancel   a 
certificate   of   the   registration   of   a 
trademark.     Baldwin  v.  R.  S.  How- 
ard  Co.,   256   U.   S.   35.     As   to  the 
revicAv    of   orders    of    naturalization 
the   authorities  are   in  conflict.    See 
supra,  §  151b.     Two  recent  cases,  U. 
S.  V.  Neugebauer,  C.  C.  A.,  221  Fed. 
938;  Appeal  of  Cook,  C.  C.  A.,  242 
Fed.   932,  hold  that  they  cannot  be 
reviewed.     A  writ  of  error  will  not 
lie  to  an  order  of  a  court  of  review 
directing  the  entry  of  judgment  in 
accordance   with   the   opinion   above 
without    fixing    a    definite    amount, 
Martinez   v.   Inter.   Banking   Corpo- 
ration, 220  U.  S.  214,  55  L.  ed.  438 ; 
or    that    a    plaintiff    whose    plead- 
ing     has      been      dismissed      below 
shall    have   leave   to    amend,   in    ac- 
cordance with  the  opinion.     Louisi- 
ana Nav.  Co.  v.  Oyster  Commission, 
226  U.  S.  99,  57  L.  ed.  — ;    or  di- 
recting other  proceedings  at  law  or 
in    equity.      Winn    v.    Jackson,    12 
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Wheat.  135,  6  L.  ed.  o??;  Mayberry 
V.  Thompson,  5  HoV.  121,  12  L.  ed. 
78;  Holcombe  v.  McCusick,  20  How. 
552,  15  L.  ed.  1020;  Rankin  v. 
State,  11  Wall.  380,  20  L.  ed.  175; 
St.  Clair  Co.  v.  Lovingston,  18  Wall. 
628,  21  L.  ed.  813 ;  Parcels  v.  John- 
son, 20  Wall.  653,  22  L.  ed.  410; 
MeComb  v.  Knox  Co.,  91  U.  S.  1,  23 
L.  ed.  185 ;  Zeller  v.  Switzer,  91  U. 
S.  -487,  23  L.  ed.  366;  Baker  v. 
Wliite,  92  U.  S.  176,  23  L.  ed.  480; 
Davis  V.  Crouch,  94  U.  S.  514,  24 
L.  ed.  281;  Bostwick  v.  Brinkerhoff, 
106  U.  S.  3,  27  L.  ed.  73;  Johnson 
V.  Keith,  117  U.  S.  199,  29  L.  ed. 
888;  Smith  v.  Adams,  130  U.  S, 
167,  32  L.  ed.  895;  Rice  v.  Sanger, 
144  U.  S.  197,  36  L.  ed.  403;  Brown 
V.  Marion  Nat.  Bank,  146  II.  S. 
619,  36  L.  ed.  1106;  Union  Mut.  Ins. 
Co.  V.  Kirchofe,  160  U.  S.  374,  40 
L.  ed.  461;  Rumsey  v.  New  York 
Life  Ins.  Co.,  C.  C.  A.,  267  Fed. 
554.  Where  two  writs  of  error  have 
been  taken  to  the  Circuit  Court  of 
Appeals  by  different  parties  to  re- 
view the  same  judgment,  upon  one 
of  them  the  judgment  has  been  af- 
firmed, and  afterwards,  upon  the 
other,  there  is  a  reversal  and  a 
new  trial  ordered  as  to  certain 
matters;  the  Suj^reme  Court  of  the 
United  States  will  not  review  either 
decision  by  a  writ  of  error,  even 
when  such  writ  was  sued  out  before 
the  reversal.  Montana  Min.  Co.  v. 
St.  Louis  Min.  &  Mill.  Co.,  186  U. 
S.  24,  46  L.  ed.  1039.  A  judgment 
of  the  Circuit  Court  of  Appeals  or- 
dering a  reversal  and  judgment  for 
the  defendant  may  be  reviewed  by 
writ  of  error.  Troxell  v.  Delaware, 
L.  &  W.  R.  R.  Co.,  227  U.  S.  434, 
57  L.  ed.  — .  A  decree  of  an  in- 
termediate court  of  review,  revers- 
ing  a    decree   of  the   court   of   first 


instance  as  to  some  of  the  findings 
and  conclusions  therein  contained 
and  directing  a  new  decree  to  be 
entered  in  accordance  with  •  the 
opinion  which  authorizes  a  reference, 
is  not  a  final  decree  and  cannot  be 
immediately  reviewed  by  the  Su- 
preme Court.  Earle  v.  Myers,  207 
U.  S.  244,  52  L.  ed.  191.  Where 
the  Circuit  Court  of  Appeals,  in 
an  action  for  a  penalty,  reversed 
the  judgment  because  the  penalty 
imposed  was  insufficient  and  di- 
rected judgment  below  in  accord- 
ance with  its  opinion,  it  was  held 
that  a  writ  of  error  from  the  Su- 
preme Court  might  immediately  is- 
sue. Baltmiore  &  O.  Southwestevji 
R.  R.  Co.  v.  U.  S.,  220  U.  S.  94,  55 
L.  ed.  384,  modifying  S.  C,  C.  C. 
A.,  159  Fed.  33;  Cf.  Wilson  v. 
Daniel,  3  Dall.  401,  1  L.  ed.  655; 
Blumenthal  v.  Shaw,  C.  C.  A.,  70 
Fed.  801.  By  the  law  of  Louisiana 
and  the  rule  adopted  there  by  the 
District  Court  of  the  United  States, 
fi  judgment  without  the  signature  of 
the  judge  could  not  be  enforced, 
and  consequently  it  was  not  a  final 
judgment  to  which  a  writ  of  error 
might  issue,  Life  &  Fire  Ins.  Co. 
of  N.  Y.  V.  Wilson,  8  Pet.  291,  8 
L.  ed.  949.  Where  the  record  does 
not  contain  a  final  judgment  the 
court  cannot  assume  that  such  a 
judgment  was  entered  and  is  with- 
out authority  to  exert"  jurisdiction. 
People  ex  rel.  Gersch  v.  City  of  Chi- 
cago, 226  U.  S.  451,  57  L.  ed.  — . 
A  writ  of  error  will  issue  to  an  order 
of  a  District  Court  striking  out  an 
answer,  and  containing  a  final  judg- 
ment for  the  claim  on  which  suit 
was  brought.  Fuller  v.  Claflin, 
93  U.  S.  14,  23  L.  ed.  785.  To  an 
order  in  an  action  of  replevin, 
quashing    and    vacating    the    writ; 
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dismissing  the  action  at  the  plain- 
tiff 's  costs,  and  awarding  execu- 
tion because  the  court  has  no  jur- 
isdiction. Ex  parte  Bait.  &  O. 
R.  Co.,  108  U.  S.  566,  27  L.  ed. 
812.  To  a  judgment  entered  upon 
an  order  directing  an  involuntary 
nonsuit,  Elmore  v.  Grymes,  1  Pet. 
469,  7  L.  ed.  224;  Central  Transp. 
Co.  V.  Pullman  's  P.  Car.  Co.,  139  U. 
S.  24,  39,  35  L.  ed.  55,  61;  Fadley 
V.  Baltimore  &  O.  R.  Co.,  C.  C.  A., 
153  Fed.  514 ;  or  dismissing  the 
complaint  in  an  action  at  common 
law  under  the  Code  practice.  Cen- 
tral Transp.  Co.  v.  Pullman's  P. 
Car.  Co.,  139  U.  S.  24,  39,  35  L. 
ed.  55,  61 ;  even,  it  is  said,  when 
it  also  sets  aside  a  judgment.  New- 
comb  V.  Burbank,  159  Fed.  569 ; 
Connecticut  Fire  Ins.  Co.  v.  Man- 
ning, 177  Fed.  893.  To  an  order 
dismissing  the  petition  of  a  cred- 
itor who  intervenes  in  an  action  in 
which  a  writ  of  attachyient  has 
l)een  issued  and  levied.  Grumbel  v. 
Pitkin,  113  U.  S.  545,  28  L.  ed. 
1128.  To  an  order  quashing  a  writ 
of  garnishment  and  dismissing  the 
garnishee  with  costs.  IT.  S.  ex  rel. 
Mudsill  Min.  Co.  v.  Swan,  C.  C. 
A.,  65  Fed.  647.  To  an  order  dis- 
tributing the  proceeds  of  a  sale 
under  a  marshal's  levy.  Grumbel 
V.  Pitkin,  113  U.  S.  545,  28  L.  ed. 
1128.  To  a  judgment  of  a  State 
court  reversing  a  judgment  of  an 
inferior  court,  and  directing  tlie  lat- 
ter court  to  enter  a  specified  judg- 
ment, leaving  nothing  to  its  discre- 
tion. Board  of  Com  'rs  of  Tippe- 
canoe County  V.  Lucas,  93  U.  S. 
108,  23  L.  ed.  822;  Mower  v. 
Fletcher,  114  U.  S.  127,  29  L.  ed. 
117.  To  a  judgment  of  a  State 
court  reversing  a  judgment  against 
a    defendant   upon   the   ground  that 


he  was  entitled  to  an  exemption 
which  he  claimed  under  the  Bank- 
ruptcy Act,  and  ai3Qnning  a  judg- 
ment against  sureties  upon  the 
ground  that  they  were  not  enti- 
tled to  the  benefit  of  the  discharge 
of  their  principal.  O'Dowd  v.  Rus- 
sell, 14  Wall.  402,  20  L.  ed.  857.  To 
a  judgment  of  the  Supreme  Court 
of  Virginia  affirming  a  judgment 
which  sustains  proceedings  to  con- 
demn certain  property,  adjudges 
that  it  was  necessary  for  the  peti- 
tioner to  take  the  same,  and  names 
commissioners  to  ascertain  what 
would  be  a  just  compensation  for 
the  respondent,  where  the  Court  of 
Appeals  of  that  State  has  held 
the  judgment  to  be  final  and  conclu- 
sive unless  immediately  reviewed. 
Wheeling  &  B.  Br.  Co.  v.  Wheeling 
Br.  Co.,  138  U.  S.  287,  34  L.  ed.  967. 
But  see  Luxton  v.  North  River  Br. 
Co.,  147  U.  S.  337,  37  L.  ed.  194; 
supra,  §  482.  To  the  final  judg- 
ment of  a  court  of  competent  ju- 
risdiction upon  a  proceeding  under 
section  2326  of  the  Revised  Stat- 
utes to  determine  an  adverse  claim 
to  mineral  land.  Chambers  v. 
Harrington,  111  U.  S.  350,  28  L.  ed. 
452.  To  an  order  of  the  Court  of 
Appeals  of  the  District  of  Columbia 
affirming  an  order  admitting  a  will 
to  probate.  Orinsby  v.  Webb,  134 
U.  S.  47,  33  L.  ed.  805.  'to  an 
order  abating  a  judgment  of  con- 
viction imposing  a  fine.  U.  S.  v. 
N.  Y.  Cent.  &  H.  R.  R.  Co.,  C.  C. 
A.,  164  Fed.  325;  U.  S.  v.  Dunne, 
C.  C.  A.,  173  Fed.  254.  To  an  order 
under  the  Alaska  Code,  denying  a 
motion  to  strike  from  the  judgment 
a  provision  that  execution  issue 
against  the  defendant 's  person  after 
a    return,    unsatisfied,    of    execution 
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ment  is  imperfect  and  informal.*  A  judgment  of  dismissal  Avith 
costs  is  final  and  may  be  reviewed.^  "If  by  any  direction  tlie 
entire  cause  is  in  fact  determined,  the  decision,  when  reduced  to 
form  and  entered  in  the  records  of  the  court,  constitutes  a  final 
judgment,  subject  in  a  proper  case  to  our  review,  whatever  may 
be  its  designation."  ^ 

An  order  finally  disposing  of  a  collateral  proceeding ;  such  as 
an  application  to  punish  a  person  not  a  party  for  contempt,''^  or 
for  a  peremptory  writ  of  mandamus,^  or  a  writ  of  prohibition,* 
or  denying  a  motion  to  set  aside  a  judgment  by  default  when 
the  service  of  process  was  defective,^"  or  denying  an  application 
by  a  person  not  a  party  for  the  return  or  delivery  of  property  " 
or  papers ;  ^^  may  be  reviewed  by  writ  of  error,!^  q^,  appeal,^*  as 
the  case  may  be;  but  not  an  order  in  an  action  at  law  or  suit  in 
equity  directing  a  witness  to  produce  books  or  answer  questions. ^^ 


against    his   property.       Mitchell    v. 
Porter,  C.  C.  A.,  194  Fed.  49. 

4  Wilson  V.  Daniel,  '  3  Dall.  401, 
1  L.  ed.  655. 

5  New  Orleans  R.  Co.  v.  Morgan, 
10  Wall.  256;  Newcomb  v.  Bur- 
bank,  169  Fed.  569;  although  a 
blank  is  left  for  the  insertion  of 
the  amount  of  the  costs  after  taxa- 
tion, Allis-Chalmers  Co.  v.  U.  S., 
C.  C.  A.,  162  Fed.  679.  So  an 
order  of  dismissal  which  contains 
a  judgment  for  costs.  Col.  E.  Ry. 
Co.  V.  Union  Pac.  Ey.  Co.,  C.  C. 
A.,  94  Fed.  312.  But  not-  an  order 
or  judgment  reversing  a  judgment 
of  dismissal,  when  the  defendant 
has  the  right  to  plead  again  below. 
Morgan  v.  Thompson,  C.  C.  A.,  124 
Fed.  203. 

6  Board  of  Com  'rs  of  Tippecanoe 
County  V.  Lucas,  93  U.  S.  108,  113, 
23  L.  ed.  822,  824. 

7  Nelson  v.  U.  S.,  201  U.  S.  92, 
50  L.  ed.  673;  Alexander  v.  U.  S., 
201  U.  S.  117,  121,  50  L.  ed.  686, 
688;  Shuler  v.  Raton  Waterworks 
Co.,  C.  C.  A.,  247  Fed.  634;  supra, 
§§436,  437;  L.  E.  Waterman  Co.  v. 


Standard   Drug   Co.,    C.    C.   A.,   202 
Fed.  167,  dismissing  the  proceeding. 

8  Memphis  v.  Brown,  94  U.  S.  715, 
24  L.  ed.  244;  Davies  v.  Corbin,  112 
U.  S.  36,  28  L.  ed.  627;  Detroit  & 
Mackinae  Ey.  Co.  v.  Michigan  R.  R. 
Commission^  240  U.  S.  564. 

9  Mt.  Vemon-Woodberry  Cotton 
Duck  Co.  V,  Alabama  Interstate 
Power  Co.,  240  U.  S.  30. 

10  Stevirmac  Oil  &  Gas  Co.  v.  Ditt- 
man,  245  U.  S.  210,  38  Sup.  Ct.  116, 
62  L.   ed.  248. 

HEx  parte  Tiffany,  252  U.  S. 
32. 

12Perlmau  v.  U.  S.,  247  U.  S.  7, 
38  Sup.  Ct.  417,  62  L.  ed.  950. 

13  Mt.  Vernon-Woodberry  Cotton 
Duck  Co.  V.  Alabama  Interstate 
Power  Co.,  240  U.  S.  30;  Detroit 
and  Mackinac  Ry.  Co.  v.  Michigan 
R.  R.  Commission,  240  U.  S.  564; 
supra  §§  692,  692c,  693. 

14  Ellis  V.  Interstate  Commerce 
Commission,   237  U.   S.  434. 

15  Alexander  v.  U.  S.,  201  U. 
S.  117,  50  L.  ed.  686,  although 
he  is  an  officer  of  a  defendant  cor- 
poration.      Webster     Coal     Co.     v. 
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According  to  the  English  Chancer^'  practice  a  final  decree 
was  a  decree  which  completely  determined  every  question  arising 
in  the  cause ;  and  every  decree  which  reserved  the  further  con- 
sideration of  any  question  arising  in  a  cause  till  the  future  hear- 
ing was  interlocutory.16  Moreover,  technically,  every  decree 
was  considered  interlocutory  until  it  was  signed  and  enrolled." 
A  decree,  the  operation  of  which  is  subsequently  suspended  at 
the  same  term,  is  not  final.i^  Under  the  Federal  Judiciary  Acts, 
a  different  definition  of  a  final  decree  in  equity  has  been  made. 
For  the  purpose  of  appeals,  every  decree  is  considered  final 
which  decides  the  right  to  property  and  orders  that  it  be  sold  or 
delivered  to  a  party,  or  to  an  intervenor,!^  or  creates  a  lien  upon 
property  by  the  issue  of  receivers'  certificates,""  or  otherwise,  or 


Cassatt,  207  U.  S.  181,  52  L.  ed. 
160;  Pennsylvania  Coal  &  Coke  Co. 
V.  Cassatt,  207  IJ.  S.  187,  52  L.  ed. 
163.  Nor  to  an  order  du-ecting  the 
inspection  and  survey  of  a  mine, 
pending  a  suit  to  enjoin  a  trespass 
upon  the  same.  Montana  Ore  P. 
Co.  V.  Butte  &  B.  Consol.  Min.  Co., 
C.  C.  A.,  126  Fed.  168.  Held  other- 
^^ise  as  to  an  order  by  the  Inter- 
state Commerce  Commission  direct- 
ing a  witness  to  answer  certain 
questions.  Ellis  v.  Interstate  Com- 
merce Commission,  237  U.  S.  43-1. 

16  Seton    on  Decrees  (4th  ed.),  2. 

17  Forum  Eomanum ;  Seton  on 
Decrees  (4th  ed.),  2;  supra,  §§  397, 
406. 

18  Ohio  River  Co.  v.  Fisher,  C.  C. 
A.,  115  Fed.  929. 

19  Carondelet  Canal  and  Nav.  Co. 
V.  Louisiana,  233  U.  S.  362,  not- 
withstanding a  reservation  as  to 
some  property  not  appurtenant  and 
provision  for  an  accounting;  Cen- 
tral Trust  Co.  V.  Marietta  &  N.  G. 
Ry.  Co.,  C.  C.  A.,  48  Fed.  864;  al- 
though the  same  decree  refers  an- 
other part  of  the  controversy  to  a 
master,  Maas  v.  Lougstorf,  C.  C.  A., 
166    Fed.    41;     Stokes    v.    Williams, 


C.  C.  A.,  226  Fed.  148.  A  decree 
permitting  an  intervenor  to  use  the 
property  pending  the  litigation,  on 
conditions  prescribed,  was  held  to 
be  interlocutory  only,  and  not  ap- 
pealable. Columbia  Avenue  Trust 
Co.  V.  MacAfee  Co.,  C.  C.  A.,  136 
Fed.  402.  "Where  a  decree  con- 
firmed a  report  adjusting  the  ac- 
counts of  a  partnership  directed 
the  recovery  by  one  party  of  a  sum 
of  money  against  the  others  and  a 
sale  of  the  fiun  property;  a  subse- 
quent decree  confirmed  such  sale 
and  ordered  a  receiver  to  pay  the 
proceeds  to  the  former  party  with 
the  right  to  issue  execution  for  the 
balance  formerly  decreed  to  be  due 
him  with  costs;  it  was  held:  that 
it  was  doubtful  whether  the  first 
decree  was  appealable  and  that  it 
might  be  reviewed  upon  an  appeal 
from  the  second  decree,  Halfpenny 
V.  Miller,  C.  C.  A.,  232  Fed.  113. 
But  see  Fidelity  &  Guaranty  Co.  v. 
Burke,  C.  C.  A.,  238  Fed.  881. 

20  Bibber-White  Co.  v.  White 
River  Val.  El.  R.  Co.,  C.  C.  A.,  115 
Fed.  786;  Texas  Co.  v.  International 
&  G.  N.  Ry.  Co.,  C.  C.  A.,  237  Fed. 
931. 
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directs  a  specific  sum  of  money  to  be  paid  to  a  party, ^^  or  to  an 
intervener,''''  or  to  a  clerk,''^  or  to  a  receiver,''*  or  by  a  receiver 
into  court,"^  or  by  a  stranger  to  the  suit,  or  out  of  a  fund  in 
court ;  provided  that  the  successful  party  is  entitled  to  compel 
its  immediate  execution.^^     It  has  been  said  that  a  decree  dis- 


21  Trustees  v.  Greenougli,  lOo  U. 
S.  527,  26  L.  ed.  1157;  Baxter  v. 
Bevil  Phillips  &  Co.,  219  Fed.  309. 

22  Central  Trust  Co.  v.  Marietta 
&  N.  G.  Ey.  Co.,  C.  C.  A.,  48  Fed. 
850,  860  (where  the  receiver  was 
directed  to  pay  for  property  in 
notes).  So,  an  order  on  a  pe- 
tition of  intervention  in  a  foreclos- 
ure suit  directing  that  the  petition- 
er 's  claim  be  a  charge  upon  the 
property  and  its  income,  prior  to 
the  rights  of  the  mortgagee,  Cen- 
tral Tr.  Co.  V.  Grant  Locomotive 
Works,  135  U.  S.  207,  .34  L.  ed.  97; 
and  an  order  fixing  the  amount  of 
an  attorney's  lien  and  directing 
payment  to  him  of  the  amount  due. 
Tuttle  v.  Claflin,  C.  C.  A.',  88  Fed. 
122;  Central  Trust  Co.  v.  U.  S. 
Light  &  Heating  Co.,  C.  C.  A.,  233 
Fed.   420. 

23  Ee  Michigan  Cent.  R.  R.  Co., 
C.  C.  A.,  124  Fed.   727. 

24  Ruggles  V.  Patton,  C.  C.  A., 
143  Fed.  312.  So  it  seems  are  an 
order  granting  a  motion  for  a  con- 
solidation and  an  extension  of  a 
receivership  which  provides  that  the 
acceptance  of  the  benefits  thereof 
shall  be  deemed  a  consent  to  all 
administrative  orders  previously 
made  in  the  case.  Bankers'  Trust 
Co.  V.  Missouri  K.  &  T.  Ey.  Co., 
C.  C.  A.,  251  Fed.  789,  796,  and 
an  order  directing  a  Federal  r;'- 
ceiver  to  turn  over  mortgaged  prop- 
erty to  a  receiver  of  a  State  court. 
Empire  Trust  Co.  v.  Brooks,  C.  C. 
A.,  232  Fed.  641. 


25  Hinckley  v.  Gilman,  C.  &  8. 
R.  Co.,  94  U.  S.  467,  24  L.  cd.  166. 
But,  it  has  been  held  that  neither 
an  order  approving  a  monthly  re- 
port of  a  receiver,  nor  one  directing 
him  to  pay  expenses  incurred  by 
him,  is  appealable  before  the  final 
settlement  of  his  accounts.  Heiiize 
v.  Butte  &  Boston  Consol.  Min.  Co., 
C.  C.  A.,  129  Fed.  337. 

26  Taney,  C.  J.,  in  Forgay  v.  Con- 
rad, 6  How.  201,  204,  12  L.  ed.  404, 
405;  Michoud  v.  Girod,  4  How.  503, 
11  L.  ed.  1076;  Eay  v.  Law,  3 
Cranch,  179,  2  L.  ed.  404;  Whiting 
v.  Bank  of  U.  S.,  13  Pet.  6,  10  L. 
ed.  33;  Wabash  &  E.  Canal  Co.  v. 
Beers,  1  Black,  54,  17  L.  ed.  41; 
Bronson  v.  Eailroad  Co.,  2  Black, 
524,  17  L.  ed.  359;  Milwaukee  & 
M.  R.  Co.  V.  Soutter,  2  Wall.  440, 
17  L.  ed.  860;  Thomson  v.  Dean,  7 
Wall.  342,  19  L.  ed.  94;  Eailroad 
Co.  V.  Bradleys,  7  Wall.  575,  19  L. 
ed.  274;  Stovall  v.  Banks,  10  Wall. 
583,  19  L.  ed.  1036;  French  v.  Shoe- 
maker, 12  Wall.  86,  20  L.  ed.  270; 
Marin  v.  Lalley,  17  Wall.  14,  21 
L.  ed.  596;  Trustees  v.  Greenough 
105  U.  S.  527,  26  L.  ed.  1157;  Farm- 
er's Loan  &  Tr.  Co.,  Petitioner,  129 
U.  S.  206,  32  L.  ed.  656;  Lewisburg 
Bank  v.  ShefEey,  140  U.  S.  445,  35 
L.  ed.  493;  Chicago  &  V.  E.  Co.  v. 
Fosdick,  106  U.  S.  47,  83,  27  L.  ed. 
47,  64;  Sage  v.  Eailroad  Co.,  96 
U.  S.  712,  24  L.  ed.  641;  Hoffman 
v.  Knox,  C.  C.  A.,  50  Fed.  484. 
But  see  .Jacksonville,  T.  &  K.  Ey. 
Co.   V.   American  Cont.   Co.,  57  Fed. 
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66;  Edgell  v.  Felder,  C.  C.  A.,  99 
Fed.  324;  Central  Tr.  Co.  v.  Ma- 
rietta &  N.  Y.  Ey.  Co.,  C.  C.  A., 
48  Fed.  850.  But  see  McGourkey 
V.  Toledo  &  O.  Ey.  Co.,  146  U.  S. 
536,  36  L.  ed.  1079.  Baxter  v. 
Bevil  Phillips  &  Co.,  219  Fed.  309. 
"Under  the  decisions  an  adjudica- 
tion is  a  final  appealable  order,  if 
it  involves  a  determination  of  a 
substantial  right  against  a  party 
ill  such  a  manner  as  leaves  him  no 
adequate  relief,  except  by  recourse 
to  an  appeal.  In  the  suit  at  bar 
appellant  claims  a  legal  right  to 
immediate  possession  of  the  prem- 
ises, and  asserts  that  he  is  entitled 
to  have  that  right  determined  with 
all  TeasonaVde  speed. ' '  Quoted 
with  approval  in  Odeli  v.  Batterman 
Co.,  C.  C.  A.,  223  Fed.  292,  295; 
Gas  &  Electric  S.  Co.  v.  Manhattan 
&  Queens  Trae.  Corpn.,  C.  C.  A., 
266  Fed.  625.  A  decree  dismissing 
a  bill  with  costs  to  be  subsequently 
taxed  was  held  to  be  a  final  decree^ 
although  a  judgment  for  the  costs 
was  entered  after  their  taxation. 
The  following  orders  and  judg- 
ments were  held  to  be  appeakihle. 
Grant  v.  Lowe,  C.  C.  A.,  89  Fed. 
881.  An  order  of  seizure  and  sale 
in  Louisiana  where  there  was  no 
opposition  was  held  to  be  a  final 
order.  Boatmen's  Sav.  Bank  v. 
Wagenspack,  12  Fed.  66.  Where  the 
general  term  of  the  Supreme  Court 
of  the  District  of  Columbia  affirmed 
an  order  of  the  special  term  which 
determined  that  the  domicile  of  a 
decedent  was  in  the  District,  and 
that  such  court  had  "original  ju- 
risdiction in  the  matter  of  his  es- 
tate." Benjamin's  Heirs  v.  Dubois, 
118  U.  S.  46,  30  L.  ed.  52.  An 
order  reviving  a  suit  in  the  name  of 


the  executor  of   the   deceased  plain- 
tiff,   for    tthom    a    decree    was    ren- 
dered, and  investing  the  substituted 
plaintiff   with   all   the   lights   of    the 
original  plaintiff  to  enforce  the  de 
eree,  is  Terry  v.   Sharon,  131  U.  S. 
40,  33  L.  ed.  94;   but  not  an  order 
reviving  a  suit  that  has  abated  l,e 
fore   a  final   decree   therein.     Mac-k- 
aye  v.  Mallory,  C.  C.  A.,  79  Fed.  1. 
An  order  denying  a  prayer  of  a  re- 
ceiver   for    a   settlement    of    his    ac- 
counts   and    that    the    complainants 
be    directed    to    pay    the    costs    and 
expenses    of    his    receivership,    have 
been  held  to  be  appealable.     Chap- 
man V.  Atlantic  Trust  Co.,  C.  C.  A., 
119  Fed.  257.     One  denying  an  ap- 
plication by  a  mortgagee  for  a  sale. 
Gay  V.  Hudson  Eiver  El.  Power  Co., 
C.  C.   A.,   184  Fed.   689;    or  an  ap- 
plication to  set  aside  a  writ  of  as- 
sistance and  for  the  delivery  to  the 
petitioner   of  property   seized  there- 
under, Dexter  Horton  Nat.  Bank  of 
Seattle,  Wash.  v.  Hawkins,  C.  C.  A., 
190   Fed.   924;    or  dissolving  an  at- 
tachment unless  the  plaintiff  files  a 
bond,  McDermott  v.  Hayes,  C.  C.  A., 
197  Fed.  129.     A  decree  rendered  by 
a  district  judge,  in  a  case  where  he 
has  no  vote,  is  good  until  vacated, 
and  therefore  appealahle.     Baker  v. 
Power,    124    U.    S.    167,    31    L.    ed. 
382.      A   decree    which    set    aside    a 
lease  of  the  property  of  a  corpora- 
tion   and    appointed    a    receiver    to 
manage     the     corporate    affairs,    to 
whom  the  directors  were  ordered  to 
deliver  the  property,  books  and  pa- 
pers   of    the    corporation;    provided 
for  an  accounting  by  the  defendant 
directors  of  the  profits  and  royalties 
under  the  lease;  but  reserved  to  the 
court    "sucli    further    direction    as 
may   lie   necessary   to   carry   the   de- 
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missing  a  bill  is  not  final  nor  appealable  when  a  crossbill  in  the 


cree  into  effect,  concerning  costs,  or 
as  may  be  equitable  and  just. ' ' 
Winthrop  I.  Co.  v.  Meeker,  109  U. 
S.  180,  27  L.  ed,  898.  In  a  suit  by 
an  express  company  against  a  rail- 
road company  to  require  the  defend- 
ant to  carry  plaintiff's  express  mat- 
ter upon  the  payment  of  reasonable 
charges,  a  decree  that  defendant 
must  carry  for  reasonable  rates,  and 
fixing  for  the  time  being  the  maxi- 
mum thereof,  notwithstanding  a 
reference  by  interlocutory  decree  or 
supplemental  order  for  the  settle- 
ment of  accounts  which  accrued 
pending  the  suit.  St.  Louis,  I.  M. 
&  S.  Ey.  Co.  V.  So.  Exp.  Co.,  108 
U.  S.  24,  27  L.  ed.  638;  Missouri 
K.  &  T.  Ry.  Co.  V.  Dinsmore,  108 
U.  S.  30,  27  L.  ed.  640.  A  decree 
for  specific  performance  of  a  con- 
tract to  furnish  electric  power,  al- 
though the  cause  was  retained  in 
order  to  enforce  payment  of  sums 
subsequently  falling  due;  Mont- 
gomery Light  &  W.  P.  Co.  V.  Mont- 
gomery T.  Co.,  219  Fed.  963.  A 
decree  to  enforce  specific  perform- 
ance of  a  contract  by  a  coal  com- 
pany to  deliver  the  output  of  its 
washery  although  it  directed  an  ac- 
counting for  previous  transactions, 
Marian  Coal  Co.  v.  Peale,  C.  C.  A., 
204  Fed.  161 ;  or  forbidding  the  con- 
struction of  water  works  before  the 
expiration  of  a  franchise.  Vicks 
burg  V.  Henson,  231  U.  S.  259. 
Where  an  assignee  in  bankruptcy 
filed  a  bill  to  set  aside  a  confession 
of  judgment  by  the  bankrupt  and 
execution  sales  thereunder,  and  to 
restrain  the  foreclosure  of  the  mort- 
gage given  by  the  bankrupt  on  the 
same  jjroperty  upon  its  reconvey- 
ance  to    him    to    secure    an    alleged 


balance  of  purchase-money,  a  de- 
cree finding  the  confessed  judg- 
ment, execution  sale,  and  mortgage 
valid,  allowing  the  foreclosure  to 
proceed,  but  ordering  that  any  sur- 
plus arising  therefrom  should  be 
paid  to  the  assignee.  Ex  parte 
Norton,  108  U.  S.  237,  27  L.  ed. 
709;  Andrews  v..  Nat.  F'y  &  P. 
Wks.,  C.  C.  A.,  73  Fed.  516.  An 
order  denying  permission  to  a  re- 
ceiver to  have  a  judgment  against 
his  corporation  set  aside.  Rust  v. 
United  Waterworks,  C.  C.  A.,  70 
Fed.  129.  An  order  denying  a  land- 
lord leave  to  sue  a  receiver  for  pos- 
session of  leased  premises  on  account 
of  a  breach  of  covenant  before  the 
receivership.  Odell  v.  H.  Batterman 
Co.,  C.  C.  A.,  233  Fed.  292. 

An  order  denying  an  application 
by  a  stranger  to  be  substituted  for 
the  original  complainant  is  not  ap- 
pealable. Sumpter  Lumber  Co.  v. 
Sound  Timber  Co.,  C.  C.  A.,  257 
Fed.  408.  As  to  appeals  from 
orders  denying  leave  to  intervene, 
see  supra,  §  259 ;  City  of  New 
York  V.  Consol.  Gas  Co.,  253  U. 
S.  249,  in  which  the  author  was 
counsel;  Buel  v.  Farmers'  L. 
&  Tr.  Co.,  C.  C.  A.,  104  Fed.  839; 
Jones  &  Laughlin  v.  Sands,  C.  C. 
A.,  79  Fed.  913;  Rust  v.  United 
Waterworks  Co.,  C.  C.  A.,  70  Fed, 
129;  Security  Tr.  Co.  v.  Sullivan, 
C.  C.  A.,  77  Fed.  778;  Lewis  v. 
Bait.  &  L.  R.  Co.,  C.  C.  A.,  62  Fed. 
218;  Hamlin  v.  Toledo,  St.  L.  & 
K.  C.  R.  Co.,  C.  C.  A.,  78  Fed.  664; 
Land  Title  &  Trust  Co.  v.  Asphalt 
Co.  of  America,  C.  C.  A.,  127  Fed. 
1;  Blaffer  v.  New  Orleans  Water 
Supply  Co.,  C.  C.  A.,  160  Fed.  389. 
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same  suit  is  still  pending:  undetermined.^'  An  appeal  may  be 
taken  from  an  order  or  decree,  which  confirms  a  sale  so  that  no 
reversal  of  any  order  subsequently  made  would  divest  the  title, 
even  though  the  consideration  of  other  matters  arising  upon  the 
pleadings  is  reserved  "for  further  consideration. "  ^^ 

A  decree  dismissing  a  bill  as  to  certain  defendants,  but  re- 
serving the  ultimate  decision  of  a  separable  controversy  be- 
tween the  plaintiff  and  other  defendants ;  ^9  a  decree  dismissing 
a  bill  against  the  only  defendants  served  wdth  process,  although 
others,  who  were  not  indispensable  parties,  have  not  been 
served ;  ^^  and  a  decree  dismissing  a  bill  against  one  defendant, 
although  no  decree  has  been  entered  against  another,  against 
whom  an  order  has  been  entered  taking  the  bill  as  confessed,^^ 
have  been  held  to  be  appealable.  But  a  decree  dismissing  a  bill 
against  one  of  several  defendants  sought  to  be  jointly  eharged,^^ 
although  they  were  not  served  with  process  and  the  remaining 


Van- 


Co.  V. 
27  L. 
Co.  V. 
L.   ed. 


27  Buffalo    Specialty    Co.    v 
cleef,  217  Fed.  91,  94. 

28  St.  Louis,  I.  M.  &  S.  R. 
So.  Exp.  Co.,  108  U.  S.  24, 
ed.  638;  Mo.,  K.  &  T.  R. 
Dinsmore,  108  U.  S.  30,  27 
640;  Lewisburg  Bank  v.  Sheffey, 
140  U.  S.  445,  35  L.  ed.  493;  San- 
ders V.  Bluefield  Works  &  Imp.  Co., 
C.  C.  A.,  106  Fed.  587;  Chase  v. 
Driver,  C.  C.  A.,  92  Fed.  780;  New- 
Orleans  v.  Pcake,  C.  C.  A.,  52  Fed. 
74.  A  decree  dismissing  a  bill  with 
eosts  to  be  subsequently  taxed  was 
held  to  be  a  final  decree,  although  a 
judgment  for  the  costs  was  ent  red 
after  their  taxation.  Fowler  v. 
Hamill,  139  U.  S.  549,  35  L.  ed.  266. 
A  decree  is  final  which  settles  all 
the  rights  of  the  parties  involved  in 
the  pleadings,  though  it  gives  leave 
to  either  of  them  to  apply  at  the 
foot  of  the  decree  in  relation  to  any 
matter  not  finally  deterniined  by  it. 
French  v.  Shoemaker,  12  Wall.  86, 
20  L.  ed.  270.  But  see  Dainese  v. 
Kendall,  119  U.  S.  53,  30  L.  ed.  305. 


29  Hill  V.  Chicago  &  Evanston  R. 
R.  Co.,  140  U.  S.  52,  35  L.  ed.  331; 
Jackson  v.  Jackson,  C.  C.  A.,  175 
Fed.  710.  But  see  Keystone  Man- 
ganese &  Iron  Co.  v.  Martin,  132 
U.  S.  91,  33  L.  ed.  275. 

30  Bradshaw  v.  Miners'  Bank,  C. 
C.  A.,  81  Fed.  902. 

31  Stewart  v.  Masterson,  131  U. 
S.  151,  33  L.  ed.  114.  See  Judson 
V.  Courier  Co.,  25  Fed.   705. 

32  Hohorst  v.  Hamburg-American 
Packet  Co.,  148  U.  S.  262,  37  L.  ed. 
443;  National  Bank  of  Rondout  v. 
Smith,  156  U.  S.  330,  39  L.  ed.  441 ; 
Carmichael  v.  Texarkana,  C.  C.  A., 
58  L.R.A.  911,  116  Fed.  845;  Menge 
v.  Warriner,  C.  C.  A.,  120  Fed.  816; 
Cay  V.  Vereen,  C.  C.  A.,  144  Fed. 
839;  El.  Protection  Co.  v.  Am. 
Bank  Protection  Co.,  C.  C.  A.,  184 
Fed.  916;  General  El.  Co.  v.  Allis- 
Chahners  Co.,  C.  C.  A.,  194  Fed. 
413.  But  see  Dainese  v.  Kendall, 
119  U.  S.  53,  30  L.  ed.  305. 


3752 


WRITS    OF    ERROR    AND    APPEALS 


§{j95 


defendant  was  duly  served ;  ^3  a  decree  dismissing  a  bill  against 
one  defendant,  who  if  liable,  would  be  entitled  to  a  right  of 
subrogation  against  another,  whose  liability  was  still  undeter- 
mined ;  3*  and  a  decree  against  a  single  defendant  granting  a 
permanent  injunction  against  the  infringement  of  certain  claims 
in  a  patent,35  ^y  against  the  infringement  of  one  of  two  patents,^^ 
which  the  decree  adjudicated  to  be  valid,  and  a  similar  decree 
dismissing  a  bill  as  to  certain  claims  under  a  patent,^'  or  as  to 
one  of  two  trademarks  ^8  adjudicated  to  be  void,  but  reserving 
the  final  determination  concerning  the  other  claims  or  patents; 
have  been  held  to  be  not  appealable.  A  decree,  which  directs 
the  payment  of  money  and  delivery  of  property  by  some  de- 
fendants and  reserves  the  controversy  as  regards  the  others,^^ 


33  Beck  &  Pauli  Lith.  Co.  v. 
Waeker  &  B.  B.  M.  Co.,  C.  C.  A.,  76 
Fed.  10. 

34  Baker  v.  Old  Nat.  Bank,  C.  C. 
A.,  91  Fed.  449. 

36  Draper  Corporation  v.  Stai¥ord 
Co.,  255  Fed.  554. 

36  Bacon  v.  Oennett,  C.  C.  A.,  220 
Fed.  663. 

37  Ee  National  Enameling  & 
Stamping  Co.,  201  U.  S.  156,  50  L. 
ed.  707;  Globe-Wernicke  Co.  v. 
Fred  Macey  Co.,  C.  C.  A.,  119  Fed. 
696;  Memphis  Keeley  Institute  v. 
Leslie  E.  Keeley  Co.,  C.  C.  A.,  144 
Fed.  628;  Library  Bureau  v.  Yaw- 
man  &  Erbe  Mfg.  Co.,  C.  C.  A.,  147 
Fed.  245.  Contra,  Chicago  Wooden 
Ware  Co.  v.  Miller  Ladder  Co.,  C. 
C.  A.,  133  Fed.  541;  Seriven  v. 
North,  C.  C.  A.,  1.34  Fed.  366, 
where  a  decree  dismissing  so  much 
of  the  bill  as  set  up  infringement  of 
patents  and  trade-marks  but  granted 
an  injunction  against  unfair  com- 
petition as  to  the  profits  of  which 
it  directed  an  accounting  was  held 
to  be  final  and  appealable. 

38  Groblewski  v.  John  Chmiell  Co., 
C.  C.  A.,  264  Fed.  325.  Contra, 
Historical   Pub.    Co.    v.   Jones   Bros. 


Pub.   Co.,   C.    C.   A.,   231   Fed.    784, 
(two  cojjyrights). 

39  Forgay  v.  Conrad,  6  How.  201, 
12  L.  ed.  404. 

It  has  been  held  that  the  follow- 
ing orders  and  decrees  in  equity  are 
vot  final  and  cannot  be  reviewed  by 
appeal:  An  order  directing  money 
to  be  paid  by  a  party  into  court, 
Louisiana  Nat.  Bank  v.  Whitney, 
121  U.  S.  284,  30  L.  ed.  961;  Norris 
Safe  &  Lock  Co.  v.  Manganese  Steel 
Safe  Co.,  C.  C.  A.,  150  Fed.  577, 
or  to  a  receiver.  Lodge  v.  Twell, 
135  U.  S.  232,  34  L.  ed.  153.  An 
order  directing  the  delivery  of  prop- 
erty by  a  party  to  a  receiver,  to 
abide  the  result  of  the  suit,  Grant 
v.  Phcenix  Mut.  L.  Ins.  Co.,  106  U. 
S.  429,  27  L.  ed.  237.  Nor  it  seems 
an  order  denying  a  motion  that  a 
receiver  be  directed  to  set  apart  for 
the  benefit  of  the  complainant  and 
apply  for  the  complainant's  benefit 
such  fund  as  he  afterward  de- 
rives from  its  income  and  profits. 
Bankers'  Trust  Co.  v.  Missouri,  K. 
&  T.  Ey.  Co.,  C.  C.  A.,  251  Fed 
789,  796.  But  it  has  been  held  that 
the  order  of  the  District  Court  for 
Alaska   directing   the   delivery    to   a 
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receiver  of  a  placer  mine,  with  ili- 
rections  to  operate  the  same,  whicli 
would  soon  exhaust  the  supply  of 
gold,  was  appealable,  Be  McKenzie, 
180  U.  S.  536,  45  L.  ed.  657;  Ter- 
nanses  v.  Melsing,  C.  C.  A.,  106  Fed. 
775;  supra,  §§300,  325;  and  so 
was  an  order  directing  a  master 
to  examine  the  papers  in  a  box  and 
give  them  to  the  different  parties,  to 
whom  they  belonged.  Potter  v. 
Beal,  C.  C.  A.,  50  Fed.  860,  863. 
Not  appealable  are:  A  decree  ad- 
judging the  right  of  possession,  but 
appointing  a  special  master  to  take 
evidence  as  to  the  identity  of  the 
articles  to  be  delivered.  Rexford  v. 
Brunswick-Balke-Collender  Co.,  21^8 
U.  S.  339,  57  L.  ed.  — .  See  Gutting 
V.  Woodward,  C.  C.  A.,  234  Fed. 
307.  An  order  directing  the  de- 
livery of  property  to  a  new  trustee 
appointed  by  the  court,  when  an- 
other matter  is  reserved  for  further 
consideration,  Pulliam  v.  Christian, 
6  How.  209,  12  L.  ed.  408;  but  see 
Winthroj)  Iron  Co.  v.  Meeker,  109 
U.  S.  180,  27  L.  ed.  898.  A  judg- 
ment after  the  trial  of  an  issue  at 
law  directing  a  suit  in  equity  for 
interpleader  when  no  decree  in 
equity  had  been  entered.  Bacon  v. 
Gennett,  C.  C.  A.,  220  Fed.  663.  A 
decree  for  an  accounting.  Am.  Sul- 
phite Pulji  Co.  V.  Carthage  Sulphite 
Pulp  Co.,  C.  C.  A.,  224  Fed.  501. 
An  order  deciding  that  complainants 
were  entitled  to  recover  damages 
and  referring  the  case  to  a  special 
master  to  find  and  report  th^ 
amount  thereof.  Odbert  v.  Marquet, 
C.  C.  A.,  175  Fed.  44.  A  decree 
directing  a  conveyance  of  land, 
which  directs  an  accounting  and 
does  not  prescribe  the  time  within 
which  the  conveyance  shall  be  made, 
Maas    V.    Longstorf,    C.    C.    A.,    166 


Fed.  41.  An  order  directing  a  sale 
which  does  not  describe  the  prop- 
erty to  be  sold  sufficiently  specifical- 
ly to  warrant  an  immediate  sale. 
Railroad  Co.  v.  Swasey,  23  Wall. 
405.  An  order  directing  a  sale 
which  does  not  appoint  the  time  of 
sale,  Buckingham  v.  McLean,  13 
How.  150,  14  L.  ed.  90;  unless  it 
authorizes  a  master  to  fix  the  time 
of  sale.  Odbert  v.  Marquet^  C.  (J. 
A.,  175  Fed.  44;  Parsons  v.  Roljin- 
son,  122  U.  S.  112,  30  L.  ed.  1122. 
An  order  setting  aside  a  final  decree 
where  the  appellant  has  obtained 
leave  to  amend,  Fisher  v.  Simon,  C. 
C.  A.,  67  Fed.  387. 

But,  appealable  have  been  held, 
a  decree  upon  an  original  bill, 
which  sets  aside  a  former  decree  for 
fraud  and  orders  further  proceed- 
ings in  the  former  suit.  Hendryx  v. 
Perkins,  C.  C.  A.,  114  Fed.  801.  An 
order  setting  aside  a  decree  that 
struck  from  the  files  amended  plead- 
ings, which  bring  in  property  not 
originally  involved  in  a  suit,  Miocene 
Ditch  Co.  V.  Moore,  C.  C.  A.,  150 
Fed.  483.  An  order  granting  a  new 
trial,  which  the  court  had  no  juris- 
diction to  allow.  Nelson  v.  Mehan, 
C.  C.  A.,  12  L.R.A.(N.S.)  374,  155 
Fed.  1. 

Not  appealable:  A  decree  upon 
a  cross-bill  which  does  not  dispose 
of  the  original  bill,  Ex  parte  Rail- 
road Co.,  95  U.  S.  221,  24  L.  ed. 
355;  Ayres  v.  Carver,  17  How.  591, 
15  L.  ed.  179;  Winters  v.  Ethell, 
132  r.  S.-  207,  33  L.  ed.  339.  Emery 
V.  Central  Trust  &  Safe  Dieposit  Co., 
C.  C.  A.,  204  Fed.  965;  Gladys 
Belle  Oil  Co.  v.  Mackey,  C.  C.  A., 
216  Fed.  129.  A  decree  in  a  parti- 
tion suit  which  adjudges  tliat  the 
appeHees  are  owners  eacli  of  one- 
eighth    of    tlie    proiierty,    and    refers 
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the  matter  to  a  master,  Green  v. 
Fisk,  103  U.  S.  518,  26  L.  ed.  486; 
see  also  Perkins  v.  Tourniquet,  6 
How.  206,  12  L.  ed.  506;  Elder  v. 
MeClaskey,  C.  0.  A.,  70  Fed.  529; 
or  to  commissioners,  to  proceed  to 
partition,  Dangerfield  v.  Caldwell, 
C.  C.  A.,  151  Fed.  554.  A  decree 
of  affirmance  which  does  not  tix 
costs  nor  specify  the  sum  for  which 
it  is  rendered,  Wheeler  v.  Harris,  13 
Wall.  51,  20  L.  ed.  531;  The  Lucille, 
19  Wall.  73,  22  L.  ed.  64;  but  see 
Fowler  v.  Hamill,  139  V.  S.  549,  35 
L,  ed.  266;  contra  of  affirmance 
upon  writ  of  error,  Texas  &  Pac. 
Ey.  Co.  V.  Gentry,  163  U.  S.  353, 
363,  41  L.  ed.  186,  191.  An  order 
or  decree  denying  relief  except  ui  oa 
the  performance  of  certain  condi- 
tions, Barker  v.  Craig,  127  U.  S.  213, 
22  L.  ed.  147;  Stratton  v.  Dewey, 
C.  C.  A.,  79  Fed.  32;  unless  it 
clearly  appears  that  the  appellant 
has  refused  to  comply  with  the  con- 
ditions, Tuttle  V.  Clafiin,  C.  C.  A., 
66  Fed.  7.  An  order  overruling  ex- 
ceptions to  a  report  of  a  master  dis- 
missing a  claim  and  approving  the 
report  is  not  appealable.  Walter 
Scott  &  Co.  V.  Wilson,  C.  C.  A.,  115 
Fed.  284,  285;  per  curiam,  "It 
neither  determines  the  appellant 's 
right  nor  disposes  of  its  suit.  It 
still  remains  within  the  power  of 
the  court  below  to  set  aside  that 
report,  to  re-refer  the  case,  and  to 
direct  further  evidence  to  be  taken. 
A  confirmed  report,  at  best,  stands 
in  the  same  relation  to  a  decree  as 
a  verdict  to  a  judgment.  It  may  be 
almost  certain  that  the  decree  will 
follow  it,  but  it  cannot  be  enforced 
until  the  decree  is  entered."  Kings- 
bury v.  Kingsbury,  20  Mich.  212. 
A  docket  entry  "Opinion — Decree 
for    complainants,    is    not    a    decree 


and  so  not  appealable  till  a  former 
decree  has  been  entered  thereupon. ' ' 
Herrick  v.  Cutcheon,  C.  C.  A.,  55 
Fed.  6.  A  statement  on  the  records 
of  the  court :  ' '  Court  order :  pris- 
oner remanded.  Eegister  2  of  De- 
jiartments  1  to  10,  page  249,"  is 
not  a  final  judgment  nor  an  order, 
and  is  not  reviewable.  Clarke  v. 
McDade,  165  U.  S.  168,  171,  41 
L.  ed.  673,  674. 

Where,  after  certain  property  had 
been  sold  under  a  trust  deed  exe- 
cuted to  secure  three  promissory 
notes  to  the  holder  of  two  of  the 
notes,  an  action  was  brought  by  th? 
holder  of  the  remaining  note  to  set 
aside  the  sale,  and  for  an  account 
of  the  rents  collected,  and  of  the 
amount  due  u'lon  the  notes'  hi'ld  by 
each,  and  the"  special  term  of  the 
Supreme  Court  of  the  District  of 
Columbia  set  aside  the  sale  by  an 
order  from  which  an  immediate  ap- 
peal was  taken;  an  order  of  the 
general  term,  reviewing  the  order 
below,  ratifying  and  confirming  the 
sale,  and  remanding  the  cause  to 
the  special  term  "for  further  pro- 
ceedings, ' '  was  held  not  to  be  a 
final  order  within  the  meaning  of 
the  statute  allowing  appeals  from 
that  court  to  the  Suj)reme  Court  of 
the  United  States.  Daine?e  v.  Ken- 
dall, 119  U.  S.  53,  30  L.  ed.  305. 
No  appeal  can  be  taken  from  a 
decree  setting  aside  one  sale  and 
ordering  another,  Butterfield  v. 
Usher,  91  U.  S.  246,  23  L.  ed.  318; 
except  by  the  purchaser,  Blossom 
V.  Milwaukee  &  C.  R.  Co.,  1  Wall. 
655,  17  L.  ed.  673.  See  infra,  §  697. 
But  see  Grant  v.  Lowe,  C.  C.  A., 
89  Fed.  881.  Nor  from  a  decree 
setting  aside  aji  assignment  and 
directing  a  reference  to  determine 
the    rights    of    creditors.      Talley    v. 
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provided  that  tlie  ainoiuit  is  immediately  payable  and  does  not 
need  an  accounting  for  its  determination;*"  and  an  order  re- 
fusing to  dismiss  a  bill  as  regards  one  of  two  complainants, 
which  alleges  that  it  was  joined  without  its  consent,*^  are 
appealable. 

An  appeal  lies  to  the  Circuit  Court  of  Appeals  from  an  inter- 
locutory decree  or  order,  which  grants,  or  continues,  or  refuses 
or  dissolves,  or  refuses  to  dissolve,  an  injunction,  or  appoints 
a  receiver.*^  Upon  such  an  appeal  the  whole  bill  may  be  dis- 
missed ;*3  but  a  cross-appeal  by  the  complainant  cannot  be  sus- 

Nor 


Curtain,  C.  G.  A.,  58  Fed.  4. 
from  an  order  discharging  a  ^jre- 
vious  order  to  the  marshal  to  seize 
property  of  the  defendant.  Eiddle 
V.  Hudgins,  C.  C.  A.,  58  Fed.  490. 
Nor  from  a  decree  directing  an  ac- 
count to  be  taken  of  rents  and  pro- 
ceeds of  lands  with  an  option  to 
appellant  to  purchase  them  and 
leave  certain  other  questions  to  be 
decided  thereafter.  Crawford  v. 
Points,  13  How.  11,  14  L.  ed.  29. 
Nor  from  a  decree  to  take  an  ac- 
count upon  evidence  and  report  to 
the  court.  Beebe  v.  Russell,  3  9 
How.  283,  15  L.  ed.  668.  Nor  from 
a  decree  that  the  plaintiff  recover  of 
the  defendant  the  highest  market 
value  of  certain  bonds  to  be  ascer- 
tained by  the  court  in  special  term, 
where  the  amount  has  not  been  as- 
certained. Follansbee  v.  Ballard 
Pav.  Co.,  154  U.  S.  651,  and  25  L. 
ed.  802. 

Where  a  decree  dismissed  a  bill 
with  costs,  but  contained  a  recital 
declaring  that  the  patent  on  which 
the  complainant  sued  was  valid,  it 
was  said  that  the  defendant  could 
not  appeal  from  that  part  of  the 
decree.  Corning  v.  Troy  Iron  &  N. 
Factory,  15  How.  451,  465,  14  L.  ed. 
768,  774. 

40  Meagher  v.  Minnesota  Tliresh- 
ing  Mfg.  Co.,  145  U.  S.  608,  36  L. 
ed.  834. 


41  Brush   El.    Co.    v.    El.    Improve- 
ment Co.,  C.  C.  A.,  51  Fed.  557. 

42  26  St.  at  L.  826;  31  St.  at  L. 
660;  34  St.  at  L.  13  6;  Barnett  v. 
Conklin,  C.  C.  A.,  268  Fed.  177; 
supra,  %%  300,  325.  But  not  an 
order  of  the  Commissioner  of  Pat- 
ents dissolving  an  interference  pro- 
ceeding. Parker  v.  Craft,  C.  C.  A., 
258  Fed.  988.  Nor  a  decision  of 
the  Court  of  Appeals  of  the  District 
of  Columbia  upon  an  appeal  from  a 
decision  of  the  Commissioner  of  Pat- 
ents. Frasch  v.  Moore,  211  U.  S. 
1,'  53  L.  ed.  65.  See  supra,  §  147. 
Cf.  An  order  denying  a  stay  of  pro- 
ceedings in  the  same  ease  is  not  the 
denial  of  an  injunction.  Griesa  v. 
Mutual  Life  Ins.  Co.,  C.  C.  A.,  165 
Fed.  48;  Emery  v.  Central  Tr.  & 
Safe  Deposit  Co.,  C.  C.  A.,  204  Fed. 
966;  although  an  order  denying  a 
stay  of  proceedings  in  another  case 
be  so  considered.  No  appeal  was 
entertained  from  a  decree  staying 
proceedings  till  the  entry  of  a  de- 
cree of  a  State  court  or  the  further 
order  of  the  Federal  court,  Merri- 
man  v.  Chicago  &  E.  I.  Co.,  C.  C.  A., 
64  Fed.  535. 

43  Smith  V.  Vulcan  Iron  Works, 
165  U.  S.  518,  41  L.  ed.  810.  Ke 
Tampa  Suburban  E.  Co.,  168  U. 
S.  583,  42  L.  ed.  589;  Harriman  v. 
Northern    Securities   Co.,    196    U.    S. 
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tained.**  The  Supreme  Court  of  the  United  States  cannot  review 
sut'li  an  order  or  decree  by  an  appeal  from  the  Circuit  Court 
of  Appeals  ^^  or  from  the  court  of  first  instance,*^  although  it 
is  entered  after  a  hearing  and  makes  the  injunction  permanent 
pi-ovided  that  it  directs  an  accounting  before  a  master.*'  Nor, 
it  has  been  held,  when  it  retains  the  case  for  the  purpose  of 
settling  any  question  concerning  matters  as  to  which  relief  is 
prayed  in  the  complaint  that  may  arise  before  the  expiration 
of  the  existing  articles  of  incorporation  of  the  complainant.*^ 
Unless  it  dismisses  the  bill.*^  But  the  decision  of  the  Circuit 
Court  of  Appeals  in  all  such  cases  may  be  reviewed  by  the 
Supreme  Court  bj'  ceriiorari,^^  and  the  Circuit  Court  of  Appeals 
may  certify  to  the  Supreme  Court  any  question  involved  upon 
such  appeal,  even  one  of  jurisdiction.^^ 

It  has  been  held  that  an  order  which  is  purety  administrative 
in  its  nature,  such  as  an  order  granting  leave  to  sue  a  receiver,^^ 
and  an  order  purely  incidental  to  a  final  judgment  or  decree 
previously  entered  ^^  are  not  appealable.     That  no  appeal  will 


641,  49  L.  ed.  6:51 ;  supra,  §  300. 
See  Shubert  v.  Woodward,  C.  C.  A., 
167  Fed.  47. 

^Ex  parte  National  Enamelling 
&  Stamping  Co.,  201  U.  S.  156,  50 
L.   ed.  707. 

45Kirwan  v.  Murphy,  170  U.  S. 
205,  42  L.  ed.  1009;  Mitchell  Store 
Building  Co.  v.  Carroll,  2:^2  U.  S. 
••579;  Union  Pacific  E.  R.  Co.  v. 
Board  of  County  Commissioners, 
247  U.  S.  282,  "where  the  decisions 
below  were  rested  on  the  ground  of 
adequate  legal  remedy,  which  might 
have  been  made  the  basis  for  a  final 
dismissal  of  the  bill. ' '  Supra, 
§  688a. 

48  Brown  v.  Swann,  9  Peters  1, 
9  L.  ed.  29;  McCollum  v.  Eager,  2 
How.  61,  11  L.  ed.  179:  Barnard  v. 
Gibson,  7  How.  650,  12  L.  ed.  857; 
Beebe  v.  Russell,  19  How.  283,  15 
L.  ed.  668;  Thomas  &  Co.  v.  Wool- 
dridge,  23  Wall.  283,  23  L.  ed.  135 
(an  order  dissolving  an  injunction); 


Hayes  v.  Fisher,  102  U.  S.  121,  26 
L.  ed.  95;  MeGourkey  v.  Toledo  & 
Ohio  Central  Ry.  Co.,  146  U.  S.  536, 
36  L.  ed.  1079. 

47  Ibid. 

48  Covington  v.  First  Nat.  Bank 
185  U.  S.  270,  46  L.  ed.  906. 

49  Shaffer,  v.  Carter,  2.52  U.  S. 
37;  supra,  §  688. 

50^6  Tampa  Suburban  R.  Co.,  168 
U.  S.  583,  42  L.  ed.  589  (a  re- 
ceiver) ;  Harriman  v.  Northern  Se- 
curities Co.,  196  U.  S.  641,  49  L. 
ed.  631;  supra,  §  689. 

51  U.  S.  V.  Jahn,  155  U.  S.  109, 
39  L.  ed.  87;  McLish  v.  Roff,  141 
V.  S.   661,  668,  35  L.  ed.   893,  895. 

62  N.  Y.  Security  &  Tr.  Co.  v. 
Illinois  Transfer  R.  Co.,  C.  C.  A., 
104  Fed.  710.  Cf.  Mercantile  Tr. 
Co.  V.  Farmers'  L.  &  Tr.  Co.,  C.  C. 
A.,  81  Fed.  254. 

53Callan  v.  May,  2  Black  541,  17 
L.  ed.  281.  Not  appealable  are,  an 
order   after   a   judgment    or    decree 
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lie  from  an  order  sti-ikiug  from  the  tiles  a  petition  tiled  Avithout 
leave  at  the  previons  term,  although  sueli  paper  bears  the  file 
mark  of  the  clerk.^* 

Appeals  in  admiralty  are  previously  considered.^^ 
Where,  in  pursuance  of  a  special  act  of  Conji-ress,  tiie  Court 
of  Claims  reopened  a  case  in  which  judgment  had  been  ren- 
dered for  the  claimant,  and,  as  a  part  of  the  original  judgment, 
awarded  him  a  further  sum,  which  had  lieen  omitted  by  mis- 
take, the  order  adjudging  the  additional  sum  was  held  to  be 
merged  in  the  original  judgment,  an  appeal  from  which  was 
barred  by  the  lapse  of  time,  and  consequently  to  be  not  ap- 
pealable.^^ A  judgment  of  the  Court  of  Claims  which  is  purely 
advisory  is  not  ai)i)ealable.^''^ 

§  696.  Value  of  the  matter  in  dispute  upon  writs  of  error 
and  appeals.  The  final  judgments  and  decrees  of  the  State 
courts  are  reviewed  by  the  Supreme  Court  ;i  the  final  judg- 
ments and  decrees  of  the  District  Courts,  including  the  District 
Court  of   HaAvaii,^  except  those   in  bankruptcy;^   and  of   the 


for  possession  directing  the  issue  of 
a  writ  of  lidhere  facias  possession- 
em. Ibid.  See  Baxter  v.  Bevil 
Phillips  &  Co.  et  al.,  219  Fed.  309. 
An  order  granting  leave  to  file  a  bill 
of  exceptions;  Honey  v.  Chicago,  B. 
&  Q.  E.  Co.,  C.  C.  A.,  82  Fed.  77.S. 
An  order  of  the  lower  court  pending 
an  appeal,  directing  a  reference  to 
ascertain  whether  a  tenant  sliouhl 
pay  rent  to  the  defendant  or  to  a 
receiver  previously  appointed,  Grant 
V.  Phoenix  Life  Ins.  Co.,  121  U.  S. 
118.  Appealahle,  have  been  held 
to  be:  An  order  confirming  a  sale. 
This  brings  up,  however,  only  rul- 
ings subsequent  to  the  order  for  the 
sale.  Lisman  v.  Knickerbocker  Tr. 
Co.,  C.  C.  A.,  211  Fed.  4i:i,  417; 
infra,  §  711f.  An  order  refusing 
to  modify  a  decree  because  of  a 
subsequent  agreement  between  the 
parties,  U.  S.  v.  Trogler,  C.  C.  A., 
2.37  Fed.  181;  and  an  order  vacat- 
ing a  previous  order   made   on   set- 


tlement of  a  compromise  decree  al- 
lowing fees  to  counsel,  McPherson  v. 
U.  S.,  C.  C.  A.,  245  Fed.  35.  But 
see  Painter  v.  Union  Trust  Co.,  C.  C. 
A.,   246   Fed.    240. 

54  Born  v.  Schneider,  128  Fed. 
179. 

55  Supra,  §  592. 

56  U.  S.  V.  Grant,  110  U.  S.  225, 
28  L.  ed.  127. 

67i?e  Sanborn,  148  U.  S.  222,  37 
L.  ed.  429,  mpra,  §§  68C,  688. 

§  696.  1  Jud.  Code,  §  237  re-en- 
acting U.  S.  R.  S.  §709;  Buel  v. 
Van  Ness,  8  Wheat.  312,  5  L.  ed. 
624 ;   supra,  §  693. 

2  Jud.  Code,  §}?  128,  238,  re-en- 
acting 26  St.  at  L.  826,  827,  §§  5,  6; 
No.  Pac.  R.  Co.  V.  Amato,  144  U.  S. 
46.5,  36  L.  ed.  506;  S.  C,  C.  C.  A., 
49  Fed.  881;  The  Paquete  Habana, 
175  U.  S.  677,  44  L.  ed.  .320. 

3  30  St.  at  L.  544,  ,553,  §25; 
supra,  §§  669,  688. 
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Court  of  Appeals  of  the  District  of  Columbia,*  are  reviewed, 
by  the  Supreme  Court  and  the  Circuit  Courts  of  Appeals  as  the 
case  may  be;  the  interlocutory  orders  of  the  District  Courts, 
includino-  the  District  Court  of  Hawaii,^  appointing'  receivers 
and  granting,  or  continuing,  or  dissolving,  or  refusing,  or  re- 
fusing to  dissolve  injunctions,  and  the  judgments  of  the  District 
Courts  adjudging  and  refusing  to  adjudge  the  defendants 
bankrupts  and  grantijig  or  denying  a  discharge,  are  reviewed 
by  the  Circuit  Courts  of  Appeals ;  in  the  respective  cases  of 
wliicli  these  appellate  courts  have  jurisdiction,^  without  regard 
to  the  amount  involved ;  except  in  cases  to  recover  claims  against 
the  United  States,  when  the  claimant  cannot  appeal  unless  his 
claim  exceeds  one  thousand  dollars  or  has  been  forfeited  to  the 
Ignited  States  for  frauds  The  judgments  of  the  District  Courts 
in  bankruptcy  which  allow  or  reject  a  claim  of  five  hundred  dol- 
lars or  more  are  reviewed  by  the  Circuit  Courts  of  Appeals.^ 
The  final  judgments  and  decrees  of  the  Circuit  Courts  of  Appeals 
in  all  other  cases,  where  the  decisions  of  these  courts  are  not 
final,  maj"  be  reviewed  by  the  Supreme  Court  of  the  United 
States  by  appeal  or  writ  of  error,  as  the  case  may  be,  where 
the  matter  in  controversy  exceeds  one  thousand  dollars  besides 
costs.^  The  judgments  and  decrees  of  the  Circuit  Courts  of 
Appeals  when  final  may  be  reviewed  by  the  Supreme  Court 
by  certiorari,  irrespective  of  the  amount  involved.^®  The  final 
judgments  and  decrees  of  the  District  Court  for  the  District 
of  Alaska,  or  for  any  division  thereof,  are  reviewed  immediately 
by  the  Supreme  Court  of  the  United  States'  irrespective  of  the 
amount  involved  in  cases  in  which  such  court  has  otherwise 
jurisdiction.^^     In  all  other  civil  cases  in  which  the  amount  in- 

4Jud.    Code,   §250,   36    St.    at   L.  8.30    St.    at    L.    .544,    .55.3,    §25; 

1087.     See  supra,  §  691.  svpra,   §  666. 

5Jud.    Code,     129,    36    St.    at    L.  9  26  St.  at.  L.  826,  829,  §  6;   supra, 

1087,  re-enacting  26  St.  at   L.   828  §688;   San  Pedro  L.   A.  &  S.  L.  E, 

§7;   31  St.  at  L.  158,  §86;   Wright  R.   Co.  v.  U.   S.,  247  U.   S.   307,  38 

V.  MacFarlane  &  Co.,  C.  C.  A.,  122  Sup.  Ct.  498,  32  L.  ed.  1129. 

Fed.    770.      See    §§300,   325,   srtpra.  10  Ibid.;  supra,  §689. 

6  30    St.    at    L.    544,    553,    §25;  llJud.   Code,   §247,   36  St.   at  L. 

supra,  §  666.  1087,  see  supra,  §  691. 

7Eeid  v.  U.  S.,  211  U.  S.  529,  53 
L.  ed.  313. 
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volved  or  the  value  of  the  subject  matter  in  controversy  ex- 
ceeds five  hundred  dollars,  and  in  all  criminal  cases,  they  are 
reviewed  by  the  United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Circuit.^^  The  judgments  and  decrees  of  the  Supreme 
Court  and  the  District  Court  of  Porto  Rico,  are  reviewed  by 
the  Supreme  Court  of  the  United  States,  in  the  cases  of  which 
it  has  otherwise  jurisdiction,  irrespective  of  the  amount  in- 
volved. ^^ 

"In  all  cases  other  than  those  in  wliich  a  writ  of  error  or 
appeal  will  lie  direct  to  the  Supreme  Court  of  the  United  States 
as  provided  in  section  two  hundred  and  forty-seven,  in  which 
the  amounts  involved  or  the  value  of  tlie  subject  matter  in  con- 
troversy shall  exceed  five  hundred  dollars,  and  in  all  criminal 
cases,  writs  of  error  and  appeals  shall  lie  from  the  district  court 
for  Alaska  or  from  any  division  thereof,  to  tlie  circuit  courts  of 
appeals  for  the  ninth  circuit,  and  the  jud<rments,  orders  and 
decrees  of  said  court  shall  be  final  in  all  such  cases.  But  when- 
ever such  Circuit  Court  of  Appeals  may  desire  the  instruction 
of  the  Supreme  Court  of  the  United  States  upon  any  question 
or  proposition  of  law  which  shall  have  arisen  in  any  such  cases, 
the  court  may  cert  if. y  such  question  or  proposition  to  the 
Supreme  Court,  and  thereupon  the  Supreme  Court  shall  give  its 
instruction  upon  the  question  or  proposition  certified  to  it,  and 
its  instructions  shall  be  binding  upon  the  Circuit  Court  of 
Appeals."  1* 

Final  judgments  and  decrees  of  the  District  Court  of  the 
Canal  Zone  are  reviewed  by  the  Circuit  Court  of  Appeals  of 
tlie  Fifth  Circuit  "in  all  actions  and  proceedings  in  which  the 
Constitution  or  any  statute,  treaty,  title,  right  or  privilege  of 
the  United  States,  is  involved  and  a  right  thereunder  denied 
and  in  cases  in  Avhich  the  value  in  controversy  exceeds  one  thou- 
sand dollars,  to  be  ascertained  by  the  oatli  of  either  party,  or  by 

12  Ibid.,  §134.     See  supra,  §691.  §  134,  36  St.  at.  L.  1134,  Comp.  St. 

IS  Ibid.,  §244,  re-enaeting,  31  St.  §1125;     supra,    §693.      A    motion 

at   L.   85,    §  35 ;    Maricopa   &  P.   R.  to    dismiss    was    denied    where    the 

Co.  V.  Territory  of  Arizona,  156  U.  value   of   the    amount    involved    was 

S.   347,   39   L.    ed.   447;    Springville  doubtful  and  was  said  so  to  be  by 

City  V.   Thomas,   166   U.   S.   707,  41  the   Chief   Justice   of   the   Hawaiian 

L.   ed.  1172.     Supra,  §692.  Supreme  Court  when  he  allowed  the 

14  Act  of  March  3,  1911,  eh.  231,  aj.peal.      Ihihi   ct   al.    v.    Kahaulclio, 
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other  competent  evidenee,^^  and  also  in  criminal  causes  wherein 
the  offense  charged  is  punishable  as  to  a  felony."  ^^  The  judg- 
ments of  the  Court  of  Claims  may  be  reviewed  by  appeal  on 
behalf  of  the  plaintiff,  in  case  of  a  suit  on  a  claim  against  the 
United  States,  where  the  amount  in  controversy  exceeded  three 
thousand  dollars  or  his  claim  was  forfeited  to  the  United  States 
for  fraud,  and  on  behalf  of  the  United  States  in  all  cases  de- 
cided adversely  to  them.^'' 

Where  the  right  to  an  appeal  or  writ  of  error  depends  on  the 
value  of  the  matter  in  dispute,  such  value  must  be  estimable  in 
money. ^®    Consequently,  in  such  cases,  where  the  matter  in  dis- 


0.  C.  A.,  263  Fed.  817.  An  affidavit 
that  the  value  of  the  land  in  suit  ex- 
ceeded $25,000  was  held  not  to  be 
sufficient  to  confer  jurisdiction 
where  only  a  half  interest  of  the 
same  was  affected  and  the  affidavit 
did  not  show  that  the  affiant  ap- 
praised the  half  interest  only.  En- 
riquez  v.  Enriquez,  222  U.  S.  123, 
56  L.  ed.  122.  The  denial  of  a  writ 
of  mandamus  to  compel  the  recogni- 
tion of  certain  judgments  exceeding 
5,000  and  a  levy  of  taxes  by  mu- 
nicipal officers  of  five  mills  on  the 
dollar,  each  year,  to  pay  the  same, 
involves  the  jurisdictional  amount. 
Beadles  v.  Smyser,  209  U.  S.  393,  52 
L.  ed.  849.  The  fact  that  the  de- 
cree grants  a  divorce  and  separation^ 
and  awards  alimony,  is  no  objec- 
tion to  the  jurisdiction.  De  La 
Eama  v.  De  La  Rama,  201  U.  S.  303, 
50  L.  ed.  765.  It  was  held  that 
there  could  be  no  review  of  a  pro- 
ceeding by  a  railroad  company  to 
compel  a  board  to  revoke  an  order 
for  the  transportation  of  detectives 
free,  since  the  value  in  controversy 
did  not  appear.  Board  of  Public 
Utility  Commissioners  v.  Manila 
Electric  E.  &  Light  Co.,  249  U.  S. 
262,  39  Sup.  Ct.  272,  63  L.  ed.  596. 
As  to  the  review  of  decrees  settling 


accounts,  Kennedy  v.  8iimott,  179 
U.  S.  606,  45  L.  ed.  339;  admitting 
wills  to  probate^  Ormsby  v.  Webb, 
1.34  U.  S.  47,  33  L.  ed.  805;  and 
upon  applications  for  the  wri':s  of 
habeas  corpus.  Cross  v.  Burke,  146 
U.  S.  82,  36  L.  ed.  896;  Perrine  v. 
Slack,  164  U.  S.  452,  41  L.  ed.  510. 
16  A  counter-claim  which  is  disal- 
lowed in  a  judgment  for  plaintiff 
is  included  in  computing  the  juris- 
dictional amount.  Pacific  Mail  S.  S. 
Co.  V.  Balderach,  C.  C.  A.,  229  Fed, 
562;  Pacific  Mail  S.  S.  Co.  v.  Ben- 
eby,  C.  C.  A.,  250  Fed.  444.  See 
supra,  §  693. 

16  37  St.  at  L.  565,  Comp.  St. 
§  10045.  A  judgment  imposing  a 
fine  of  $25  for  contempt  was  not 
reviewed.  Smith  v.  Government  of 
Canal  Zone,  C.  C.  A.,  239  Fed.  133. 
See  supra,  §  693. 

17  Jud.  Code,  §  242,  36  Stat,  at  L. 
1087,  re-enacting  U.  S.  R.  S.,  §  707; 
24  St.  at  L.  506,   §  9 ;   ^upra,  %  686. 

18  So  held  of  the  right  to  a  county 
seat.  Smith  v.  Adams,  130  U.  S. 
167,  32  L.  ed.  895.  A  county  cler'.i 
who  is  not  shown  to  be  a  taxpayer 
has  no  pecuniary  interest  in  the 
assessment  of  property  there  for 
taxation.  Caffrey  v.  Oklahoma  Ter- 
ritory, 177  U.  S.  346,  44  L.  ed.  799. 
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pute  is  the  right  to  personal  liberty  or  the  right  to  the  custody 
of  a  child,  by  habeas  corpus  or  otherwise,^^  the  right  to  a  divorce 
in  which  no  alimony  is  sought  or  granted,''"  the  riglit  to  tlie 
issue  of  a  patent,^^  or  the  registration  of  a  trademark,^^ — no  ap- 
peal or  writ  of  error  can  be  maintained. 

The  value  of  the  matter  in  dispute  at  the  time  of  the  entry  of 
the  judgment  is  alone  to  be  considered,^^  including  interest  ac- 
crued before  judgment  and  therein  included.^*  No  interest  sub- 
sequently accrued ;  ^^  nor,  it  has  been  held,  in  cases  from  Porto 


See  also  Cameron  v.  U.  R.  146  U.  S. 
533,  36  L.  ed.  1077. 

19  Lee  v.  Lee,  8  Pet.  44,  8  L.  cd. 
860;  Pratt  v.  Fitzhugh,  1  Black, 
271,  17  L.  ed.  206;  Barry  v.  M(m-. 
ccin,  5  How.  103,  12  L.  ed.  70;  Laii 
Ow  Bew  V.  U.  S.,  144  U.  S.  47,  36 
L.  ed.  340;  Perrine  v.  Slack,  164  U. 
S.  452,  41  L.  ed.  510;  Cross  v. 
Burke,  146  U.  S.  82,  36  L.  ed.  896; 
Thompson  v.  Thompson,  226  U.  S. 
551,  57  L.  ed.  — . 

20  Simms  v.  Simms,  175  U.  S.  162, 
166,  44  L.  ed.  115,  116.  Where  the 
decree  directed  the  payment  of  ali- 
mony, the  value  of  the  matter  in 
dispute  was  estimated  by  a  consid- 
eration of  the  expectancy  of  life  of 
the  wife.  Thompson  v.  Thompson, 
226  U.  S.  551,  560,  57  L.  ed.  — . 

21  Durham  v.  Seymour,  161  U.  S. 
235,  40  L.  ed.  682. 

22  South  Carolina  v.  Seymour,  153 
U.  S.  353,  38  L.  ed.  742. 

23  Bank  of  U.  S.  v.  Daniel,  12 
Peters  32,  9  L  ed.  989;  Walker  v. 
U.  S.,  4  Wall.  163,  18  L.  ed.  319. 
As  to  the  plaintiff 's  right  to  re- 
duce the  judgment  by  filing  a  remit- 
titur of  part  of  the  verdict,  and 
thus  prevent  an  appeal,  see  supra, 
§  480.  Where  part  of  the  judgment 
had  been  paid  it  was  held  that  the 
balance,  not  the  original  amount, 
was   the   matter   in   dispute.      Thorp 


V.  Bnnnifield,  177  U.  8.  15,  44  L.  cd. 
652.  So  wherf  part  of  the  amount 
of  the  judgment  was  not  disputed 
below.  Wabash,  St.  L.  &  P.  Ry.  Co. 
V.  Knox,  110  U.  S.  304,  28  L.  ed. 
155;  Cox  V.  Western  L.  &  C.  Co., 
123  U.  S.  375,  31  L.  ed.  178.  It  has 
been  held  that  the  plaintiff  cannot, 
by  excepting  to  the  allowance  of 
part  of  the  damages  awarded  to  him 
and  to  the  refusal  by  the  trial  court 
to  permit  a  remittitur,  when  he 
brings  a  writ  of  error  to  correct  this 
alleged  error,  obtain  the  dismissal 
of  defendant's  writ  of  error  upon 
the  ground  that  the  actual  value  of 
the  matter  in  dispute  is  less  than 
tlie  jurisdictional  amount.  Bait.  & 
O.  R.  Co.  V.  Griffith,  159  U.  S.  603. 

24  Quebec  S.  S.  Co.  v.  Merchant, 
133  U.  S.  375,  33  L.  ed.  656;  Keller 
V.  Ashford,  33  U.  S.  610,  33  L.  ed. 
667.  Mass.  Ben.  L.  Ass'n  v.  Miles, 
137  U.  S.  689,  33  L.  ed.  667.  But 
not  interest  added  by  an  ex  parte 
amendment  of  the  judgment  on  the 
defendant's  motion.  No.  Pac.  R. 
Co.  V.  Booth,  152  U.  S.  671,  38  L. 
ed.  591.  As  to  the  method  of  cal- 
culating the  interest  when  there 
have  been  payments  on  account  of 
the  principal,  see  Woodward  v. 
Jewell,  140  IT.  S.  247,  35  L.  ed.  47S. 

26  Walker  v.  IT.  S.,  4  Wall.  163, 
18   L.   ed.   319;   Knapp  v.  Banks,  2 
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Rico,  interest  previously  accrued  when  provided  for  in  the 
judgment,  but  not  included  therein ;  ^^  nor  right  claimed  at  the 
outset  of  the  suit  but  abandoned  before  the  judgment  was  en- 
tered, can  be  taken  into  consideration.^'  AVhere  a  defendant's 
counter-claim  has  been  dismissed  and  judgment  rendered  for 
the  plaintiff,  the  amount  of  the  counter-claim  added  to  the 
amount  of  the  plaintiff's  recovery  is  the  value  of  the  matter  in 
dispute,^^  unless  the  bill  of  exceptions  shows  that  on  the  trial 
the  defendant  abandoned  all  or  a  part  of  his  counter-claim ;  ^^ 
or  the  counter-claim  does  not  inject  a  new  element  of  value  into 
the  case.^°  The  probative  force  of  the  judgment,  and  its  effect 
as  an  estoppel  in  a  subsequent  suit  between  the  same  parties  to 
recover  a  larger  amount,  as  in  the  case  of  a  judgment  in  a  suit 
to  collect  a  coupon,  cannot  be  considered  as  adding  to  the  value 


How.  73,  11  L.  ed.  184;  W.  U.  T. 
Co.  V.  Eogers,  93  U.  S.  565,  23  L. 
ed.  977;  Thompson  v.  Butler,  95  U. 
S.  694,  24  L.  ed.  540. 

86  Ortega  v.  Lara,  202  U.  S.  339, 
50  L.  ed.  1055.  Upon  appeal  from 
a  decree  or  writ  of  error  to  the 
judgment  of  an  appellate  court  af- 
firming the  decree  or  judgment  of  a 
court  below,  ordinarily  where  such 
judgment  or  decree  of  affirmance 
expressly  includes  interest  from  a 
time  antecedent  to  its  entry  and  the 
int-erest  is  a  part  of  the  claim  liti- 
gated, the  interest  is  included  in 
the  computation  of  the  value  of  the 
matter  in  dispute.  Zeckendorf  v. 
Johnson,  123  U.  S.  617,  31  L.  ed. 
277;  The  Patapsco,  12  Wall.  451,  20 
L.  ed.  457;  The  Eio  Grande,  19 
Wall.  178,  22  L.  ed.  60.  See  Keller 
V.  Ashford,  133  U.  S.  610,  617,  33 
L.  ed.  667,  671 ;  Woodward  v.  Jewell, 
140  U.  S.  257,  258,  35  L.  ed.  464, 
465.  If  the  judgment  of  affirmance 
is  silent,  as  to  interest,  interest  is 
not  included  in  the  computation. 
Eailroad  Co.  v.  Trook,  100  IT.  S. 
112;  District  of  Columbia  v.  Gan- 
non, 130  U.  S.  227,  32  L.  ed.  922. 


27  Tintsman  v.  National  Bank, 
100  U.  S.  §;  Export  and  Import 
Lumber  Co.  v.  Port  Banga  Lumber 
Co.,  237  IT.   S.  388. 

28Dushane  v.  Benedict,  120  U.  S. 
630,  30  L.  ed.  810;  Block  v.  Darling, 
140  U.  S.  234,  35  L.  ed.  476;  Busk- 
staff  V.  Eussell,  151  U.  S.  626,  38 
L.  ed.  292;  Clark  v.  Sibway,  142  U. 
S.  682,  35  L.  ed.  1157;  Sire  v.  EUi- 
thorpe  A.  B.  Co.,  137  U.  S.  579,  34 
L.  ed.  801;  Harten  v.  Loffler,  212 
U.  S.  397,  53  L.  ed.  568.  Where  the 
matter  set  up  in  the  cross-bill  is 
directly  responsive  to  the  averments 
in  the  original  bill,  and  is  directly 
connected  with  the  transactions 
therein  set  forth  as  the  gravamen  of 
the  plaintiff 's  case,  the  amount 
claimed  in  the  cross-bill  may  be 
considered  in  determining  the  juris- 
diction on  appeal  from  a  decree 
upon  both  bills.  Lovell  v.  Cragin, 
136  U.  S.  130,  141,  34  L.  ed.  372, 
375. 

29Bradstreet  Co.  v.  Higgins,  112 
U.  S.  227,  28  L.  ed.  715. 

30  Martinez  v.  International  Bank- 
ing Corporation,  220  U.  S.  214,  55 
L.  ed.  438.     See  supra,  §  198. 
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of  the  matter  in  dispiite.^i  As  a  general  rule,  Avhere  judgment 
is  for  the  defendant,  the  amount  of  the  plaintiff's  claims  is  the 
value  of  the  matter  in  dispute;  but  this  rule  is  subject  to  the 
qualification  that  the  demand  shall  clearly  appear  to  have  been 
made  in  good  faith  for  such  amount.^^    When  there  is  an  appeal 


31  Elgin  V.  Marshall,  106  U.  S. 
578,  580,  27  L.  ed.  249,  250;  Bruce 
V.  Manchester  &  K.  R.  Co.,  117  U. 
S.  514,  29  L.  ed.  990;  Clay  Center 
V.  Farmers'  L.  &  Tr.  Co.,  145  U.  S. 
224,  36  L.  ed.  685;  Reid  v.  U.  S. 
211  U.  S.  529,  53  L.  ed.  313. 

Huntington  v.  Saunders,  163  U, 
S.  319,  41  L.  ed.  174.  Cf.  Richard- 
son V.  Green,  130  U.  S.  104,  32  L. 
ed.  1872;  Wabash  v.  Rudolph,  217 
U.  S.  561,  54  L.  ed.  883.  See  §  6, 
supra.  Where  the  application  was 
for  a  judgment  directing  the  con- 
tinuous levy  of  taxes  to  pay  previous 
judgments  for  a  series  of  years,  it 
was  held  that  the  aggregate  amount 
of  such  judgments  measured  the 
value  of  the  matter  in  dispute.  Bead- 
les V.  Smyser,  209  U.  S.  393,  399,  52 
L.  ed.  849,  852.  Where  separate 
actions  for  a  penalty  were  properly 
consolidated  and  the  Circuit  Court 
of  Appeals  had  reversed  a  judgment 
for  an  inadequate  penalty  and  di- 
rected judgment  below  in  accord- 
ance with  its  opinion;  it  was  held 
that  the  correct  amount  of  possible 
penalties  in  all-  the  actions  consoli- 
dated was  the  measure  of  the  mat- 
ter in  dispute.  Baltimore  &  O. 
Southwestern  R.  R.  Co.  v.  U.  S.,  220 
U.  S.  94,  55  L.  ed.  384. 

32  If,  for  instance,  a  greater 
amount  than  $5,000  was  claimed  in 
the  ad  damnum  clause  of  the  declara- 
tion, and  the  bill  of  particulars 
showed  the  actual  claim  to  be  less, 
the  latter  would  be  the  value  of  the 
matter     in      dispute.        Gorman     v. 


Havird,  141  U.  S.  206,  207,  35  L.  ed. 
717,   718,  per  Brown,  J.     So  in  an 
action    for    trespass    on    land    worth 
$1,800,   by  the   levy   upon   the   same 
of   an   execution   for   less   than  $30, 
when    there    was    no    allegation    of 
special  damage,  and  it  appeared  that 
the   plaintiff   had   released   the   levy 
by  paying  the  amount  of  the  execu- 
tion, although  spite  was  alleged,  and 
the    damages    laid    at    $6,000,    the 
court  held  that  the  matter  in  dispute 
was  less  than  $5,000.     Magruder  v. 
Armes,  180  U.  S.  496,  45  L.  ed.  638. 
See  Bradstreet  Co.  v.   Higgins,   112 
U.  S.  227,  28  L.  ed.  715.    Where  the 
object  of  a  suit  is  to  apply  property 
worth   more,    to    the    payment   o£    a 
debt   worth   less,   than   the   jurisdic- 
tional  amount,    the    amount   of    the 
debt,  not  the  value  of  the  property, 
is  the   test  of  jurisdiction.      Gibson 
V.  Shufeldt,  122  U.  S.  27,  29,  30  L. 
ed.  1083,  1084,  per  Gray,  J. ;  Peyton 
V.  Robertson,  9  Wheat.  527,  6  L.  ed. 
151;    Farmers'  Bank  of  Alexandria 
V.  Hooff,  7  Pet.  168,  8  L.  ed.  646; 
Ross  V.  Prentiss,  3  How.  771,  11  L. 
ed.  824.     In  a  suit  to  establish  the 
right    to    an    office,    the    aggregate 
amount  of   the  salary  for  the  unex- 
pired term  claimed  by  the  plaintiff 
in  error  is  the  value  of  the  matter 
in    dispute.      U.    S.    v.    Addison,   22 
How.   174,   16  L.  ed.  304;    Smith  v. 
Whitney,   116  U.   S.   167,  29   L.   ed. 
601;    Handley   v.   Stutz,   137   U.    S. 
366,  34  L.  ed.  706.    See  N.  E.  Mtge. 
Security  Co.  v.  Gay,  145  U.  S.  123, 
36  L.  ed.  646;  U.  S.  v.  Wanamj>ker. 
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147  U.  S.  149,  :J7  L.  ed.  118.  A  sum 
claimed  for  ilisbursements  not  al- 
leged to  have  been  made  by  the 
plaintiff  is  not  included.  Gorman 
V.  Havird,  141  U.  S.  206,  35  L.  ed. 
7 1 7.  In  a  suit  to  remove  a  trustee, 
the  value  of  the  matter  in  dispute 
is  the  value  of  the  trust  estate,  not 
the  value  of  the  trustee 's  commis- 
sions or  other  compensation.  Ken- 
aday  v.  Edwards,  134  U.  S.  117,  33 
L.  ed.  853.  But  see.  Caffrey  v.  Ter- 
ritory of  Oklahoma,  177  U.  S.  3  46, 
44  L.  ed,  799.  In  a  suit  to  recov.n- 
land  the  value  of  the  interest  in  tlie 
same  claimed  by  the  plaintiff  is  that 
of  the  matter  in  dispute.  Green  v. 
Fisk,  154  U.  S.  668,  and  26  L.  ed. 
486;  Vieksburg,  S.  &.  P.  R.  Co,  v. 
Smith,  135  U.  S.  195;  34  L.  ed.  95; 
Black  V.  Jackson,  177  U.  S.  349,  44 
L.  ed.  801;  Cameron  v.  U.  S.,  146 
U.  S.  533,  36  L.  ed.  l077.  In  a  suit 
to  recover  the  possession  of  lease- 
hold premises,  the  amount  expended 
by  the  lessee  in  the  improvement  of 
the  premises  may  be  considered  in 
estimating  the  value  of  the  matte.- 
in  dispute.  Harris  v.  Barber,  129 
U.  S.  366,  32  L.  ed.  697.  In  a  pro- 
ceeding to  recover  summary  posses- 
sion of  mortgaged  property  held  by 
a  tenant  of  the  mortgagor,  the  value 
of  the  defendant 's  leasehold,  not 
that  of  the  laud,  was  held  to  lie 
that  of  the  matter  in  dispute.  Wil- 
lis V.  Eastern  Tr.  &  B.  Co.,  167  U. 
S.  76,  42  L.  ed.  83.  Where  the 
plaintiff'  sought  to  review  a  judg- 
ment giving  it  possession  of  land 
upon  the  jjayment  of  money  which 
was  awarded  to  the  defendant,  th? 
latter  sum,  not  the  value  of  {h.^ 
land,  was  the  value  of  the  matter  in 
dispute.  Pittsburg  L.  &  C.  Works 
v.  State  Nat.  Bank,  154  U.  S.  626, 
and   24   L.   ed.    270.      In    a   suit   of 


trespass  qiuiic  clausuin  fic(/it  and 
de  bonis  asportatis,  the  amount  of 
the  judgment  for  the  value  of  ore 
taken  from  the  land  \\as  the  \alue 
of  the  matter  in  dispute,  not  the 
value  of  the  land,  whero  nc-thjr 
jiarty  set  up  title,  altho.igli  the 
judgment  might  collaterally  affect 
the  title.  N.  J.  Zinc  Co.  v.  Trotter, 
108  U.  S.  564,  27  L.  ed.  828.  In  a 
suit  for  an  injunction,  the  value  of 
the  object  sought  to  be  gained  by 
the  bill,  not  the  amount  of  tl.e 
j)laintiff 's  damages,  is  ordinal  ily 
the  value  of  the  matter  in  dispute. 
Miss.  &  Mo.  R.  Co.  V.  Ward,  2 
Black,  485,  17  L.  ed.  311  ;  Market 
Co.  V.  Hoffman,  101  U.  S.  112,  25 
L.  ed.  782.  In  a  suit  to  enjoin  the 
issue  of  municipal  bonds,  the  juris- 
dictional amount  is  not  the  amount 
of  the  whole  issue  sought  to  be  en- 
joined, but  the  amount  of  taxes 
which  the  complainant  would  le 
compelled  to  jiay  for  interest  and  a 
sinking  fund.  El  Paso  Water  Co. 
V.  El  Paso,  152  U.  S.  157,  38  L.  ed. 
396;  Colvin  v.  Jacksonville,  158  V. 
S.  456,  39  L.  ed.  1053.  Cf.  Elliott 
v.  Sackett,  108  V.  S.  132,  27  L.  ed. 
678.  In  a  suit  to  enjoin  an  asso- 
ciation of  railway  companies  from 
enforcing  a  joint  agreement  in  vio- 
lation of  the  interstate  commerce 
law,  allegations  that  the  daily  inter- 
state shipments  thereunder  ex- 
ceeded in  value  .^filjOOO,  and  that  free 
competition  would  cause  great 
losses  and  possibly  financial  ruin  to 
the  defendants,  were  held  to  be  suf- 
ficient to  show  that  the  value  of  the 
matter  in  dispute  exceeded  $1,000. 
U.  S.  v.  Trans-Missouri  Freight 
Ass'n,  166  U.  S.  290,  41  L.  ed.  1007. 
But  sse  El  Paso  Water  Co.  v.  El 
Paso,  152  U.  S.  157,  38  L.  ed.  396. 
Where  alternative  relief  was  sought 
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and  Ijoth  alternatives  denied  be- 
low, if  the  matter  in  dispute  as 
to  either  exceeds  tlie  statutory 
amount,  jurisdietion  ot  the  ajjpeal 
will  be  sustained.  Hhappirio  v. 
(ioldberg,  192  V.  S.  L'.S2,  48  L.  cd. 
419.  In  a  suit  to  enmi)el  an  exec- 
utor to  account  for  certain  assets, 
the  value  of  plaintiff's  interest  in 
such  as.sets,  not  the  value  of  the  as- 
sets, is  that  of  the  matter  in  dis- 
pute. Miller  v.  Clark,  1.38  U.  S. 
223,  34  L.  ed.  966.  So  held  of  a 
suit  by  a  judgment  creditor  to  set 
aside  an  insolvent  ass'gnment  and 
for  an  accounting.  Hollander  v. 
Fechheimer,  162  U.  S.  326  40  L. 
ed.  985.  Where  a  number  of  plain- 
tiffs claiming  under  the  same  title 
and  having  a  common  interest  in 
the  relief  sought,  unite  in  a  suit, 
the  adverse  party  having  no  interest 
in  the  apportionment  or  distribu- 
tion of  the  amount  recovered  among 
them,  their  united  interests  consti- 
tute the  matter  in  dispute.  Gibson 
V.  Shufeldt,  122  U.  S.  27,  30,  30  L. 
ed.  1083,  1084,  per  Gray,  J.;  Estes 
V.  Gunter,  121  IT.  S.  183,  30  L.  ed. 
884;  Shields  v.  Thomas,  17  How.  3, 
1.5  L.  ed.  93;  Market  Co.  v.  Hoff- 
man, 101  U.  S.  112,  25  L.  ed. 
782;  Davies  v.  Corl)in,  112  U.  S.  36, 
28  L.  ed.  627;  Friend  v.  Wise,  111 
U.  S.  797,  28  L.  ed.  602.  So  held 
of  an  action  to  recover  damages  for 
causing  death  where  the  damages 
were  divided  among  several  next  of 
kin.  Texas  &  Pac.  Ry.  Co.  v.  Gen- 
try, 163  IT.  S.  353,  41  L.  ed.  186. 
So  held  of  a  judgment  against  sev- 
eral defendants  jointly  for  the  pos- 
session of  several  ])arcels  of  land. 
Friend  v.  Wise,  111  IT.  S.  797,  28 
L.  ed.  602.  But  see  Chamberlain  v. 
Browning;  177  U.  S.  605,  44  L.  ed. 
906.      Where    a    suit    is    brought    by 


one  for  himself  and  all  others 
jointly  interested,  the  aggregate  in- 
terest of  those  who  join  w-itli  him, 
not  that  of  the  whole  class,  consti- 
tutes the  disputed  matter,  Bruce  v. 
Manchester  &  K.  R.  Co.,  117  U.  S. 
.514,  .516,  29  L.  ed.  990,  991;  Hand- 
ley  V.  Stutz,  137  IT.  S.  366,  34  L. 
ed.  706.  But  see  Union  Bank  of 
Chicago  V.  Kansas  City  Bank,  1.36 
U.  S.  223,  34  L.  ed.  341;  Tupino  v. 
La  Comjiania  (uneral  de  Tabacos 
de  Filipinas,  214  V.  S.  268,  53  L. 
ed.  992.  Where  several  persons 
join  in  one  suit  to  assert  separate 
and  distinct  interests,  and  th  'se  in- 
terests alone  are  in  dispute,  their 
inteiests  upon  ap[)eal  are  consideieil 
se)iarately,  and  the  amount  of  tlie 
interest  of  each  is  the  limit  uf  tiie 
appellate  jurisdiction  even  when 
tliey  sue  in  behalf  of  themselves 
and  all  otiiers  similarly  interested. 
Gibson  v.  Shufeldt,  122  U.  S.  27, 
34,  30  L.  ed.  1083,  1086,  per  Gray, 
J.;  Seaver  v.  Bigelow^s,  5  Wall.  208, 
18  L.  ed.  595;  Russell  v.  Stanseli, 
105  U.  S.  303,  26  L.  ed.  989;  Chat 
field  V.  Boyle;  105  U.  S.  231,  26  L. 
ed.  944;  Adams  v.  Crittenden,  106 
IT.  S.  576,  27  L.  ed.  99;  Schwed  v. 
Smith,  106  U.  S.  188,  27  L.  ed.  156; 
F.  L.  &  Tr.  Co.  v.  Waterman,  106 
IT.  S.  265,  27  L.  ed.  115;  Hassall 
v.  Wilcox,  115  U.  S.  598,  29  L.  ( d. 
504;  Fourth  Nat.  Bank  v.  Stout, 
113  IT.  S.  684,  28  L.  ed.  1152;  Stew- 
art V.  Dunham,  115  U.  S.  61,  29  L. 
ed.  329;  Paving  Co.  v.  Mulford, 
100  U.  S.  147,  25  L.  ed.  591;  Jix 
parte  Phoenix  Ins.  Co.,  117  U.  S. 
367,  29  L.  ed.  923;  Wheeler  v. 
Cloyd;  134  V.  S.  537,  33  L.  ed. 
1008;  Union  Bank  of  Chicago  v. 
Kansas  City  Bank,  136  U.  S.  223, 
34  L.  ed.  341 ;  Smith  M.  P.  Co.  v. 
McGroarty,  136  U.  S.  237,  34  L.  ed. 
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of  which  the  court  has  jurisdiction  and  which  opens  the  whole 
case,  a  cross-appeal  which  involves  less  than  the  jurisdictional 
amount  may  also  be  entertained.'^  Where  the  value  of  the 
matter  in  dispute  does  not  appear  upon  the  record,  affidavits 
upon  this  point  may  be  filed  either  in  the  inferior  court  or  in 
the  supreme  appellate  court.'*  When  filed  in  the  inferior  court 
they  must  be  sent  with  the  record.'^  The  burden  of  proof  is 
upon  the  plaintiff  in  error  or  appellant.'^  A  finding  or  a  state- 
ment upon  the  subject  in  an  order  of  the  court  below  is  given 


346;  Clay  v.  Field,  138  U.  S.  464, 
479,  480,  34  L.  ed.  1044,  1049,  per 
Mr.  Justice  Bradley :  ' '  The  gen- 
eral principle  observed  in  all  cases 
is  that  if  several  pjersons  be  joined 
in  a  suit  in  equity  or  admiralty,  and 
have  a  common  and  undivided  in- 
terest^ though  separable  as  between 
themselves,  the  amount  of  their 
joint  claim  or  liability  will  be  the 
test  of  jurisdiction;  but  where  their 
interests  are  distinct,  and  they  are 
joined  for  the  sake  of  convenience 
only,  and  because  they  form  a  class 
of  parties  whose  rights  or  liabilities 
arose  out  of  the  same  transaction, 
or  have  relation  to  a  common  fund 
or  mass  of  property  sought  to  be 
administered,  such  distinct  demands 
or  liabilities  cannot  be  aggregated 
together  for  the  purpose  of  giving 
this  court  jurisdiction  by  appeal, 
but  each  must  stand  or  fall  by  it- 
self alone."  Supra,  §17.  Distinct 
judgments  in  favor  of  or  against 
separate  parties,  although  in  the 
same  record,  cannot  be  joined  when 
determining  the  jurisdiction.  Tu- 
pino  V.  La  Compania  General  de 
Tabacos  de  Filipinas,  214  U.  S.  268. 
Where  different  claimants  obtain  a 
decree  in  their  favor  for  sums  to  be 
paid  separately  to  each  of  them, 
the  largest  amount  thus  decreed  is 
the  value  of  the  matter  in  dispute. 


Ex  parte  Baltimore  &  O.  R.  Co.,  106 
U.  S.  5,  27  L.  ed.  78;  The  Nevada, 
106  U.  S.  154,  27  L.  ed.  149.  Where 
a  man  obtained  a  decree  for  the 
payment  of  two  sums  of  money  to 
him  by  the  same  persons,  one  to  be 
retained  by  him  for  his  own  bene- 
fit, the  other  to  be  held  by  him  as 
trustee  for  others,  the  aggregate  of 
the  two  sums  was  held  to  be  the 
value  of  the  matter  in  dispute.  The 
Propeller  Burlington,  137  U.  S.  386, 
390,  34  L.  ed.  731,  732.  See  Haw- 
ley  V.  U.  S.,  108  U.  S.  543,  27  L. 
ed.  820. 

33  Walsh  v.  Meyer,  111  U.  S.  31, 
28  L.  ed.  338;  U.  S.  v.  Mosby,  133 
TJ.  S.  273,  33  L.  ed.  625. 

34  Wilson  v.  Blair,  119  U.  S.  387, 
30  L.  ed.  441;  Street  v.  Ferry,  119 
U.  S.  385,  30  L.  ed.  439;  Gibson  v. 
Shufeldt,  122  U.  S.  27,  30  L.  ed. 
1083;  Eoura  v.  Government  of  the 
Philippine  Island,  218  U.  S.  386,  54 
L.  ed.  1080.  For  a  ease  where  the 
affidavits  were  held  not  to  be  suffi- 
cient, see  Enriquez  v.  Enriquez,  222 
U.  S.  127,  56  L.  ed.  124. 

35  Wilson  V.  Blair,  119  U.  S.  387, 
30  L.  ed.  441;  Davie  v.  Hey  ward, 
33  Fed.  93;  Rector  v.  Lipscomb, 
141  TJ.  S.  557,  35  L.  ed.  857. 

36  Johnson  v.  Wilkins,  116  U.  S. 
392,  29  L.  ed.  671;  Wilson  v.  Blair, 
119  U.  S.  387,  30  L.  ed.  441. 
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great  weight,^'^  but  is  not  conclusive. 

§  697.  Parties  to  writs  of  error  and  appeals.  All  parties  on 
the  record  who  are  injuriously  affected  by  a  final  judgment  or 
decree  may  appeal  or  sue  out  a  writ  of  error.  An  intervenor 
has  the  right  of  appeal  from  a  final  decree,  judgment,  or  order 
by  which  he  is  injuriously  affected.^  A  purchaser  at  a  fore- 
closure sale  has  a  right  to  appeal  from  an  order  by  which  he  is 
injuriously  affected.^    The  cases  in  which  a  receiver  can  appeal 


37  Gage  v.  Purapelly,  108  U.  S. 
164;  27  L.  ed.  668;  Potts  v.  HoUon, 
177  U.  S.  365,  44  L.  ed.  808;  Bed 
Kiver  Cattle  Co.  v.  Needham,  137 
U.  S.  632,  34  L.  ed.  799.  It  seems 
that  where  such  a  finding  or  order 
was  made  upon  conflicting,  affida- 
vits below,  new  affidavits  cannot  l)e 
filed  in  the  Supreme  Court.  Ibid. 
Cf.  Moelle  v.  Sherwood,  148  U.  S. 
21,  37  L.  ed.  350. 

§  697.  1  Ex  i)arte  Jordan,  94  U. 
S.  248,  24  L.  ed.  123;  Krippendorf  v. 
Hyde,  110  U.  S.  276,  28  L.  ed.  145; 
Williams  v.  Morgan,  111  U.  S.  684, 
28  L.  ed.  559;  Hassall  v.  Wilcox, 
115  U.  S.  598,  29  L.  ed.  504;  Sa- 
vannah V.  Jessup,  106  U.  S.  563,  27 
L.  ed.  276;  Perlman  v.  U.  S.,  247 
U.  S.  7,  38  Sup.  Ct.  417,  62  L.  ed. 
950;  Tuttle  v.  Claflin,  C.  C.  A.,  88 
Fed.  122;  Ee  Michigan  Cent.  R.  Co., 
C.  C.  A.,  124  Fed.  727.  A  person 
injuriously  affected  by  a  decision 
may  be  allowed  to  intervene  for  the 
purpose  of  taking  an  appeal  or  writ 
of  error;  even  to  review  an  applica- 
tion for  a  mandamus;  Ex  parte 
First  Nat.  Bank  of  Chicago,  207 
U.  S.  61,  65,  52  L.  ed.  103,  105.  No 
intervention  in  a  court  of  review  will 
be  permitted  in  order  to  raise  new 
issues  not  presented  to  the  court  be- 
low. Scrugham  v.  Shoup,  C.  C.  A., 
256  Fed.  325.  The  right  to  appeal 
from  an  order  denying  the  right  to 


intervene  is  discussed  supra,  §  259 ; 
Ex  parte  Cutting,  94  U.  S.  14,  24 
L.  ed.  49 ;  Buel  v.  Farmers '  L.  & 
Tr.  Co.,  C.  C.  A.,  104  Fed.  839; 
Reid  v.  Judges  of  Circuit  Court,  C. 
C.  A.,  175  Fed.  774.  A  State  which 
has  refused  to  intervene  in,  or  to 
become  a  party  to,  a  suit  affecting 
property  in  which  it  claims  an  in- 
terest cannot  appeal.  Georgia  v. 
Jesup,  106  U.  S.  458,  27  L.  ed.  216; 
South  Carolina  v.  Wesley,  155  U.  S. 
542. 

A  party  does  not  lose  his  right  to 
review  an  order  because  proceedings 
are  pending  against  him  for  con- 
tempt in  disobedience  to  the  same. 
Exploration  Mercantile  Co.  v.  Pa- 
cific H.  &  S.  Co.,  C.  C.  A.,  177  Fed. 
825.      Cf.    §  251  Supra. 

2  He  can  appeal  from  an  order 
refusing  to  confirm  the  sale  or  set- 
ting it  aside.  Magaun  v.  Segal,  C. 
C.  A.,  92  Fed.  252.  See  Davis  v. 
Mercantile  Co.,  152  U.  S.  590,  38  L. 
ed.  563.  Thus,  when  not  concluded 
by  the  terms  of  the  sale,  or  of  the 
order  or  decree  under  which  the  sale 
was  made,  he  may  appeal  from  a 
subsequent  final  order  or  decree 
which  determines  in  what  securities, 
if  of  diverse  value,  his  bid  shall  be 
made  good,  Kneeland  v.  Am.  L.  & 
Tr.  Co.,  136  U.  S.  89,  95,  34  L.  ed. 
379,  382;  or  the  amount  of  compen- 
sation   for    trustees    or    others,   Wil- 
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have  been  previously  described.^  It  seems  that  a  purchaser  of 
the  rights  of  a  party  injuriously  affected  may  take  an  appeal.* 
Persons  who  had  contributed  to  the  expense  of  a  defense, 
although  not  parties,  were  allowed  to  appeal  in  the  name  of  the 
nominal  defendants  without  the  formal  consent  of  the  latter 
when  the  decree  had  weight  as  a  precedent  against  them.^  An 
indemnitor  vouched  in  to  defend  a  suit  has  been  allowed  to  sue 
out  a  writ  of  error.^  Where  an  alien  had  been  discharged  from 
extradition  bj'  the  Avrit  of  liahe^is  corpus,  the  consul  of  the 
government  that  sought  the  extradition  was  allowed  to  take  an 
appeal^  Otherwise  no  one  but  a  party  to  the  record  has  the 
right  to  an  appeal  or  a  writ  of  error.^    And  a  party  cannot  ap- 


liauis  V.  Morgan,  111  U.  S.  684,  28 
L.  ed.  559;  or  the  validity  and 
amount  of  claims  by  intervenors  or 
others;  which  he  has  agreed  to  pay 
before  the  amount  was  adjusted. 
Kneeland  v.  Am.  L.  &  Tr.  Co.,  136 
U.  S.  89,  95,  3  L.  ed.  379,  382; 
Louisville,  E.  &  St.  L.  R.  Co.  v.  Wil 
son,  138  IT.  S.  501,  505,  34  L.  ed. 
1023,  1025.  He  should  be  made  a 
party  to  au  appeal  from  an  order 
affecting  his  bid  or  denying  a  mo- 
tion to  set  aside  the  sale.  Davis  v. 
Mercantile  Tr.  Co.,  152  U.  S.  590, 
38  L.  ed.  563.  A  purchaser  cannot 
appeal  from  a  decree  establishing 
the  validity  of  a  receivers'  certifi- 
cates, or  other  claims,  wliieh  he  has 
agreed  to  pay  without  reserving  the 
right  to  contest  their  validity. 
Swann  v.  Wright's  Ex'r,  110  U.  S. 
590,  28  L.  ed.  252;  supra,  §243.  A 
Circuit  Court  of  Appeals  refused  to 
take  judicial  notice  of  the  fact  that 
an  appellant  who  called  himself  a 
"purchasing  trustee"  had  bought 
the  property  when  the  transciipt 
did  not  show  it.  Fitzgerald  v.  Ev- 
ans, C.  C.  A.,  49  Fed.,  426;  supra, 
§329. 

3  Supra,  §§311,  325.    See  Rust  v. 
United    Waterworks    Co.,    C.    C.    A., 


70  Fed.  129.  A  party  to  a  suit  may 
appeal  from  a  final  order  or  decree 
liy  which  his  application  to  compel 
a  receiver  to  account  for  or  pay 
over  money  or  delivti;  property  to 
liim  has  been  denied;  and  the  re- 
ceiver is  a  proper  party  respondent 
to  such  an  appeal.  Hovey  v.  Mc- 
D'onald,  109  U.  S.  150,  155,  27  L. 
ed.  888,  889.  A  claimant  who  has ' 
been  granted  leave  to  file  a  petition 
for  the  surrender  of  the  property 
has  such  a  right  of  appeal.  Dexter 
Horton  Nat.  Bank  v.  Hawkins,  C. 
C.  A.,  190  Fed.  924. 

4  Andrews  v.  111.  Nat.  Foundry  & 
P.  Works,  C.  C.  A.,  36  L.  R.  A.  139, 
76  Fed.  166;  s.  C,  C.  C.  A.,  36  L.  R. 
A.  153,  77  Fed.  774.  As  to  a  sub- 
stituted receiver 's  rights,  see  Bow- 
den  v.  Johnson,  107  U.  S.  251,  27 
L.  ed.  386. 

5  Andrews  v.  Tlium,  C.  C.  A.,  61 
Fed.  149;  s.  c,  (C.  C.  A.),  67  Fed. 
91;  Cf.  Hunt  v.  Oliver,  109  U.  S. 
177,  27  L.  ed.  897. 

6Robb  V.  Security  Trust  Co.,  C. 
C.  A.,  121  Fed.  460. 

7  0rnelas  v.  Ruiz,  161  U.  S.  502, 
507,  40  L.  ed.  787,  789. 

8  Bayard  v.  Lombardi,  9  How. 
530,  13  L.  ed.  245;   Payne  v.  Niles 
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peal  from  a  decree  or  judgment  wliieh  does  nut  injuriousl}'  affect 
him.^    All  parties  against  whom  a  joint  judgment  or  joint  decree 


20  How.  219,  15  L.  ed.  895;  Ex 
parte  Coekeroft,  104  U.  S.  578,  26 
L.  ed.  856;  Guion  v.  Liverpool,  L. 
&  G.  Ins.  Co.,  109  U.  S.  173,  27  L. 
ed.  895;  Indiana  S.  R.  Co.  v.  Liver- 
pool, L.  &  a.  Ins.  Co.,  109  U.  S. 
168,  27  L.  ed.  895;  Georgia  v. 
Jesup,  106  U.  S.  458,  27  L.  ed.  216; 
South  Carolina  v.  Wesley,  155  U.  S. 
.542,  39  L.  ed.  254;  U.  S.  ex  rel. 
State  of  Louisiana  v.  Boarman,  J., 
C.  C.  A.,  217  Fed.  757.  An  interest 
in  the  question  of  law  decided  does 
not  give  a  stranger  the  right  to  ap- 
peal, although  the  public  authori- 
ties have  notified  him  of  their  in- 
tention to  act  in  accordance  with 
the  decision.  Joyce  v.  Bulger,  210 
Fed.  817.  An  appeal  or  writ  of  er- 
ror cannot  be  maintained  in  tlu- 
name  of  a  vessel;  it  must  be  in  tlie 
name  of  a  person  interested  in  the 
vessel.  The  Burns,  9  Wall.  237,  19 
L.  ed.  620.  The  friends  of  a  paity 
who  is  imprisoned  cannot  sue  out  a 
writ  of  error  in  his  name  without 
his  authority;  Ex  parte  Dorr,  3 
How.  103,  11  L.  ed.  514;  but  an  ap- 
peal from  an  order  upon  a  writ  of 
habeas  corpus  remanding  a  prisoner 
who  is  charged  with  lunacy  may  be 
taken  by  his  next  friend.  King  v. 
McLean  Asylum  of  Massachusetts 
General  Hospital,  C.  C.  A.,  64  PY'd. 
325.  An  appeal  taken  by  a  district 
attorney  without  the  authority  of 
the  Attorney  General  will  be  sus- 
tained if  subsequently  ratified  by 
the  latter.  U.  S.  v.  Curry,  6  How. 
106,  12  L.  ed.  363.  A  motion  to 
dismiss  upon  the  ground  that  a 
State  was  not  a  party  was  denied 
when  it  appe.ired  that  the  proceed- 
ing  vA'as   actually   begun   and   prose- 


cuted on  the  State 's  behalf,  the 
State  was  named  in  the  transcript, 
and  the  State 's  attorney,  through 
inadvertence,  appeared  generally  in 
the  Supreme  Court. 

9  Crawshay  v.  Soutter,  6.  W:ill. 
739,  18  L.  ed.  845;  Louisiana  v. 
Jack,  244  U.  S.  397;  Brigham  City 
V.  Toltec  Eanch  Co.,  C.  C.  A.,  101 
Fed.  85;  Tyler  v.  Judges  of  the 
Court  of  Registration,  179  U.  S. 
405,  45  L.  ed.  252;  Lampasas  v. 
Bell,  180  U.  S.  276,  45  L.  ed.  527; 
New  Orleans  v.  Einsheimer,  181  U. 
S.  153,  45  L.  cd.  794.  Northern 
I'nion  Gas  Co.  v.  Mayer,  C.  C.  A., 
174  Fed.  817,  holding  that  a  city 
had  no  right  to  appeal  from  an  or- 
der directing  the  master,  upon  the 
filing  of  a  bond  by  the  complainant, 
to  rejjay  to  the  latter  deposits 
of  excessive  fees  collected  from 
customers.  But  see  San  Fran- 
cisco Gas  &  El.  Co.  V.  City  and 
County  of  San  Francisco,  1G4  Fed. 
884,  887;  supra,  §113.  It  was 
further  held  that  the  gas  company, 
having  no  legal  right  to  the  money, 
could  not  complain  because  of  the 
omission  from  the  order  of  a  clause 
which  it  requested.  Ibid.  A  plain- 
tiff may  sue  out  a  writ  of  error  to 
reverse  a  judgment  in  his  favor,  be- 
cause he  contends  that  he  should 
have  recovered  more.  U.  S.  v.  I)a- 
shiel,  3  Wall.  688,  18  L.  ed.  26s. 
No  writ  of  error  sued  out  by  the 
accused  will  lie  to  a  dismissal  of  an 
indictment,  although  the  accused 
claims  the  right  to  a  speedy  trial  of 
the  charge.  Lewis  v.  IT.  S.,  216  V. 
S.  611,  54  L.  ed.  637.  A  public  of- 
ficer of  a  State  cannot  sue  out  a 
.writ   of   error    to    review    the    judg- 
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is  entered,  even  those  who  have  defaulted  below, ^"  must  joiji  in 
the  writ  of  error  or  appeal,  unless  one  or  more,  when  asked,  re- 
fuse so  to  do,  and  such  request  and  refusal  appear  upon  the 
record."  There  are  two  reasons  for  this:  that  the  successful 
party  may  be  at  liberty  to  proceed  in  the  enforcement  of  his 
judgment  or  decree  against  the  parties  who  do  not  desire  to 
have  it  I'eviewed;  and  that  the  appellate  tribunal  shall  not  be 
I'ecpiired  to  decide  a  second  or  third  time  the  same  question  on 
the  same  record. ^^     The  formal  practice  upon  a  writ  of  error 


ment  of  a  State  court  directing  liiiii 
to  obey  a  statute,  which  he  claims 
to  be  unconstitutional,  but  by  which 
he  is  not  injuriously  affected.  Smith 
V.  Indiana,  191  U.  S.  138,  48  L.  ed. 
125  (where  a  county  auditor  was  a 
plaintiff  in  error  and  the  statute  di- 
rected a  certain  exemption  from  the 
assessed  valuation  of  real  estate). 
Slater  v.  Thompson,  C.  C.  A.,  255 
Fed.  768.  The  interest  must  be  sub- 
sisting, Hamilton  Trust  Co.  v.  Cor- 
nucopia Mines  Co.,  et  al.,  C.  C.  A., 
223  Fed.  49-1.  A  formal  party  can 
take  no  appeal,  U.  S.  v.  Explora- 
tion Co.,  C.  C.  A.,  203  Fed.  387; 
Fulton  Inv.  Co.  v.  Dorsey,  C.  C.  A., 
220  Fed.  298;  Hamilton  Trust  Co. 
V.  Cornucopia  Mines  Co.,  C.  C.  A., 
223  Fed.  494. 

10  Coieland  v.  Waldron,  C.  C.  A., 
13;i    Fed.    217. 

11  Masterson  v.  Herndon,  10 
Wall.  416,  19  L.  ed.  953;  O 'Dowd 
V.  Kussell,  14  Wall.  402,  20  L.  ed. 
857;  Williams  v.  Bank  of  U.  S.,  11 
Wheat.  414,  6  L.  ed.  508;  Owings 
V.  Kincannon,  7  Pet.  399,  8  L.  ed. 
727;  Heirs  of  Wilson  v.  Life  &  Fire 
Ins.  Co.,  12  Pet.  140,  9  L.  ed.  1032; 
Hardee  v.  Wilson,  146  U.  S.  179,  36 
L.  ed.  933;  Inglehart  v.  Stanbury, 
151  U.  S.  68,  38  L.  ed.  76;  Sipper- 
ley  V.  Smith,  155  U.  S.  86,  39  L. 
ed.  79;  Beardslcy  v.  Arkansas  L. 
Ry.   Co.,   158  U.   S.   123,   39   L.   ed.. 


919;  Estis  v.  Trabue,  128  U.  S.  225, 
32  L.  ed.  437;  Feibelman  v.  Pack- 
ard, 108  U.  S.  14,  27  L.  ed.  634; 
Hohorst  V.  Hamburg  Am.  P.  Co., 
148  U.  S.  262,  37  L.  ed.  443;  Nash 
V.  Harshman,  149  U.  S.  263,  37  L. 
ed.  727;  St.  Louis  Uu.  El.  Co.  v. 
Nichols,  C.  C.  A.,  91  Fed.  832;  Dod- 
son  V.  Fletcher,  C.  C.  A.,  7S  Fed. 
214;  s.  c,  C.  C.  A.,  79  Fed.  129; 
Hook  V.  Mercantile  Tr.  Co.,  C.'  C. 
A.,  95  Fed.  41;  Grand  Id.  &  W.  C. 
R.  Co.  V.  Sweeney,  C.  C.  A.,  95  Fed. 
396;  Humes  v.  Third  Nat.  Bank, 
C.  C.  A.,  54  Fed.  917;  Hedges  v. 
Seibert  C.  O.  C.  Co.,  C.  C.  A.,  50 
Fed.  643;  Loveless  v.  Ransom,  C. 
C.  A.,  107  Fed.  626;  Johnson  v. 
Trust  Co.  of  America,  C.  C.  A., 
104  Fed.  174;  Ayres  v.  Polsdorfer, 
C.  C.  A.,  105  Fed.  737;  Fitzpatrick 
v.  Graham,  C.  C.  A.,  119  Fed.  353; 
Bulte  v.  Igleheart  Bros.,  C.  C.  A., 
137  Fed.  492;  Port  v.  Schloss  Bros. 
&  Co.,  C.  C.  A.,  149  Fed.  731 ;  May- 
tin  V.  Vela,  216  U.  S.  598,  54  L.  ed. 
632;  Provident  Life  &  Tr.  Co.  v. 
Camden  &  T.  Ry.  Co.,  C.  C.  A.,  177 
Fed.  854;  Ibbs  v.  Archer,  C.  C.  A., 
185  Fed.  37;  Ireton  v.  Pennsylva- 
nia Co.,  C.  C.  A.,  185  Fed.  84. 

12  But  see  Cox  v.  U.  S.,  6  Pet. 
172,  8  L.  ed.  359;  Masterson  v. 
Herndon,  10  Wall.  416,  19  L.  ed. 
953. 
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ill  such  a  case  is  for  tlio  party  who  wishes  the  benefit  of  the 
writ  to  obtain  a  summons,  bringing  the  party  jointly  interested 
with  him  before  the  court,  and  if  the  latter  then  refuses  to  join 
in  the  writ  of  error,  to  enter  an  order  or  judgment  of  severance, 
whereby  the  moving  party  can  sue  out  tlie  writ  ah)ne.^^  There- 
upon the  party  Avho  refuses  to  join  is  estopped  from  taking  out 
a  writ  of  error,  and  the  court  below  can  execute  the  judgment 
so  far  as  it  can  be  executed  against  him,  despite  a  supersedeas 
olitained  by  the  other. ^*  Now,  however,  such  a  technical  pro- 
ceeding is  no  longer  iiecessaiy ;  and  when  the  record  shows  that 
one  of  the  parties  jointly  affected  has  been  notified  in  writing 
to  appear  and  join  in  the  appeal  or  writ  of  error,  and  has  failed 
to  appear,  or  appeared  and  refused  to  join,  the  court  should  on 
that  ground  grant  an  appeal  or  writ  as  to  his  own  interest  to 
the  party  who  seeks  it.^^  A  statement  in  the  petition  for  the 
appeal,  that  the  other  party  jointly  affected  refuses  to  join  in 
the  appeal,  is  insufficient.^^  Where  the  appeal  is  allowed  in  open 
court,  there  need  be  no  summons  or  severance.^'  Where  all  the 
parties  are  joined  in  the  writ,  the  omissicni  of  some  of  tliem 


18  2  Brooke  's  Abr.  238,  tit.  Sum- 
mons and  Severance;  Todd  v.  Dan-' 
iel,  16  Pet.  521,  10  L.  ed.  1054; 
Masterson  v.  Herndon,  10  Wall. 
416,  417,  418,  19  L.  ed.  953,  954; 
Hardee  v.  Wilson,  146  U.  S.  179, 
181,  36  L.  ed.  933,  934. 

14  Ibid. 

15  Masterson  v.  Herndon,  10  Wall. 
416,  19  L.  ed.  953;  0 'Dowd  v.  Eus- 
sell,  14  Wall.  402,  36  L.  ed.  933; 
Hardee  v.  Wilson,  146  U.  S.  179, 
180,  36  L.  ed.  933;  Farmers'  L.  & 
Tr.  Co.  V.  McClure,  C.  C.  A.,  78 
Fed.  211.  The  licensee  of  a  patent, 
with  the  exclusive  right  over  a  cer- 
tain territory,  may  appeal  from  an 
adverse  decree  in  a  suit  brought  by 
him  as  co-complainant  with  the  pat- 
entee, although  the  patentee  refuses 
to  join  in  the  appeal,  provided  that 
he  has  the  patentee  summoned   and 


his  refusal  to  join  entered  in  the 
record.  Excelsior  Wooden  Pipe  Co. 
V.  Seattle,  C.  C.  A.,  117  Fed.  140. 
A  judge  who  has  obeyed  an  order 
for  a  mandamus  is  not  an  indispen- 
sable party  to  a  writ  of  error  to  re- 
view this,  obtained  by  parties  who 
have  been  allowed  to  intervene  for 
that  purpose,  when  he  has  refused 
to  join  with  tliem.  Ex  parte  First 
Nat.  Bank  of  Cliicago,  207  U.  S. 
61,  52  L.  ed.  103. 

16  Masterson  v.  Herndon,  10  Wall. 
416,  19  L.  ed.  953;  Hardee  v.  Wil- 
son, 146  U.  S.  179,  180,  36  L.  ed. 
933. 

17McNult.a  V.  West  Chicago  Park 
Com'rs,  C.  C.  A.,  99  Fed.  328; 
James  H.  Rice  Co.  v.  Libbey,  C.  C. 
A.,  105  Fed.  825;  King  v.  Thomp- 
son,  C.   C.   A.,   110   Fed.   319. 
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from  the  petition  is  immaterial. ^^  The  inclusion  as  plaintiffs  in 
error  of  persons  who  are  not  parties  to  the  action  does  not 
vitiate  the  writ  if  all  the  necessary  parties  unite  therein.^* 
Where  the  record  shows  that  there  are  other  parties  to  the  judor- 
ment  jointly  interested  with  the  plaintiff  in  error,  who  have  not 
.ioined  in  the  writ  of  error,  and  who  have  not  been  served  with 
notice  of  the  proceedings  in  error,  the  appellate  court  may  of 
its  own  motion  dismiss  the  writ  without  giving  leave  to  bring 
them  in  by  an  amendment ;  2°  although  it  seems  that  in  an  ex- 
traordinary case  leave  so  to  amend  may  l)e  given  after  the  time 
to  sue  out  a  new  writ  of  error  has  expired.^i  An  appearance 
without  the  permission  of  the  court  after  the  time  to  appeal  has 
expired  does  not  cure  a  defect  arising  from  the  failure  of  an 
indispensable  party  to  join  in  the  appeal.^^  Such  a  defect  may 
be  cured  when  the  omitted  pai-ty  voluntarily  appears  before 
such  time  has  expired.^^  AVhere  the  time  to  appeal  for  one  of 
those  jointly  interested  had  expired,  it  was  held  that  the  others 
could  not  appeal  without  him.^*  A  defendant  whose  interest 
is  separate  from  that  of  the  others  may  appeal  or  I)ring  error 


18  Fitzpatriek  v.  C4iaham,  ('.  t'. 
A.,  119  Fed.  353. 

19  Thomas  v.  Greeu  County,  C.  C. 
A.,  146  Fed.  969. 

20Estis  V.  Trabue,  128  U.  S.  225, 
32  L.  ed.  437;  Mason  v.  JJ.  S.,  136 
U.  S.  581,  34  L.  ed.,  545;  D'olan  v. 
Jennings,  139  IJ.  S.  385,  35  L.  ed. 
217;  Higbee  v.  Chadwick,  C.  C.  A., 
220  Fed.  873.  The  appellate  court 
will  not  presume  that  there  are  par- 
ties not  named  in  the  record,  al- 
though some  of  the  defendants  in 
error  are  described  as  ' '  Corning  & 
Co."  Gumbel  v.  Pitkin,  113  V.  S. 
545,  28  L.  ed.  1128.  The  objection 
may  be  raised  at  any  time.  Love- 
less V.  Kansom,  C.  C.  A.,  107  Fed. 
626.  But  see  Central  L.  &  Tr.  Co. 
V.  Campl  ell  Com.  Co.,  173  U.  S.  84, 
43  L.  ed.  623. 

Cf.    Biehards    v.    American    Bank 


of  Alaska,  C.  C.  A.,  234  Fed.  300; 
the  Mary  B.  Curtis,  C.  C.  A.,  250 
Fed.  9;  The  Seguranca,  C.  C.  A., 
250  Fed.  19. 

But  see  Estis  v.  Trabue,  12S  U. 
S.  225,  230,  32  L.  ed.  437;  Copland 
V.  Waldron,  C.  C.  A.,  133  Fed.  217; 
Scrugham  v.  Shoup,  C.  C.  A.,  256 
Fed.  325. 

21  Inland  &  Seaboard  C.  Co.  v. 
Tolson,  136  U.  S.  572,  34  L.  ed. 
539;  Browning  v.  Boswell  C.  C.  A., 
209  Fed.  788;  National  Surety  Co. 
V.  Leflore  County,  C.  C.  A.,  262 
Fed.  325. 

28  Consumer 's  Cotton  Oil  Co.  v. 
Nichol,  C.  C.  A.,  120  Fed.  818. 

23  Hill  V.  Western  Electric  Co.,  C. 
C.  A.,  214  Fed.  243. 

24  Ayres  v.  Polsdorfer,  C.  C.  A., 
105  Fed.  737. 
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without  tliein.2^    All  parties  to  the  suit,  including  intervenors,^^ 


25  Brewster  v.  Wakefield,  22  How. 
118,  16  L.  cd.  301;  Cox  v.  U.  S., 
6  Pet.  172,  8  L.  ed.  359;  Foigay  v. 
Conrad,  6  How.  201,  12  L.  ed.  404; 
Germain  v.  Mason,  12  Wall.  259,  20 
L.  ed.  392;  Hanrick  v.  Patrick,  119 
U.  S.  156,  30  L.  ed.  396;  City  Nat 
Bank  v.  Hunter,  129  U.  S.  557, 
574,  32  L.  ed.  752;  Gilfillan  v.  Mc- 
Kee,  159  U.  S.  303,  40  L.  ed.  161; 
Winters  v.  U.  S.,  207  U.  S.  564,  52 
L.  ed.  340  (a  suit  for  trespass 
where  the  bill  did  not  state  whether 
the  trespasses  were  joint  or  several 
and  the  answer  of  the  appellants 
averred  separate  rights,  interest 
and  action  upon  their  part).  Gray 
V.  Havemeycr,  C.  C.  A.,  53  Fed. 
174;  Hall  v.  Gambrill,  C.  C.  A.,  92 
Fed.  32;  Mercantile  Tr.  Co.  v.  Ka- 
nawha &  O.  Ey.  Co.,  C.  C.  A.,  58 
Fed.  6;  Grand  Id.  &  W.  C.  K.  Co. 
V.  Sweeney,  C.  C.  A.,  103  Fed.  342; 
Louisville,  N.  A.  &  C.  Ry.  Co.  v. 
Pope,  C.  C.  A.,  74  Fed.  1;  Alsop  v. 
Conway,  C.  C.  A.,  188  Fed.  568 ;  La- 
mon  V.  Speer  Hardware  Co.,  C.  C. 
A.,  198  Fed.  453,  overruling  8.  C, 
C.  C.  A.,  190  Fed.  734,  111  C.  C.  A. 
462,  a  summary  judgment  against 
l)rincipals  and  sureties  under  a  su- 
persedeas bond ;  Columbia  River 
Packers'  Ass'n  v.  McGown,  C.  C 
A.,  217  Fed.  196,  a  judgment  upon 
an  injunction  bond;  Orleans-Ken- 
ner  Electric  Ey.  Co.  v.  Dunbar,  C. 
C.  A.,  218  Fed.  344;  Conn  v.  Drew, 
C.  C.  A.,  250  Fed.  852.  Wliere  the 
appeal  affected  only  one  of  several 
parcels  of  land  which  were  subjects 
of  litigation;  Eobison  v.  Washing- 
ton Ey.  &  Electric  Co.,  C.  C.  A.,  258 
Fed.  515;  a  judgment  in  tort  in  fa- 
vor of  one  defendant  and  against 
the  other  who  brought  it  up  for  re- 


view, National  Surety  Co.  \.  Letiore 
County,  Miss.,  C.  C.  A.,  262  Fed. 
325.  A  suit  by  a  surety  to  cancel 
a  bond  imposing  a  joint  and  several 
liability.  Where  the  liability  im- 
posed by  a  decree.  Continental  & 
Commercial  Trust  &  Savings  Bank 
V.  Corey  Bros.  Const.  Co.,  C.  C.  A., 
205  Fed.  282;  or  sought  by  the 
complainant  to  be  enforced,  Teel 
V.  Chesapeake  &  O.  Ry.  Co.  of  Vir- 
ginia, C.  C.  A.,  205  Fed.  915;  is 
joint  and  not  joint  and  several;  all 
the  defendants  against  whom  relief 
is  granted  or  prayed,  as  the  case 
may  be,  are  necessary  parties  in  the 
court  of  review.  In  a  foreclosure 
suit  to  which  the  holders  of  several 
mechanics '  liens  are.  parties  defend- 
ant, the  decree  settling  their  respec- 
tive rights  to  priority  is  not  joint 
as  respects  them,  and  one  of  them 
may  appeal  without  joining  the  oth- 
ers as  appellants;  but  if  he  claims 
the  right  to  have  the  decree  modi- 
fied so  as  to  give  him  a  priority 
which  was  denied  him  below,  he 
must  make  parties  respondent  those 
whose  liens  he  seeks  to  have  made 
subordinate  to  his.  Gray  v.  Have- 
meyer,  C.  C.  A.,  53  Fed.  174; 
Grand  Id.  &  W.  C.  R.  Co.  v.  Swee- 
ney, C.  C.  A.,  103  Fed.  342. 
Where  judgment  in  an  action  of 
trespass  was  rendered  against  one 
defendant  by  default,  and  against 
the  other  upon  a  plea,  it  was  held 
that  the  latter  could  bring  a  writ 
of  error  alone.  Macker  v.  Thomas, 
7  Wheat.  530,  5  L.  ed.  515. 

26  Browning  v.  Boswell,  C.  C.  .\., 
209  Fed.  788.  Wliere  in  an  action 
of  trespass  1  rought  to  try  the  title 
to  real  estate,  third  persons  inter- 
vened,   setting   up   a   claim    of   title 
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^vllO  would  be  injuriously  affected  by  a  reversal  of  a  decree  must 
be  made  respondents  to  an  appeal  therefrom ;  ^7  even,  it  seems, 
when  they  have  not  appeared  after  the  service  of  process  upon 
them.28  g^^t  not  parties  below  who  have  no  interest  in  main- 
taining or  reversing  the  decree.^^     Parties  to  a  suit,  who  were 


derived    through    the    idaiiitiffs,    and 
a  judgment  in  the  plaintiffs'  favor 
was    entered     against     the    defend- 
ants;   the    interveners    need   not   be 
made  parties   to   the   writ   of   error. 
Hanrick  v.   Patrick,   119  U.  S.   156. 
27  Wilson    v.    Kiesel,    164    U.     S. 
248,   41   L.   ed.   422;    St.   Louis   Un. 
El.  Co.  V.  Nichols,  C.  C.  A.,  91  Ted. 
832 ;  Boyle  v.  Stuttgart  &  A.  R.  R., 
C.  C.  A.,  84  Fed.   9;   Illinois  Tr.  & 
Sav.   Bank   v.   Kilbourne,   C.   C.   A., 
76  Fed.   883;   Kidder  v.  Fidelity   I. 
&   D.  Co.,   C.   C.   A.,  105   Fed.   821; 
Lewis  V.   Sittel,*  C.   C.  A.,   165  Fed. 
157.     Thus  the   mortgagor,   mortga- 
gee   and    purchasers   must,  be   made 
respondents    to    an    appeal    from    a 
decree    of    foreclosure    and   sale,    or 
from   an   order   refusing   to   modify 
or    set    aside    a    decree,    Davis    v. 
Mercantile  Trust  Co.,  152  U.  S.  590, 
38  L.   ed.   563;    Farmers'   L.  &   Tr. 
Co.  V.  Longworth,  C.  C.  A.,  76  Fed. 
609;  but  not,  it  has  been  held,  par- 
ties who  have  acquired  liens  subse- 
quent  to   a   mortgage;    Brewster   v. 
Wakefield,  22  How.  118,  16  J.,  ed.  301. 
It  has   been  held  that  the   signer 
of  a  stipulation  for  the  release  of  a 
boat  is  an  indispensable  party  to  an 
appeal  by  the  claimants  to  a  suit  in 
rem    in    admiralty;     The    Mary    B. 
Curtis,  C.  C.  A.,  250  Fed.  9.     Con- 
tra   Perriam    v.    Pacific    Coast    Co., 
C.  C.  A.,  133  Fed.  140. 

28  Am.  L.  &  Tr.  Co.  v.  Clark,  C. 
C.  A.,  83  Fed.  230.  But  see  Marsh 
v.  Nichols,  120  U.  S.  598,  30  L.  ed. 
796. 


29  Basket    v.    Hassell,    107    U.    S. 
602,  27  L.  ed.  500;  McLeod  v.  New 
Albany,  C.  C.  A.,  66  Fed.  378;   Pos- 
tal Tel.  &  C.  Co.  v.  Vane,  C.  C.  A., 
80  Fed.  961;   Mills  v.   Provident  L. 
&  Tr.  Co.,  C.  C.  A.,  100  Fed.  344; 
Marchand    v.    Livandais,    127   U.   S. 
775,  32  L.  ed.  324;   Amadeo  v.  No. 
Assur.  Co.,  201  U.  S.  194,  50  L.  ed. 
722;   Higbee  v.  Chadwick,  220  Fed. 
C.  C.  A.  873.     A  joint  liability  for 
costs  does  not  make  a  person  an  in- 
dispensable party.    Ibid.    Stakehold- 
ers,   Love    V.    Export    Storage    Co. 
C.  C.  A.,  143  Fed.   1,   11;    Grier   v. 
Union  Nat.  Life  Ins.  Co.,  217  Fed. 
293    (a   receiver),   and   formal   par- 
ties   who    claim    no   interest    in   tlie 
dispute    are    not    necessary    parties; 
Higbee   v.  Chadwick,   C.   C.   A.,   220 
Fed.    873.      Trustees    of    a   railroad 
mortgage,    who    have    been    joined 
with    the    railroad    company    as    de- 
fendants   to    a    bondholder's    fore- 
closure suit   in  which  they  have  no 
personal  interest,  need  not  be  joined 
with   the   railroad   company    on    ap- 
peal.    Railroad   Co.   v.   Johnson,   15 
Wall.    8,    21   L.   ed.    118.      See   also 
Marchland  v.   Livandais,   127   U.   S. 
775,  32  L.  ed.  324.     A  person  may 
be  an  indispensable  party  to  a  suit 
in   the   court   of   first   instance,   but 
not   an   indispensable    party    in    the 
court    of    review.      Love    v.    Export 
Storage  Co.,  C.   C.   A.,   143  Fed.   1 
(where  trustees  in  bankruptcy  were 
omitted   from   an  appeal  concerning 
the  right  to  a  fund  in  their  hands). 
An  insolvent  railroad  company  need 
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not  affected  by  an  order  upon  an  intervention,  need  not  be  made 
parties  to  an  appeal  therefrom.^o  Where  the  basis  of  an 
appeal  is  that  a  necessary  party  was  not  joined  below,  such 
omitted  party  should  be  served  with  a  citation.*^  A  receiver 
should  be  made  a  party  to  an  appeal  from  an  order  or  decree 
refusing  to  direct  tlie  payment  of  a  claim  out  of  a  fund  in  his 
hands.32  j^  hg..  been  lield  that  the  holders  of  receiver's  cer- 
tificates are  sufficiently  represented  by  the  receiver  upon  an 
appeal  by  a  creditor  from  a  decree  distributing  the  proceeds 
thereupon. 33  The  great  number  of  parties  interested  is  no  rea- 
son for  omitting  any  of  them,  since  service  of  a  citation  need 
not  be  made  where  the  appeal  is  taken  in  open  court  at  the 
same  term.^*  It  has  been  said  that  no  one  not  a  party  to  the 
judgment  below  can  be  a  defendant  to  a  writ  of  error.^^  An 
appeal  by  one  of  several  defendants  brings  up  so  much  of  the 
case  and  such  of  the  parties  as  are  necessary  for  the  determina- 
tion of  liis  rights.36 


not  jdin  in  an  appeal  from  so  niu  li 
of  a  decree  as  distributes  ttie  i  ro- 
eeeds  of  a  foreclosure  sale.  Hardee 
V.  Wilson,  146  U.  S.  179,  36  L.  ed. 
933;  Galveston,  H.  &  N.  Ry.  Co.  v. 
House,  C.  C.  A.,   102  Fed.   112. 

SOColer  v.  .Allen,  C.  C.  A.,  114 
Fed.  609  (holding  that  an  insolvent 
mortgagor  and  other  defendants, 
not  interested,  need  not  be  made 
parties  to  an  appeal  from  an  order 
dismissing  a  bill  of  intervention, 
which  sought  to  cancel  the  mort- 
gage). 

81  R.  R.  Equipment  Co.  v.  So.  Ry. 
Co.,  C.  C.  A.,  92  Fed.  541.  See 
Mendenhall  v.  Hall,  134  U.  S.  559, 
33  L.  ed.  1012. 

32  Illinois  Tr.  &  Sav.  Bank  v.  Kil- 
bourne,  C.  C.  A.,  76  Fed.  883.  But 
not  receivers  who  have  been  dis- 
charged. St.  Louis  S.  W.  Ry.  Co. 
V.  Jackson,  C.  C.  A.,  9.")  Fed.  560. 
Nor  when  the  fund  is  held  by  the 
clerk  of  the  court  and  paid  on  or- 
ders   signed    by    the    judge.      Edgell 


V    Felder,  C.  C.  A.,  99  Fed.  324. 
See  Ex  parte  Equitable  Trust  Co., 

C.  C.  A.,  231  Fed.  574. 

33  Galveston,  H.  &  N.  Ry.  Co.  v. 
House,  C.  C.  A.,  102  Fed.  112. 

34  Kidder  v.  Fidelity  I.,  To.  &  S. 

D.  Co.,  C.  C.  A.,  105  Fed.  821; 
infra,  §  700.  All  the  creditors  of 
an  insolvent  partnership  whose 
claims  have  been  allowed  in  pro- 
ceedings for  the  administration  of 
its  assets,  are  necessary  parties  to 
an  appeal  from  an  order  of  di'^tri- 
bution  made  in  the  same.  Bloom- 
ingdale  v.  Watson,  C.  C.  A.,  1^8 
Fed.  268.  All  the  creditors  who  as- 
sented to  the  same  are  indispens- 
able parties  to  an  appeal  from  an 
order  refusing  to  set  aside  a  com- 
position. Marshall  Field  &  Co.  v. 
Wolf  &  Bros.  Dry  Goods  Co.,  C.  C. 
A.,  120  Fed.  815. 

36  Payne  v.  Niles,  20  How.  219, 
1.3  L.  ed.   895. 

36Milner  v.  Meek,  95  V.  S.  252, 
24  L.  ed.  444. 
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Whenever  any  party  to  a  judgment  or  decree  in  a  Circuit 
Court  dies  before  the  time  allowed  for  taking  an  appeal  or 
bringing  a  writ  of  error  has  expired,  it  is  not  necessary  to  revive 
the  suit  by  any  formal  proceeding.^'^  If  one  of  several  plaintiffs 
or  defendants  dies  before  or  after  an  appeal  is  taken,  and  the 
cause  of  action  survives  to  the  rest,  the  survivors  have  the  right 
to  proceed  alone,  unless  the  representative  of  the  deceased  applies 
to  join  with  them.^^  The  representative  of  the  deceased  party 
may  file  in  the  clerk's  office  a  certified  copy  of  his  appointment, 
and  thereupon  may  e^ter  an  appeal  or  bring  writ  of  error,  as 
the  deceased  party  might  have  done.^^  Where  the  party  in 
whose  favor  such  a  judgment  or  decree  is  taken  dies  before 
appeal  taken  or  writ  of  error  brought,  the  statute  provides  that 
notice  to  his  representatives  shall  be  given  from  the  appellate 
court,  as  provided  in  case  of  the  death  of  a  party  after  appeal 
taken  or  writ  of  error  brought.*® 


37  Act  of  March  ?,,  1875,  ch.  137, 
§9,  18  St.  at  L.  473;  McCluskey  v. 
Marysville  &  Northern  Ey.  Co.,  243 
U.  S.  36.  It  was  formerly  hehl, 
that  when  an  executor  had  been  re- 
moved after  a  decree  against  him, 
ami  an  administrator  de  bonis  noii 
with  the  will  annexed  appointed,  the 
administrator  must  be  made  a  party 
to  the  suit  before  he  could  appeal. 
Taylor  v.  Savage,  1  How.  282,  11 
L,  ed.  132;  s.  c,  2  How.  395,  11 
L.  ed.  313.  See  Howard  v.  Lejte^ 
C.  C.  A.,  257  Fed.  918.  But  see  an 
analogous  case  where  a  receiver  had 
been  removed,  which  seems  incon- 
sistent  with  this  ruling.  Burden  v. 
Johnson,  107  U.  S.  251,  27  L.  ed. 
386. 

38  Moses  v.  Wooster,  1 15  U.  S. 
285,  29  L.  ed.  391;  U.  S.  E,  S., 
§  156.  But  see  Dolan  v.  Jennings 
139  U.  S.  385,  35  L.  ed.  217.  Where 
notwithstanding  the  survival  of  the 
cause  of  action  or  liability  to  co- 
appellants,  the  representatives  of 
the    deceased    appellant    voluntarily 


come  in  and  ask  to  be  made  j)arties, 
they  may  be  admitted;  Thorpe  v. 
Mattingley,  1  Phillips'  Ch.  200. 
Where  the  i)resence  of  the  r^>pre- 
sentatives  of  a  deceased  appellant 
is  necessary  for  the  due  prosecution 
of  an  appeal,  notwithstanding  the 
survivorship  of  others,  the  appellate 
court  may  direct  that  the  appeal 
be  dismissed  unless  such  represen- 
tatives are  made  parties  within  a 
limited  time;  Blake  v.  Bogle,  Macq. 
Pr.  of  H.  of  L.  244^  note;  Mo-ses 
V.  Wooster,  115  U.  S.  285,  288,  29 
L.  ed.  391,  392. 

39  18  St.  at  L.   473. 

40  18  St.  at  L.  473.  The  rule  of 
the  Supreme  Court  to  which  refer- 
ence is  made  is  as  follows:  "XV. 
1.  Whenever,  pending  a  writ  of  er 
ror  or  appeal  in  this  court,  either 
party  shall  die,  the  proper  repre- 
sentatives in  the  personalty  or 
realty  of  the  deceased  party,  ac- 
cording to  the  nature  of  the  case, 
may  voluntarily  come  in  and  be  ad- 
mitted   parties    to     the     suit,     and 
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tliereupou  the  case  shall  be  heard 
and  determined  as  in  other  cases; 
and  if  such  representatives  shall 
not  voluntarily  become  parties,  then 
the  other  party  may  suggest  the 
death  on  the  record,  and  thereujion, 
on  motion,  obtain  an  order  that  un 
less  such  representatives  shall  lie 
come  parties  within  the  hist  ten 
days  of  the  ensuing  term,  the  ^jarty 
moving  for  such  order,  if  defendant 
in  error  shall  be  entitled  to  have 
the  writ  of  error  or  appeal  dis- 
missed; and  if  the  party  so  moving 
shall  be  plaintiff  in  error,  he  shall 
be  entitled  to  open  the  record,  and 
on  hearing  have  the  judgment  or 
decree  reversed,  if  it  be  erroneous; 
provided,  however,  that  a  copy  of 
every  such  order  shall  be  printed  in 
some  newspaper  of  general  circula- 
tion within  the  State,  Territory  or 
District  from  which  the  case  is 
brought,  for  three  successive  weeks, 
at  least  sixty  days  before  the  be- 
ginning of  the  term  of  the  Su- 
preme Court  then  next  ensuing.  L*. 
When  the  death  of  a  party  is  sug- 
gested, and  the  repn-esentatives  of 
the  deceased  do  not  appear  by  the 
tenth  day  of  the  second  term  next 
succeeding  the  suggestion,  and  no 
measures  are  taken  by  the  oiiposite 
party  within  that  time  to  compel 
their  appearance,  the  case  shall 
abate.  3.  When  either  party  to  a 
suit  in  a  court  of  the  United  States 
shall  desire  to  prosecute  a  writ  of 
error  or  appeal  to  the  Supreme 
Court  of  the  United  States,  from 
any  final  judgment  or  decree,  ren- 
dered in  such  court,  and  at  the  time 
of  suing  out  such  writ  of  error  or 
appeal  the  other  party  to  the  suit 
shall  be  dead  and  have  no  proper 
representative  within  the  jurisdic- 
tion   of    the    court    which    rendered 


such  final  judgment  or  decree,  so 
that  the  suit  cannot  be  revived  in 
that  court,  but  shall  have  a  proper 
representative  in  some  State  or  Ter- 
ritory of  the  United  States,  the 
party  desiring  such  writ  of  error  or 
appeal  may  procure  the  same,  and 
may  have  proceedings  on  such  judg- 
ment or  decree  superseded  or  stayed 
in  the  same  manner  as  is  now  al- 
lowed by  law  in  other  cases,  and 
shall  thereupon  proceed  with  such 
writ  of  error  or  appeal  as  in  other 
cases.  And  within  thirty  days  after 
the  commencement  of  the  term  to 
which  such  writ  of  error  or  appeal 
is  returnable,  plaintiff  in  eiror  or 
appellant  shall  make  a  suggestion 
to  the  court,  supported  by  affidavit, 
that  the  said  party  was  dead  when 
the  writ  of  error  or  ajjpeal  was 
taken  or  sued  out,  and  had  no 
proper  representative  within  the  ju- 
risdiction of  the  court  which  ren- 
dered said  judgment  or  decree,  so 
that  the  suit  could  not  be  revived  in 
that  court,  and  that  said  party  had 
a  proper  representative  in  some 
State  or  Territory  of  the  United 
States,  and  stating  therein  the 
name  and  character  of  such  repre- 
sentative, and  the  State  or  Terri- 
tory in  which  such  representative 
resides;  and,  upon  such  suggestion, 
he  may,  on  motion,  obtain  an  order 
that,  unless  such  represcntati\e 
shall  make  himself  a  party  within 
the  first  ten  days  of  the  ensuing 
term  of  the  court,  the  plaintiff  in 
error  or  appellant  shall  be  entitled 
to  open  the  record,  and  on  hearing 
have  the  judgment  or  decree  re- 
versed, if  the  same  be  erroneous; 
provided,  however,  that  a  proper  ci- 
tation reciting  the  substance  of 
such  order  shall  be  served  upon 
such    representative,    either    person- 
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§  698.  Time  within  which  writs  of  error  and  appeals  must 
be  taken.  By  the  Act  of  Septeanber  6,  li)16,  "No  writ  of  error, 
appeal,  or  writ  of  certiorari  intended  to  bring  up  any  cause  for 
review  by  the  Supreme  Court  shall  be  allowed  or  entertained 
unless  duly  applied  for  within  three  months  after  entry  of  the 
judgment  or  decree  complained  of:  Provided,  That  writs  of 
certiorari  addressed  to  the  Supreme  Court  of  the  Philippine 
Islands  may  be  granted  if  application  therefor  be  made  within 
six  months. ''1     A  section  of  the  revised  statutes  not  expressly 

ally  or  by  being  left  at  his  reyi- 
denee,  at  least  sixty  days  l)efore  the 
beginning  of  the  term  of  the  .Su- 
preme Court  then  next  ensuing:  and 
provided,  also,  that  in  every  such 
case  if  the  representative  of  the  de- 
ceased jiarty  does  not  appear  by  the 
tenth  day  of  the  term  next  suc- 
ceeding said  suggestion,  and  the 
measures  above  provided  to  compel 
the  appearance  of  such  representa- 
tive have  not  been  taken  within  the 
time  as  above  required,  by  the  op- 
posite party,  the  case  shall  abate; 
and  provided,  also,  that  the  said 
representative  may  at  any  time  be 
fore  or  after  said  suggestion  come 
in  and  be  made  a  party  to  the  suit, 
and  thereupon  the  case  shall  pro- 
ceed, and  be  heard  and  determined 
as  in  other  cases. ' '  It  has  been 
held  that  where  an  appellee  has 
died  pending  an  appeal  to  the  Su- 
preme Court,  the  administrator  of 
his  domicile  may  be  substituted  in 
his  place,  although  he  was  ap- 
I'ointed  in  a  different  State  from 
that  where  the  suit  was  brought  be- 
low; Noonan  v.  Bradley,  12  Wall. 
121,  20  L.  ed.  279;  and  that  a  per- 
son who  purchased  the  interest  of 
the  appellee  during  his  life  and 
pending  an  appeal  cannot  after  his 
death  revive  the  appeal  in  his  own 
name;  Barribeau  v.  Brant,  17  How. 
4.S,   15   L.   ed.   34.     When   the   time 


to  appeal  or  bring  error  has  expired 
it  is  too  late  to  bring  in  the  repre 
sentatives  of  a  party  who  died  be- 
fore the  appeal  was  taken  or  the 
writ  of  error  sued  out.  Dolan  v. 
Jennings,  139  U.  S.  385,  35  L.  ed. 
217;  Mason  v.  U.  S.,  136  U.  S.  581, 
34  L.  ed.  — ;  Estis  v.  Trabue,  12  S 
U.  S.  225,  32  L.  ed.  437.  But  see 
Knickerbocker  L.  Ins.  Co.  v.  Pen- 
dleton, 115  U.  S.  339,  29  L.  ed.  432. 

§  698.  1  Ch.  448,  §  6,  727,  Comp.  St. 
§  1228a.  Previous  to  this  statute  no 
judgment,  decree,  or  order  of  a  Dis- 
trict Court  (except  in  a  suit  upon  a 
claim  against  the  United  States),  or 
of  a  State  Court;  U.  S.  R.  S.,  §  1008; 
Allen  V.  So.  Pac.  E.  Co.,  173  U.  S. 
479,  43  L.  ed.  775;  Holt  v.  Indiana 
Mfg.  Co.,  176  U.  S.  68,  44  L.  ed. 
374;  or  of  a  Sujjreme  Court  of 
the  Territories,  Jud.  Code,  §  248,  36 
St.  at  L.  1087;  or  of  the  Supreme 
Court  or  of  the  District  Court  of 
Porto  Eico;  Ibid.,  §244;  or  of  the 
District  Court  of  Alaska,  Ibid., 
§247;  or  of  Hawaii;  Ibid.,  §238; 
U.  S.  E.  S.,  §1008;  or  of  the  Su- 
preme Court  of  Hawaii,  Ibid.,  §  246; 
in  any  action  at  law  or  in  equity, 
could  be  reviewed  by  the  Supreme 
Court,  unless  the  writ  or  error  was 
brought  or  the  appeal  taken  within 
two  years  after  the  entry  of  such 
judgment,   decree,   or   order. 

By  U.  S.  E.  S.,  §  1009.    ' '  Appeals 
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repealed,  provides  tliat  "Where  a  party  entitled  to  prosecute 
a  writ  of  error  or  to  take  an  appeal  is  an  infant,  insane  person, 
or  imprisoned,  such  writ  of  error  may  be  prosecuted,  or  such 
appeal  may  be  taken  Avithin  two  years  after  the  judgment, 
decree,  or  order,  exclusive  of  the  term  of  such  disability. "  ^    A 


in  prize  causes  shall  l)e  made  within 
thirty  days  after  the  rendering  of 
the  decree  appealed  from,  unless  the 
court  below  previously  extends  the 
time  for  cause  shown  in  the  par- 
ticular case:  Provided,  that  the  Su- 
preme Court  may,  if  in  its  judgment 
the  purposes  of  justice  require  it, 
allow  an  appeal  in  any  prize  cause, 
if  it  appears  that  any  notice  of  ap- 
peal, or  of  intention  to  appeal,  was 
filed  with  the  clerk  of  the  District 
C^urt  within  thirty  days  next  after 
the  rendition  of  the  final  decree 
therein. ' '  See  The  Nuestra  Senora  De 
Kegia,  17  Wall.  29,  21  L.  ed.  596. 

No  appeal  from,  or  a  writ  of  error 
to,  a  judgment  or  decree  of  a  Dis- 
trict Court  in  a  suit  upon  a  claim 
against  the  United  States  was  al- 
lowed on  behalf  of  the  plaintiff  after 
ninety  days  from  the  entry  of  the 
same.  U.  S.  K.  S.,  §  708;  26  St.  at 
L.  .505,  §9;  U.  S.  v.  Davis,  131  U. 
S.  36,  39,  33  L,  ed.  93,  94;  nor  on 
behalf  of  the  United  States  after 
six  months  therefrom,  Ibid.,  26  St. 
at  L.,  §  505 ;  Butt  v.  U.  S.,  126  Fed. 
794;  Lewis  v.  Sittel,  165  Fed.  157. 
' '  All  appeals  from  the  Court  of 
Claims  shall  be  taken  within  ninety 
days  after  the  judgment  is  ren- 
dered." Jud.  Code,  §243,  36  St. 
at  L.  1087,  re-enacting  U.  S.  E.  S., 
§  708.  But  see  U.  S.  v.  Davis,  131 
U.  S.  36,  39,  33  L.  ed.  93,  94.  For- 
merly no  appeal  could  be  taken  or 
writ  of  error  sued  out  to  review  a 
decision  of  a  Circuit  Court  of  Ap- 
peals,   cf.    39    St.    at    L.    727,    §  6, 


26     St.     at     L.     828,     §6;     U.     S. 
Fidelity  &  Guaranty  Co.  v.  Bray,  225 
U.   S.   205,   56   L.   ed.   1055;    or   the 
Court  of  Appeals  of  the  District  of 
Columbia,  Jud.  Code,  §    250,  36  St. 
at  L.  1087.     An  appeal  from  the  Su- 
preme   Court,   to   the   Court   of   Ap- 
peals  of   the   District    of    Columbia, 
must  be  taken  within  20  days  after 
the  entry  of  the  order,  judgment,  or 
decree  appealed  from,  C.  C.  A.,  D.  C, 
Kule  10.     Supra,  §  69.     It  is  not  ex- 
tended by  the  death  of  a  party.   Ex 
parte  Dante,   228  U.   S.   429,   57   L. 
ed.  — ;  unless  within  one  year  after 
the  entry  of  the  order,  judgment,  or 
decree   sought  to  be  reviewed.     The 
same   limitation   applies   to   applica- 
tions   to    review    such    decisions    by 
certiorari;  The  Conqueror,  166  U.  S. 
110,  41  L.  ed.  937.     Cf.    Panama  E. 
Co.    V.    Najiier    Shipping    Co.,    166 
U.    S.    280,    41    L.    ed.    1004.      No 
such    writ    of    error    shall    be    sued 
out    or    granted    unless    a    petition 
therefor  shall  be  filed  with  the  clerk 
of  the  court  in  which  the  trial  shall 
have  been  had  during  the  same  term 
or   within   such  time,  not   exceeding 
sixty  days  next  after  the  expiration 
of   the   term   of   the   court   at  which 
trial    shall    have    been    had,    as    the 
court  may  for  cause  allow  by  order 
entered    of    record. ' '     25    St.    at    L. 
656,  §  6. 

2U.  S.  B.  S.,  §1008,  Comp.  St., 
§  1649.  Where  the  imprisonment  or 
other  disability  had  not  begun  till 
after  the  statute  had  begun  to  run, 
the  operation  of  the  statute  was  not 
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■writ  of  error  on  behalf  of  the  United  States  to  review  a  judg- 
ment in  a  criminal  case  must  be  taken  within  thirtj'  days  after 
the  decision  or  judgment  has  been  rendered.'  "No  appeal  or 
writ  of  error  by  which  any  order,  judgment,  or  decree  may 
be  reviewed  in  the  Circuit  Courts  of  Appeals  under  the  pro- 
visions of  this  act  shall  be  taken  or  sued  out  except  within  six 
months  after  the  entry  of  the  order,  judgment,  or  decree  sought 
to  be  reviewed ;  provided,  however,  that  in  all  cases  in  which  a 
lesser  time  is  now  by  law  limited  for  appeals  or  writs  of  error, 
such  limits  of  time  shall  apply  to  appeals  or  writs  of  error  in 
such  cases  taken  to  or  sued  out  from  the  Circuit  Courts  of  Ap- 
peals. ' '  *  An  appeal  from  an  interlocutory  order  or  decree 
granting  or  continuing  or  referring  or  dissolving  or  refusing 


suspended  pending  such  disability. 
McDonald  v.  Hovey,  110  U.  S.  619, 
28  L.  ed.  269. 

3  34  St.  at  L.  1246;   §536,  suimi. 

4  26  St.  at  L.  829,  §11;  Union 
Pac.  Ey.  Co.  v.  Colorado  E.  By  Co., 
C.  C.  A.,  54  Fed.  22 ;  White  v.  Iowa 
Nat.  Bank,  C.  C.  A.,  71  Fed.  91; 
Condon  v.  Central  L.  &  Tr.  Co.,  C. 
C.  A.,  73  Fed.  907;  Coe  v.  East  & 
Ir.  Co.  of  Ala.,  C.  C.  A.,  85  Fed. 
489;  Old  Nick  Williams  Co.  v.  U.  S., 
C.  C.  A.,  152  Fed.  925;  Painter  v. 
Union  Trust  Co.,  C.  C.  A.,  246  Fed. 
240.  A  district  court  rule  fixing  the 
time  for  taking  appeals  in  admiralty 
is  not  such  a  law;  Bobins  Dry  Dock 
&  Bepair  Co.  v.  Chesbrough,  216 
Fed.  121.  Where  a  writ  of  er- 
ror from  the  Supreme  Court  had 
been  dismissed  after  the  six  months 
had  expired  it  was  held  that  a  writ 
of  error  from  the  Circuit  Court  of 
Appeals,  sued  out  within  six  months 
after  the  filing  of  the  mandate  of 
the  Supreme  Court  in  the  court  of 
first  instance,  brought  up  for  review 
only  the  proceedings  subsequent  to 
such  mandate ;  and  since  it  appeared 
that     the     proceedings     .subsequent 


thereto  could  not  affect  the  plaintiff 
in  error,  the  writ  was  dismissed. 
Hubbard  v.  Worcester  Art  Museum, 
C.  C.  A.,  196  Fed.  871;  Blaffer  v. 
New  Orleans  W^ater  Supply  Co.,  C. 
C.  A.,  160  Fed.  389.  "Appeals  and 
writs  of  error  from  and  to  the  Dis- 
trict Court  of  the  United  States  for 
the  District  of  Porto  Eico,  and  from 
the  Supreme  Court  of  the  District 
of  Porto  Bico  whenever  by  law  they 
can  be  taken,  shall  be  taken  within 
six  calendar  months  from  the  time 
when  the  right  to  such  an  appeal  or 
writ  of  error  accrues,  and  not  after- 
wards^ by  filing  a  claim  for  the  ap- 
peal in  the  registry  of  the  court  ap- 
pealed from,  or  by  suing  out  a  writ 
of  error  from  the  Court  of  Appeals 
or  from  the  court  or  judge  in  Porto 
Bico,  as  the  ease  may  be. "  C.  C.  A., 
1st  Ct.  Eule  37.  An  appeal  to  the 
Circuit  Court  of  Appeals  of  the 
Ninth  Circuit  from  the  final  order, 
judgment,  or  decree  of  the  District 
Court  of  Alaska,  may  be  taken  with- 
in one  year  from  the  entry  thereof. 
Alaska  Code  Civ.  Proc,  §  506,  30  St. 
at  L.  253;  Sutherland  v.  Pearce,  C. 
C.  A.,  186  Fed.  787. 
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to  dissolve  an  injunction,  or  appointing  a  receiver,  must  be 
taken  within  thirty  days  from  the  entry  of  such  order  or  decree.^. 
Appeals  to  the  Circuit  Courts  of  Appeals  and  the  Supreme 
Courts  of  the  Territories  from  judgments  of  the  Courts  of  Bank- 
ruptcy adjudging  or  refusing  to  adjudge  the  defendants  a  bank- 
]-upt  or  allowing  or  rejecting  a  debt,  or  claim,  must  be  taken 
within  ten  days  after  the  judgment  appealed  from  has  been 
rendered.^  Petitions  for  a  revision  of  the  orders  of  the  courts 
of  bankruptcy  must  be  filed  within  six  months  from  the  making 
of  such  orders,'  unless  the  rules  of  the  Circuit  Court  of  Appeals 
otherwise  provide.^  Appeals  to  the  Supreme  Court  from  de- 
crees in  suits  by  the  United  States  under  the  Interstate  Com- 
merce law,  or  tJie  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies,^  and  from  the  decisions  of 
the  Board  of  General  Appraisers  to  the  Court  of  Customs  Ap- 
peals,!®  must  be  taken  within  sixty  days  after  the  entry  of  the 
decree  or  judgment.  In  Alaska  and  in  the  insular  and  other 
outside  possessions  of  the  United  States  ninety  days  shall  be 
allowed  for  making  such  applications  to  the  Court  of  Customs 
Appeals.^^ 

6Jud.  Code,  §129,  re-enacting  26  resolution  affecting  a  party's  rights 

St.  at  L.  828,  §7;  31  St.  at  L.  660;  "pending   further   order   in   the   ac- 

supra,  §§  300,  304.     This  rule  applies  tion ' '  was  a  final  order,  appealable 

to  a  decree  after  a  hearing  for  an  in  six  months;   Gas  &  El.  Securities 

injunction  and  an  accounting;   Ray-  Co.    v.    Manhattan    &   Queens    Trac. 

niond  V.  Royal  B.  S.  Co.,  C.  C.  A.,  Corp.,  C.  C.  A.,  266  Fed.  62;'). 

76  Fed.  465;   Morey  Linotyping  Co.  6  30   St.   at  L.   544,  553,   §2.     In 

V.  Chicago  Lino-Tabler  Co.,  C.  C.  A.,  other  cases  in  bankruptcy  six  months 

No.   2660,  258  Fed.   888.     Although  is  allowed.     Steele  v.  Buel,  C.  C.  A., 

it  directs  the  surrender  of  property  104  Fed.  968;  supra,  §§666,  667. 

for     destruction,     Puritan     Cordage  T  Re  Worcester  County,  C.  C.   A., 

Mills  V.  Sampson  Cordage  Works,  C.  102  Fed.  808;  supra,  §668.     But  see 

C.   A.,   232   Fe<l.   138;    Morey   Lino-  i^e  Anderson,  23  Fed.  482. 

typing   Co.    v.    Chicago    Lino-Tabler  8  See    §  668,    snpra.      Jarowski    v. 

Co.,  258  Fed.  888;   but  where  a  de-  Hamburg- American  Packet  Co.,  186 

cree   denies   an   injunction    and    dis-  Fed.  332. 

misses  the  bill,,  it  is  final;  Shaffer  v.  9  32  St.  at.  L.  823. 

Carter,  252  U.  S.   37 ;   supra,   §  695.  10  Jud.   Code,   §  198,   36   St.   at   L. 

It  was  held:    that  an  order  making  1087,  supra,  §77. 

permanent    a    temporary    injunction  11  36  St.  at  L.  91,  105,  Comp.  St. 

restraining  a   city  from   adopting  a  §  1189. 


3782 


WRITS    OP    ERROR    AND    APPEALS 


698 


These  limitations  do  not  apply  to  writs  of  error  coram  nobis}^ 
.The  State  statutes  as  to  the  time  of  taking  appe^fls  and  suing 
out  writs  of  error  do  not  affect  the  jurisdiction  of  the  Federal 
courts.13  The  time  does  not  begin  to  run  till  the  judgment,  de- 
cree, or  order  is  actually  entered,  or  filed,  and  when  the  judge's 
signature  is  required,  not  till  it  is  signed, ^^  although  it  is  dated 


12  Strode  v.  The  Stafeord  Justices, 
1  Brock,  162.     See  supra,  §  481. 

13  Logan  v.  Goodwin,  C.  C.  A.,  101 
Fed.  654;  s.  C,  C.  C.  A.,  104  Fed. 
490;  Siegelschiffer  v.  Penn  Mut. 
Life  Ins.  Co.,  C.  C.  A.,  248  Fed.  226. 
It  has  been  held :  that  the  clerk  may 
refuse  to  enter  a  decree  until  his  fees 
are  paid;  and  that  although  left  in 
the  clerk's  office,  it  is  not  effective 
until  such  payment.  Ommen  v.  Tal- 
cott,  180  Fed.  925. 

14  Rubber  Co.  v.  Goodyear,  6  Wall. 
153,  18  L.  ed.  762;  Del  Valle  v.  Har- 
rison, 93  U,  S.  233,  23  L.  ed.  892; 
Polleys  V.  Black  River  Imp.  Co.,  113 
U.  S.  81,  28  L.  ed.  938;  Radford  v. 
Folsom,  123  U.  S.  725,  31  L.  ed. 
292;  Notley  v.  Brown,  208  U.  S. 
429,  52  L.  ed.  559.  When  a  decree 
is  entered  dismissing  a  bill  with 
costs,  the  time  to  appeal  begins  to 
run,  although  a  judgment  for  costs 
is  subsequently  entered.  Fowler  v. 
Hamill,  139  U.  S.  549,  35  L.  ed.  266. 
When  one  defendant  charged  with 
joint  misconduct  had  demurred  and 
obtained  a  decree  dismissing  the  bill 
as  to  him,  and  the  other  defendant 
had  answered,  and  subsequently  ob- 
tained a  decree  dismissing  the  bill, 
an  appeal  taken  within  two  years 
after  the  second,  but  more  than  two 
years  after  the  first  decree,  was  held 
to  be  in  time  to  bring  up  both  decrees 
for  review.  Mendenhall  v.  Hall,  134 
U.  S.  559,  33  L.  ed.  1012.  Where  a 
decree  dismissed  a  bill  as  to  all  mat- 
ters except  one  which  was  severable 


from  the  rest,  as  to  which  a  sub.se- 
quent  decree  was  entered,  it  was  held 
that  the  right  to  appeal  from  the 
first  dismissal  began  to  run  from 
the  entry  of  the  first  decree  and  that 
this  was  appealable.  Hill  v.  Chi- 
cago &  E.  R.  Co.,  140  U.  S.  52,  35 
L.  ed.  331.  See  also  Central  Tr.  Co. 
V.  Grant  L.  Works,  135  U.  S.  207,  34 
L.  ed.  97;  Richardson  v.  Green,  130 
U.  S.  104,  32  L.  ed.  872;  sup^-a, 
§  697.  The  right  to  appeal  from  a 
decree  dismissing  a  cross-bill  does 
not  ordinarily  exist,  nor  the  time 
begin  to  run  until  the  entry  of  a 
final  decree  disposing  of  the  whole 
matter  in  litigation.  Winters  v. 
Ethell,  132  U.  S.  207,  33  L.  ed.  339; 
supra,  §  397.  The  time  of  an  inter- 
vener to  appeal  does  not  begin  to 
run  until  he  is  allowed  to  intervene. 
Louisville,  E.  St.  L.  R.  Co.  v.  Wil- 
son, 138  U.  S.  501,  34  L.  ed.  1023. 
Where  a  decree  directed  that  unless 
a  party  paid  the  amount  awarded 
\Yithiu  a  specified  time,  the  surety 
should  be  required  to  show  cause 
why  it  should  not  be  held  liable,  the 
surety 's  time  to  appeal  did  not  be- 
gin to  run  until  a  second  decree  en- 
tered upon  such  order  to  show  cause. 
Am.  Surety  Co.  v.  Jones,  C.  C.  A., 
224  Fed.  673.  Cross-appeals  may  be 
taken  and  allowed  below  after  an  ap- 
peal has  been  taken  and  the  cause  re- 
moved to  the  appellate  court,  pro- 
vided the  original  time  to  appeal  has 
not  expired.  Farrar  v.  Churchill, 
135  U.  S.  609,  34  L.  ed.  246. 
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as  of  a  prior  day.^^  A  decision  coiitaiiuii<>'  directions  for  a  de- 
cree is  not  considered  as  a  decree.^^  When  the  order  of  judg- 
ment or  decree  is  amended,  it  seems  that  the  time  begins  to  run 
anew  from  the  date  of  the  amendment. ^''^  If  a  petition  for  a  re- 
hearing is  duly  filed  or  a  motion  for  a  new  trial  duly  made,  or 
a  motion  to  set  aside  the  judgment  made  during  the  term,  the 
time  does  not  begin  to  run  until  the  petition  or  motion  has  been 
denied ;  ^^  and  an  appeal  allowed  before  the  petition  or  motion  is 
made,  but  not  perfected  till  afterwards,  is  considered  as  not 
pending  till  it  is  perfected.^^  The  day  on  whicli  the  order, 
judgment,  or  decree  was  entered  is  excluded  from  the  computa- 
tion of  the  tinie.^^  It  has  been  held  that  when  the  last  day  of 
the  limited  time  falls  on  a  Sunday,  the  writ  or  appeal  cannot  be 
taken  on  a  subsequent  day.^^     Tlie  time  to  appeal  or  to  sue  out 


15  Rul)Ijor  Co.  V.  Goodyear,  6  Wall. 
153,  18  L.  ed.  762.  But  see  Credit 
Co.  V.  Arkansas  Cent.  Ey.  Co.,  128 
U.  S.  258,  32  L.  ed.  448. 

16  U.  S.  V.  Gomez,  1  Wall,  690, 
17  L.  ed.  677;  Ee  McCall,  C.  C.  A., 
145  Fed.  898.  Cf.  Marks  v.  No.  Pac. 
E.  Co.,  C.  C.  A.,  76  Fed.  E.  941.  But 
see  Silsby  v.  Foote,  20  How.  290,  15 
L.  ed.  822 ;  Fairbanks  v.  Amoskeag 
Nat.  Bank,  32  Fed.  572. 

17  U.  S.  V.  Gomez,  1  Wall.  690,  17 
L.  ed.  677.  But  see  U.  S.  v.  Grant, 
110  U.  S.  225,  28  L.  ed.  127;  Stand- 
ley  V.  Eoberts,  C.  C.  A.,  59  Fed.  836, 
8  C.  C.  A.  305. 

18  Texas  &  Pac.  Ey.  Co.  v.  Mur- 
phy, 111  U.  ^.  488,  28  L.  ed.  492; 
Brockett  v.  Brockett,  2  How.  238, 
11  L.  ed.  251;  Memphis  v.  Brown, 
94  U.  S.  715,  24  L.  ed.  244;  Aspen 
M.  S.  S.  Co.  V.  Billings,  150  U.  S. 
31,  37  L.  ed.  986;  Alexander  v,  U. 
S.,  57  Fed.  828;  Be  McCall,  C.  C.  A., 
145  Fed.  898;  Wm.  W.  Bierce,  Ltd. 
V.  Waterhouse,  219  U.  S.  320,  55  L. 
ed.  237 ;  Citizens  Bank  v.  Opper- 
man,  249  U.  S.  448;  where  a  statute 
enacted   pending    the   motion   for    a 


rehearing  was   held   to   regulate  the 
appeal. 

19  Voorhees  v.  John  T.  Noye  Co., 
151  U.  S.  135,  38  L.  ed.  101.  The 
appellate  court,  if  the  record  does 
not  show  when  the  jjetition  for  a  re- 
hearing, which  has  been  denied,  was 
filed,  will  presume  that  it  was  filed 
in  time;  Texas  &  Pac.  Ey.  Co.  v. 
Murphy,  111  U.  S.  488,  28  L.  ed. 
492.  The  time  of  the  pendency  of 
prior  appellate  proceedings  dismissed 
for  want  of  jurisdiction  is  not  ex- 
cluded. Darnell  v.  Illinois  Cent.  E. 
Co.,  C.  C.  A.,  206  Fed.  445.  Where 
there  is  doubt  aliout  the  validity  of 
an  appeal,  the  second  appeal  can  be 
taken  before  the  dismissal  of  the  for- 
mer; and  when  the  former  is  dis- 
missed, the  second  appeal  becomes 
effective.  Sutherland  v.  Pearce,  C. 
C.  A.,  186  Fed.  787.  See  Hubbard 
V.  Worcester  Art  Museum,  C.  C.  A., 
196  Fed.  871. 

20  Smith  v.  Gale,  137  U.  S.  577,  34 
L.  ed.  792. 

21  Johnson  v.  Meyers,  C.  C.  A.,  54 
Fed.  417;  Meyer  v.  Hot  Springs 
Imp.   Co.,   C.   C.   A.,   169   Fed.   628; 
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a  Avrit  of  error  cannot  be  extended  by  the  court  by  an  order 
l)ermitting  it  to  be  filed  nunc  pro  tunc  or  otherwise. ^^ 

The  writ  of  error  is  not  brought  till  it  is  filed  in  the  office 
of  the  clerk  of  the  court  to  which  it  is  addressed. ^^  When  it  is 
tested,  allowed  and  iasued  within  the  time,  but  not  filed  till 
afterwards,  it  is  brought  too  late.^*  An  appeal  is  taken  when 
it  is  prayed,^^  or  when  it  is  allowed  and  its  allowance  is  brought 


Siegelscliiffer  v.  Peim  Mut.  Life  Ins. 
Co.,  C.  C.  A.,  248  Fed.  226. 

22  Credit  Co.  v.  Arkansas  Cent.  Ry. 
Co.,  128  U.  S.  258,  32  L.  ed.  448; 
Judson  V.  Courier  Co.,  25  Fed.  705; 
Camden  Iron  Works  Co.  v.  City  of 
Cincinnati,  241  Fed.  846.  But  see 
Be  Wright,  96  Fed.  820.  It  has  been 
lield  that  a  rehearing  may  be  allowed 
at  the  same  term,  after  the  time  to 
appeal  has  expired,  in  order  to  re- 
vive the  appellant's  right  of  review. 
Be  Wright,  96  Fed.  820,  aff'd  Be 
Worcester  County,  C.  C.  A.,  102  Fed. 
808.  Cf.  Stickney  v.  Wilt,  23  Wal- 
lace, 150,  23  L.  ed.  50.  But  see 
Beaumont  v.  Prieto,  249  U.  S.  5.54. 
Cf.  §  667,  supra.  U.  S.  ex.  rel. 
Schauffler  v.  Fidelity  &  Deposit  Co. 
of  Maryland,  C.  C.  A.,  155  Fed.  117. 
An  extension  of  time  to  prepare  and 
procure  the  allowance  of  a  bill  of 
exceptions  does  not  enlarge  the  time 
to  sue  out  a  writ  of  error.  Kentucky 
Coal,  Timber,  Oil  &  Land  Co.  v. 
Howes,  C.  C.  A.,  153  Fed.  163;  Cam- 
den Iron  Works  Co.  v.  City  of  Cin- 
cinnati, C.  C.  A.,  241  Fed.  846.  An 
order  granting  a  stay  pending  an  ap- 
plication for  the  writ  of  certiwari 
does  not  stop  the  time  to  appeal 
from  running.  Title  Guaranty  Co.  v. 
General  El.  Co.,  222  U.  S.  401,  56 
L.  ed.  248.  It  cannot  be  extended 
by  consent.  Clark  v.  Doerr,  C.  C.  A., 
143  Fed.  960.  It  has  been  held  that 
respondents  or  defendants  in  error 
cannot  waive  the  objection  that  the 


time  has  expired.  Stevens  v.  Clark, 
C.  C.  A.,  62  Fed.  321.  An  appeal 
cannot  be  taken  from  a  decree  or 
order  before  the  decision  is  pro- 
nounced. Brown  v.  Evans,  18  Fed. 
56.  As  to  the  right  of  appeal  after 
the  announcement  of  a  decision,  but 
before  the  entry  of  an  order  or  de- 
cree thereupon,  see  Fairbanks  v. 
Amoskeag  Nat.  Bank,  32  Fed.  572; 
Credit  Co.  v.  Arkansas  C.  Ry.  Co., 
128  U.  S.  258,  32  L.  ed.  448;  Ex 
parte  Whitton,  13  Ch.  D.  881. 

23  Brooks  v.  Norris,  11  How.  204, 
13  L.  ed.  665;  Scarborough  v.  Par- 
goud,  108  U.  S.  567,  7  L.  ed.  824;  U. 
S.  v.  Baxter,  C.  C.  A.,  51  Fed.  624; 
Kentucky  Coal,  Timber,  Oil  &  Land 
Co.  v.  Howes,  C.  C.  A.,  153  Fel.  16:i; 
(Jamden  Iron  Works  Co.  v.  City  of 
Cincinnati  C.  C.  A.,  241  Fed.  846; 
Siegelsehiffer  v.  Penn.  Mut.  Life  Ins. 
Co.,  C.  C.  A.,  248  Fed.  226.  The 
failure  of  the  clerk  to  mark  it  filed 
makes  no  difference  when  it  is  left 
in  his  otfice.  Mutual  L.  Ins.  Co.  v. 
Phinney,  178  U.  S.  327,  336,  44  L. 
ed.  1088. 

24  Brooks  v.  Norris,  11  How.  204, 
13  L.  ed.  665;  Mussina  v.  Cavazos, 
6  Wall.  355,  360,  18  L.  ed.  810,  812; 
Scarborough  v.  Pargoud,  108  U.  S. 
567,  27  L.  ed.  824;  51  Fed.  624;  Col- 
lins v.  Huffman,  C.  C.  A.,  245  Fed. 
554.  See  Rutan  v.  Johnson,  C.  C.  A., 
130  Fed.  109. 

26  Cardona  v.  Quinones,  240  L".  S. 
83;   J.   D.   Randall  Co.  v.  Foghsong 
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to  the  attention  of  the  eourt  below,  eitlier  by  filing  in  the  clerk's 
office  the  petition  and  the  allowance  of  the  appeal,  or  where 
there  is  no  formal  allowance  thereof,  when  the  bond  or  appeal 
is  approved  and  filed,  eitlier  with  or  without  the  citation.^^  The 
fact  that  the  bond  is  filedj^'  or  the  citation  not  issued  until,  after 
the  statutory  time,  does  not  cut  off  the  right  to  appeal  if  the 
petition  a)Kl  its  allowance  were  duly  tiled.^^  Where  the  tran- 
script does  not  show  when  a  paper  was  filed,  there  is  no  pre- 
sumption that  the  appeal  was  taken  within  the  statutory  time.^® 
§  699.  Writs  of  error.  A  writ  of  error  is  a  matter  of  right 
to  which  a  party  is  entitled  hi  cases  where  it  is  authorized  by 
statute.^  It  is  the  usual  ])ractice  to  have  it  allowed  by  a  judge 
of  the  court  to  which  it  is  addressed,  or  by  a  judge  of  the  court 


Mach.  Co.,  C.  C.  A.,  200  Fed.  744; 
Toledo  Metal  Wheel  Co.  v.  Foyer 
Bros.  &  Co.,  C.  C.  A.,  223  Fed.  330. 
"An  application  for  a  writ  of  cer- 
tiorari will  be  deemed  in  time  when 
the  petition  therefor,  accompanied 
by  the  printed  record  and  brief,  is 
filed  within  the  period  prescribed  liy 
law:  Provided,  this  is  followed  by 
submitting  the  petition  in  open  court 
on  some  motion  day  not  later  than 
the  first  one  which  follows  a  period 
of  four  weeks  after  such  filing.  No- 
tice of  the  date  of  submission  and 
copies  of  the  petition  and  brief  must 
be  filed  as  required  by  Section  3 
of  this  rule."  S.  C.  Rule,  37  Sub. 
See.  a ;  supra,  §  689e. 

26  The  D'os  Hermanos,  10  Wheat, 
306,  6  L.  ed.  328;  Brandies  v.  Coch- 
rane, 105  U.  S.  262,  26  L.  ed.  989; 
Credit  Co.,  Ld.  v.  Arkansas  C.  Ky. 
Co.,  128  U.  S.  2.58,  261,  32  L.  e.l. 
448,  449.  It  h'ls  been  held  that, 
where  the  record  or  the  bond  sho'.\s 
that  a  formal  appeal  was  allowed, 
the  filing  of  the  bond  with  its  ap- 
proval witliin  the  time  is  insufficient; 
Norcross  v.  Nave  &  McCord  Mfg. 
Co.,   C.    C.    A.,    101    Fed.    796.      See 


Credit  Co.  v.  Arkansas  Cent.  R.  Co., 
128  U.  S.  258,  32  L.  ed.  448;  but 
that  where  there  was  no  formal  aj)- 
peal  the  filing  of  the  bond  witli  its 
approval  is  sufficient ;  Brandies  v. 
Cochrane,  105  U.  S.  262,  20  L.  ed. 
989.  Where  the  allowance  of  an  ap- 
peal or  writ  of  error  is  upon  condi- 
tion that  the  petitioner  give  a  Ijond, 
the  writ  of  error  is  not  brought,  no,' 
the  ajipeal  taken,  until  the  bond  is 
filed.  Simpson  v.  First  Nat.  Bank, 
C.  C.  A.,  129  Fed.  257;  Kentucky 
Coal,  Timber,  Oil  &  Laud  Co.  v. 
Howes,  C.  C.  A.,  153  Fed.  163. 

27  The  Dos  Hermano.s,  10  Wlieat. 
306. 

28  Evans  v.  State  Bank,  134  U.  S. 
.130,  33  L.  ed.  917.  But  see  Hudson 
V.  Limstone  Natural  Gas  Co.,  C.  C. 
A.,  144   Fed.  952. 

29  William  Bros.  v.  Savage,  C.  ( '. 
A.,  120  Fed.  497. 

§  699.  1  Davidson  v.  Lanier,  4 
Wall.  447,  18  L.  ed.  377.  Ex  parte 
Virginia  Com 'rs,  112  V.  S.  177,  28 
L.  ed.  691;  Ireland  v.  Woods,  246 
U.  S.  323,  38  Sup.  Ct.  319,  62  L.  e.l. 
745. 
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of  review,'^  or  by  such  eourt.^  A  cross  writ  of  error  should  issue 
ill  a  proper  case.*  By  the  common  law  a  writ  of  error  issues 
from  the  clerk's  office  of  the  court  of  review  to  which  it  is  re- 
turned. "Writs  of  error  returnable  to  the  Supreme  Court  or 
a  Circuit  Court  of  Appeals  may  be  issued  as  well  by  the  clerks 
of  the  District  Courts,  under  the  seal  thereof,  as  by  the  clerk 
of  the  Supreme  Court  or  of  a  Circuit  Court  of  Appeals."  ^  It 
has  been  held  that  where  a  writ  of  error  from  the  Supreme  Court 
has  been  allowed  by  a  judge  of  the  Circuit  Court  of  Appeals 
to  review  a  decision  of  the  latter  court,  it  should  be  issued  by 
a  clerk  of  one  of  those  two  courts  and  not  by  the  clerk  of  the 
District  Court.®  It  is  not  the  duty  of  the  clerk  to  issue  a  writ 
of  error  after  one  has  been  allowed  by  the  court,  unless  the 


2  This  is  required  by  statute  in 
the  case  of  writs  of  error  of  State 
courts.  Twitchell  v.  Commonwealth, 
7  Wall.  321,  19  L.  ed.  223;  Spies  v. 
Illinois,  123  U.  S.  131,  143,  31  L. 
ed.  80;  N.  W.  Mut.  Union  Packet 
Co.  V.  Home  Ins.  Co.,  154  U.  S.  588, 
20  L.  ed.  463 ;  supra,  §  692c.  Before 
the  Evarts  Act  of  March  3,  1891,  it 
was  not  required  for  writs  of  error 
to  the  Circuit  and  District  Courts, 
Davidson  v.  Lanier,  4  Wall.  447,  18 
L.  ed.  377 ;  Ex  parte  Virginia  Com  'rs, 
112  U.  S.  177,  28  L.  ed.  691;  except 
to  review  convictions  of  capital 
crimes.  25  St.  at  L.  656,  §  6.  S.  C. 
Rules  35  and  36,  and  C.  C.  A.  Rule 
11,  seem  now  to  require  the  allow- 
ance of  the  writ  in  all  cases.  Tus- 
kaloosa  No.  Ry.  Co.  v.  Gude,  141  U. 
S.  244,  35  L.  ed.  742.  But  see  Gor- 
ham  V.  Broad  River  Tp.,  113  Fed. 
83.  It  is  the  better  practice  for  the 
judge  to  indorse  his  allowance  upon 
both  the  petition  and  the  writ;  but 
his  indorsement  on  either  is  suffi- 
cient. Where  the  judge's  indorse- 
ment of  his  allowance  by  mistake  is 
wrongly  dated  the  clerk  has  no 
power  to  correct  the  date,  but  it  is 


not  improper  for  him  to  add  a  mem- 
orandu^n  stating  the  facts.  Wagner 
V.  Texas  &  P.  Ry.  Co.,  C.  C.  A.,  54 
Fed.  920.  The  signature  of  a  cita- 
tion and  the  approval  of  a  bill  of 
exceptions  were  held  to  be  equiva- 
lent to  the  allowance  of  a  writ  of 
error.  Louisville  Tr.  Co.  v.  Stock- 
ton, C.  C.  A.,  72  Fed.  1.  But  see 
Tuskaloosa  No.  Ry.  Co.  v.  Gude,  141 
U.  S.  244,  35  L.  ed.  742.  It  has  been 
said  that  the  court  of  first  instance 
should  leave  to  the  appellate  court 
the  determination  of  the  latter 's  ju- 
risdiction and  should  not  refuse  to 
allow  an  appeal  for  want  of  juris- 
diction thereof  in  the  Circuit  Court 
of  Appeals.  Be  Kyle,  185  Fed.  219. 
But  see  infra,  §§  705,  705f. 

3  Twitchell  v.  Commonwealth,  7 
Wall.  321,  19  L.  ed.  223;  Spies  v. 
Illinois,  123  U.  S.  131,  143,  31  L. 
ed.  80;  Be  Kemmler,  136  U.  S.  436, 
437,  34  L.  ed.  519. 

4  Billings  V.  U.  S.,  232  IT.  S.  261, 
277. 

5  Act  of  Jnn'y  22,  1912,  37  St.  at 
L.  54. 

6  Be  Issuing  Writs  of  Error,  C.  C. 
A.,  199  Fed.  115. 
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plaintiff  in  error  requestf<  him  so  to  do.'  It  is  the  duty  of  the 
plaintiff  in  error  to  apply  for  the  writ  and  to  deposit  it  for 
filing-  when  issued.*  The  State  practice  is  not  followed.®  The 
writ  issues  in  the  name  of  the  President  of  the  United  States,^® 
is  tested  of  the  date  of  issue  ^^  in  the  name  of  the  Chief  Justice 
of  the  United  States,  or,  when  that  office  is  vacant,  in  the  name 
of  the  associate  Justice  next  in  precedence,^* — that  is,  with  the 
oldest  commission,!^ — and  bears  the  seal  of  the  court  whose 
clerk  issues  it,  and  is  signed  by  such  clerk. i*  The  writ  is  di- 
rected to  the  coui't  whose  proceedings  it  is  intended  to  review, 
and  directs  such  court  to  send  up  under  its  seal  to  the  court  of 
review  the  record  and  process  for  inspection. ^^  A  writ  of  error 
should  be  accompanied  by  a  citation. ^^  This  is  not  jurisdic- 
tional, but  is  merely  a  notice,  and  an  error  in  the  date  of  its 
return  is  not  fatal ;  ^"^  but  the  time  for  the  return  of  the  Avrit 
must  be  therein  specified. ^^ 


7  Kentucky  Coal,  Timber,  Oil  & 
Land  Co.  v.  Howes,  C.  C.  A.,  15.3 
Fed.  16:5. 

8  Ibid. 

9  Western  Dredging  Co.  v.  Held- 
maier,  116  Fed.  179;  Western  Union 
Tel.  Co.  V.  Aldridge,  219  Fed.  836; 
supra,  §  453,  Cf.,  Eederiaktiebolaget 
Amie  v.  Universal  Transp.  Co.,  Inc., 
(?.  C.  A.,  245  Fed.  182. 

10  S.  C.  Bule  5 ;  Long  v.  Farmers ' 
State  Bank,  C.  C.  A.,  9  L.  R.  A. 
(N.  S.)  585,  147  Fed.  360. 

11  U.  S.  R.  S.,  §912;  Atherton  v. 
Fowler,  91  U.  S.  143,  23  L.  ed.  265. 
A  mistake  in  the  date  will  not  vitiate 
a  urit  of  error  which  is  duly  issued 
and  served.  O'Dowd  v.  Russell,  14 
Wall.  402,  28  L.  ed.  857. 

12  U.  S.  R.  S.,  §911;  Oermain  v. 
Mason,  154  U.  S.  587,  and  20  L.  ed. 
689 ;  §  455,  supra. 

13  U.  S.  R.  S.,  §  674. 

14  U.  S.  R.  S.,  §§911,  1004;  Miller 
v.  Texas,  153  U.  S.  535,  38  L.  ed. 
812;   Long  v.  Farmers'  State  Bank, 


C.   C.   A.,   9  L.   E.  A.    (N.   S.)    585, 
147  Fed.   360. 

15  A  writ  of  error  to  review  a 
judgment  of  a  Circuit  Court  of  Ap- 
jieals  should  be  addressed  thereto  al- 
though the  mandate  thereof  has  been 
sent  to  the  District  Court  which  has 
entered  judgment  thereupon.  Thom- 
son v.  Cayser,  243  U.  S.  66.  A  writ 
of  error  to  review  the  decision  of  a 
State  court  should  be  directed  to  the 
trial  court  when  the  State  court  of 
review  has  sent  the  record  back 
thereto.  Sioux  Remedy  Company  v. 
Cope,  235  U.  S.  197. 

16  C.  C.  A.  Rule  14 ;  Nome  &  Si- 
nook  Co.  v.  Ames  Mercantile  Co.,  (T. 
C.  A.,  187  Fed:  928;  Betts  v.  Ga- 
hagan,  C.  C.  A.,  205  Fed.  890 ;  infra, 
§  700a. 

17  C.  C.  A.  Rule  14;  Nome  &  Si- 
nook  Co.  v.  Ames  Mercantile  Co., 
C.  C.  A.,  187  Fed.  928;  Rederiaktie- 
bolget  Amie  v.  Universal  Transp. 
Co.,  C.  C.  A.,  245  Fed.  282;  infra, 
§  700a. 

18  Betts  v.  Gahagan,  C.  C.  A.,  205 
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111  the  JSupreme  Court  tlie  I'eturn-day  of  a  writ  of  error  or 
appeal  must  be  not  more  than  thirty  days  from  the  day  of  sign- 
ing the  citation,  whether  the  return-day  fall  in  vacation  or  in 
term  time ;  ^^  except  in  case  of  writs  of  error  or  appeal  from 
the  Supreme  Court  to  review  the  decisions  of  the  courts  of  the 
United  States  in  California,  Oregon,  Nevada,  Washington,  New- 
Mexico,  Utah,  Arizona,  Montana,  Wyoming,  North  Dakota,  South 
Dakota,  Alaska,  Hawaii  and  Porto  Rico,  when  the  return  day 
must  be  no  more  than  sixty  daj-s  from  the  time  of  signing  the 
citation,  and  when  the  judgment  or  decree  sought  to  be  re- 
viewed was  rendered  in  the  Philippine  Islands  one  hundred  and 
twenty  days.^"  In  the  Circuit  Courts  of  Appeals  the  return 
days  are  fixed  by  the  rules  and  are  usually  thirty  days.^^  In 
the  Court  of  Customs  Appeals,  thirty  days.  The  writ  cannot 
properly  be  issued  before  the  entry  of  the  judgment,  which  it 
brings  up  for  review.^'^ 

The  writ  is  a  writ  of  th'e  court  of  review,  although  issued  from 
the  clerk's  office  of  the  District  Court.^^  A  writ  of  error  must 
set  out  the  names  of  all  the  parties,  plaintiff  and  defendant  in 
error .2*    The  -court  of  review  may,  at  any  time,  in  its  discretion 


Fed.  890.  A  writ  of  error  will  not 
be  dismissed  because  no  return-day 
is  named  when  it  is  by  its  terms  re- 
turnable within  thirty  days,  Sea- 
board Air  Line  Railway  v.  Horton, 
233  U.  S.  492,  althougli  the  order  al- 
lowing it  made  it  returnable  in  sixty 
days.  Texas  &  P.  R.  Co.  v.  Bloom, 
C.  C.  A.,  60  Fed.  979.  See  Love  v. 
Busch,  C.  C.  A.,  142  Fed.  429. 

19  S.  C.  Eule  8,  C.  C.  A.  Rule  14. 
The  writ  will  not  be  dismissed  be- 
cause returned  a  few  days  after  the 
return-day.  Alteuberg  v.  Grant,  C. 
C.  A.,  83  Fed.  980.  See  infra, 
§§  700a,  705.  As  to  the  place  of  the 
return  in  the  Ninth  Circuit,  see  Mc- 
Fadden  v.  Mountain  V.  &  M.  M.  Co., 
C.  C.  A.,  97  Fed.  670. 

20  S.  C.  Rule  8;  Williams  v.  City 
Bank  &  Trust  Co.,  C.  C.  A.,  186  Fed. 
419. 


21  See  Appendix  V.  In  the  Fourth 
Circuit  40  days,  193  Fed.  VIII.  In 
the  Eighth  Circuit  60  days,  188  Fed. 
xl.  In  the  First  Circuit,  appeals 
from  and  writs  of  error  to  the  de- 
cisions of  the  courts  of  Porto  Rico 
are  returnable  in  two  calendar 
months.     Order  of  March  19,   1915. 

22  Notley  v.  Brown,  208  U.  S.  429, 
52  L.  ed.  559. 

23  Mussina  v.  Cavazos,  6  Wall.  355, 
18  L.  ed.  810. 

24  Smyth  v.  Strader,  12  How.  327, 
13  L.  ed.  1008;  Davenport  v.  Fletch- 
er, 16  How.  142,  14  L.  ed.  879.  The 
inclusion,  as  plaintiffs  in  error,  of 
persons  who  are  not  parties  to  the 
action  does  not  vitiate  the  writ  if 
the  proper  parties  are  joined,  and 
the  names  of  the  former  can  l>i' 
stricken  out  and  the  writ  dismissed 
as  to  them.     Thomas  v.  Gieen  Couu- 
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and  with  or  without  terras,  allow  an  amendment  of  a  writ  of 
error,  when  there  is  a  mistake  in  tlie  teste,  or  a  seal  is  wantin*;-, 
or  the  writ  is  made  returnable  on  a  wrong  day,  or  when  the 
statement  of  the  title  or  the  parties  is  defective,  if  such  defect 
can  be  remedied  by  reference  to  the  accompanying  record,  and 


ty,  C.  C.  A.,  146  Fed.  969.  A  writ 
is  insufficient  which  names  but  one 
of  the  plaintiffs  or  defendants  in  er- 
ror, and  describes  the  rest  on  the 
same  side  as  "and  others,"  De 
Neale  v.  Archer,  8  Pet.  526,  8  L,  ed. 
1033;  Miller  v.  McKenzie,  10  Wall. 
582,  19  L.  ed.  1043;  or  which  de- 
scribes parties  by  their  firm  name 
instead  of  their  individual  names. 
The  Protector,  11  Wall.  82,  20  L.  ed. 
47;  Moore  v.  Simonds,  100  U.  S.  145, 
25  L.  ed.  590;  Godbe  v.  Tootle,  154 
U.  S.  576,  and  19  L.  ed.  831;  unless 
the  record  shows  the  partners' 
names,  Estis  v.  Trabue,  128  U.  S. 
225,  32  L.  ed.  437;  or,  which  de- 
scribes parties  as  ' '  the  heirs  of  Nich- 
olas Wilson,"  Wilson  v.  Life  &  Fire 
Ins.  Co.,  12  Pet.  140,  9  L.  ed.  1032; 
or  as  "the  ship  Protector  and  own- 
ers," The  Protector,  11  Wall.  82,  20 
L.  ed.  47.  An  appeal  by  "William 
L.  Heminway,  Treasurer  of  the 
State  of  Mississippi,  and  Sylvester 
Gwinn,  Auditor  of  said  State,  and 
ex  officio  the  Levee  Board  of  Mis- 
sissippi District  Number  One, ' '  was 
held  sufficient  to  bring  up  for  re- 
view a  decree  against  the  Levee 
Board,  although  a  statute  had  been 
fiassed,  entitled  "An  act  to  abolish 
the  Levee  Board  of  District  Number 
One,  and  to  pay  the  debts  of  said 
Board,"  which  abolished  the  offices 
of  the  members  of  such  board,  and 
substituted  the  officers  who  took  the 
appeal  in  their  place  to  settle  up  the 
unfinished  business  and  pay  the 
debts  of  the  board.     Hemingwav   v. 


Stansell,  106  U.  S.  399,  27  L.  ed. 
245.  An  incorrect  designation  of  the 
parties  as  plaintiff  and  defendant, 
when  it  follows  the  title  of  the  cause 
in  the  court  below,  is  not  a  fatal  de- 
fect in  the  writ.  H.  Haekfeld  &  Co. 
v.  U.  S.,  C.  C.  A.,  141  Fed.  9.  It  is 
the  better  practice  to  include  in  the 
writ  of  error  a  description  of  the 
position  of  the  parties  as  plaintiffs 
and  defendants  below,  as  well  of 
their  positions  in  the  court  of  re- 
view; but  if  the  latter  statement  is 
made,  the  omission  of  the  former 
will  not  avoid  the  writ.  Missina  v. 
Cavazos,  6  Wall.  355,  361,  18  L.  ed. 
810,  812.  Where  the  writ  of  error 
contains  the  names  of  aU  the  parties 
who  appear  on  the  record,  the  court 
of  review  cannot  presume  that  there 
are  other  parties,  and  for  that  rea- 
son dismiss  the  writ.  Gumbel  v.  Pit- 
kin, 113  U.  S.  545,  28  L.  ed.  1128. 
Where  the  writ  of  error  omitted  par- 
ties named  in  the  citation,  the  court 
dismissed  the  writ.  Kail  v.  Wet- 
more,  6  Wall.  451,  18  L.  ed.  862. 
Where  two  actions  had  been  consoli- 
dated for  trial,  tried  before  the  same 
jury,  which  returned  separate  ver- 
dicts, and  separate  judgments  en- 
tered, although,  by  consent,  a  single 
bill  of  exceptions  was  allowed;  it 
required  two  separate  writs  of  error 
were  necessary.  Waters-Pierce  Oil 
Co.  V.  Van  Elderen,  C.  C.  A.,  137 
Fed.  557.  A  writ  of  error  which 
does  not  name  any  return-day  may 
be  amended  by  the  insertion  of  a 
return-day.     Evans  v.  Brown,  109  U. 
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ill  all  other  particulars  of  form,  provided  the  defect  has  not 
prejudiced,  and  the  amendment  Avill  not  injure,  the  defendant 
in  error.^^  A  high  authority  has  said  of  the  statute  authorizing 
such  amendments:  "It  is  difficult  to  see,  in  reading  it,  what 
defect  cannot  now  be  amended  in  the  discretion  of  the  court.  "'^^ 


S.  180,  27  L.  ed.  898.  But  where 
there  was  no  application  for  an 
amendment  the  writ  was  dismissed. 
Lea  V.  Conn.  Mut.  L.  I.  Co.,  154  U. 
S.  659,  and  25  L.  ed.  882.  Where 
the  writ  was  in  the  name  of  the 
President  of  the  United  States,  but 
bore  the  teste  of  the  Chief  Justice 
of  the  State  court,  with  his  signature 
and  that  of  the  clerk  of  such  court, 
and  the  seal  of  such  court,  an  amend- 
ment of  the  writ  was  allowed.  Texas 
&  Pac.  Ej.  Co.  V.  Kirk,  111  U.  S. 
486,  28  L.  ed.  481. 

A  writ  of  error  to  a  State  court  need 
not  contain  a  recital  that  it  is  di- 
rected to  the  final  judgment  of  such 
court,  nor  that  the  court  is  the  high- 
est court  of  law  or  equity  in  the 
State.  Buell  v.  Van  Ness,  8  Wheat. 
312,  5  L.  ed.  624.  The  appeal,  cita- 
tion, and  assignment  of  errors  may 
be  amended  by  correcting  an  error 
in  the  date  of  the  order  which  the 
appellant  seeks  to  review.  Lovell 
McConnell  Mfg.  Co.  v.  International 
Automobile  League,  C.  C.  A.,  199 
Fed.  989. 

25  U.  S.  R.  S.,  §1005;  Cotter  v. 
Ala.  G.  S.  R.  Co.;  C.  C.  A.,  61  Fed. 
747. 

26  Curtis,  Jurisdiction  of  U.  R. 
Courts,  87.  Where  the  paper  pur- 
porting to  be  a  writ  of  error  was  in 
the  name  and  bore  the  test  of  the 
Chief  Justice  of  a  State  court,  and 
was  signed  by  the  clerk  and  sealed 
with  the  seal  of  such  court,  it  was 
held  that  there  was  no  writ  to  amend, 
and    that    consequently    the    defect 


could  not  be  cured.  Bondurant  v. 
Watson,  103  U.  S.  278,  26  L.  ed. 
447.  The  teste  of  the  District  Judge 
and  of  the  clerk  of  the  District 
Court  in  a  writ  of  error  to  review  the 
judgment  of  such  court  is  a  defect, 
which  can  be  cured  by  amendment. 
Long  V.  Farmers'  State  Bank,  C.  C. 
A.,  9  L.  R.  A.  (N.  S.)  585,  147  Fed. 
360.  The  writ  may  be  amended  to 
bring  in  new  parties,  Knickerbocker 
Life  Ins.  Co.  v.  Pendleton.  115  U.  S. 
339,  29  L.  ed.  432 ;  Gilbert  v.  Hop- 
kins, C.  C.  A.,  198  Fed.  849,  851; 
Rininger  v.  Puget  Sound  Electric 
Ry.,  C.  C.  A.,  220  Fed.  419;  and  such 
an  amendment  may  be  allowed,  even 
after  argument,  Knickerbocker  Life 
Ins.  Co.  v.  Pendleton,  115  U.  S.  339, 
29  L.  ed.  432;  but  in  all  such  eases 
notice  must  be  duly  served  upon  the 
new  parties,  Gilbert  v.  Hopkins,  C. 
C.  A.,  198  Fed.  849,  851;  and,  if 
after  argument,  a  reargument  will 
be  ordered,  Knickerbocker  Life  Ins. 
Co.  v.  Pendleton,  115  U.  S.  339,  29 
L.  ed.  432.  A  substitution  of  a 
plaintiff  in  error  was  made  where  the 
person  substituted  sued  out  the  writ 
in  the  name  of  the  original  plaintiff 
in  error,  each  claiming  to  be  tlie  per- 
sonal representative  of  a  decedent. 
Walton  v.  Marietta  Chair  Co.,  157 
U.  S.  342,  39  L.  ed.  725;  Green 
County,  Kentucky  v.  Thomas'  Exec- 
utor, 211  U.  S.  598,  53  L.  ed.  343. 
An  error  in  the  title  of  the  writ 
and  of  the  petition  and  order  there- 
for and  assignments  by  entitling 
these  ill  the  wrong  court  may  be  cor- 
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An   appeal   cannot,   by   amendment,   be   changed   to   a   writ   of 


error 


27 


It  is  the  proper  practice  to  file  a  petition  for  the  writ,  and 
to  have  it  allowed  by  a  judge  of  the  court  to  which  it  is  ad- 
dressed, or  a  judge  of  the  court  of  review.^^  The  petition  should 
be  accompanied  with  an  assignment  of  errors,  which  should  be 
set  out  separately  and  particularly  each  error  asserted  and  in- 
tended to  be  urged.  No  writ  of  error  to  a  District  Court  is 
allowed  till  such  an  assignment  of  errors  is  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence, 
the  assignment  of  errors  should  quote  the  full  substance  of  the 
evidence.  When  the  error  alleged  is  to  the  charge  of  the  court, 
tlie  asignment  of  errors  should  set  out  the  part  referred  to  in 
the  words  of  the  charge,  whether  it  be  in  instructions  given  or 
instructions  refused.  When  the  error  alleged  is  to  the  ruling 
upon  the  report  of  a  master,  the  specification  should  state  tlie 
exception  to  the  report  and  action  of  the  court  upon  it.^^ 
Where  the  defendant  in  error  had  opposed  a  motion  for  leave 
to  withdraw  a  writ  of  error,  issued  before  an  assignment  of 
errors  had  been  filed ;  it  was  held  that  he  thereby  waived  his 
right  to  move  to  dismiss  the  writ  because  prematurely  issued.^" 
There  should  be  annexed  to  and  returned  with  every  writ  of 


rectcd.  Billiugs  v.  U.  S.,  2.32  U.  S, 
261,  277;  Moss  v.  Gulf  Compress  Co., 
202  Fed.  657.  A  writ  of  error  di- 
rected to  a  judgment  of  the  Circuit 
Court  of  Appeals  was  treated  as  a 
cross  writ  of  error  directed  to  a 
judgment  of  the  District  Court.  Bil- 
lings V.  U.  S.,  232  U.  S.  261,  277.  A 
general  appearance  in  the  court  of 
review  for  a  term  without  a  motion 
to  dismiss  is  a  waiver  of  a  defect  in 
the  names  of  the  defendants  in  er- 
ror or  respondents,  U.  S.  v.  Hojie- 
woll,  C.  C.  A.,  51  Ted.  798 ;  or  in  the 
return-day,  Shute  v.  Keyser,  149  U. 
S.  649,  37  L.  ed.  884;  but  not  a 
waiver  of  a  motion  to  dismiss  the 
ease  upon  another  ground  which  is 
not  a  mere  informality,,  except  the 
]ii|isi'  (jf  time.     Coodwin  v.  Fox,  120 


U.  S.  775,  30  L.  ed.  815;  infra, 
§  705.  Where  the  original  writ  of 
error  had  been  destroyed  before  the 
return-day,  without  the  fault  of  the 
plaintiff  in  error,  the  court  allowed 
a  copy  to  be  returned.  Mussina  v. 
Cavazos,  6  Wall.  355,  18  L.  ed.  810. 

27  Carter  County  v.  Sehmalstig,  C. 
C.  A.,  127  Fed.  126. 

28  See  authorities  cited  in  note  2 
supra;  and   §  692e,  supra. 

29  U.  S.  E.  S.,  §997;  S.  C.  Rule 
35;  C.  C.  A.  Eule  14,  24.  See  infra, 
§§  701,  705e,  707.  As  to  the  prac- 
tice upon  appeals  from  the  taxation 
of  costs,  see  Campbell  Pr.  P.  &  Mfg. 
Co.  V.  Duplex  Pr.  P.  Co.,  C.  C.  A., 
101  Fed.  282. 

30  Alaska  T'n.  Gold  Min.  Co.  v. 
Musct,  C.  C.  .\.,  1  14  Krd.  GH. 
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error,  an  authenticated  transcript  of  the  record,  an  assignment 
of  errors,  and  a  prayer  for  reversal,  with  a  citation  to  the  ad- 
verse party.'^ 

The  writ  of  error  does  not  take  effect  until  it  is  filed  or  lodged 
in  the  office  of  the  clerk  of  the  court,  the  proceedings  of  which 
are  brought  up  for  review  or  in  case  such  court  has  been  abol- 
ished with  its  successor.^^  A  writ  of  error  is  served  by  lodging 
a  copy  with  the  clerk  of  the  court  to  which  it  is  directed.^^  It 
must  be  thus  served  before  its  return-day .^^ 

Under  the  old  practice  it  was  held  that  no  mandamus  would 
issue  to  compel  the  allowance  of  a  writ  of  error  by  a  Circuit  or 
District  Court.^^  No  mandamus  will  issue  to  compel  a  judge 
of  a  Circuit  or  District  Court  to  sign  a  citation  or  approve  se- 
curity upon  writ  of  error  or  appeal,  until  an  application  for  such 
signature  or  approval  has  been  made  to  the  judge  of  the  couit 
of  review.^^  Where  the  first  writ  of  error  has  expired  because 
of  the  failure  to  file  the  return  or  transcript  in  due  time,  a 
second  writ  may  issue  if  the  time  for  review^  has  not  expired.'"'' 

§  700.  Appeals.  An  appeal  must  be  allowed  by  a  judge  who 
has  power  to  sign  a  citation,  namely,  by  a  judge  of  the  court 
appealed  from  or  from  the  appellate  court.^     A  bond  is  not 


31 U.  S.  K.  S.,  §997.  See  infra, 
§§700a,  701,  704,  707.  A  prayer 
that  the  writ  may  issue  ' '  for  the  cor- 
rection of  errors  so  eomplaiaed  of ' ' 
is  sufficient.  Springfield  S.  D'.  &  Tr. 
Co.  V.  Attica,  C.  C.  A.,  85  Fed.  387. 
The  failure  to  attach  the  writ  of 
error  to  the  transcript  is  not  a  fatal 
defect,  but  the  attachment  may  be 
made  in  the  court  of  review.  Cot- 
ter V.  Ala.  G.  S.  E.  Co.,  C.  C.  A.,  61 
Fed.  747. 

32  United  States  v.  Alamogordo 
Lumber  Co.,  C.  C.  A.,  202  Fed.  200. 

33  Davidson  v.  Lanier,  4  Wall.  447, 
18  L.  ed.  377.  See  U.  S.  v.  Alamo- 
gordo Lumber  Co.,  C.  C.  A.,  202  Fed. 
700. 

34  Wood  V.  Lide,  4  Cranch,  180, 
2  L.  ed.  588;  Pickett  v.  Legerwood, 
7  Pet.  144,  8  L.  ed.  638.     Cf.    Men- 


denhall  v.  Hall,  134  U.  S.  559,  33 
L.  ed.  1012.  See  Ex  parte  Parker, 
120  U.  S.  737,  30  L.  ed.  818.  But 
see  U.  S.  E.  S.,  §  799 ;  Trip  v.  Santa 
Eosa  St.  Er.  Co.,  144  U.  S.  126,  36 
L.  ed.  371. 

3S  Ex  parte  Virginia  Com 'rs,  112 
U.  S.  177,  28  L.  ed.  691. 

S6Ex  parte  Virginia  Com'rs,  112 
U.  S.  177,  28  L.  ed.  691. 

37  Gould  V.  U.  S.,  C.  C.  A.,  20.', 
Fed.   883.. 

§  700.  1  Barrel  v.  Transp.  Co., 
3  Wall.  424,  10  L.  ed.  168;  Pierce 
V.  Cox,  9  Wall,  786,  19  L.  ed.  786; 
Sage  V.  Railroad  Co.,  96  U.  S. 
712,  24  L.  ed.  641 ;  supra,  §  699.  A 
formal  order  allowing  an  appeal  is 
not  essential.  Eailroad  Co.  v.  Brad- 
leys,  7  Wall.  575,  19  L.  ed.  274; 
Sage  V.  Eailroad  Co.,  96  U.  S.  712, 
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essential  to  the  validity  of  an  appeal,  although  a  bond  must 
subsequently  be  filed. '^  A  mandamus  will  be  granted  to  compel 
a  judge  to  allow  an  appeal  in  a  proper  ease.'  The  allowance  of 
an  appeal  is  not  conclusive,  and  does  not  even  imply  that  the 
judge  who  authorizes  the  appeal  has  made  up  his  own  mind  that 
the  party  is  legally  entitled  to  it.*     It  has  been  said  that  it  is 


24  L.  ed.  641;  Brandies  v.  Cochrane, 
105  U.  S.  262,  26  L.  ed.  989;  Cham- 
berlain Transportation  Co.  v.  South 
Pier  Coal  Co.,  C.  C.  A.,  126  Fed.  165. 
An  approval  of  a  bond  upon  an  ap- 
peal is  equivalent  to  the  allowance 
of  the  appeal.  Killian  v.  Clark,  111 
U.  S.  784,  28  L.  ed.  599.  Not,  how- 
ever, when  the  time  to  appeal  has 
previously  elapsed.  Ibid.  It  has 
been  held  that  a  district  judge  can- 
not allow  an  appeal  to  the  Circuit 
Court  of  Appeals  from  the  order  of 
another  district  judge  in  another  dis- 
trict of  the  same  circuit.  U.  S.  v. 
Moy  Yee  Tai,  C.  C.  A.,  109  Fed.  1. 
It  has  been  said  that  he  cannot  allow 
an  appeal  from  a  District  Court  in 
another  district.  Ibid.  A  member 
of  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  has  power  to  allow 
an  appeal  from  the  District  Court 
of  Alaska,  under  the  general  rules 
governing  such  procedure,  which  are 
made  applicable  by  the  Code  of 
Alaska.  Copper  Eiver  Min.  Co.  v. 
McClellan,  C.  C.  A.,  138  Fed.  333. 
Appeals  from  the  Court  of  Claims 
must  be  allowed  by  the  court  if  in 
session;  in  vacation  by  the  chief 
justice  of  that  court.  The  limita- 
tion of  time  for  granting  such  an 
appeal  ceases  to  run  from  the  time 
an  application  is  made  for  its  allow- 
ance. App.  Ct.  CI.,  Rule  3.  The 
Court  of  Claims  has  {)0vver  to  revoke 
an  order  allowing  an  appeal  at  the 
request  of  the  appellant,  while  the 
record  remains  therein  at  the  term 
when    the    order    was    granted.      Hx 


parte  Eoberts,  15  Wall.  384,  21  L. 
ed.  131;   supra,  §§686,  690. 

It  has  been  said  that  a  District 
Court  has  no  power  after  an  appeal 
has  been  perfected  and  the  tran- 
script filed  to  set  aside  an  allowance 
of  an  appeal.  Keyser  v.  Farr,  105 
U.  S.  265,  26  L.  ed.  1025;  Eector  v. 
Lipscomb,  141  U.  S.  557,  35  L.  ed. 
857.  But  a  Circuit  Court  was  al- 
lowed, at  the  term  when  it  allowed 
an  appeal  to  the  Supreme  Court, 
which  had  not  been  perfected,  to  set 
aside  such  allowance  and  grant  an 
appeal  to  the  Circuit  Court  of  Ap- 
peals. Aspen  Min.  Co.  v.  Billings, 
150  U.  S.  31,  35,  37  L.  ed.  986,  987. 
And  a  Circuit  Court,  when  the  allow- 
ance was  made  under  a  mistake  of 
fact,  revoked  the  same.  Farmers' 
L.  &  Tr.  Co.  V.  McClure,  C.  C.  A., 
78  Fed.  211.  An  omission  of  the 
names  of  the  appellees  from  the  or- 
der of  allowance  is  waived  by  nam- 
ing them  in  the  appeal  bond.  Eich- 
ardson  v.  Green,  130  U.  S.  104,  32 
L.  ed.  872. 

2  Edmondson  v.  Bloomshire,  7 
WaU.  306,  311,  19  L.  ed.  91,  92. 

3U.  S.  V.  Adams,  6  Wall.  101,  18 
L.  ed.  792;  U.  S.  v.  Gomez,  3  Wall. 
752,  18  L.  ed.  212;  Ex  parte  Eail- 
road  Co.,  95  U.  S.  221,  24  L.  ed.  355. 

4  Taney,  C.  J.,  in  Callan  v.  May, 
2  Black,  541,  543,  17  L.  ed.  281,  282. 
Ordinarily  a  judge  has  no  right  to 
refuse  to  allow  an  appeal  for  which 
application  is  duly  made.  Pullman's 
P.  C.  Co.  V.  Central  Transp.  Co.,  71 
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the  dut}'  of  a  judge  to  allow  an  appeal  in  every  appealable 
case,^  but  a  special  statute  regulates  the  practice  coucerning  ap- 
peals from  the  final  decisions  in  proceedings  for  haheas  corpus, 
where  the  prisoner  is  held  by  virtue  of  process  issued  from  a 
State  court.^  An  order  allowing  an  appeal  has  relation  back 
to  the  date  of  the  application  therefor,  and  is  considered  as 
made  on  that  day.'  Where  an  appeal  is  allowed  in  open  court, 
and  perfected  during  the  term  at  which  the  decree  or  judgment 
appealed  from  was  rendered,  no  citation  is  necessary.*  Wliere 
an  appeal  is  allowed  in  open  court,  it  is  presumed  that  it  was 
allowed  by  a  judge  authorized  to  hold  the  court;  and,  it  has 
been  held  that  the  record  cannot  be  changed  or  corrected  in  that 
respect  by  affidavits  filed  in  the  court  of  review.^ 

Cross-appeals  are  taken  and  prosecuted  in  the  same  manner 
as  other  appeals ;  i®  but  are  heard  at  the  same  time  as  the  orig- 


Fed.  809.  It  has  been  said  that 
where  there  is  some  uncertainty  as 
to  the  appealability  of  an  order,  as 
one  denying  an  application  for  leave 
to  intervene,  it  is  the  duty  of  the 
judge  of  the  court  of  first  instance 
to  allow  the  appeal.  U.  S.  t.  Phil- 
lips, C.  C.  A.,  17  Fed.  824.  But, 
upon  a  denial  of  an  application  for 
the  writ  of  habeas  corpus,  when  all 
the  questions  raised  had  been  de- 
cided by  the  Supreme  Court,  an  ap- 
peal was  not  allowed.  Be  Durrant, 
84  Fed.  317.     See  supra,  §467. 

6  Southern  Bldg.  &  L.  Ass  'n  v. 
Carey,  117  Fed.  325,  327.  But  see 
infra  §  705f .  Where  the  court  be- 
low had  no  jurisdiction  to  allow  an 
appeal,  such  an  appeal  will  be  dis- 
missed. U.  S.  V.  Alamogordo  Lum- 
ber Co.,  C.  C.  A.,  202  Fed.  700. 

6  35  St.  at  L.  40 ;  supi-a,  §    467. 

7  Latham's  Appeal,  9  Wall.  145, 
19  L.  ed.  771.  Where  an  appeal  was 
allowed  on  the  filing  of  a  boml 
"with  security  to  be  approved  by 
the  court,"  it  was  held  that  the  ap- 


peal was  perfected  when  the  bond 
with  its  approval  was  filed.  Farm- 
ers' L.  &  Tr.  Co.  V.  Chicago  &  N. 
P.  R.  Co.,  C.  C.  A.,  73  Fed.  314.  Aft 
appeal  is  not  taken  until  the  peti- 
tion and  the  order  for  its  allowance, 
and  bond,  or  some  one  of  these  pa- 
pers, is  filed  in  the  court  below. 
Brandies  v.  Cochrane,  105  U.  S.  262, 
26  L.  ed.  989;  Ci-edit  Co.  Ld.  v. 
Arkansas  C.  Ey.  Co.,  128  U.  S.  258, 
261,  32  L.  ed.  448,  449. 

SEeily  v.  Lamar,  2  Craneh,  344, 
2  L.  ed.  300;  Brockett  v.  Brockett, 
2  How.  238,  11  L.  ed.  251;  Jacobs 
v.  George,  150  U.  S.  415,  416,  37  Ij. 
ed.  1127,  1128. 

In  such  a  case  an  entry  of  the 
allowance  of  the  ajjpeal  should  be 
made  in  the  minutes,  Vansant  v. 
Gaslight  Co.,  99  U.  S.  213,  25  L. 
ed.  265;  or  recited  in  the  decree. 
Miltenberger  v.  Logansport  Ey.  Co., 
106  U.  S.  286,  27  L.  ed.  117. 

9  Columbus  Chain  Co.  v.  Standard 
Chain  Co.,  C.  C.  A.,  145  Fed.  186. 

lOFarrar   v.   Churchill,   135  U.  S. 
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inal  appeal. 1^  It  has  been  held  that  there  ean  he  no  cross- 
appeal  from  an  interlocutory  order  oi-  decree  granting  an  in- 
junction or  appointing  a  receiver.^^ 

When  the  term  at  which  an  appeal  was  returnable  has  passed 
without  the  filiup-  of  the  record,  a  second  appeal  may  be  allowed 
if  the  original  time  to  appeal  has  not  expired. ^^ 

Otherwise,  appeals  are  subject  to  the  same  rules,  regulations, 
and  restrictions  as  are  prescribed  in  cases  of  Avrits  of  error.^* 
The  entry  of  the  appeal  in  the  clerk's  office  is  analogous  to  the 
issue  of  a  writ  of  error.^^ 

§  700a.  Citations.  A  w^rit  of  error  should  be  accompanied 
by  a  citation,  directing  the  defendant  in  error  to  appear  in  the 
court  of  review  upon  the  return  day  and  show  cause  why  the 
judgment  therein  mentioned  should  not  be  corrected. ^  Unless 
an  appeal  is  taken  and  allowed  in  open  court  and  perfected 


610,  34  L.  ed.  248;  Building  &  L. 
Ass'u  of  Dakota  v.  Logan,  66  Fed. 
827,  828. 

lis.  C.  Eule  22;  C.  C.  A.,  Rule 
75. 

IZ  Be  National  Enameling  & 
Stamping  Co.,  201  U.  S.  156,  50  L. 
ed.  707;  Marden  v.  Campbell  Print- 
ing Press  &  Mfg.  Co.,  C.  C.  A.,  67 
Fed.  809 ;  supra,  §  695. 

13  Evans  v.  State  Bank,  134  U.  S. 
330,  33  L.  ed.  917. 

14  U.  S.  E.  S.,  §1012;  supra, 
§  699.  Upon  an  appeal  taken  by 
the  district  attorney  in  the  name  of 
the  collector,  the  record  may  be 
amended  so  as  to  bhow  that  the  ap- 
peal was  taken  by  the  application 
of  the  Attorney-General  and  by  sub- 
stituting for  the  original  signature 
to  the  petition  for  ajjpeal  and  the 
assignment  of  errors  the  signature  of 
the  Attorney-General.  "When  any 
question  is  made  as  to  the  allowance 
of  such  an  amendment,  the  usual 
and  proper  practice  is  to  remand  the 
case  to  the  District  Court  toi  deal  with 
that  question.     But  when,  as  in  this 


case,  the  parties  agree  to  the  amend- 
ment and  to  the  facts  which  justify 
and  require  it,  the  amendment  may 
be  made  in  the  appellate  court. ' '  U. 
S.  V.  HopeweU,  C.  C.  A.,  51  Fed.  R. 
798,  800,  per  Gray,  J.  An  error  in 
giving  the  date  of  the  decree  ap- 
pealed from  may  be  corrected. 
Nashville  Syrup  Co.  v.  Coca  Cola 
Co.,  C.  C.  A.,  215  Fed.  527.  Where 
the  appeal  named  the  date  of  an  in- 
terlocutory decree  it  was  sustained 
as  an  appeal  from  a  subsequent  de- 
cree making  the  former  final,  al- 
though prayed  and  allowed  before 
the  latter  decree  was  finally  entered. 
Ibid.  See  Omaha  Electric  Light  & 
Power  Co.  v.  City  of  Omaha,  C.  C. 
A.,  216  Fed.  848;  Painter  v.  Union 
Trust  Co.,  C.  C.  A.,  246  Fed.  240; 
Brown  v.  Kossovc,  C.  C.  A.,  255  Fed. 
806. 

ISVillabolos  v.  U.  S.,  G  How.  81, 
12  L.  ed.  352. 

§  700a.  1  U.  S.  R  S.  §  997.  C.  C. 
A.  Rule  14;  Nome  &  Sinook  Co.  v. 
Ames  Mercantile  Co.,  C.  C.  A.,  187 
Fed.  928. 
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during  the  term  of  the  entry  of  the  decree  when  this  is  not  re- 
quired,^ a  citation  is  a  necessary  accompaniment  thereof.^  The 
better  practice  is  to  issue  the  citation  and  the  writ  of  error  at 
the  same  time.*  A  citation  is  one  of  the  necessary  elements  of 
an  appeal  taken  after  the  term,^  and  if  it  is  not  issued  and 
served  before  the  end  of  the  next  ensuing  term  of  the  appellate 
court,  and  not  waived,  the  writ  of  error  or  appeal  becomes 
inoperative.^     The  citation  should  be  addressed  to  the  respond- 


2  Eeily  v.  Lamar,  2  Craneh.  344, 
2  L.  ed.  300;  Brockett  v.  Brockett, 
2  How,  238,  11  L,  ed.  251;  Jacobs 
V.  George,  150  U.  S.  415,  416,  37  L. 
ed.  1127,  1128.  In  such  a  case  an 
entry  of  the  allowance  of  the  appeal 
should  be  made  in  the  minutes.  Van- 
sant  V.  Gaslight  Co.,  99  U.  S.  213, 
25  L.  ed.  265;  or  recited  in  the  de- 
cree. Miltenberg  v.  Logansport  Ey. 
Co.,  106  U.  S.  286,  27  L.  ed.  117. 
Where  an  appeal  is  allowed  in  open 
court,  it  is  presumed  that  it  was 
allowed  by  a  judge  authorized  to 
hold  the  court;  and,  it  has  been  held 
that  the  record  cannot  be  changed 
or  corrected  in  that  respect  by  affi- 
davits filed  in  the  court  of  review. 
Columbus  Chain  Co.  v.  Standard 
Chain  Co.,  C.  C.  A.,  145  Fed.  186. 
Where  the  appeal  is  allowed  at  the 
term  of  the  decree  or  judgment,  but 
not  perfected  until  after  the  term, 
a  citation  is  necessary  to  bring  in 
the  parties;  Jacobs  v.  George,  150 
U.  S.  415,  37  L.  ed.  1127;  but  if  the 
appeal  be  docketed  at  the  next  en- 
suing term,  or  the  record  reaches  the 
clerk's  hands  seasonably  for  that 
term,  and  legal  excuse  exists  for 
lack  of  docketing,  a  citation  may  be 
issued  by  leave  of  the  appellate 
court,  although  the  time  for  taking 
the  appeal  has  lapsed.  Ibid.  When 
the  appeal  is  taken  in  open  court  at 
a  term  subsequent  to  that  at  which 
the  decree  was  entered,  or  when  the 


bond  is  not  approved  till  a  subse- 
quent term,  the  service  of  a  citation 
is  necessary,  although  the  attorney 
of  the  appellee  was  then  present  in 
court  on  other  business.  Castro  v. 
U.  S.,  3  Wall.  46,  18  L.  ed.  163; 
Sage  V.  Kailroad  Co.,  96  U.  S.  712, 
24  L.  ed.  641,  A  failure  to  serve 
the  citation  before  the  writ  of  error 
is  returnable  is  a  ground  for  dis- 
missing the  case.  Hewitt  v.  Filbert, 
116  U.  S.  142,  29  L.  ed.  581;  Rad- 
ford V.  Folsom,  123  U.  S.  725,  31  L. 
ed.  292,  See  infra,  §  705a.  Notice 
in  open  court  of  a  writ  of  error 
given  at  the  term  when  the  judg- 
ment is  rendered  is  not  the  equiva- 
lent of  a  citation,  U.  S.  v.  Phillips, 
121  U.  S.,  254,  30  L.  ed.  914.  See 
supra,  §    699. 

3  Where  the  appeal  is  taken  at  a 
term  subsequent  to  that  of  the  de- 
cree or  judgment,  a  citation  is  nec- 
essary, but  may  be  issued  properly 
returnable^  even  after  the  expiration 
of  the  time  for  taking  the  appeal, 
if  the  allowance  of  the  appeal  was 
before,    Jacobs  v.  George,  150  U.  S. 

415,  37  L.  ed.  1127. 

4  Betts  V.  Gahagan,  C.  C.  A.,  205 
Fed.  890;  supra,   §  699. 

5  Jacobs  V.  George,  150  U.  S.  415, 

416,  37  L.  ed.  1127,  1128. 

6  Ibid.  Service  by  mail  is  insuffi- 
cient unless  the  objection  is  waived. 
Tripp  V.  Santa  Rosa  St.  Ry.  Co.,  144 
U.  S.  126,  36  L.  ed.  371;   Martin  v. 
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ents  or  defendants  in  error,''^  and  signed  by  a  judge  of  the  court, 
the  decree  or  judgment  of  which  is  to  be  reviewed,  or  any  justice 
or  judge  of  the  appellate  court,'  and  must  be  served  upon  them 
before  the  return-day.^    The  return-day  of  a  citation  may  be  ex- 


Biirford,  176  Fed.  554.  Service  of 
the  citation  may  be  made  upon  the 
attorney  of  the  defendants  in  error 
in  the  suit  below.  Bacon  v.  Hart,  1 
Black,  38,  17  L.  ed.  52;  Blgler  v. 
Waller,  12  Wall,  142,  20  L.  ed.  260. 
An  amendment  showing  his  relation 
to  the  defendant  in  error  may  be 
subsequently  allowed.  MeClellan  v. 
Pyeatt,  C.  C.  A.,  49  Fed.  259.  Where 
an  attorney  appeared  on  the  record 
as  representing  several  respondents, 
it  was  held  that  his  admission  as 
solicitor  for  some  of  them  bound 
them  all.  Ibid.  Even  though  he 
had  been  paid  his  fee  and  discharged 
from  all  further  duty.  U.  S.  v. 
Curry,  6  How.  106,  12  L.  ed.  363. 
Service  made  on  the  partner,  Eail- 
road  Co.  v.  Blair,  100  U.  S.  661, 
25  L.  ed.  587;  or  executrix  of  the 
attorney  of  record  is  insufficient. 
Bacon  v.  Hart,  1  Black.  38,  17  L.  ed. 
52.  Service  on  one  of  two  joint  par- 
ties is  sufficient,  even  if  the  other  is 
(lead.  Waters  v.  Barrill,  131  U.  S. 
Ixxxiv,  and  25  L.  ed.  606;  Nome  & 
Sinook  Co.  v.  Ames  Mercantile  Co., 
C.  G.  A.,  187  Fed.  928.  In  a  State 
where  the  common  law  as  regards 
the  relations  of  husband  and  wife 
was  unchanged,  service  on  the  hus- 
band of  a  woman  who  had  married 
since  the  judgment  was  held  suffi- 
cient. Fairfax  v.  Fairfax,  5  Cranch. 
19,  3  L.  ed.  24.  Upon  a  writ  of  er- 
ror to  a  judgment  in  favor  of  the 
Treasurer  of  a  State,  the  citation 
must  be  served  on  the  Treasurer,  not 
on  the  Governor  and  the  Attorney- 
General  of  such  State.     Poydras  de 


La  Laude  v.  Treas.  of  Louisiana,  17 
How.  1,  15  L.  ed.  83.  Where  the  de- 
fendant in  error  has  since  the  judg- 
ment moved  into  another  State  or 
district,  it  seems  that  an  order  for 
service  upon  him  by  publication,  or 
by  the  marshal  of  the  district  where 
he  is  found,  may  be  granted.  Na- 
tions V.  Johnson,  24  How.  195,  16  L. 
ed.  628;  Renaud  v.  Abbott,  116  U. 
S.  277,  128  L.  ed.  629.  Service  by 
mail  is  insufficient.  Tripp  v.  Santa 
Rosa  St.  R.  Co.,  144  U.  S.  126,  36 
L.  ed.  371. 

7Peale  v.  Phipps,  8  How.  256, 
12  L.  ed.  1070;  Bigler  v.  Waller,  12 
Wall.  142,  20  L.  ed.  260. 

8  Sage  V.  Railroad  Co.,  96  U.  S. 
712,  24  L.  ed.  641;  Richards  v. 
Mackall,  113  U.  S.  539,  28  L.  ed. 
1132;  Exploration  Mercantile  Co,  v. 
Pacific  Hardware  &  Steel  Co.,  C.  C. 
A.,  177  Fed.  825.  It  may  be  signed 
by  a  different  judge  from  the  one 
who  approved  the  bond.  Farmers' 
L.  &  Tr.  Co.  V.  Chicago  &  N.  P.  R. 
Co.,  C.  C.  A.,  73  Fed.  314.  The 
signature  of  the  clerk  is  insufficient. 
Brown  v.  McConnell,  124  U.  S.  489, 
31  L.  ed.  495;  Freeman  v.  Clay,  C. 
C.  A.,  48  Fed.  849. 

9  See  s.  C.  Rule  8;  U.  S.  R.  S., 
§§997,  999;  National  Bank  v.  Bank 
of  Commerce,  99  U.  S.  608,  25  L.  ed. 
362.  As  to  the  return  day,  see 
supra,  §  699.  The  object  of  service 
of  a  t'itation  is  notice;  and  where 
sufficient  notice  has  been  given  by  a 
stipulation  and  motion,  U.  S.  v.  Go- 
mez, 1  Wall.  690,  17  L.  ed.  677;  or 
liy   an   order   of  the   appellate  court 
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tended  by  a  District  Judge  before  the  original  time  for  a  return 
has  expired, ^°  and  perhaps  at  any  time  before  the  expiration 
of  the  time  to  take  out  a  writ  of  error  or  appeal.^^  It  may  be 
extended  by  the  court  of  review  at  any  time  during  the  term  to 
whicli  the  writ  of  error  is  made  returnable. ^^  Tlie  failure  to 
serve  a  citation  does  not  deprive  the  court  of  jurisdiction  of 
the  appeal.^^  Service  of  the  citation  may  be  waived.^*  A  gen- 
eral appearance  in  the  court  of  review  for  a  term  without  mov- 
ing to  dismiss,  is  a  waiver  of  service  of  the  citation.^^ 

§  701.  Assignment  of  errors.  The  Kevised  Statutes  require : 
that  there  shall  be  annexed  to  and  returned  with  every  writ 
of  error,  an  authenticated  transcript  of  the  record,  an  assign- 
ment of  errors,  and  a  prayer  for  reversal,  with  a  citation  to 
the  adverse  party.^    By  the  Court  Rules,  "The  plaintiff  in  error 


served  upon  the  appellee,  directing 
him  to  appear  and  argue  the  cause, 
Dtodge  V.  Kuowles,  114  U.  S.  430,  39 
L.  ed.  144;  a  citation  is  unnecessary. 
When  a  writ  of  error  has  been  duly 
issued  and  returned,  the  court  of  re- 
view may  allow  an  alias  citation  to 
be  issued  and  served  suljsequently 
upon  some  of  the  defendants  in 
error.  Altenberg  v.  Grant,  C.  C.  A., 
83  Fed.  980;  Knickerbocker  L.  I.  Co. 
V.  Pendleton,  11-3  U.  S.  339,  29  L. 
ed.  432. 

10  Chamberlain  Transportation  Co. 
V.  South  Pier  Coal  Co.,  C.  C.  A.,  126 
Fed.  165.,  C.  C.  A.  Eule,  6th  Ct. 
18,  subd.  2,  202  Fed.  xii. 

11  Shea  V.  U.  S.,  C.  C.  A.,  224  Fed. 
426. 

12  Evans  v.  State  Bank,  134  U.  S. 
330,  331,  10  Sup.  Ct.  493,  33  L.  ed. 
917;  Green  v.  Elbert,  137  U.  S. 
615,  11  Sup.  Ct.  188,  34  L.  ed.  792; 
Pender  v.  Brown,  C.  C.  A.,  120  Fed. 
496;  Gould  v.  U.  S.,  C.  C.  A.,  205 
Fed.  883;  Shea  v.  U.  S.,  C.  C.  A., 
224  Fed.  426.  A  participation  by 
the  appellee  in  the  settlement  of  the 
statement    of    evidence    and    of    the 


record  estops  him  from  the  having 
the  appeal  dismissed  because  of  a 
delay  in  the  return.  Grafton  v. 
Meikloham,  C.  C.  A.,  246  Fed.  737; 
certiorari  denied  Meikleham  v.  Graf- 
ton, 246  U.  S.  665,  38  Sup.  Ct.  334, 
62  L.  ed.  929. 

13  Nome  &  Sinook  Co.  v.  Ames 
Mercantile  Co.,  C.  C.  A.,  187  Fed.  928. 

14  An  indorsement  by  the  counsel 
for  the  defendant  in  error  on  a  bond 
given  as  security  for  the  costs  on  the 
writ  of  error  is  a  waiver  of  service 
of  a  citation.  Pierce  v.  Cox,  9  Wall. 
786,  19  L.  ed.  786. 

15  U.  S.  v.  Armejo,  131  U.  S.  App. 
Ixxxii,  and  18  L.  ed.  247;  Pierce  v. 
Cox,  9  Wall.  786,  19  L.  ed.  786; 
Buckingham  v.  McLean,  13  How. 
150,  14  L.  ed.  90;  Eadford  v.  Fol- 
som,  123  U.  S.  725,  31  L.  ed.  292. 

§701.  lU.  S.  B.  S.  §997.  By 
Eule  No.  8  of  the  Court  of  Customs 
Appeals.  "The  appellant  shall, 
within  14  days  from  the  filing  of 
such  return,  or  within  such  further 
time  as  may  be  allowed  by  the 
court  or  a  judge  thereof  at  cham- 
bers,  deposit  with  the   clerk  a  sum 
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suffieicut  to  meet  the  cost  of  print- 
ing the  record.  As  soon  as  the  rec- 
ord is  printed  the  clerk  shall  retain 
at  least  16  copies  for  the  use  of  the 
court  and  furnish  not  less  than  10 
copies  to  the  appellant,  who  shall 
serve  not  less  than  3  copies  on  the 
appellee  or  liis  counsel. 

"Within  30  days  after  receipt  of 
the  printed  record  appellant  shall 
serve  on  the  appellee,  or  his  counsel, 
not  less  than  3  printed  copies  of  his 
brief,  and  within  30  days  there- 
after the  appellee  shall  serve  not 
less  than  3  printed  copies  of  his 
brief  on  the  appellant,  or  his  coun- 
sel: .Provided,  That  if  the  importer 
resides  west  of  the  Rocky  Mountains 
each  side  shall  have  40  days  in 
which  to  serve  briefs.  Both  sides 
shall  promptly  file  not  less  than  IG 
copies  of  their  briefs  Avith  the  clerk. 
Extension  of  the  time  for  filing 
briefs  for  a  period  not  exceeding  lo 
days  may  be  made  by  stipulation, 
which  shall  become  effective  wlien 
filed  with  the  clerk. 

"All  records  and  briefs  printed 
for  the  use  of  this  court  shall  have 
a  suitable  cover  containing  the  title 
of  the  court  and  causes.  Records 
sliall  be  properly  indexed  and 
printed  under  the  direction  of  the 
clerk  of  the  court.  The  size  of  the 
]iages  of  the  records  and  briefs 
shall  be  9^4  inches  by  6%  inches." 
Green  County,  Kentucky  v.  Thomas' 
Executor,  211  U.  S.  598.  See  sm- 
pra,  §  699,   and  infra,   §§  704,   707. 

Where  the  party  aggrieved,  out 
of  abundant  caution,  both  appealed 
and  sued  out  a  writ  of  error,  and 
there  was  but  one  assignment  of  er- 
rors duly  filed,  which  referred  only 
to  the  writ  of  error ;  this  was  suffi- 
cient for  the  appeal.  Lockman  v. 
Lang    (C.    C.    A.),    132    Fed.    1. 


Where  the  party  aggrieved,  out  of 
al)undant  caution,  both  appealed  and 
sued  out  a  writ  of  error,  and  there 
was  but  one  assignment  of  errors 
duly  filed,  which  referred  only  to  the 
writ  of  error;  this  was  sufficient  for 
the  appeal.  Lockman  v.  Lang,  C.  ('. 
A.,  132  Fed.  1.  Errors  cannot  be 
assigned  to  the  opinion  of  the  court. 
Childs  V.  Williams,  C.  C.  A.,  212  Fed. 
151;  Mason  v.  U.  S.,  C.  C.  A.,  219 
Fed.  547;  Smart  v.  Wright,  C.  C.  A., 

227  Fed.  84.  In  a  suit  for  the  in- 
fringement of  a  patent  a  general  as- 
signment is  ordinarily  held  to  be 
sufficient  when  it  avers  that  the  court 
erred  in  holding  the  patent  valid 
or  invalid,  or  in  holding  that  the 
patent  had  been  infringed  or  not 
infringed  as  the  case  may  be.  Lord 
Baltimore  Press  v.  Labombarde,  C. 
C.  A.,  197  Fed.  739,  741;  Backstay 
Machine  &  Leather  Co.  v.  Hamilton, 
C.  C.  A.,  262  Fed.  411.  The  Cir- 
cuit Court  of  Appeals  has  also  taken 
judicial  notice  of  its  own  records 
in  the  same  litigation,  where  no  ref- 
erence thereto  was  made  in  the  as- 
signment of  errors.  Wilson  v.  Cal- 
culagraph  Co.,  C.  C.  A.,  153  Fed. 
961.  See  supra,  §  329a.  The  follow- 
ing assignments  have  been  held  to  be 
sufficient.  That  the  court  erred  in 
overruling  a  motion  for  the  direc- 
tion of  a  verdict,  Metropolitan  Life 
Ins.  Co.  V.  Hartman,  C.  C.  A.,  174 
Fed.  801.  Although  the  grounds  of 
the  motion  were  not  recited.  Casey- 
Hedges   Co.    V.    Oliphant,    C.    C.    A., 

228  Fed.  636;  Ramsay  v.  Crevlin,  C. 
C.  A.,  254  Fed.  813.  An  exception  to 
a  motion  for  a  direction  of  a  verdict, 
upon  the  ground  that  the  plaintiff 
had  no  cause  of  action,  was  held 
sufficient  to  support  an  assignment 
of  error  that  a  removed  case  should 
have  been  continued  in  equity  instead 
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or  appellant  shall  file  with  the  clerk  of  the  court  below,  witli 
his  petition  for  the  writ  of  error  or  appeal,^  an  assignment  of 


of  on  the  common  law  side  of  the 
court.  Daniel  v.  Goodyear  Shoe 
Mach.  Co.,  C.  C.  A.,  119  Fed.  692, 
in  which  the  author  was  counsel.  But 
see  Isbell  v.  U.  S.,  C.  C.  A.,  227  Fed. 
788.  That  the  court  erred  in  not 
rendering  judgment  for  the  plain- 
tiff on  the  pleadings,  Jackson  v.  Mu- 
tual Life  Ins.  Co.,  C.  C.  A.,  186  Fed. 
447.  That  the  court  erred  in  render- 
ing judgment  ou  the  pleadings, 
Klink  V.  Chicago,  R.  I.  &  P.  Ey.  Co., 
219  Fed.  457.  That  the  court  erred 
in  overruling  a  demurrer  to  a  plead- 
ing, Mitsui  T.  St.  Paul  F.  &  M.  Ins. 
Co.,  C.  C.  A.,  202  Fed.  26.  But  see 
Proctor  Coal  Co.  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  C.  C.  A.,  236  Fed. 
960.  It  was  held  that  an  assign- 
ment of  error  in  the  language  of  the 
finding  claimed  to  be  erroneous  was 
sufficiently  specific.  Doan  v.  Am. 
Book  Co.,  C.  C.  A.,  105  Fed.  772. 
' '  The  court  below  sustained  the  mo- 
tion to  dismiss  solely  upon  the 
ground  that  the  appeal  had  not  been 
taken  within  the  statutory  time  of 
sixty  days  after  the  assessment,  de- 
ciding that  the  time  commenced  to 
run  from  the  day  when  the  commis- 
sioners met  and  viewed  the  land,  and 
not  from  the  date  of  the  return  of 
the  assessment."  Clinton  v.  Mis- 
souri Pac.  Ey.  Co.,  122  U.  S.  469. 
That  "the  court  erred  in  charging 
the  jury  in  the  following  words, ' ' 
then  quoting  the  objectionable  lan- 
guage without  any  statement  of  the 
reasons  for  the  objection  of  the 
same.  Best  v.  Kessler,  C.  C.  A.,  130 
Fed.  24.  See  Acme  Food  Co.  v. 
Meier,  C.  C.  A.,  153  Fed.  74.  Where 
the  case  was  tried  without  a  jury, 
that    the    court    erred    in    rendering 


judgment  for  the  plaintiff  on  the 
"facts  found."  Felker  v.  First 
Nat.  Bank,  C.  C.  A.,  196  Fed.  200, 
holding  that  the  omission  of  the 
words  quoted  made  the  assignment 
bad.  Upon  an  appeal  from  the 
Board  of  General  Appraisers,  an  as- 
signment that  the  Board  erred  "in 
overruling  the  protest ' '  and  another 
assignment  that  the  Board  erred  "in 
not  sustaining  the  protest,"  without 
specifying  the  points  upon  which  re- 
liance was  placed,  which,  however, 
the  protests  set  forth.  U.  S.  v.  J. 
Loewenthal  &  Co.,  C.  C.  A.,  175  Fed. 
777.  That  the  court  erred  in  grant- 
ing the  injunction.  Doan  v.  Am. 
Book  Co.,  C.  C.  A.,  105  Fed.  772.  It 
was  held  that  assignments  that  the 
court  erred  in  entering  an  order  ad- 
judging a  petitioner  guilty  of  con- 
tempt and  erred  in  refusing  to  deny 
such  an  order  were  sufficient  to  justi- 
fy the  inspection  of  the  record  to  as- 
certain whether  there  was  any  appar- 
ent error.  i?e  Grove,  C.  C.  A..  180 
Fed.  62. 

2  Assignments  of  error  filed  after 
the  writ  of  error  has  been  sued  out 
or  the  appeal  taken  will  be  disre- 
garded; Frame  v.  Portland  Gold 
Mining  Co.,  C.  C.  A.,  108  Fed.  750; 
Webber  v.  Mihills,  C.  C.  A.,  124  Fed. 
64,  and  citations ;  Lockman  v.  Lang, 
C.  C.  A.,  128  Fed.  279;  Simpson  v. 
First  Nat.  Bank,  C.  C.  A.,  129  Fed. 
257;  Lockman  v.  Lang.  C.  C.  A.. 
132  Fed.  1;  Stillwagon  v.  Balti- 
more &  O.  E.  Co.,  C.  C.  A.,  159  Fed. 
97 ;  Burehett  v.  U.  S.,  C.  C.  A..  194 
Fed.  821 ;  Pittsburgh  C,  C.  &  St.  L. 
By.  Co.  V.  Glinn.  219  Fed.  148;  Eeed 
V.  Anderson,  C.  C.  A.,  236  Fed.  345; 
even    when    filed    within    additional 
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errors,   wliieJi   sliall   set   out  separately  ^  and  particularly   each 


time  granted  hy  the  court  when  the 
appeal  was  allowed ;  Mutual  Life 
Ins.  Co.  V.  Conoley,  C.  C.  A.,  63 
Fed.  180;  Contra,  Bernard  v.  Lea, 
C.  C.  A.,  210  Fed.  583;  but  an  as- 
signment, to  which  reference  is  made 
in  the  writ  of  error  or  appeal,  will 
1)6  considered  to  have  been  filed 
therewith,  although  it  bears  a  sub- 
sequent file  mark.  Tyee  Consol. 
Min.  Co.  V.  Langstedt,  C.  C.  A., 
221  Fed.  709;  Moore  v.  Moore, 
C.  C.  A.,  121  Fed.  737.  Additional 
assignments  of  error,  filed  after  an 
appeal  has  been  perfected  by  the 
service  of  a  citation,  are  also  disre- 
garded; P.  P.  Mast  &  Co.  V.  Su- 
perior Drill  Co.,  C.  C.  A.,  154  Fed. 
45;  Fraina  v.  U.  S.,  C.  C.  A.,  255 
Fed.  28;  but,  the  court  of  review 
may  allow  a  general  assignment  to 
be  subsequently  amended,  so  as  to 
comply  with  the  rule  by  specifically 
alleging  errors.  O'Connell  v.  U.  S., 
253  U.  S.  142;  Flickinger  v.  First 
Nat.  Bank,  C.  C.  A.,  145  Fed.  162. 
The  assignment  of  errors  cannot  be 
limited  nor  enlarged  by  statements 
made  in  a  motion  for  a  new  trial. 
Owen  V.  Giles,  C.  C.  A.,  157  Fed. 
825.  But  see  Kreutzer  v.  U.  S., 
C.  C.  A.,  254  Fed.  34.  It  has  been 
lield:  that  the  writ  of  error  Frame 
v.  Portland  Oold  Min.  Co.,  C.  C. 
A.,  108  Fed.  750;  Webber  v.  Mil- 
hills,  C.  C.  A.,  124  Fed.  (54,  ami 
citations;  or  appeal,  Webber  v.  Mil- 
hills,  C.  C.  A.,  124  Fed.  64;  and 
citations,  Simpson  v.  First  Nat. 
Bank,  C.  C.  A.,  129  Fed.  257 ;  Lock- 
man  v.  Lang,  C.  C.  A.,  132  Fed.  1; 
will  be  dismissed  if  brought  or  taken 
before  an  assignment  of  errors  is 
filed,  although  such  assignment  is 
filed    subsequently;    but    the    grant 


takes  effect  when  the  order  for  the 
allowance  is  filed,  and  if  the  peti- 
tion and  assignment  are  then  filed, 
they  are  in  due  time;  Copper  Eiver 
Min.  Co.  V.  McClellan,  C.  C.  A.,  138 
Fed.  333 ;  and  that  a  reference  to 
an  assignment  of  errors  in  the  peti- 
tion for  a  writ  of  error  or  appeal, 
which  is  duly  filed,  makes  the  time 
of  filing  the  assignment  sufficient, 
although  the  clerk 's  file  mark  gives 
it  a  later  date.  Tyee  Consol.  Min. 
Co.  V.  Langstedt,  C.  C.  A.,  121  Fed. 
709;  Moore  v,  Moore,  C.  C.  A.,  121 
Fed.  737.  It  is  no  defect  in  a  writ 
of  error  that  the  petition  prayed  for 
an  appeal.  Wilmington  v.  Eicaud, 
C.  C.  A.,  90  Fed.  212.  The  petition 
need  not  mention  eacli  order  and 
judgment  complained  of.  That  is 
the  function  of  the  assignments  of 
error.  So  held  under  C.  C.  A.,  Eule 
11  of  the  Seventh  Circuit.  Tefft 
V.  Stern,  C.  C.  A.,  74  Fed.  755.  The 
petition  may  be  amended  nunc  pro 
tunc  with  the  permission  of  the 
court  below,  by  changing  the  de- 
scription of  the  petitioner  from 
plaintiff  to  defendant.  Gorham  v. 
Broad  Eiver  T'p,  113  Fed.  83. 

8  Henna  v.  Sauri  &  Subira,  C.  C. 
A.,  237  Fed.  146.  An  assignment 
must  be  single  and  may  be  disre- 
garded for  duplicity.  Pickett  v.  U. 
S.,  216  U.  S.  456,  461,  54  L.  ed. 
566,  569,  the  joinder  in  the  same 
error  of  an  averment  of  error  in 
overruling  an  objection  to  being 
tried  at  a  certain  specified  place 
and  for  denying  a  continuance. 
Each  error  must  be  set  forth  in  a 
separate  assignment,  although  they 
are  usually  joined  in  the  same 
paper.  Pickett  v.  U.  S.,  216  U.  S. 
456,  461,  54  L.  ed.  566,  569.     The 
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error  asserted  and  intended  to  be  urged.*     No  writ  of  error  or 


Supreme  Court  has  disapproved  the 
practice  of  filing  a  large  number  of 
assignments.  Central  Vermont  Eail- 
way  Co.  V.  White,  238  U.  S.  507. 
Assignments  were  not  bad  for  du- 
plicitous  when  they  alleged  that  the 
court  erred  "in  sustaining  the  de- 
murrers of  the  respective  defendants 
to  the  declaration,"  Judge  v.  Pull- 
man Co.,  C.  C.  A.,  209  Fed.  103; 
that  the  court  erred  in  finding  upon 
the  issues  for  the  plaintiff  in  finding 
certain  deeds  procured  by  undue  in- 
fluence and  the  grantors  incom- 
petent. Ludwig  V.  Bressler,  C.  C. 
A.,  253  Fed.  8. 

4  As  to  the  form  of  the  assign- 
ments of  error,  see  Chapin  v.  Fye, 
179  U.  S.  127,  45  L.  ed.  119;  Collins 
V.  U.  S.,  219  U.  S.  670;  Columbus 
Const.  Co.  V.  Crane  Co.,  C.  C.  A., 
101  Fed.  55;  Farnsworth  v.  Nevada 
Co.,  C.  C.  A.,  102  Fed.  578;  No. 
Chicago  St.  Ey.  Co.  v.  Buruham,  C. 
C.  A.,  102  Fed.  669;  Burt  v.  C. 
Gotzian  &  Co.,  C.  C.  A.,  102  Fed. 
937;  Deering  Harvester  Co.  v.  Kelly, 
C.  C.  A.,  103  Fed.  261;  Adams  v. 
Shirk,  C.  C.  A.,  104  Fed.  54;  Hale 
v.  Tyler,  104  Fed.  757 ;  Cass  County 
V.  Gibson,  C.  C.  A.,  107  Fed.  363; 
Hutchinson  Cooperage  Co.  v.  Snider, 
C.  C.  A..  107  Fed.  633;  infra,  §  707. 
The  following  assignments  have  been 
lield  to  be  too  general  to  be  con- 
sidered, and  to  be  insufficient.  That 
a  judgment  or  decree  or  verdict  is 
contrary  to  law.  Smith  v.  Hopkins, 
C.  C.  A.,  120  Fed.  921;  Craig  v. 
Dorr,  C.  C.  A.,  145  Fed.  307;  Ire- 
ton  V.  Bennsylvania  Co.,  C.  C.  A., 
185  Fed.  84;  see  U.  S.  v.  Stone  & 
Downer  Co.,  C.  C.  A.,  175  Fed.  33; 
Western  Union  Tel.  Co.  v.  Win- 
land,  C.  C.  A.,  182  Fed.  493;  Felk- 


er  V.  First  Nat.  Bank,  C.  C.  A.,  196 
Fed.  200;  or  manifest  error,  Smith 
V.  Hopkins,  C.  C.  A.,  120  Fed.  921; 
Flickinger  v.  First  Nat.  Bank,  C. 
C.  A.,  145  Fed.  162 ;  The  Myrtie  M. 
Ross,  C.  C.  A.,  160  Fed.  19;  or  con- 
trary to  evidence,  Ibid.  Smith  v. 
Hopkins,  C.  C.  A.,  120  Fed.  921; 
Flickinger  v.  First  Nat.  Bank,  C. 
C.  A.,  145  Fed.  162;  Philadelphia 
Casualty  Co.  v.  Fechheimer,  C.  C. 
A.,  220  Fed.  401;  Vandeventer  v. 
Traders '  Nat.  Bank  of  Kansas  City, 
C.  C.  A.,  241  Fed.  584;  or  contrary 
to  the  preponderance  of  evidence. 
Smith  v.  Hopkins,  C.  C.  A.,  120  Fed. 
921.  That  the  court  erred  in  sus- 
taining a  judgment  of  another  court 
and  entering  judgment  against  the 
plaintiffs  in  error.  Choctaw,  O.  & 
G.  R.  Co.  v.  Jackson,  C.  C.  A.,  192 
Fed.  792.  That  the  court  erred  in 
imiJaneliug  and  swearing  the  jury, 
Burchett  v.  U.  S.,  C.  C.  A.,  194  Fed. 
821.  That  a  A-erdict  is  contrary  to 
law,  Chicago  Terminal  Transfer  E. 
Co.  V.  Bomberger,  C.  C.  A.,  130  Fed. 
884;  Ireton  v.  Pennsylvania  Co.,  C. 
C.  A.,  185  Fed.  84.  That  the  court 
erred  in  Overruling  a  motion  for  a 
new  trial,  Western  Union  Tel.  Co.  v. 
Winland,  C.  C.  A.,  182  Fed.  493. 
That  the  court  erred  in  not  sustain- 
ing a  cross-bill.  The  Myrtie  M.  Ros.s, 
C.  C.  A.,  160  Fed.  19.  That  the 
court  erred  in  sustaining  the  report 
of  a  master,  or  in  overruling  the  ex- 
ceptions thereto  when  there  were  nu- 
merous exceptions,  or  in  awarding 
any  substantial  damages  thereupon, 
P.  P.  Mast  &  Co.  V.  Superior  Drill 
Co.,  C.  C.  A.,  154  Fed.  45.  Tliat  the 
court  erred  in  excluding  certain  testi- 
mony, which  included  several  pages 
of   questions   propounded   to   a   wit- 
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appeal  shall  be  allowed  until  such  assigumeut  ol;  errors  shall 
have  been  filed.    AVhen  the  error  alleged  is  to  the  admission  or 


ness,  Smith  v.  Hopkins,  C.  C.  A.,  120 
Fed.  921.  In  Davidson  0.  S.  Co.  v. 
U.  S.,  C.  C.  A.,  142  Fed.  315,  affirmed 
205  U.  S.  187,  51  L.  ed.  76*.  Where 
an  injunctiou  was  modified  it  was 
held  that  the  assignment  of  errors 
must  include  the  order  as  modified. 
Williams  v.  Mitchell,  C.  C.  A.,  106 
Fed.  168.  That  the  trial  court  erred 
in  refusing  plaintiff 's  request  for  a 
peremptory  instruction  and  in  refus- 
ing to  charge,  at  the  plaintiff 's  re- 
quest, instructions  numbered  one  to 
thirteen  inclusive,  Empire  State  Cat- 
tle Co.  V.  Atchison,  T.  &  S.  F.  ,Ey. 
Co.,  C.  C.  A.,  147  Fed.  457.  An  as- 
signment, that  the  court  erred  in  re- 
fusing plaintiff  's  request  for  the  di- 
rection of  a  verdict,  and  that  it  erred 
in  directing  a  verdict  at  the  request 
of  the  defendant,  present  a  single 
question  for  review,  namely,  wheth- 
er the  court  erred  in  directing  a  ver- 
dict for  the  defendant,  instead  of 
for  the  plaintiff',  and  does  not  justify 
the  consideration  of  a  complaint  by 
the  plaintiff  that  he  should  be  al- 
lowed to  go  to  the  jury,  after  his 
request  for  a  direction  had  been 
denied.  Empire  State  Cattle  Co.  v. 
Atchison,  T.  &  S.  F.  Ey.  Co.,  C.  C. 
A.,  147  Fed.  457.  An  assignment 
complaining  of  the  refusal  of  a  re- 
quest to  charge,  conceded  to  be  in- 
correct, does  not  raise  the  question 
whether  the  judge  charged  correctly 
concerning  the  subject  matter  there- 
of. Fall  V.  Bennett,  C.  C.  A.,  248 
Fed.  491.  An  assignment  that  re- 
covery should  have  been  allowed  only 
in  so  far  as  the  owner  of  a  vessel 
was  not  insured  does  not  raise  the 
contention  that  the  person  charged 
was  liable  only  for  negligence.    Ken- 


nelly  V.  Frederick  Starr  Contract- 
ing Co.,  C.  C.  A.,  250  Fed.  229.  An 
assignment  that  the  court  erred  in 
denying  a  motion  to  strike  out  a 
petition  and  in  overruling  a  demur- 
rer to  the  same  and  in  denying  a 
motion  for  the  judgment  upon  the 
pleadings,  ^^  ithout  any  specification 
of  the  grounds  of  the  motion  or  de- 
murrer, was  held  to  be  insufficient  to 
bring  up  technical  objections  to  the 
verification  of  a  claim  presented  to 
an  administrator  under  a  statute,  to 
a  variance  between  the  claim  i)re- 
sented  to  an  administrator  and 
that  presented  to  the  court,  and 
a  defect  in  parties.  Esterly  v.  Rua, 
C.  C.  A.,  122  Fed.  609.  The  follow- 
ing assignments  of  error  have  been 
held  too  vague  and  indefinite  to  be 
considered:  (1)  "The  court  erred 
in  admitting  any  evidence  in  the 
case."  (2)  "The  court  erred  in 
submitting  the  case  to  the  jury,  and 
entering  up  a  judgment  upon  the 
verdict."  (3)  "The  court  erred  in 
refusing  to  sustain  the  demurrer  tu 
the  evidence  offered  by  the  plaintiff 
in  error."  (4)  "The  court  erred  in 
overruling  the  motion  for  a  new  trial 
asked  by  plaintiff  in  error."  (5) 
' '  The  court  erred  in  overruling  the 
motion  in  arrest  of  judgment  asked 
by  i)laintiff  in  error."  (6)  "The 
court  erred  in  entering  up  judgment 
recognizing  and  enforcing  a  me- 
chanic's lien."  (7)  "The  court 
erred  in  construing  '  E.xhibit  A ' 
(which  is  letter  of  Van  Stone  of 
Schupp,  found  at  page  76  of  printed 
record)  to  be  a  waiver  of  the  time  in 
which  the  mill  was  to  be  completed. ' ' 
(8)  "The  court  erred  in  overruling 
the  demurrer  to  the  evidence. ' '  Van 
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to  the  rejection  of  evidence,  the  assignment  of  errors  shall  quote 
the  full  substance  of  the  evidence  admitted  or  rejected.^  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment 
of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
■whether  it  be  in  instructions  given  or  in  instructions  refused.^ 
Such  assignment  of  errors  shall  form  part  of  the  transcript  of 
the  record,  and  be  printed  with  it.  When  this  is  not  done,  coun- 
sel will  not  be  heard,  except  at  the  request  of  the  court;  and 
errors  not  assigned  according  to  this  rule  will  be  disregarded, 
but  the  court,  at  its  option,  may  notice  a  plain  error  not  as- 
signed."'''    The  rules  of  the  Circuit  Court  of  Appeals  in  tliis 


Stone  V.  Stillwell  &  Bierce  Mfg.  Co., 
142  U.  S.  128.  See  also  Stevensou 
V.  Barbour,  140  U.  S.  48;  Branch  v. 
Texas  Lumber  Mfg.  Co.,  C.  C.  A.,  53 
Fed.  849;  City  of  Lincoln  v.  Sun  V. 
St.  L.  Co.,  59  Fed.  756;  Eowe  v. 
Phelps,  152  U.  S.  87;  Lloyd  v.  Chap- 
man, C.  C.  A.,  93  Fed.  599;  Ey.  Offi- 
cials &  Emp.  Ace.  Ass'n  v.  Wilson, 
C.  C.  A.,  100  Fed.  368;  and  a  valu- 
able note  in  90  Fed.  cxlix,  cliii,  s.  c, 
Rule  21;   C.  C.  A.,  Rule  24. 

5  Garrett  v.  Pope  Motor  Car 
Co.,  C.  C.  A.,  168  Fed.  905;  North- 
western S.  B.  &  Mfg.  Co.  V.  Great 
Lakes  C.  Works,  181  Fed.  38;  H.  E. 
Winterton  Gum  Co.  v.  Autosales 
Gum  &  C.  Co.,  C.  C.  A.,  211  Fed. 
617;  Cisco  v.  Looper,  C.  C.  A.,  236 
Fed.  336;  R.  D.  Cole  Mfg.  Co.  v. 
Mendenhall,  C.  C.  A.,  240  Fed.  641; 
City  of  Grafton  v.  Gentry  Bros. ' 
Shows,  C.  C.  A.,  240  Fed.  647;  Ban- 
dy V.  U.  S.,  C.  C.  A.,  245  Fed.  98. 
An  exhibit  specified  only  by  the  num- 
ber by  which  it  is  marked  upon  the 
trial  may  be  disregarded.  Hodge  v. 
U.  S.,  C.  C.  A.,  191  Fed.  165;  Bur- 
chett  V.  U.  S.,  C.  C.  A.,  194  Fed. 
821;  Gaunt  v.  Ralston  Purina  Co., 
C.    C.    A.,    198   Fed.    60. 

6  Garrett  v.  Pope  Motor  Car  Co., 
C.  C.  A.,  168  Fed.  905;  Burchett  v. 


U.  S.,  C.  C.  A.,  194  Fed.  821 ;  Com- 
mercial T.  &  S.  Bank  v.  Busch  Grace 
Produce  Co.,  C.  C.  A.,  228  Fed.  300; 
Vandeventer  v.  Traders'  Nat.  Bank, 
C.  C.  A.,  241  Fed.  584;  Graboyes 
V.  United  States,  C.  C.  A.,  250 
Fed.  93.  Where  an  assignment  of 
error  included  objections  to  several 
distinct  instructions  of  the  court  it 
was  disregarded,  although  separate 
exceptions  were  taken  to  each  in- 
struction. Atchison,  T.  &  S.  F.  R. 
Co.  V.  Mulligan,  C.  C.  A.,  67  Fed. 
569. 

7C.  C.  A.,  Rule  11.  To  the 
same  effect  is  s.  c,  Rule  21,  subd. 
4.  Clinton  E.  Warden  Co.  v. 
California  F.  S.  Co.,  C.  C.  A.,  102 
Fed.  334;  George  v.  Wallace,  C.  C. 
A.,  135  Fed.  286;  Jones  v.  U.  S. 
ex  rel.  Tompkins  County  Nat.  Bank, 
C.  C.  A.,  135  Fed.  518;  Moline  Trust 
&  Sav.  Bank  v.  Wylie,  C.  C.  A.,  149 
Fed.  734;  Norfolk  &  W.  Ey.  Co.  v. 
Gardner,  C.  C.  A.,  162  Fed.  114, 
cited.  For  the  practice  in  the  Court 
of  Customs  Appeals,  see  Rule  5,  Ct. 
of  Customs  Appeals.  By  the  Act  of 
Feb'y  26,  1919,  40  St.  at  L.  1181, 
upon  appeals  and  writ  of  error,  "In 
any  case  civil  or  criminal,  the  court 
shall  give  judgment  after  an  ex- 
amination  of   the   entire   record   be- 
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fore  the  court,  without  regard  to 
technical  errors,  defects,  or  excep- 
tions which  do  not  effect  the  sub- 
stantial rights  of  the  party. ' '  See 
supra,  §536a;  infra,  §§  711g,  711j, 
Atchison,  Topeka  &  Santa  Fe  Ey. 
Co.  V.  U.  S.,  232  U.  S.  199. 

The  court  of  review  will,  without 
mention  thereof  in  the  assignment  of 
errors,  consider  an  error  that  is  jur- 
isdictional, Kogers  V.  Penobscot  Min. 
Co.,  C.  C.  A.,  154  Fed.  606;  Morrison 
V.  Burnette,  C.  C.  A.,  154  Fed.  617; 
Toledo  Newspaper  Co.  v.  U.  S.,  C. 
C.  A.,  237  Fed.  986.  In  Lowenstein 
V.  Levy,  C.  C.  A.,  212  Fed.  383,  it 
was  so  held  although  the  defect 
might  have  been  waived,  when  no 
waiver  appeared  on  the  record. 
Mullins  Lumber  Co.  v.  Williamson  & 
Brown  Land  &  L.  Co.,  C.  C.  A.,  246 
Fed.  232.  Where  the  objection  is 
based  upon  a  fraudulent  averment  as 
to  the  amount  of  damages  this  must 
clearly  appear  upon  the  record.  An 
error  that  lies  at  the  threshold  of 
the  case  and  shows  that  the  plaintiff 
below  had  no  cause  of  action,  A. 
Santaella  &  Co.  v.  Otto  F.  Lange  Co., 
C.  C.  A.,  155  Fed.  719;  U.  S.  v. 
Bernays,  C.  C.  A.,  158  Fed.  792;  but 
see  Behn  Meyer  &  Co.  v.  Campbell  & 
Go  Tauco,  205  U.  S.  403,  51  L.  ed. 
857;  or  a  fundamental  error,  such 
as  that  the  special  findings  of  fact 
are  insufficient  to  support  the  judg- 
ment, Chicago,  E.  I.  &  P.  Ey.  Co.  v. 
Barrett,  C.  C.  A.,  190  Fed.  118. 
Contra,  Wm.  Edwards  Co.  v.  La 
Dow,  C.  C.  A.,  230  Fed.  378,  384. 
For  cases  where  the  courts  took  no- 
tice of  errors  that  were  not  assigned, 
see  Columbia  Heights  Realty  Co.  v. 
Rudolph,  217  IT.  S.  547,  54  L.  ed. 
877;  Briscoe  v.  Dist.  of  Columbia, 
221  U.  S.  547,  55  L.  ed.  848;  New 
York  Life  Ins.  Co.  v.  Rankin,  C.  C. 


A.,  162  Fed.  103;  Baltimore  &  O.  R. 
Co.  V.  McCune,  C.  C.  A.,  174  Fed. 
991;  City  of  Memphis  v.  St.  Louis  & 
S.  F.  R.  Co.,  C.  C.  A.,  183  Fed.  529; 
Central  Imp.  Co.  v.  Cambria  Steel 
Co.,  C.  C.  A.,  201  Fed.  811;  White  v. 
U.  S.,  C.  C.  A.,  202  Fed.  501;  Hult^ 
berg  v.  Anderson,  C.  C.  A.,  203  Fed. 
853;  Bassett  v.  Utah  Copper  Co.,  C. 
C.  A.,  219  Fed.  811;  Pennsylvania 
Co.  V.  Sheeley,  C.  C.  A.,  221  Fed. 
901;  Hall  v.  Butler,  C.  C.  A.,  224 
Fed.  709;  Ohio  Motor  Car  Co.  v. 
Eiseman  Magneto  Co.,  C.  C.  A.,  230 
Fed.  370;  Philadelphia  &  R.  Ey.  Co. 
V.  Marlaud,  C.  C.  A.,  239  Fed.  1; 
Mergenthaler  Linotype  Co.  v.  Hull, 
C.  C.  A.,  239  Fed.  26;  Swiss  Bank- 
verein  v.  Zimmerman,  C.  C.  A.,  240 
Fed.  87;  Bandy  v.  U.  S.,  C.  C.  A., 
245  Fed.  98;  Jones  v.  Pettingill,  C. 
C.  A.,  245  Fed.  269.  That  a  contract 
was  against  public  policy,  Grafton 
V.  Meikleham,  C.  C.  A.,  246  Fed. 
737,  certiorari  denied,  Letterman  v. 
U.  S.,  C.  C.  A.,  246  Fed.  940;  Meik- 
leham V.  Grafton,  246  U.  S.  665,  38 
Sup.  Ct.  334  62  L.  ed.  929;  Central 
Stamping  Co.  v.  M'Keon,  C.  C.  A., 
255  Fed.  8;  Hodges  v.  Erie  E.  Co., 
C.  C.  A.,  257  Fed.  495,  (a  failure  to 
permit  an  amendment  to  a  pleading 
after  a  demurrer  had  been  sus- 
tained) ;  but  see.  Winter  v.  Bost- 
wick,  C.  C.  A.,  212  Fed.  884.  Upon 
a  writ  of  error  in  a  criminal  case,  the 
Supreme  Court  considered  an  objec- 
tion that  a  cruel  and  unusual  punish- 
ment was  imposed,  although  this  was 
not  specified  in  the  assignments  of 
error.  Weems  v.  U.  S.,  217  U.  S. 
349,  54  L.  ed.  793.  For  recent  cases 
where  errors  not  assigned  were  not 
considered,  see  Myers  v.  U.  S.,  C.  C. 
A.,  223  Fed.  919.;  Brennan  v.  Till- 
inghast,  C.  C.  A.,  201  Fed.  609;  Be 
Federal    Contracting    Co.,   212    Fed. 
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respect  apply  to  appeals  in  bankruptcy.^  The  assignment  of 
errors  cannot  supply  an  omitted  exception.®  A  party  who  has 
not  appealed  nor  sued  out  a  writ  of  error  cannot  assign  cross- 
errors.^**    An  error  may  be  waived  after  its  assignment.^^ 


692,  (action  upon  a  petition  of  in- 
tcrveutiou) ;  Kepublic  Iron  &  Steel 
Co.  V.  Porter,  C.  C.  A.,  228  Fed.  188; 
Maryland  Casualty  Co.  v.  Orchard 
Land  &  Timber  Co.,  C.  C.  A.,  240 
Ted.  364;  Hart  v.  Adair,  0.  C.  A., 
244  Fed.  897;  Davis  v.  Carnegie 
Steel  Co.,  C.  C.  A.,  244  Fed.  931; 
Painter  v.  Union  Trust  Co.,  C.  C.  A., 
246  Fed.  240 ;  Parish  v.  U.  S.,  C.  C. 
A.,  247  Fed.  40;  Fall  v.  Bennett,  C. 
C.  A.,  248  Fed.  491;  Buckeye  Cot- 
ton Oil  Co.  V.  Sloan,  C.  C.  A.,  250 
Fed.  712;  Wight  v.  Washoe  County 
Bank,  C.  C.  A.,  251  Fed.  819;  F.  W. 
Eauskolb  Co.  v.  Anthony  Mfg.  Co., 
C.  C.  A.,  253  Fed.  650;  Louie  Share 
Gan  V.  White,  C.  C.  A.,  258  Fed. 
798;  Individual  Drinking  Cup  Co.  v. 
Public  Service  Cup  Corporation,  263 
Fed.  98. 

When  the  court  of  review  con- 
cludes to  notice  a  manifest  error  not 
specified  in  accordance  with  the 
rules,  there  is  no  implication  that  it 
has  undertaken  the  task  of  going 
through  the  record  and  examining 
other  errors  not  specified.  Coco- 
Cola  Co.  V.  Moore,  C.  C.  A.,  256  Fed. 
640. 

SFlickinger  v.  First  Nat.  Bank, 
C.  C.  A.,  145  Fed.  162. 

9  Louisville  &  N.  E.  Co.  v.  Mc- 
Clish,  C.  C.  A.,  115  Fed.  268;  Smith 
V.  Hopkins,  C.  C.  A.,  120  Fed.  921; 
Vernon  v.  U.  S.,  C.  C.  A.,  146  Fed. 
121;  Fernwood  &  O.  E.  Co.  v.  Bes- 
semer Coal,  Iron  &  Land  Co.,  C.  C. 
A.,  213  Fed.  33;  MeBride  v.  Neal,  C. 
C.  A.,  214  Fed.  966;  Itow  v.  U.  S., 
C.  C.  A.,  223  Fed.  25;  Pennsylvania 


V.  Fanger,  C.  C.  A.,  231  Fed.  851; 
Mound  Coal  Co.  v.  Jeffrey  Mfg.  Co., 
C.  C.  A.,  233  Fed.  913;  May  v.  U.  S., 
C.  C.  A.,  236  Fed.  495;  Proctor  Coal 
Co.  V.  U.  S.  Fidelity  &  Guaranty  Co., 
C.  C.  A.,  236  Fed.  910;  Maryland 
Casualty  Co.  of  Baltimore,  Md.,  v. 
Orchard  Land  &  Timber  Co.,  C.  C. 
A.,  240  Fed.  364;  Buckeye  Cotton 
Oil  Co.  V.  Sloan,  C.  C.  A.,  250  Fed. 
712;  Eoberts  Cone  Mfg.  Co.  v. 
Bruckman,  C.  C.  A.,  255  Fed.  957; 
Goldfarb  v.  Keener,  C.  C.  A.,  263 
Fed.  350.  An  assignment  of  error 
to  a  charge  will  not  be  considered 
unless  duly  taken  at  the  trial.  Tins- 
man  V.  F.  E.  Patch  Mfg.  Co.,  C.  C. 
A.,  101  Fed.  373;  Waters-Pierce  Oil 
Co.  V.  State  of  Texas,  212  U.  S.  112, 
53  L.  ed.  431 ;  Ireton  v.  Pennsylvania 
Co.,  C.  C.  A.,  185  Fed.  84;  Carlisle 
V.  U.  S.,  C.  C.  A.,  194  Fed.  827.  A 
writ  of  error  is  a  suflicieut  exception 
to  a  judgment.  Fellman  v.  Eoyal 
Ins.  Co.,  C.  C.  A.,  185  Fed.  689. 

10  Laudram  v.  Jordan,  203  17.  S. 
56,  51  L.  ed.  88;  Southern  Pine  Co. 
V.  Ward,  208  U.  S.  126,  52  L.  ed. 
420 ;  Denver  v.  Denver  Union  Water 
Co.,  246  U.  S..  178;  U.  S.  v.  Good- 
rich, C.  C.  A.,  54  Fed.  21;  Union 
Pae.  Ey.  Co.  v.  Colorado  Eastern 
Ey.  Co.,  C.  C.  A.,  54  Fed.  22 ;  Guar- 
antee Co.  of  North  American  v. 
Phenix  Ins.  Co.,  C.  C.  A.,  124  Fed. 
170;  Eogers  v.  Penobscot  Min.  Co., 
C.  C.  A.,  154  Fed.  606;  Texas  Co. 
V.  Central  Fuel  Oil  Co.,  C.  C.  A., 
194  Fed.  1. 

11  Taylor  v.  Easton,  C.  C.  A.,  180 
Fed.  363. 
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§702.  Security  on  writ  of  error  or  appeal.  The  Revised 
Statutes  provide  that  every  judye  or  justice  signing  a  citation 
on  any  writ  of  error  or  appeal  shall,  except  in  cases  brought  up 
by  the  United  States  or  by  direction  of  any  department  of  the 
government,  in  ^^'hich  case  none  is  required,  take  good  ajid  suffi- 
cient security  that  the  plaintiff  in  error  shall  prosecute  his  writ 
or  appeal  to  effect,  and  if  he  fail  to  make  his  plea  good  shall 
answer  all  costs.^  This  provision  is  merely  directory,  and  an 
omission  to  take  a  bond  does  not  avoid  the  writ  of  error  or  ap- 
peal ;2  but  on  a  motion  to  dismiss  the  case  on  that  ground  an 
opportunity  to  file  a  bond  will  be  allowed  the  plaintiff  in  error,^ 
or  appellant,*  even  after  his  time  to  appeal  or  sue  out  a  new  writ 
of  error  has  expired ;  except  in  the  case  of  gross  laches.^  But  an 
appeal  is  not  perfected  until  the  bond  is  approved  and  filed.^ 
The  judge  cannot  delegate  the  approval   of  the  bond  to   the 


§  702.  1 U.  S.  K.  S.,  §§  1000, 
1012.  This  has  been  held  to  in- 
clude liability  for  the  costs  of  the 
court  of  original  jurisdiction  as 
well  as  for  those  of  the  trial  court. 
Expanded  Metal  Co.  v.  Bradford, 
177  Fed.  604;  Fidelity  &  Deposit 
Co.  of  Maryland  v.  Expanded  Metal 
Co.,  C.  C.  A.,  183  Fed.  568;  Young 
V.  Daley,  185  Fed.  209.  Trustees 
in  bankruptcy  are  excepted.  30  St. 
at  L.  544,  554,  §25.  Where,  be- 
fore the  signature  of  the  citation, 
another  judge  has  approved  the 
bond,  the  signature  of  the  citation 
is  equivalent  to  a  new  approval 
thereof.  Farmers '  L.  &  Tr.  Co.  v. 
Chicago  &  N.  P.  E.  Co.,  C.  C.  A., 
73  Fed.  314.  The  bond  is  not  de- 
fective for  failing  to  specify  the 
tenn  at  which  the  decree  appealed 
from  was  rendered.  New  Orleans 
Ins.  Co.  v.  Albro  Co.,  112  U.  S. 
506,  28  L.  ed.  809.  The  bond  ren- 
dered need  not  be  for  the  whole 
amount  of  the  judgment  unless  a 
supcrsedca,<i  is  asked  for.  Wheeling 
Br.   &   T.   E.   Co.  V.   Cochran,   C.   C. 


A.,  68  Fed.  141 ;  infra,  §  703. 

2  Davidson  v.  Lanier,  4  Wall.  447, 

18  L.  ed.  377;  Seymour  v.  Freer, 
r>  Wall.  822,  18  L.  ed.  564;  Edmon- 
son V.  Bloomshirc,  7  Wall.  .''06,  ,''>1], 

19  L.  ed.  91,  92. 

3  Davidson  v.  Lanier,  4  Wall.  477, 
18  L.  ed.  377;  Seymour  v.  Freer, 
5  Wall.  822,  18  L.  ed.  564;  Ed- 
monson V.  Bloomshire,  7  Wall.  306, 
311,  19  L.  ed.  91,  92;  Stewart  v. 
Masterson,  124  U.  S.  493,  31  L.  ed. 
507 ;  Schenck  v.  Diamond  Matcli 
Co.,  C.  C.  A.,  73  Fed.  22;  Herr  v. 
St.  Louis  &  S.  F.  E.  Co.,  C.  C.  A., 
174  Fed.  938.  The  plaintiff  in  er- 
ror may  be  allowed  to  file  his  bond 
nunc  pro  tunc  Shepherd  v.  Pep- 
per, 133  XT.  S.  626,  644,  33  L.  ed. 
706,  713. 

4  Wickehnan  v.  A.  B.  Dick  Co., 
C.  C.  A.,  85  Fed.  851;  Walker  v. 
Houghteling,  C.  C.  A.,  104  Fed. 
513;  Corcoran  v.  Kostrometinoff,  C. 
C.  A.,  164  Fed.  685. 

5  Beardsley  v.  Arkansas  &  L.  Ey. 
Co.,  158  U.   S.   123,  39   L.   ed.   919. 

6  Ibid. 
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clerk,'  nor  to  a  commissioner.*  The  judge  may  approve  the 
bond  out  of  court.^  His  failure  to  approve  the  bond  is  an 
irregularity  that  does  not  make  the  appeal  void.^''  All  the  ap- 
pellants or  plaintiffs  in  error  need  not  join  in  the  bond.^^  The 
bond  must  be  payable  to  the  defendants  in  error  or  appellees.^^ 
No  security  is  required  upon  a  writ  of  error  to  the  judgment  of 
conviction  of  a  crime  in  a  court  of  the  United  States.^^  No  bond 
is  required  on  a  writ  of  error  or  appeal  by  direction  of  the 
Comptroller  of  the  Currency  in  a  suit  against  a  receiver  of  a 
national  bank.^*  An  error  in  the  names  of  the  parties,^^  or  an 
omission  of  some  who  should  be  obligees/^  or  an  error  in  Ihc 


7  0  'Eeilly  v.  Edrington,  96  U.  S. 
724,  24  L.  ed.  659;  National  Bank 
V.  Omaha,  96  U.  S.  737,  24  L.  ed. 
881;  Freeman  v.  Clay,  C.  C.  A.,  48 
Fed.  849.  In  such  a  case,  leave 
to  file  a  new  bond  will  usually  be 
given.  Chicago  Dollar  Director  Co. 
V.  Chicago  D.  Co.,  C.  C.  A.,  65  Fed. 
463. 

SHaskins  v.  St.  Louis  &  S.  E. 
Ey.  Co.,  109  U.  S.  106,  27  L.  ed.  873. 

9  Hudgins  v.  Hemp,  18  How.  530, 
15  L.  ed.  511.  A  corporation  will 
not  be  accepted  as  a  surety  when 
there  is  doubt  as  to  its  power  under 
its  charter  so  to  act.  Black  v. 
Black,  53  Fed.  985. 

10  Amadeo  v.  No.  Assurance  Co., 
201  U.  S.  194,  50  L.  ed.  722. 

11  Brockett  v.  Brockett,  2  How. 
238,  11  L.  ed.  251.  The  bond  is 
not  defective  because  the  court  re- 
fused to  entertain  a  motion  for  the 
withdrawal  of  its  approval  to  a 
surety  after  a  month's  delay.  Na- 
tional Harrow  Co.  v.  Hench,  81  Fed. 
1005. 

12  Bigler  v.  Waller,  12  Wall.  142 ; 
Swan  V.  Hill,  155  U.  S.  394.  An 
omission  in  this  respect  may  be 
cured  by  amendment  in  the  appel- 
late court.  Farmers'  L.  &  Tr.  Co. 
v.   Chicago  &  N.   P.  E.  Co.,    C.   C. 


A.,  73  Fed.  314.  Gilbert  v.  Hop- 
kins, C.  C.  A.,  198  Fed.  849.  A 
writ  is  not  defective  because-  other 
parties  are  also  joined  as  obligees. 
Hill  v.  Chicago  &  E.  Ey.  Co.,  129 
U.  S.'  170,  32  L.  ed.  651.  If  the 
sole  payee  is  a  person  not  a  defend- 
ant in  error  or  appellee,  the  appeal 
will  be  dismissed.  Davenport  v. 
Fletcher,  16  How.  142,  14  L.  ed.  879. 
Where  the  proceeding  is  in  the  name 
of  a  State  at  the  relation  of  an 
individual,  the  bond  may  be  payable 
in  the  alternative  to  either  the 
State  or  the  relator,  and  either  may 
enforce  it.  Spalding  v.  People,  2 
How.  66,  11  L.  ed.  181. 

13  25  St.  at  L.,  ch.  113,  §6,  p. 
656 ;  Be  Claasen,  140  U.  S.  200,  208, 
35  L.  ed.  409,  412.  See  20  St.  at 
L.,  ch.  176,  §  2,  p.  354. 

14  Pacific  Bank  v.  Mixter,  114  U. 
S.  463,  29  L.  ed.  221;  Eobinsou  v. 
Southern  Bank,  94  Fed.  22.  A  bond 
for  costs  was  required  upon  an  ap- 
peal by  an  individual  to  the  Circuit 
Court  from  a  ruling  of  the  Board 
of  General  Appraisers.  In  re  Cer- 
tain Merchandise,  64  Fed.  576. 

16  Knox  County  v.  U.  S.,  131  U. 
S.  clxvi,  25  L.  ed.  191. 

16  Farmers'  L.  &  Tr.  Co.  v.  Chi- 
cago &  N.  P.  E.  Co.,  C.  C.  A.,  73 
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description  of  the  decree,^''^  in  an  appeal  or  supersedeas  bond, 
may  be  cured  by  an  amendment.  In  a  proper  case  a  partj'  may 
I)e  allowed  to  take  an  appeal  or  to  sue  out  a  writ  of  error  in 
forma  pauperis  without  a  bond ;  ^*  but  it  has  been  held  that 
leave  to  do  this  by  a  party  unable  to  pay  the  fees  or  to  give  the 
bond  is  not  a  matter  of  course,^*  and  may  be  denied  when  his 
assignment  of  errors  is  clearly  frivolous.^"  An  appeal  bond, 
given  on  an  appeal  from  a  judgment  at  law  in  a  Federal  court, 
which  was  a  nullit}^  and  ineffective  to  stay  execution  or  for  any 
purpose,  is  without  consideration,  will  not  support  an  action  and 
cannot  be  enforced  against  the  obligors,^^ 

§  703.  Supersedeas.  A  supersedeas  is  a  stay  of  proceedings 
upon  a  judgment  or  decree  to  which  a  writ  of  error  is  issued 
or  from  which  an  appeal  is  taken. ^  The  English  rule  that  a 
writ  of  error  removes  the  record  to  the  court  of  review  and 
prevents,  during  its  pendency,  further  proceedings  below,  is  not 
the  law  in  the  courts  of  tlie  United  States.^ 


Fed.  314;  Blaffer  v.  New  Orleans 
Water  Supply  Co.,  C.  C.  A.,  160 
Fed.  389. 

IV  New  Orleans  Ins.  Co.  v.  Albro 
Co.,  112  U.  S.  506,  28  L.  ed.  809; 
Western  Union  Tel.  Co.  v.  Wright, 
168  Fed.  558;  Louisville  &  N.  R. 
Co.  V.  Siler,  186  Fed.  176;  Omaha 
&  Council  Bluffs  Street  Ey.  Co.  v. 
Interstate  Coninieree  Commission, 
222  U.  S.  582,  56  L.  ed.  324.  So 
was  a  description  of  the  court  as 
a  Circuit  instead  of  a  District  Court. 
Moss  V.  Gulf  Compress  Co.,  C.  C. 
A.,  202  Fed.  657.  Where  an  in- 
junction forbidding  the  infringe- 
ment of  a  patent  was  stayed  pend- 
ing an  appeal,  the  appellate  court 
enjoined  the  defendant  from  trans- 
ferring its  property  until  after  the 
•appeal  had  been  decided.  United 
Wireless  Co.  v.  Nat.  El.  Signaling 
Co.,  C.  C.  A.,  198  Fed.  385. 

iSVolk  V,  B.  F.  Sturtevant  Co., 
C.  C.  A.,  99  Fed.  532;  Fuller  v. 
Montague,  53  Fed.  204 ;  supra,  §  413. 

19  The  Presto,  C.  C.  A.,  93  Fed. 


522;    Brinkley    v.    Louisville    &    N. 
E.  Co.,  95  Fed.  345.  , 

20  Ibid. 

21  U.  S.  V.  Morris'  Heirs,  153  Fed. 
240.  When  after  judgment  in  fa- 
vor of  the  defendant,  plaintiff  by 
writ  of  error  obtained  a  second 
trial  which  had  a  similar  result 
and  was  reversed  by  the  Circuit 
Court  of  Appeals  upon  a  second 
writ  of  error,  followed  by  a  third 
trial  resulting  in  judgment  for  the 
plaintiff  which  after  affirmance  by 
the  Circuit  Court  of  Appeals  was 
reversed  by  the  Supreme  Court  upon 
certiorari;  it  was  held  that  the  de- 
fendant who  finally  succeeded  could 
not  collect  his  costs  from  the  sure- 
ties upon  either  of  the  bonds  given 
hj  the  plaintiff"  upon  the  first  two 
writs  of  error.  Anderson  v.  Mes- 
senger, 208  Fed.  75.  Summary  pro- 
ceedings upon  appeal  bonds  are  dis- 
cussed, infra,  §  703. 

§  703.     1  U.  S.  E.  S.,  §  1007. 
2  Hubbard  v.  Worcester  Art  Muse- 
um, C.  C.  A.,  196  Fed.  871,  873.     It 
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To  secure  a  supersedeas  in  a  civil  case,  the  writ  of  error  or 
appeal,  and  the  security  required  to  be  given  upon  the  issue  of 
a  citation,  must  be  lodged  in  the  clerk's  office  for  the  use  of  the 
defendant  in  error  or  appellee  within  sixty  days,  Sundays  ex- 
clusive, after  the  rendering  of  tlie  judgment.  Security  must 
also  be  giv^en  that  the  plaintiff  in  error,  if  he  fail  to  make  his 
plea   good ;   will   answer   all   damages  and   costs.^      The   latter 


has  been  said  that  upon  the  per- 
fection of  an  appeal,  the  trial  court 
loses  jurisdiction  to  set  aside  the 
decree  for  error  which  appears  on 
the  record.  Ensminger  v.  Powers, 
108  U.  S.  292,  27  L.  ed.  732;  Fire- 
stone Tire  &  Eubber  Co.  v.  Seber- 
ling,  C.  C.  A.,  235  Fed.  891.  Cf. 
McSherry  Mfg.  Co.  v.  Dowagiac 
Mfg.  Co.,  C.  C.  A.,  160  Fed.  948, 
966.  See  s%i.pra,  §§  443,  444.  The 
court  may  postpone  a  sale  till  after 
the  determination  of  the  appeal  al- 
though there  has  been  no  supcr- 
s^edcds.  Bound  v.  South  Carolina 
Ey.  Co.,  u5  Fed.  186 ;  supra,  §  394. 
3U.  S.  E.  S.,  §§1000,  1007.  A 
receiver  may  be  relieved  from  filing 
a  bond  to  secure  a  supersedeas. 
Central  Tr.  Co.  v.  St.  Louis  &  T. 
Ey.  Co.,  41  Fed.  551.  Cf.  Ferguson 
V.  Dent,  29  Fed.  1.  As  to  trustees 
in  bankruptcy,  see  30  St.  at  L.  544, 
554,  §  25 ;  supra,  §  494.  A  bond 
conditioned  that  the  appellants 
"shall  duly  prosecute  their  appeal 
with  effect,  and  moreover  pay  the 
amount  of  costs  and  damages  ren- 
dered and  to  be  rendered  in  case  the 
decree  shall  be  affirmed ' '  ])y  the 
Supreme  Court,  was  held  sufficient. 
Knox  County  v.  U.  S.,  109  U.  S. 
229,  27  L.  ed.  914.  But  see  Peace 
E.  Ph.  Co.  V.  Edwards,  C.  C.  A., 
70  Fed.  E.  728.  A  bond  conditioned 
that  the  plaintiff  in  error  "shall 
prosecute  its  writ  of  error  to  effect, 
and   answer  all  damages   and   costs 


if  it  shall  fail  to  make  the  plea 
good,"  was  held  sufficient.  Cha- 
teaugay  Ore  &  Iron  Co.  v.  Blake, 
35  Fed.  804. 

As  to  the  form  of  a  supersedeas 
bond,  see  In  re  Woerishoffer,  C.  C. 
A.,  74  Fed.  915.  It  has  been  held  to 
be  immaterial  that  it  is  only  signed 
by  one  of  the  plaintiffs  in  error. 
McClellan  v.'  Pyeatt,  C.  C.  A.,  49 
Fed.  259.  Where  a  policy  of  in- 
surance against  an  employer's  lia- 
bility for  injuries  to  its  employees 
provided  that  the  insured  should  not 
assume  any  liability  nor  incur  any 
expense  except  at  its  own  cost  with- 
out the  written  consent  of  defend- 
ant; it  was  held  to  be  the  duty  of 
the  insurer  to  furnish  a  supersedeas 
bond;  Pacific  Coast  Casualty  Co.  v. 
General  Bonding  &  Casualty  Ins. 
Co.,  C.  C.  A.,  240  Fed.  36;  but,  the 
insured  was  not  allowed  to  recover 
interest  which  accrued  between  the 
entry  of  the  judgment  and  its  af- 
firmance. Ibid.  Nor  to  grant  a 
rehearing,  First  Nat.  Bank  v.  State 
Nat.  Bank,  C.  C.  A.,  131  Fed.  430; 
nor  to  allow  the  answer  to  be  amend- 
ed and  the  case  opened  for  further 
proof.  Western  Wheel  Scraper  Co. 
V.  Drenner,  79  Fed.  820.  A  party 
who  has  appealed  from  a  decree 
may  be  restrained  from  enforcing 
any  part  of  it,  although  there  is 
a  cross-appeal  by  his  opponent,  and 
no  supersedeas  has  been  obtained ; 
Rronson  v.  La  Crosse  &  M.  E.  Co., 
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security,  if  filed  concurrently  with  the  issue  of  the  citation  and 
the  lodging'  of  the  writ  of  eii'or  in  the  clerk's  office,  or  at  any 
time  within  the  said  sixty  days,  Sundays  exclusive,  may  be 
approved  by  the  judge  or  justice  who  signs  the  citation,  and 
operates  as  a  stay  as  a  matter  of  right.*  Otherwise,  it  can  only 
operate  as  a  stay  by  the  permission  of  a  judge  or  justice  of  the 
court  of  review,^  and  then  only  if  the  Avrit  of  erroi-  was  sued 
out  and  served  within  the  sixty  days.^ 


1  Wall.  405,  409,  17  L.  eel.  616;  but 
a  motion  for  a  new  trial  may  be 
made  in  the  Court  of  Claims  while 
an  appeal  is  pending  in  the  Supreme 
Court.  U.  S.  V.  Ayres,  9  Wall.  608, 
19  L.  ed.  625.  Pending  an  appeal, 
the  court  below  may  settle  the  trans- 
script  of  the  evidence  in  a  case  in 
equity.  Be  General  Equity  Eule  75, 
C.  C.  A.,  222  Fed.  884;  or  carry 
out  a  sale  in  the  decree  directed; 
Gay  V.  Hudson  River  El.  Power  Co., 
C.  C.  A.,  191  Fed.  828 ;  nor  to  order 
an  increase  of  the  bond  required  of 
defendant  to  suspend  the  injunction. 
Byrd  Mfg.  Co.  v.  Colman,  C.  C.  A., 
205  Fed.  905.  An  appeal  from  an 
order  of  deportation  suspends  exe- 
cution until  after  the  determination 
thereof.  U.  S.  v.  Lee,  184  Fed. 
651.  Cf.  §  694,  supra;  Martin  v. 
Hunter,  1  Wheat.  304,  4  L.  ed.  97; 
Stewart  v.  Oneal,  C.  C.  A.,  237  Fed. 
897.  Where  no  supersedeas  has  been 
obtained,  the  court  below  may  be 
compelled  by  mandamus  to  enforce 
its  decree,  if  it  refuses  to  proceed 
pending  an  appeal.  Stafford  v. 
Union  Bank,  17  How.  275,  15  L. 
ed.  101. 

4U.  S.  E.  S.,  §1007;  Kitchen 
V.  Randolph,  93  U.  S.  86,  23  L.  ed. 
810;  Danville  v.  Brown,  128  U.  S. 
503,  32  L.  ed.  507.  Where  the  dates 
upon  the  papers  are  within  the 
sixty  days,  it  is  incumbent  upon 
the  appellee  to  show  that  the  bond 


was  approved  nunc  pro  tunc.  The 
Colonel  McLeod,  112  U.  S.  710,  28 
L.  ed.  825. 

SPeugh  v.  Davis,   110  U.  S.   227, 
4  Sup.  Ct.  17,  28  L.  ed.  127;   Red- 
eriaktiebolaget    Aniie    v.    Universal 
Transp.  Co.,  C.  C.  A.,  245  Fed.  282. 
6U.  S.  R.  S.,  §1007;   Kitchen  v. 
Randolph,   93    U.    S.    86,   23   L.    ed. 
810 ;  Sage  v.  Central  R.  Co.  of  Iowa, 
93  U.  S.  412,  23  L.  ed.  933;  Pcugh 
V.  Davis,   110  U.  S.   227,  28  L.  ed. 
127;   Covington  S.  Y.  Co.  v.  Keith, 
121  U.  S.  248,  30  L.  ed.  914;   New 
England  R.   Co.  v.  Hyde,  C.  C.  A., 
101  Fed.  397;  Logan  v.  Goodwin,  C. 
C.   A.,   101   Fed.    654;    Robinson   v. 
Furber,    189    Fed.   918;    Roberts   v. 
Kendrick,  C.   C.   A.,  211   Fed.   970; 
Roberts  v.. Kendrick,  C.  C.   A.,   211 
Fed.   1024;    Moore  v.   Am.   Fidelity 
Co.,    247    Fed.    609.        It    was   held 
otherwise   as   regards   the   time   for 
filing  a  bill  of  exceptions.     Sena  v. 
U.  S.,  C.  C.  A.,  195  Fed.  244.    Where 
a  motion  for  a  new  trial  has  been 
duly  made,  the  time  does  not  expire 
until   sixty  days   after   the   decision 
of  the  motion,  although  no  stay  of 
execution  has  been  obtained.     San- 
born V.  Bay,  C.  C.  A.,  194  Fed.  37. 
A  stay  pending  an  application  for 
the  writ  of  certiorari  does  not  ex- 
tend  the   time.     Title   Guaranty   & 
Surety  Co.  v.  U.  S.,  222  U.  S.  401, 
56  L.  ed.  248 ;  supra,  §  689d.     If  a 
petition  for  a  rehearing  is  duly  filed. 
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The  application  for  a  supersedeas  should  not  be  made  to  the 
court  of  review.'  A  supersedeas  bond  is  not  defective  because 
executed  before  the  entry  of  the  decree  from  which  the  appeal 
was  taken,  if  approved  and  delivered  after  such  entry ;  ^  but 
it  was  said  that  a  supersedeas  approved  after  a  writ  of  error 
had  been  allowed  but  not  issued  is  a  nullity.^  The  supersedeas 
to  a  judgment  of  a  State  court  does  not  operate  until  the  time 
when  the  writ  of  error,  or  a  copy  of  the  same,  is  lodged  in  the 
clerk's  office  of  the  court  where  the  judgment  which  is  1o  l)o 
reviewed  was  entered.^**     The  bond   must  be  approved  by  the 


or  a  motion  for  a  new  trial  duly 
made,  or  a  motion  to  set  aside  the 
judgment  made  during  the  term,  the 
time  does  not  begin  to  run  until  the 
petition  or  motion  has  been  denied. 
Brockett  v.  Brockett,  2  How.  238, 
11  L.  ed.  251;  Memphis  v.  Brown, 
94  U.  S.  715,  24  L.  ed.  244;  Texas 
&  Pac.  Ey.  Co.  v.  Murphy,  111  U.  S. 
488,  28  L.  ed.  492;  Nevada  Bank  of 
San  Francisco  v.  Steinmetz,  65  Cal. 
219.  Where  an  appeal  had  been 
dismissed  because  of  the  fault  of 
the  clerk  of  the  trial  court  to  send 
up  the  transcript  in  due  time,  the 
appellant  was  permitted  to  take  a 
second  appeal,  and  it  was  held  that 
his  time  to  file  a  supersedeas  began 
to  run  anew.  Sutherland  v.  Pearce, 
C.  C.  A.,  186  Fed.  787.  The  court 
in  which  a  judgment  was  entered 
has  power  at  the  same  term  to  set 
such  judgment  aside,  and  reenter 
it  so  as  to  give  effect  to  the  super- 
sedeas. Sage  V.  Central  E.  Co.  of 
Iowa,  93  U.  S.  412,  23  L.  ed.  933; 
Memphis  v.  Brown,  94  U.  S.  715,  24 
L.  ed.  244.  Where  through  a  mis- 
take of  law  an  appeal  instead  of  a 
writ  of  error  was  taken  within  the 
sixty  days,  it  was  held  that  a  super- 
sedeas could  not  be  obtained,  al- 
though a  writ  of  error  was  subse- 
quently    sued     out;     Saltmarsh    v. 


Tuthill,  12  How.  387,  13  L.  ed. 
1034;  nor  was  such  a  bond  enforced 
against  the  sureties.  Jabine  v. 
Gates,  115  Fed.  861. 

7  Covington  S.  Y.  Co.  v.  Keith, 
121  U.  S.  248,  30  L.  ed.  914. 

8  Chateaugay  Ore  &  Iron  Co.  v. 
Blake,  35  Fed.  804.  The  superse- 
deas was  allowed  when  the  bond 
was  approved  before  the  writ  of 
error  was  sued  out.  McClelan  v. 
Pyeatt,  C.  C.  A.,  49  Fed.  259. 

9  Ex  parte  Ealston,  119  U.  S.  613, 
30  L.  ed.  506. 

10  Foster  v.  Kansas,  112  U.  S. 
201,-  28  L.  ed.  629.  As  to  Circuit 
Courts  of  Appeal,  see  McCarley  v. 
McGhee,  108  Fed.  494.  It  was  said 
that  the  bond  is  executed  in  the 
State  where  it  is  filed,  although 
signed  elsewhere.  Howard  Ins.  Co. 
v.  Silverberg,  C.  C.  A.,  94  Fed.  E. 
921.  In  case  of  an  appeal  from 
the  District  Court  of  Alaska,  it  was 
held  that  filing  in  the  clerk's  office 
below  certified  copies  of  the  order 
of  a  judge  of  the  Circuit  Court  of 
Appeals  allowing  an  appeal,  of  the 
assignment  of  errors  and  of  the 
supersedeas  bond,  together  with  the 
original  writ  of  supersedeas,  was 
sufficient.  Tornanses  v.  Melsing,  C. 
C.  A.,  106  Fed.  775,  786;  Be  Mc- 
Kenzie,  180  U.  S.  536,  45  L.  ed.  657. 
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judge  who  signs  the  citation;  and  when  the  citation  is  signed  by 
a  judge  of  the  appellate  court,  neither  the  judge  nor  the  clerk 
of  the  court  below  has  the  power  to  give  such  approval.^i     The 


11  Gay  V.  Hudson  Eivcr  El.  Power 
Co.,   190   Fed.   812. 

Except  in  case  of  a  gross  abuse 
of  discretion,  the  action  of  the  judge 
in  approving  the  amount  and  suffi- 
ciency of  the  sureties  to  a  superse- 
deas bond  will  not  be  reviewed. 
Jerome  v.  McCarter,  21  Wall.  17, 
22  L.  ed.  515;  Ex  parte  French,  100 
U.  S.  1,  25  L.  ed.  529;  Martin  v. 
Hazard  P.  Co.,  93  U.  S.  302,  23  L. 
ed.  885;  Eederiaktiebolaget  Amie  v. 
Universal  Transp.  Co.,  C.  C.  A.,  245 
Fed.  282.  But  see  Stafford  v.  Union 
Bank,  16  How.  135,  14  L.  ed.  876; 
S.  C,  17  How.  275,  15  L.  ed.  101. 
The  judge  may  allow  the  sureties 
each  to  bind  himself  for  a  part  of 
the  penal  sum  and  not  to  make 
themselves  jointly  and  severally  li- 
able for  the  whole  amount.  New 
Orleans  Ins.  Co.  v.  E.  D.  Albro  & 
Co.,  112  U.  S.  506,  28  L.  ed.  809. 
Cf.  Mexican  Nat.  Const.  Co.  v.  Ren- 
sens,  118  U.  S.  49,  30  L.  ed.  77. 
After  the  supersedeas  bond  has  been 
approved  and  filed  with  the  tran- 
script in  the  appellate  court,  the 
court  below  cannot  vacate  the  bond 
or  the  allowance  thereof ;  Keyser  v. 
Farr,  105  U.  S.  265,  26  L.  ed.  1025; 
Kendrick  v.  Roberts,  214  Fed.  268; 
nor  direct  that  its  amount  be  in- 
creased. Clark  V.  Eureka  County 
Bank,  131  Fed.  145.  A  motion  to 
increase  the  supersedeas  bond  must 
be  addressed  to  the  court  of  review. 
The  proper  remedy  is  a  motion  to 
vacate  the.  supersedeas  if  the  super- 
sedeas is  irregular;  Knox  County  v. 
U.  S.  131  U.  S.  clxvi,  25  L.  ed.  191; 
and  a  proceeding  to  enforce  the 
judgment    or    decree    below,    if    tlie 


supersedeas  is  void.  Ex  parte  Rals- 
ton, 119  U.  S.  613,  30  L.  ed.  506; 
Western  A.  L.  Const.  Co.  v.  M  'Gillis, 
127  U.  S.  776,  32  L.  ed.  324,  supra, 
§  703.  Where  a  defective  super- 
sedeas bond  has  been  filed  and  ap- 
proved, or  a  defective  writ  of  error 
issued,  the  proper  remedy  is  a  mo- 
tion to  vacate  the  supersedeas, 
Power  V.  Baker,  112  U.  S.  710,  28 
L.  ed.  825;  Ex  parte  French,  100 
U.  S.  1,  25  L.  ed.  529 ;  or  to  dismiss 
the  writ  of  error,  Ex  parte  French, 
100  U.  S.  1,  25  L.  ed.  529;  as  the 
case  may  be;  not  an  application  for 
a  mandamus  to  compel  the  inferior 
court  to  enforce  the  judgment. 
Power  V.  Baker,  112  U.  S.  710,  28 
L.  ed.  825.  Upon  a  motion  to  va- 
cate a  supersedeas,  so  much  of  the 
record  must  be  printed  as  to  enable 
the  court  to  understand  the  case,  un- 
less the  parties  agree  on  the  facts. 
Wood  V.  Richards,  131  U.  S.  xcviii, 
19  L.  ed.  831.  Notice  of  the  motion 
must  be  given  to  the  appellant  or 
plaintiff  in  error.  Ibid.  In  the  ab- 
sence of  fraud,  on  a  motion  to  vacate 
a  supersedeas  for  an  amendable  de- 
fect in  the  bond,  the  appellate  court 
will  usually  order  that  the  super- 
sedeas be  vacated,  unless  the  appel- 
lant or  plaintiff  in  error  files  a  new 
bond  in  such  a  sum  and  within  such 
a  time  as  may  be  allowed  by  the 
court.  Knox  County  v.  U.  S.,  131  U. 
S.,  clxvi,  25  L.  ed.  191.  Where  the 
bond  failed  to  name  any  penal  sum 
permission  was  given  to  file  a  new 
bond  nunc  pro  tunc.  Union  Pac.  R. 
Co.  V.  Callaghan,  161  U.  S.  91,  40  L. 
ed.  628.  When  the  supersedeas  bond 
is  a  nullity  because  filed  or  allowed 
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approval  of  the  bond  need  not  be  in  writing. ^^  It  has  been  liekl 
that  the  bond  does  not  operate  as  a  supersedeas  unless  it  is  so 
expressly  specified  in  the  order  of  approval.^^ 

The  security  upon  a  supersedeas^  where  the  judgment  or  de- 
cree is  for  the  recovery  of  money  not  otherwise  secured,^*  must 
equal  the  whole  amount  of  the  judgment  or  decree,  including 
just  damages  for  delay,  and  costs  and  interest  on  the  appeal. ^^ 


too  late  or  too  soon,  Ex  jjarte  Ral- 
ston, 119  U.  S.  613,  30  L.  ed.  506,  or 
because  the  writ  of  error  was  not 
sued  out  or  served  in  time.  Western 
A.  L.  Cons.  Co.  v.  McGillis,  127  U. 
S.  776,  32  L.  ed.  324,  a  motion  to 
vacate  the  supersedeas  will  be  denied 
as  useless.  Upon  a  writ  of  error  to 
a  final  order  in  a  condemnation  pro- 
ceeding instituted  in  a  State  and  re- 
moved to  a  Federal  court,  the  Su- 
preme Court  entered  an  order  modi- 
fying the  supersedeas,  by  directing 
that  it  have  no  greater  extent  than 
the  State  statute  allowed  in  case  of 
an  appeal  to  a  State  court  of  review. 
East  Tenn.,  V.  &  G.  R.  Co.  v.  South- 
ern Tel.  Co.,  112  U.  S.  306,  28  L. 
ed.  746.  The  appellate  court  may 
vacate  a  supersedeas,  when  the  ap- 
proval of  the  bond  was  obtained  by 
fraud  and  perjury;  in  such  a  case  it 
may  refuse  to  accept  a  new  bond, 
Railroad  Co.  v.  Schutte,  100  U.  S. 
644^  25  L.  ed.  605;  and  it  may  order 
new  security  when  the  circumstances 
of  the  sureties  or  of  the  parties  or 
of  the  case  have  so  changed  since  tlie 
bond  was  approved  as  to  make  the 
security  originally  given  insufficient. 
Jerome  v.  McCarter,  21  Wall.  17,  22 
L.  ed.  515;  Williams  v.  Claflin,  103 
U.  S.  753,  26  L.  ed.  606;  Martin  v. 
Hazard  P.  Co.,  93  U.  S.  302,  23  L. 
ed.  885.  See  Harwood  v.  Diecker- 
hoff,  117  U.  S.  200,  29  L.  ed.  887. 
12  Davidson  v.  Lanier,  4  Wall. 
447,  18  L.  ed.  377.    Where  the  judge 


who  signed  the  citation  took  the  oatli 
of  the  sureties  to  their  sufficiency, 
his  api^roval  of  the  bond  was  pre- 
sumed. Silver  v.  Ladd,  6  Wall.  440, 
18  L.  ed.  828.  The  condition  of  the 
obligation,  that  the  apjiellant  shall 
prosecute  his  appeal  to  effect,  is  sub- 
stantially equivalent  to  prosecuting 
his  appeal  with  success:  to  make  sub- 
stantial and  prevailing  the  appel- 
lant 's  attempt  to  reverse  the  decree 
or  judgment  awarded  against  him. 
Crane  v.  Buckley,  203  U.  S.  441,  447, 
51  L.  ed.  260,  263. 

13  Aetna  Life  Ins.  Co.  v.  Ryan, 
253  Fed.  457;  Orchard  v.  Hughes, 
1  Wall.  73,  17  L.  ed.  560. 

14  S.  C,  Rule  29;  C.  C.  A.,  13; 
Fuller  V.  Aylesworth,  C.  C.  A.,  75 
Fed.  694. 

16  S.  C,  Rule  29;  C.  C.  A.,  Rule 
13.  A  judgment  against  a  county 
for  the  payment  of  di-ainage  war- 
rants, although  it  contains  a  pro- 
vision for  a  mandamus,  is  one  for 
money  not  otherwise  secured.  Fuller 
V.  Aylesworth,  C.  C.  A.,  75  Fed.  694. 
But  see  U.  S.  v.  New  Orleans,  8  Fed. 
112.  It  has  been  held:  that  a  de- 
cree declaring  a  lien  for  a  sum  of 
money  upon  certain  property,  and 
directing  that  the  defendant  pay  the 
same  within  sixty  days,  and,  in  de- 
fault of  such  payment,  that  plaintiff 
have  leave  to  apply  to  the  court  for 
further  order,  is  not.  Louisville,  N. 
A.  &  C.  Ry.  Co.  V.  Pope,  C.  C.  A., 
74  Fed.  1.     Cf.  Johnson  v.  Waters, 
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In  suits  whei-e  the  property  in  controversy  netie.ssiirily  follo^vs 
the  event  of  the  suit,  as  in  real  actions,  replevin,  and  suits  on 
mortgages;  or  where  the  property  is  in  the  custody  of  the 
marshal  under  admiralty  process,  as  in  the  case  of  a  capture  or 
seizure;  or  v^^here  the  proceeds  thereof,  or  a  bond  for  the  value 
thereof,  is  in  the  custody  or  control  of  the  court, — indemnity  is 
only  required  in  an  amount  sufficient  to  secure  the  sum  recovered 
for  the  use  and  detention  of  the  property,  and  the  costs  of  tJie 
suit,  and  just  damages  for  delay  and  costs  and  interest  on  the 


appeal.^^ 

108  U.  S.  4,  27  L.  ed.  630.  Thcat  the 
supersedeas  bond  upon  appeal"  from 
a  decree  upon  a  creditor 's  bill  sub- 
jecting property  to  the  payment  of 
a  judgment  must  be  for  the  whole 
amount  of  the  judgment.  JSe  Holla- 
day,  28  Fed.  117.  For  an  estoppel 
to  enforce  against  the  sureties  part 
of  the  amount  covered  by  the  bond, 
see  Harrison  v.  Richards,  C.  G.  A., 
226  Fed.   196. 

16  S.  C,  Rule  29,  C.  C.  A.,  Rule  13. 
It  includes  costs  in  the  lower  court 
although  subsequently  taxed.  Pacific 
Coast  Casualty  Co.  v.  Harvey,  C.  C. 
A.,  250  Fed.  952,  955.  See  Fidelity 
&  Dfeposit  Co.  V.  Expanded  Metal 
Co.,  C.  C.  A.,  183  Fed.  568;  and  also 
the  costs  of  the  appeal.  Am.  Surety 
Co.  V.  North  Packing  Co.,  C.  C.  A., 
178  Fed,  810.  It  has  been  held  that 
the  supersedeas  bond  on  an  appeal 
from  a  decree  of  foreclosure  and  sale 
where  no  payment  by  defendant  was 
directed,  does  not  secure  payment  of 
the  amount  of  the  decree,  nor  of  the 
interest  thereon,  nor  of  a  deficiency, 
which  may  arise  upon  a  sale, 
Kountze  v.  Omaha  Hotel  Co.,  107 
U.  S.  378,  27  L.  ed.  609;  but  where 
the  bond  postponed  a  sale,  the  court 
allowed  as  damages,  interest  which 
accrued  during  tlie  time  of  delay 
upon  the  amount  for  which  the  prop- 


erty  sold  together  with  the  cost  of 
advertising.  Graysonia  -  Nashville 
Lumber  Co.  v.  Goldman,  C.  C.  A., 
260  Fed.  600.  See  Pacific  Coawt 
Casualty  Co.  v.  Harvey,  C.  C.  A.,  260 
Fed.  952.  Where  the  decree  ad- 
judged that  plaintiff  recover  a  spe- 
cified sum  of  money  and  also  di- 
rected a  sale  the  sureties  were  liable 
the  deficiency.  Pease  v.  Rathbun- 
Jones  Engineering  Co.,  C.  C.  A., 
228  Fed.  273.  See  Richards  v.  Har- 
rison, 218  Fed.  134;  reversed  in  C. 
C.  A.,  226  Fed.  196.  It  docs  not 
cover  a  loss  by  the  mortgagee  of  an 
opportunity  to  buy  the  property  at 
a  reduced  price  on  the  sale,  and 
make  a  profit  by  a  subsequent  rise 
of  value,  Jerome  v.  MeCarter,  21 
Wall.  17,  22  L.  ed.  515;  but  ordi- 
narily merely  the  costs,  deteriora- 
tion by  waste,  and  for  want  of  re- 
pairs, accumulation  of  taxes,  and 
loss  by  fire  not  covered  by  reasonable 
insurance.  Ibid.  It  is  doubtful 
wliether  it  secures  against  loss  by  a 
deterioration  of  the  market  value  of 
the  property ;  and  that  an  addition 
to  the  statutory  condition  of  a  pro- 
vision that  the  appellant  "shall  pay 
for  the  use  and  detention  of  the 
property  covered  by  the  mortgage 
during  the  pendency  of  the  appeal," 
is  nugatory,  and  doi's  not  enlarge  the 
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Upon  an  appeal  from  an  interlocutory  order  or  decree  grant- 
ing or  continuinf?  or  refusing  or  dissolving  or  refusing  to  dis- 
solve an  injunction  or  appointing  a  receiver,  "the  proceedings 
in  other  respects  in  the  court  below  shall  not  be  stayed  unless 
otherwise  ordered  by  that  court  or  by  the  appellate  court  or 
judge  thereof  during  the  pendency  of  such  appeal :  Provided, 
howevei-,  that  tlie  court  may  require,  as  a  condition  of  the  appeal, 


liability  of  the  sureties.  Kountze  v. 
Omaha  Hotel  Co.,  107  U.  S.  378,  27 
L.  ed.  609.  Where  the  decree  in 
a  foreclosure  suit  directed  the  de- 
fendant to  account  for  rents  and 
profits  and  waste,  an  additional 
amount  equal  to  the  sum  found  due 
from  him  was  added  to  the  amount 
of  the  supersedeas  bond.  National 
Bank  v.  McGahan,  45  Fed.  280. 
Upon  an  appeal  to  the  Supreme 
Court  from  a  decree  for  the  delivery 
of  coupon  bonds,  the  amount  of  the 
supersedeas  bond  was  fixed  at  inter- 
est at  seven  per  cent,  upon  the  ag- 
gregate of  the  coupons  already  due, 
and  which  would  accrue  in  four  years 
and  ten  per  cent,  damages  on  the 
aggregate  of  interest  besides  costs. 
Massachusetts  &  S.  Const.  Co.  v.  Tp. 
of  Cherokee,  42  Fed.  750.  On  a  writ 
of  error  to  a  judgment  of  ejectment, 
with  nominal  damages,  the  super- 
sedeas need  not  be  sufficient  to  cover 
the  damages  which  might  be  recov- 
ered in  an  action  for  mesne  profits, 
nor,  it  seems,  other  similar  damages 
which  might  be  sustained  by  want 
of  possession.  Eoberts  v.  Cooper, 
19  How.  373,  15  L.  ed.  687.  It  has 
been  said :  that  just  damages  for 
delay  may  include  any  loss  arising 
from  the  insolvency  of  stipulators  iu 
admiralty.  The  Sydney,  17  Fed. 
260,  263.  But  see  Leary  v.  Murray, 
C.  C.  A.,  178  Fed.  209.  That  where 
proceedings  for  the  limitation  of 
liability  are   subsequently   instituted 


with  success  the  liability  of  the  sure- 
ties is  limited  accordingly.  Mon- 
ongahela  Eiver  Consol.  Coal  &  Coke 
Co.  V.  Hurst,  C.  C.  A.,  200  Fed.  711. 
That  the  sureties  on  a  supersedeas 
bond  in  equity  are  liable  for  the 
amount  of  the  decree  from  which  the 
appeal  is  taken  and  for  compensation 
for  the  delay;  but  not  for  any  com- 
pensation for  the  delay  not  imposed 
upon  the  principal  in  the  decree  of 
affirmance.  It  was  held  that  they  are 
not  liable  for  interest  upon  a  fund  in 
the  hands  of  a  receiver  when  the 
decree  of  affirmance  is  silent  as  to 
the  interest  on  the  same.  Eoseustein 
V.  Tarr,  51  Fed.  368;  s.  C  affirmed 
in  error  as  Tarr  v.  Eosenstein,  C.  C. 
A.,  53  Fed.  112.  That,  in  the  ab- 
sence of  misconduct  or  unreasonable 
delay  by  the  appellant,  there  is  no 
liability  for  interest  upon  a  fund 
that  has  been  deposited  in  court, 
when  the  actual  accumulations  on 
the  deposit  are  paid  to  the  respond- 
ents. Pike  V.  Gregory,  C.  C.  A.,  118 
Fed.  128.  The  obligee  of  a  bond, 
superseding  an  order  confirming  a 
sale  of  land,  can  recover  upon  the 
affirmance,  the  value  of  the  use  and 
occupation  or  the  rents  and  profits 
during  the  time  the  purchaser  was 
kept  out  of  possession  by  the  appeal. 
Woodworth  v.  Northwestern  Mut.  L. 
Ins.  Co.,  185  U.  S.  354,  46  L.  ed. 
945.  Where  after  a  decree  of  the 
foreclosure  of  a  chattel  mortgage, 
the   appellant  by   giving   a  superse- 
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an  additional  bond."  ^"^  "On  all  appeals  form  any  interlocutory 
order  or  decree  granting  or  continuing  an  injunction  in  a  Dis- 
trict Court,  the  appellant  shall,  at  the  time  of  the  allowance 
of  the  said  appeal,  file  with  the  clerk  of  such  District  Court  a 
bond  to  the  opposite  party  in  such  sum  as  such  court  shall 
direct,  to  answer  all  costs  if  he  shall  fail  to  sustain  his  appeal."  ^^ 
' '  AVhen  an  appeal  from  a  final  decree,  in  an  equity  suit,  granting' 


deas  boud,  conditioned  that  he  would 
hold  the  property  ' '  subject  to  the 
proper  order  and  decree  that  may  be 
entered  finally  in  said  cause,"  ob- 
tained possession  thereof,  and  pend- 
ing the  appeal  the  property  was  de- 
stroyed by  fire;  it  was  held  that  the 
obligors  were  liable  for  the  whole 
value  of  the  property.  Perry  v.  Ta- 
eoma  Mill  Co.,  C.  C.  A.,  152  Fed.  115. 

The  claim,  that  a  decree  of  fore- 
closure erroneously  adjudicated  that 
certain  property  was  not  covered  by 
the  mortgage,  cannot  be  set  up  as 
a  defense  to  an  action  upon  the 
stipersedeas  bond.    Ibid. 

Where  there  was  no  order  staying 
the  operation  of  an  injunction,  dam- 
ages for  its  violation,  pending  an 
appeal,  are  not  covered  by  the 
supersedeas,  although  both  parties 
supposed  that  the  effect  thereof  was 
to  suspend  the  injunction.  Green 
Bay  &  M.  Canal  Co.  v.  Norrie,  C. 
G.  A.,  128  Fed.  896,  afldrming  118 
Fed.  923.  Upon  an  appeal  from  a 
decree  for  the  delivery  of  the  pos- 
session of  real  estate  on  or  before 
a  certain  date,  the  Circuit  Court  of 
Appeals  postponed  the  date  of  the 
delivery  of  possession.  It  was  held 
that  the  sureties  were  not  liable  for 
the  value  of  the  use  of  the  prop- 
erty and  waste  of  the  same  during 
the  extended  time.  Crane  v.  Buck- 
ley, 203  U.  S.  441,  51  L.  ed.  260, 
affirming,  C.  C.  A.,  138  Fed.  22. 
Upon  the  affirmance  of  a  decree  dis- 


solving a  partnership  and  directing 
the  defendant  to  pay  a  specified  sum 
to  the  complainant  and  the  equal 
division  of  the  surplus,  it  was  held 
that  the  complainant  was  not  en- 
titled to  a  proportionate  share  in  the 
profits  made  by  a  receiver  pending 
the  appeal,  although  a  supersedeas 
had  been  granted.  Ruggles  v.  Buck- 
ley, C.  C.  A.,  192  Fed.  907.  For  a 
case  where  it  was  held  that  the 
surety  was  not  liable  for  a  loss 
caused  by  the  insolvency  of  an  in- 
surance company  pending  an  appeal, 
see  Leary  v.  Murray,  C.  C.  A.,  178 
Fed.  209,  216. 

17  Jud.  Code,  §  129,  26  St.  at  L. 
826;  31  St.  at  L.  660;  36  St.  at  L. 
1087.  The  stay  is  discretionary,  not 
a  matter  of  right.  In  re  Haberman 
Mfg.  Co.,  147  U.  S.  525,  37  L.  ed. 
266.  Cf.  Wakelee  v.  Davis,  48  Fed. 
612.  See  §§  300,  325,  siipra.  In  Cot- 
ting  V.  Kansas  City  Stockyards  Co., 
82  Fed.  850,  a  decree  was  entered 
dismissing  the  bill,  but  an  injunction 
was  continued  pending,  an  a])peal. 
Where  an  injunction  was  continued 
pending  an  appeal  to  the  Circuit 
Court  of  Appeals  from  an  order  for 
its  dissolution,  it  was  held  that  it 
still  continued  after  an  affirmance  by 
the  Circuit  Court  of  Appeals  pending 
a  certiorari  from  the  Supreme  Court. 
Stafford  V.  King,  C.  C.  A.,  90  Fed. 
136;  Hitz  v.  Jenks,  185  U.  S.  155, 
46  L.  ed.  851. 

18  C.  C.  A.,  Rule  13. 


3818 


WRITS   OP    ERROR    AND    APPEALS 


§703 


or  dissolving  an  injunction,  is  allowed  by  a  justice  or  a  judge 
who  took  part  in  the  decision  of  the  cause,  he  may,  in  his  dis- 
cretion, at  the  time  of  such  allow^ance,  make  an  order  suspend- 
ing, modifying  or  restoring  the  injunction  during  the  i^endency 
of  tlie  appeal,  upon  such  terms,  as  to  bond  or  otherwise,  as  he 
may  consider  proi)er  for  the  security  of  the  rights  of  the  op- 
posite party."  ^^  Otherwise  a  supersedeas  upon  an  appeal  from 
a  decree  dissolving  an  injunction  does  not  continue  the  injunc- 
tion in  force,^®  and  a  supersedeas  upon  an  appeal  from  a  decree 
granting  or  continuing  an  injunction  does  not  suspend  the 
operation  of  the  injunction.^^ 


19  Eq.  Eule  74.  It  has  been  held 
that  such  an  order  may  be  made  by 
the  appellate  court.  Omaha  &  Coun- 
cil Bluffs  Street  Ey.  Co.  v.  Interstate 
Commerce  Commission,  222  U.  S. 
582,  or  it  has  been  held  by  a  judge 
thereof,  Masses  Pub.  Co.,  C.  C.  A., 
245  Fed.  102.  Where  an  order  al- 
lowing an  appeal  from  an  order  dis- 
solving an  injunction  ordered  that 
a  supersedeas  to  the  order  appealed 
from  be  granted  upon  the  filing  of  a 
bond  to  be  approved;  held  that,  upon 
the  approval  and  filing  of  the  bond, 
the  injunction  was  continued  in 
force.  New  Eiver  Mineral  Co.  v. 
Seeley,  117  Fed.  981.  "Where  the 
court  of  first  Instance,  after  ordering 
an  injunction,  had  granted  the  de- 
fendant's motion  for  a  stay  pending 
an  appeal,  the  Circuit  Court  of  Ap- 
peals denied  the  complainant's  ap- 
plication to  require  a  bond  when  no 
request  for  the  same  had  been  made 
to  the  former  court  and  no  new  mat- 
ters affecting  the  motion  had  arisen 
or  been  discovered  by  the  complain 
ant  since.  Pneumatic  Scale  Corpora- 
tion V.  Automatic  Weighing  Mach. 
Co.,  C.  C.  A.,  200  Fed.  572.  An  in- 
junction enforcing  an  order  of  the 
Interstate  Commerce  Commission 
may  tlius  be  stayed.     Upon  an  aj)- 


peal  from  an  order  appointing  a 
receiver,  a  writ  of  supersedeas  may 
order  the  receiver  to  return  the 
jiroperty  to  the  appellant.  £e  Noyes, 
C.  C.  A.,  121  Fed.  209;  supra,  §  428. 
But  will  not  be  unless  it  appears  that 
the  damage  to  defendants  from  the 
enforcement  of  the  decree  vrill  be 
greater  than  that  which  would  result 
to  shippers  from  its  suspension.  In- 
terstate Commerce  Commission  v. 
Southern  Pac.  Co.,  137  Fed.  606. 
Where,  in  a  suit  to  enjoin  the  in- 
fringement of  a  patent,  it  appeared 
that  before  a  hearing  could  be  had 
on  an  appeal  the  patent  would  have 
expired,  a  supersedeas  was  denied. 
Timolat  v.  Philadelphia  Pneumatic 
Tool  Co.,  130  Fed.  903.  Where  an 
order  denying  an  injunction  was  af- 
firmed, the  appellate  court  denied  a 
motion  for  a  restraining  order  pend- 
ing an  application  to  the  Supreme 
Court  for  a  certiorari.  Hall  v.  Ames, 
C.  C.  A.,  190  Fed.  138. 

20Hovey  v.  McDonald,  109  U.  S. 
150,  161,  27  L.  ed.  888,  891. 
Slaughter-House  Cases,  10  Wall.  273, 
19  L.  ed.  915. 

21  Knox  County  v.  Harshman,  132 
U.  S.  14,  33  L.  ed.  249;  Ozark  Land 
Co.  v.  Leonard,  24  Fed.  65S ;  S.  C 
Leonard  v.  Ozark  Land  Co.,  1  1  •")  V. 
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A  writ  fif  error  to  a  judgment  of  convietioii  of  a  eapital  erime 
in  a  court  of  the  United  States  operates  as  a  stay  of  proceedings 
without  the  filing  of  any  bond  or  other  security.^^  A  supersedeas 
to  a  judgment  of  conviction  of  another  crime  is  obtained  by 
the  serv'ice  of  the  writ  of  error  before  the  retuni-day,  without 
any  security,  provided  the  judge  who  signs  the  citation  directs 
that  the  writ  of  error  operate  as  a  supersedeas.^^  Such  judge 
may  require  security  as  a  condition  of  the  supersedeas.^^  An 
appearance  bond  in  addition  to  a  supersedeas  bond  is  required 
to  secure  the  enlargement  of  the  prisoner .^^  It  has  been  held : 
that,  after  his  time  to  sue  out  a  supersedeas  has  expired,  the 
plaintiff  in  error  may  be  admitted  to  bail ;  tliat,  in  case  the  trial 
court  refuses  his  application  for  this,  the  court  of  review  may 
release  him  upon  bail.^^  Where  the  crime  is  not  capital,  bail 
upon  a  writ  of  error  is  usually  accepted  until  a  reasonable  time 
for  the  filing  of  the  transcript  has  been  allowed.^''  In  case  of  a 
conviction  of  a  capital  crime  the  Supreme  Court  rules  provide 
that  the  District  Court,  or  any  justice  or  judge  thereof,  may, 
after  the  citation  is  served,  admit  the  accused  to  bail  in  such 
an  amount  as  may  be  fixed.'^^  A  special  rule  regulates  stays 
upon  appeals  in  habeas  corpus  proceedings.^^ 

S.   465,    29    L.    ed.    445 ;    Interstate  abide  by  and  obey  all  orders  made 

Comm.  Com  'n  v.  Louisville  &  N.  R.  by    the    api^ellate    court,   and    ' '  sur- 

Co.,  101  Fed.  146;  Green  Bay  &  M.  render   himself   in   execution   of   the 

Canal  Co.   v.  Norrie,   C.   C.  A.,   128  judgment     and     sentence     appealed 

Fed.  896.     But  a  sale  made  pending  from  as  said  court  may  direct,  if  the 

the  supersedeas  may,  as  between  the  judgment  and  sentence  of  said  Dis- 

parties,  be  set  aside  upon  a  reversal.  trict  Court  against  him  shall  be  af- 

Hitz  V.  Jenks,  185  U.  S.  155,  46  L.  firmed,"  held  not  to  render  sureties 

ed.  851.  liable   for  his   faihire   to   appear  in 

22  25    St.    at   L.,    ch.    113,    §  6,    p.  the   District   Court   for  retrial  after 

656.  reversal.     U.  S.  v.  Murphy,  C.  C.  A., 

23i?e  Claasen,  140  U.  S.  200,  208,  2(51  Fed.  751. 

35  L.  ed.  409,  412.  26  McKnight  v.  U.  S.,  C.  C.  A.,  113 

Zi  Ibid.     Where  the  writ  or  error  Fed.  451;  supra,  §493. 

was  not  issued  and  filed  within  the  27  Ihid. 

statutory  time.    U.  S.  v.  Pollak,  230  28  S.  C.  Rule  36 ;   Hudson  v.  Par- 
Fed.  533.  ker,   156  U.   S.   277,   39   L.   ed.   424. 

25  Hardesty  v.  U.  S.,  C.  C.  A.,  184  Cf.  U.  S.  v.  Hudson,  65  Fed.  6S. 

Fed.  269;  swp-a,  §493.    A  bond  con-  29  S.   C.   Rule   34;    C.   C.    A.    Rule 

ditionod  tliat  the  defendant,  should  33 ;  supra,  §  467. 
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A  supersedeas  operates  only  in  favor  of  those  defendants  who 
have  applied  for  and  obtained  it.^°  The  judgment  may  be  en- 
forced against  the  rest,  although  they  have  joined  in  the  writ 
of  error.^^  A  supersedeas  operates  as  a  stay  of  proceedings;  it 
does  not  invalidate  proceedings  perfected  before  it  took  effect.^^ 


30  Ex  parte  French,  100  U.  S.  1, 
25  L.  ed.  529.  An  equitable  part- 
owner  of  real  estate  was  allowed  on 
his  appeal  a  supersedeas  against  a 
writ  of  possession  against  the  land, 
although  the  holder  of  the  legal  title, 
who  was  the  joint  equitable  owner, 
had  not  appealed.  Hunt  v.  Oliver, 
109  U.  S.  177,  27  L.  ed.  897. 

31  Ex  parte  French,  100  U.  S.  1, 
25  L.  ed.  529. 

32  Boise  County  v.  Gorman,  19 
Wall.  661,  22  L.  ed.  226,  s.  C,  131 
U.  S.  exxv,  22  L.  ed.  148;  Hovey  v. 
McDonald,  109  U.  S.  150,  159,  27 
L.  ed.  888,  891.  A  judgment  of 
ouster  in  quo  warranto  takes  effect 
upon  its  rendition  and  the  statiis  quo 
is  not  reinstated  by  the  supersedeas. 
Olmstead  v.  Distilling  &  C.  F.  Co., 
73  Fed.  44.  A  sale  of  poles  and 
wires  pending  a  supersedeas  upon  an 
nppeal  from  an  order  directing  their 
removal  gives  the  purchaser  no  right 
to  contest  this  removal  after  an  af- 
firmance. Puget  Sound  Traction,  L. 
&  P.  Co.  V.  City  of  Tacoma,  217  Fed. 
265.  Where  a  writ  of  error  was  is- 
sued from  the  Supreme  Court  to  the 
judgment  of  a  State  court  removing 
a  State  officer,  and  before  the  super- 
sedeas took  effect  a  successor  to  such 
officer  was  appointed,  it  was  held 
that  such  successor  was  not  guilty 
of  contempt  by  continuing  to  dis- 
charge the  duties  of  his  office  sub- 
sequent to  the  supersedeas.  Foster 
V.  Kansas,  112  U.  S.  201,  28  L.  ed. 
629.  A  supersedeas  does  not  dis- 
charge a  garnishee  process.     Lee  v. 


Jackson  Light  &  Traction  Co.,  C.  C 
A.,  261  Fed.  721.  Nor  prevent  the 
institution  of  proceedings  to  limit 
the  liability  of  the  owner  of  a  ship 
who  has  obtained  the  writ,  Mon- 
ongahela  Eiver  Consol.  Coal  &  Coke 
V.  Hurst,  C.  C.  A.,  200  Fed.  711. 
Nor  deprive  of  its  effect  as  res  ad- 
judicata  the  judgment  or  decree  of 
which  it  stays  the  execution. 

Slaughter  House  Cases,  10  Wall. 
273,  19  L.  ed.  915;  Draper  v.  Davis, 
102  U.  S.  370,  26  L.  ed.  121.  An 
appeal  in  admiralty,  with  a  super- 
sedeas stays  an  execution  against  the 
stipulators  as  well  as  against  the 
principal.  The  Belgenland,  108  U. 
S.  153,  27  L.  ed.  685.  The  judge 
who  grants  the  supersedeas  has  the 
jurisdiction  to  grant  an  order  that, 
pending  the  appeal  from  an  order 
appointing  him,  a  receiver  sur- 
render possession  of  certain  prop- 
erty, and  he  must  obey  such  direction 
unless  it  is  vacated.  Tornanses  v. 
Melsing,  C.  C.  A.,  106  Fed.  775,  788; 
Be  Mackenzie,  180  U.  S.  536,  45 
L.  ed.  657.  Where  there  is  no 
supersedeas  a  receiver  who  makes  a 
payment  in  obedience  to  a  decree  or 
order  pending  an  appeal  therefrom 
incurs  no  liability  in  ease  of  a  re- 
versal. Hovey  v.  McDonald,  109  U. 
S.  150,  27  L.  ed.  888.  Eq.  Eule  93. 
It  seems  that,  notwithstanding  a 
supersedeas,  the  court  in  which  tlie 
decree  or  judgment  was  entered  may, 
at  the  same  term,  correct  a  clerical 
error  or  otherwise  perfect  the  judg- 
ment or  decree;  "since  those  things 
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It  Slays  further  proceedings  uuder  an  execution  previously  is- 
sued, but  it  does  not  set  aside  a  levy  previously  made.*^  Where 
the  inferior  court  proceeds  in  violation  of  the  supersedeas,  the 
appellate  court,  after  the  return  is  filed  there,  may  issue  a  writ 
appropriate  to  the  case  to  stay  the  proceedings  below,^*  or  may 


which    are    amenable    before    error 
brought  are   amendable  afterwards, 
so  long  as  diminution  may  be  alleged 
and  certiorari  awarded;  provided,  of 
course,  that  the  time  for  amendment 
has  not  passed  by."     Hovey  v.  Mc- 
Donald, 109  U.  S.  150,  157,  27  L.  ed. 
888,  890,  per  Bradley,  J.    But  it  has 
been  held:  that  by  the  allowance  of 
a  writ  of  error  and  the  approval  of 
a   supersedeas,   the   trial   court   lost 
jurisdiction   to    correct   an   error    in 
the  judgment  apparent  on  the  face 
of   the  record,  McKay  v.   Neussler, 
C.  C.  A.,  148  Fed.  86.    After  an  ap- 
peal in  a  proceeding  in  rem,  or  for 
the  foreclosure  of  a  mortgage,  has 
been  perfected,   the   court  in   which 
the  decree  was  entered  may  sell  the 
property  in  its  custody,  when  perish- 
able, and  invest  the  proceeds,  Jen- 
nings V.  Carson,  4  Craneh^  2,  2  L.  ed. 
531;    Spring  v.  South   Carolina  Ins. 
Co.,   6   Wheat.    519,    5    L.    ed.    320; 
Bronson  v.  La  Crosse  &  M.  E.  Co.,  1 
Wall.  405,  17   L.   ed.  616,  and  may 
allow  a  receiver  to  manage,  it;  if  a 
railroad,  to  operate  it.     Bronson  v. 
La  Crosse  &  M.  K.  Co.,  1  Wall.  405, 
17  L.  ed.  616,  and  to  keep  it  in  re- 
pair.    Ibid.;  Grant  v.  Phcenix  M.  L. 
I.  Co.,  121  U.  S.  118,  30  L.  ed.  909. 
The    attorneys    of    rt'cord    have    au- 
thority, whore  an  appeal  from  a  de- 
cree of  sale  has  been  taken  but  no 
supersedeas    obtained,    to    stipulate 
that  the  property  may  be   sold  and 
the  proceeds  paid  into  court  to  abide 
the  determination  of  the  appeal ;  and 
the  purchaser  whose  purchase-money 


has  been  thus  paid  into  court  may 
retain  the  property,  although  the  de- 
cree is  reversed.  Holladay  v.  Stuart, 
151  U.  S.  229,  38  L.  ed.  141.  Be- 
yond this,  the  court  below  should 
not  interfere  with  the  property  or 
its  revenue.  Bronson  v.  La  Crosse 
&  M.  E.  Co.,  1  Wall.  405,  17  L.  ed. 
616.  The  court  bcdow  should  not, 
after  an  appeal,  at  least  pending  a 
supersedeas,  deliver  the  property  in 
its  custody  to  a  third  person  not 
a  receiver  of  the  same  court.  Ibid. 
But  see  Union  Mut.  L.  Ins.  Co.  v. 
Windett,  36  Fed.  838.  After  a  writ 
of  error  to  a  judgment  of  a  District 
Court,  that  court  may  issue  an  in- 
junction to  stay  proceedings  on  the 
judgment.  Parker  v.  The  Judges,  12 
Wheat.  561,  6  L.  ed.  729. 

A  supersedeas  upon  an  appeal 
from  a  decree  enjoining  the  in- 
fringement of  a  patent  does  not  pre- 
vent the  complainant  from  suing 
those  who  have  purchased  from  de- 
fendant the  infringing  articles, 
Wagner  v.  Meccano,  C.  C.  A.,  239 
Fed.  901;  Meccano  v.  John  Waua- 
maker,  241  Fed.  133. 

33  Boise  County  v,  Gorman,  19 
Wall.  661,  22  L.  ed.  226.  Loy  v. 
Alston,  C.  C.  A.,  172  Fed.  90,  97, 
holding  that  an  order  setting  aside 
such  a  levy  was  erroneous.  Kansom 
V.  City  of  Pierre,  C.  C.  A.,  101  Fed. 
665. 

34  Green  v.  Van  Buskirk,  3  Wall. 
448,  18  L.  ed.  245;  Ex  parte  Mil- 
waukee E.  Co.,  5  Wall.  188,  18  L. 
ed.  676;   Slaughter  House  Cases,  10 
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punish  for  contempt  the  judge  who  thus  proceeds,  as  well  as 
the  attorney  and  pai-tj^  to  the  proceeding.'^ 

The  issue  of  an  execution  against  a  judgment  debtor  is  not 
a  prerequisite  to  a  proceeding  against  the  sureties  on  a  super- 
sedeas bond.'^     It   seems  that  the   Federal   courts   sitting   in 


Wall.  273,  19  L.  ed.  915;  Goddard  v. 
Ordway,  94  U.  S.  672,  24  L.  ed.  237; 
►Stockton  V.  Bishop,  2  How.  74,  11 
ed.  184.  But  see  Bronson  v.  La 
Crosse  &  M.  E.  Co.,  1  Wall.  405,  17 
L.  ed.  616. 

35  Be  Noyes,  C.  C.  A.,  121  Fed. 
209;  supra,  §428. 

36  Babbitt  v.  Finn,  101  U.  S.  7, 
25  L.  ed.  820.  The  liability  of  the 
sureties  upon  a  supersedeas  bond  to 
secure  loss  by  the  deterioration  of 
attached  property  is  not  affected  by 
the  omission  to  enter  a  personal 
judgment  against  the  defendant 
when  after  the  sale  there  is  a  de- 
ficiency in  the  amount  found  to  be 
due  the  plaintiff.  Dexter,  H.  &  Co. 
V.  Sayward,  84  Fed.  296.  Cf.  s.  c, 
79  Fed.  237.  Nor  are  they  relieved 
because  the  plaintiff  in  error  failed 
to  state  what  was  necessary  to  give 
jurisdiction  to  the  Circuit  Court  of 
Appeals.  Ibid.  Nor  can  they  raise 
any  other  objection  to  the  liability 
of  their  principal  to  pay  the  judg- 
ment. Simonitscli  v.  Bruce,  C.  C.  A., 
258  Fed.  331.  A  suit  may  be  brought 
against  the  sureties  upon  the  filing 
of  the  mandate  below  without  wait- 
ing for  the  entry  of  judgment  upon 
that  mandate.  Davis  v.  Patrick,  C. 
C.  A.,  57  Fed.  909.  It  has  been  said 
that  the  liability  to  pay  unliquidated 
damages  under  a  supersedeas  bond 
does  not  accrue  until  they  have  been 
assessed  in  a  proper  proceeding. 
Dashley  v.  Daniel,  C.  C.  A.,  202  Fed. 
426,   430.      An    allegation   of   a    de 


mand  and  refusal  to  pay  Is  not  re- 
quired, Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill  Co.,  19  Mont.  313, 
48  Pae.  305.  The  judgment  debtor 
is  not  a  necessary  jjarty  to  a  suit  by 
his  surety  to  enjoin  the  prosecution 
of  an  action  upon  the  supersedeas 
bond.  Maryland  Casualty  Co.  v.  Re- 
pass, C.  C.  A.,  253  Fed.  328.  An 
attachment  or  trustee  process  from  a 
State  court  against  the  sureties  to  a 
supersedeas  bond  in  a  suit  against 
the  obligee  is  no  defense  to  a  suit 
in  the  Federal  court  on  the  super- 
sedeas bond.  Rosenstein  v.  Tarr,  51 
Fed.  368,  s.  c.  as  Tarr  v.  Eosen- 
stein,  C.  C.  A.,  53  Fed.  112.  Where 
there  are  two  obligees,  both  must 
join  in  the  suit  for  the  enforcement 
of  the  bond,  unless  one  of  them  is 
dead;  but  if,  although  joint  in  form 
it  creates  separate  obligations  in 
favor  of  each,  one  may  sue  alone. 
Dashley  v.  Daniel,  C.  0.  A.,  202  Fed. 
426.  A  failure  to  demur  is  a  waiver 
of  the  objection  that  the  complaint 
fails  to  allege  that  the  damages  have 
not  been  paid.  Ihid.  It  has  been 
said  that  the  sureties  are  estopped 
from  collaterally  attacking  the  de- 
cree. Pacific  Coast  Casualty  Co.  v. 
Harvey,  C.  C.  A.,  250  Fed.  952;  Sim- 
onitsch  V.  Bruce,  C.  C.  A.,  258  Fed. 
331.  The  right  to  sue  to  enforce 
a  supersedeas  bond  does  not  exclude 
any  right  that  may  otherwise  exist 
to  sue  to  recover  the  damages  there- 
by secured.  Missouri  Pacific  Ey.  Co. 
v.  Larabee,  234  U.  S.  459. 
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equity  3'  and  in  admiralty  ^^  oan  give  summary  judgments 
against  sureties  upon  appeal  and  supersedeas  bonds,  upon  the 
entry  of  a  decree  of  affirmance.  In  the  Fifth  Circuit  it  is  the 
practice  for  the  trial  court,^^  but  not  the  Circuit  Court  of  Ap- 
peals, to  enter  such  a  summary  judgment."  In  the  Third  Cir- 
cuit, upon  compliance  with  the  conditions  of  the  bond,  the 
surety  is  entitled  to  a  writ  of  fieri  facias  against  his  principals.*! 


37  Pease  v.  Kathbun-Jones  Eng. 
Co.,  243  U.  S.  273,  37  Sup.  Ct.  283, 
61  L.  ed.  715;  Eichards  v.  Harrison, 
218  Fed.  134. 

38  This   is   the   practice   in   admi- 
ralty,   in    the    Second    Circuit,    The 
Sydney,  47  Fed.  260,  262 ;  The  Wa- 
nata,  95  TJ.  S.  600,  24  L.  ed.   461; 
The  Belgenland,  108  U.  S.   153,  27 
L.  ed.  685;  See  also  Hiriart  v.  Bal- 
lon, 9  Pet.  156,  9  L.  ed.  85;    Beall 
V.    New   Mexico,    16    Wall.    535,    21 
L.   ed.   292;    Marchand   v.    Frellsen, 
105  TJ.  S.  423,  26  L.  ed.   1057;   Ex 
'parte  Sawyer,   21  Wall.  235,  22  L. 
ed.  617;  Babbitt  v.  Shields,  101  U. 
S.  7,  25  L.  ed.  820;  and  in  all  cases 
in  Alabama  where   the   State   prac- 
tice permits  this;    Gordon  v.   Third 
Nat.  Bank,  C.  C.  A.,  56  Fed.  790; 
s.  c.  Third  Nat.  Bank  v.  Gordon, 
53  Fed.  471.     See  Humes  v.   Third 
Nat.  Bank,  54  Fed.  917;    s.  c,  Be 
Humes,  149  U.  S.  192,  37  L.  ed.  698. 
In   the   Fifth   Circuit,   and   it  seems 
in  the  Eighth  Circuit,  in  cases  from 
Nebraska,  where  the  State  practice 
also  permits  this;   Brown  v.  North- 
western  Mutual  L.   Ins.   Co.,   C.   C. 
A.,  119  Fed.  148;  and  in  the  Ninth 
Circuit,  in  cases  from  Washington; 
Perry  v.  Tacoma  Mill  Co.,  C.  C.  A., 
152  Fed.  115.     An  order  denying  a 
motion    for    a     summary     judgment 
against  the  sureties  was  held,  in  the 
district  of  Washington,  to  be  no  bar 
to  a  subsequent  suit  against  them. 
Dexter,    H.    &    Co.    v.    Sayward,    84 


Fed.  296.  For  questions  which  were 
certified  to  the  Supreme  Court,  see 
Woodworth  v.  Northwestern  Mut.  L. 
Ins.  Co..  185  U.  S.  354,  46  L.  ed. 
945.  But  see  Lamaster  v.  Keeler, 
123  U.  S.  376,  31  L.  ed.  238. 

39  Gordon  v.  Third  National  Bank, 
C.  C.  A.,  56  Fed.  790.  Contra,  Uni- 
versal Transportation  Co.  v.  Eed- 
eriaktiebolaget  Amie,  U.  S.  D.  C, 
S.  D.  N.  Y.  August,  1917.  It  has 
been  held  that  the  proceeding  may 
be  by  a  scire  facias.  Universal 
Transp.  Co.  v.  National  Surety  Co., 
252  Fed.  293,  aff'd  C.  C.  A.,  256 
Fed.  450. 

40  City  of  Clarksdale  v.  William- 
son, C.  C.  A.,  194  Fed.  412. 

41  Leary  v.  Murray,  C.  C.  A.,  178 
Fed.  209,  a  proceeding  in  rem  in 
admiralty,  ordinarily  upon  payment 
the  surety  is  entitled  to  an  assign- 
ment of  the  judgment.  But  see 
Maryland  Casualty  Co.  v.  Eepass, 
C.  C.  A.,  253  Fed.  328.  Where  the 
surety  company  paid,  after  affirm- 
ance and  notice  by  the  government 
of  the  Territory  that,  unless  pay- 
ment was  made  forthwith  or  a  suf- 
ficient excuse  shown,  the  company 
would  forfeit  its  right  to  transact 
business  in  the  Territory;  this  was 
held  not  to  be  a  voluntary  payment, 
even  if  the  government  had  no  power 
to  revoke  the  license,  and  that  a 
subsequent  appeal  to  the  Supreme 
Court  did  not  diminish  the  com- 
pany's right  to  reimbursement.     U. 
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Upon  the  discharge  of  the  liability  upon  a  supersedeas  bond,  the 
court  may  order  that  it  be  cancelled,***  or  that  the  sureties  be 
discharged.*' 

§  704.  Return  to  writ  of  error  or  appeal.  A  writ  of  error 
should  be  returned  to  the  appellate  court  on  or  before  the 
return-day  thereof,  together  with  an  authenticated  transcript  of 
the  record,  an  assignment  of  errors,  a  prayer  for  a  reversal,  and 
the  original  citation  to  the  adverse  part}",  all  of  which  should 
be  annexed  thereto.^    If,  however,  the  writ  is  served  before  the 


S.  Fidelity  «&  Guaranty  Co.  v.  San- 
doval, 223  U.  S.  227,  56  L.  ed.  — . 
Where  appellant  became  insolvent 
pending  the  appeal,  but  no  levy 
upon  its  property  had  been  made 
under  the  judgment  appealed  from, 
and  it  did  not  appear  that  it  could 
not  have  paid  the  judgment  out  of 
its  current  receipts,  the  claim  of 
the  surety  company  to  a  preference 
over  those  secured  by  a  mortgage 
was  denied.  Gay  v.  Hudson  Eiver 
El.  Power  Co.,  182  Fed.  904;  Love 
V.  North  American  Co.,  C.  C.  A., 
229  Fed.  103;  Towle  v.  Great  Sho- 
shone &  Twin  Falls  Water  Power 
Co.,  232  Fed.  733;  supra,  §305. 

42  Persons  v.  Wirgman,  140  Fed. 
207. 

43McEae  v.  David,  C.  C.  A.,  184 
Fed.  989. 

§704.  lU.  S.  E.  S.,  §997;  Wil- 
son V.  Daniel,  3  Dall.  401,  1  L.  ed. 
655;  S.  C.  Eule  35.  By  Bule  6  of 
the  Eules  of  the  Court  of  Customs 
Appeals,  upon  the  filing  oi  an  ap- 
plication for  review,  "a  mandate 
shall  issue  to  said  Board  of  Gen- 
eral Appraisers  directing  said  board 
to  transmit  to  said  court  the  rec- 
ords and  evidence  taken  by  them, 
together  with  a  certified  statement 
of  the  facts  involved  in  the  case 
and  the  decision  thereon,  together 
with  all  samples  and  exhibits  used 


before  them. ' '  The  transmission  of 
an  original  document,  instead  of  a 
copy  thereof,  does  not  affect  the 
validity  of  a  writ  of  error  or  ap- 
peal. Jewett  V.  U.  S.,  C.  C.  A., 
100  Fed.  832.  The  copy  of  the 
record  is  sufficiently  authenticated 
if  there  is  attached  thereto  signed  by 
the  clerk  or  his  deputy,  and  under  the 
seal  of  the  court  a  certificate  stating 
that  the  writing  attached  is  a  true 
transcript  of  the  record.  Garneau 
V.  Dozier,  100  U.  S.  7,  25  L.  ed. 
536;  Missouri,  K.  &  T.  Ey.  Co.  v. 
Dinsmore,  108  U.  S.  30,  27  L.  ed. 
640;  S.  C.  Eule  8;  C.  C.  A.  Eule 
14.  It  has  been  held  that  a  certifi- 
cate that  the  "foregoing  is  a  true, 
full  aud  complete  record  in  the 
above  entitled  cause"  is  sufficient, 
Pennsylvania  Co.  v.  Jacksonville,  T. 
&  K.  W.  Ey.  Co.,  C.  C.  A.,  55  Fed. 
131;  but  not  a  certificate  that  the 
papers  contained  in  the  transcript 
are  correct  copies  without  a  state- 
ment that  the  transcript  is  com- 
plete, Meyer  v.  Mansur  &  T.  I. 
Co.,  C.  C.  A.,  85  Fed.  874;  but 
see  Burnham  v.  No.  Chicago  St.  E. 
Co.,  C.  C.  A.,  87  Fed.  168.  Nor 
a  certificate  to  the  correctness  of 
the  copies  of  the  pleadings  which 
is  silent  as  to  the  copies  of  the 
orders  and  decrees.  Euby  v.  At- 
kinson, C.  C.  A.,  93  Fed.  577.    When 
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return-day,  tlie  appellate  court  may  allow  the  Avrit  or  the 
transcript  to  be  filed  at  any  time  during  the  term  in  which  the 
return-day  falls.**  The  destruction  of  the  writ  without  the  fault 
of  the  plaintiff  in  eiTor  will  excuse  a  return  of  the  original 
paper,  provided  a  copy  of  the  writ  and  the  transcript  and  other 
papers  are  duly  filed.^  The  return-day  of  an  appeal  is  the  day 
named  in  the  citation.*  The  record  must  be  complete,  and  con- 
tain in  itself  without  references  aliunde  all  the  papers,  exhibits, 
depositions,  and  other  proceedings  which  are  necessary  to  the 
hearing.^    The  transcript  should  state  the  date  when  each  paper. 


the  transcript  is  not  a  full  and 
complete  transcript  of  all  the  pro- 
ceedings, the  clerk  should  make 
some  appropriate  mention  of  the 
fact  in  his  certificate,  stating  the 
reasons  for  the  omissions  and  that 
the  transcript  as  prepared  is  a  full 
and  complete  transcript  of  such  pro- 
ceedings in  the  case  as  it  purports 
to  contain.  Farmers'  Loan  &  Trust 
Co.  V.  Eaton,  C.  C.  A.,  114  Fed. 
14,  18.  See  infra,  note  5.  Where  the 
transcript  stated:  that,  on  a  cer- 
tain date,  the  court  rendered  a 
judgment,  therein  copied;  the  writ 
of  error  and  the  petition  therefor 
referred  to  the  rendition  of  judg- 
ment; and  the  clerk  certified  that 
the  transcript  was  a  full,  true  and 
correct  copy  of  the  records  and 
proceedings,  as  the  same  remained 
of  record  on  file  in  his  office;  it 
was  held  that  the  transcript  showed 
that  the  judgment  was  entered  of 
record.  Mackey  v.  Fox,  C.  C.  A., 
121  Fed.  487.  When  the  transcript 
is  sent  to  the  Circuit  Court  of  Ap- 
peals, a  statement  in  the  certificate 
that  it  is  made  for  the  Supreme 
Court  is  immaterial.  MeClellan  v. 
Pyeatt,  C.  C.  A.,  49  Fed.   259. 

The  seal  and  signature  are  both 
requisite.  S.  C.  Rule  8;  C.  C.  A. 
Eulo  14.     Leave  has  been   given  to 


withdraw  the  record  and  file  the 
same  nunc  pro  tunc  with  the  clerk's 
signature  added  thereto,  when  the 
seal  was  affixed  to  the  record  and 
a  motion  to  dismiss  for  the  want 
of  the  clerk's  signature  was  made 
after  the  time  to  appeal  had  ex- 
pired. Idaho  &  Oregon  L.  Imp.  Co. 
V.  Bradbury,  132  U.  S.  509,  513, 
33  L.  ed.  433,  436.  Cf.  Burnham 
V.  No.  Chicago  St.  Ey.  Co.,  C.  C. 
A.,  87  Fed.  168.  Where  the  seal 
and  signature  were  both  wanting, 
the  court  dismissed  the  writ  of  er- 
ror, but  allowed  the  plaintiff  in  error 
to  withdraw  the  record  and  sue  out 
a  new  writ,  since  his  time  had  not 
expired.  Blitz  v.  Brown,  7  Wall. 
693. 

2  Mussina  v.  Cavazos,  6  Wall. 
3.55,  359,  18  L.  ed.  810;  Wood  v. 
Lide,  4  Cranch,  180,  2  L.  ed.  588; 
Pickett  V.  Legerwood,  7  Pet.  144, 
8  L.  ed.  638. 

3  Mussina  v.  Cavazos,  6  Wall. 
355,  18  L.  ed.  810. 

4  See  supra,  §  699. 

6S.  C.  Eule  8;  C.  C.  A.  Rule  14; 
Eedfield  v.  Parks,  130  U.  S.  623, 
32  L.  ed.  1053.  See  Hoe  v.  Kahler, 
27  Fed.  145.  In  a  criminal  case, 
the  transcript  should  contain  all 
recognizances,  processes  and  pro- 
ceedings in  the  ease.     TJ.   S.   R.  S., 
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Sec.  1037;  Jewett  v.  TJ.  S.,  C.  C. 
A.,  100  Ted.  832.  Any  oral  conces- 
sions made  in  the  court  below 
should  be  set  forth  in  the  certifi- 
cate of  the  trial  judge.  IRe  L.  W. 
Day  &  Co.,  C.  C.  A.,  175  Ted.  1022. 
But  it  has  been  held  that  this  is 
not  conclusive;  Guerini  Stone  Co.  v. 
Carlin  Constr.  Co.,  248  U.  S.  341; 
Ee  Veler,  C.  C.  A.,  249  Fed.  633. 
The  original  pleadings  which  have 
been  amended  need  not  be  included 
in  the  transcript  when  the  amend- 
ed pleadings  are  included.  Union 
Pacific  Ey.  Co.  v.  U.  S.,  116  U.  S. 
402,  29  L.  ed.  677.  On  a  second 
appeal  from  the  Court  of  Claims, 
findings  of  fact  on  the  first  hearing 
in  a  decision  reversed  upon  the 
former  appeal  need  not  be  included 
in  the  transcript.  Union  Pac.  Ey. 
Co.  V.  U.  S.,  116  U.  S.  402,  29  L. 
ed.  677.  See  supra,  §  686 ;  infra, 
§  706.  The  transcript  need  not  con- 
tain the  names  of  the  jurors. 
Owens  V.  Hanney,  9  Cranch,  180, 
3  L,  ed.  697.  It  should  not  con- 
tain affidavits  on  a  motion  for  a 
continuance.  Campbell  v.  Eankin, 
99  U.  S.  261,  25  L.  ed.  435.  Nor, 
it  has  been  said,  the  papers  upon 
a  motion  to  permit  a  party  to  in- 
troduce further  evidence  after  his 
time  had  expired,  which  was  denied, 
since  this  was  considered  to  be  dis- 
cretionary and  not  reviewable.  Bag- 
lin  V.  Cusenier  Co.,  156  Fed.  1019. 
Nor  affidavits  considered  upon  a 
motion  for  a  new  trial.  Evans  v. 
Stettnisch,  149  U.  S.  605,  37  L.  ed. 
866.  Nor  any  affidavits  not  admit- 
ted in  evidence  on  a  trial  or  hear- 
ing. Baltimore  &  P.  E.  Co.  v.  Sixth 
Presbyterian  Church,  91  U.  S.  127, 
23  L.  ed.  260;  England  v.  Gebhardt, 
112  U.  S.  502,  28  L.  ed.  811;  Craig 
v.  Smith,  100  U.  S.  226,  25  L.  ed. 


577;  Thomson  v.  Wooster,  114  U. 
S.  104,  29  L.  ed.  105;  Travelers' 
Protective  Ass'n  v.  Gilbert,  C.  C. 
A.,  101  Fed.  46.  Affidavits  can 
only  be  considered  upon  a  writ  of 
error  when  they  are  included  in  the 
bill  of  exceptions.  Evans  v.  Stett- 
nisch, 149  U.  S.  605,  37  L.  ed.  866; 
Stewart  v.  "Wyoming  C.  E.  Co.,  128 
U.  S.  383,  390,  32  L.  ed.  439,  442. 
Motions  based  upon  matters  beyond 
the  record  should  not  ordinarily  be 
included  unless  recited  with  the  evi- 
dence or  affidavits  pro  and  con  in 
the  bill  of  exceptions.  Eldorado 
Coal  &  Mining  Co.  v.  Mariotti,  C. 
G.  A.,  215  Fed.  51;  Griggs  v.  Na- 
deau,  C.  C.  A.,  250  Fed.  781 ;  Pana- 
ma R.  E.  Co.  V.  Curran,  C.  C.  A., 
256  Fed.  768 ;  supra,  §  479.  Nor 
any  letters  or  other  papers  not  con- 
tained or  referred  to  in  the  bill  of 
exceptions  or  incorporated  in  a 
pleading.  San  Pedro  &  Canon  A. 
A.  Co.  V.  U.  S.,  146  U.  S.  120,  36 
L.  ed.  912;  Whitten  v.  Tomlinson, 
160  U.  S.  231,  40  L.  ed.  406;  Trav- 
elers' Protective  Ass'n  v.  Gilbert, 
C.  C.  A.,  101  Fed.  46.  All  such 
papers  will  be  disregarded  by  the 
court  of  review.  Ihid. ;  Suydam  v. 
Williamson,  20  How.  427,  15  L.  ed. 
978;  Duncan  v.  Atchison,  T.  &  S. 
F.  E.  Co.,  C.  C.  A.,  72  Fed.  808. 
See  Dalton  v.  Hazelet,  C.  C.  A., 
182  Fed.  561.  Where  there  is  an 
assignment  of  error  that  the  court 
never  acquired  jurisdiction  over  the 
appellant's  person,  the  transcript 
must  show  either  that  the  objec- 
tion was  raised  below  and  overruled 
or  that  he  did  not  voluntarily  ap- 
pear. Taylor  v.  Easton,  C.  C.  A., 
180  Fed.  363.  It  has  been  held: 
that  where  leave  to  file  a  pleading 
has  been  refused  or  doeumeutarj- 
evidence      excluded,      such      papers 
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a  copy  of  wliieli  is  therein  included,  was  filed.^  A  copy  of  the 
opinion  or  opinions  filed  in  the  case  must  be  annexed  to  and 
transmitted  with  the  record.'    If  the  transcript  contains  matter 


should  not  be  included  in  the  trans- 
cript; but  that  the  court  below  may 
order  the  clerk  to  certify  these  with 
the  transcript.     Southern  B'g  &  L. 
Ass'n  V.  Carey,  117  Fed.  325,  326. 
Upon  an  appeal  from  an  order  re- 
fusing  leave   to   file   a    petition    or 
other  paper,  a  copy  of  the  rejected 
paper    should    be    included    in    the 
transcript,  although  not  filed.    South- 
em   B'g    &   Loan    Ass'n    v.    Carey, 
117    Fed.    325.      The    fact    that    a 
paper  is  on  the  files  of  the  clerk's 
office  with   other  papers  in  a   case 
does  not  make  it  part  of  the  rec- 
ord, if  it  is  neither  a  pleading  nor 
a  process,  nor  made  a  part  of  the 
record  by  the  action  of  the  court. 
England    v.    Gebhardt,    112    U.    S. 
502,  28  L.  ed.  811.     The  transcript 
filed   by   complainant   must   contain 
the    proceedings    upon    a    cross-bill 
which  has  been  dismissed  when  the 
complainant  to  the  cross-bill  has  ap- 
pealed, even  though  the  complainant 
has    not    named    him    as    appellee. 
Gregory     v.     Pike,     64     Fed.     415. 
Where   there   has    been   a    previous 
appeal,  matters  which  preceded  the 
mandate    thereupon    and    which    do 
not  tend  to  explain  it  should  ordi- 
narily   be    omitted.      Nashua    &   L. 
E.  Corp.  V.  Boston  &  L.  R.  Corp., 
C.    C.   A.,    61    Fed.    237.      Proceed- 
ings upon  an  application  for  a  re- 
hearing  which   tend   to   explain   the 
original    decree    may    be    included. 
Hoe  V.  Kahler,  27  Fed.  145.    Where 
several     distinct     proceedings     are 
pending  about  the  same  matter  be- 
low, nothing  should  be   included  in 
the  record  which  does  not  have  some 
relation   to   that   in   which   was   en- 


tered the  order  from  which  the  ap- 
peal is  taken.     Burnham  v.  North- 
Chicago  Ey.  Co.,  C.  C.  A.,  87  Fed. 
168.     But  see  Fitzgerald  v.  Evans, 
C.  C.  A.,  49  Fed.  426.     It  is  proper 
to  omit  parts   of  depositions   which 
neither   party    offered    in    evidence. 
Blanks  v.   Klein,  C.  C.   A.,  49  Fed. 
1.     Where  parts  of  the  record  are 
omitted  the  transcript  should  indi- 
cate the  fact  and  the  nature  of  the 
omission.      Nashua   &   L.    E.    Corp. 
v.  Boston  &  L.  E.  Corp.,  C.  C.  A., 
61    Fed.    237.      Where   part   of   the 
records  of  the  court  below  had  been  • 
destroyed  by  fire  without  the  fault 
of   either  party,  the  Circuit   Court 
of   Appeals   heard  an  appeal   on  a 
transcript  of  what  remained.     Cut- 
ting v.  Tavares,  O.  &  A.  E.  Co.,  61 
Fed.   150.     It  has  been   said:    that 
it   is   the   duty   of   the   plaintiff   to 
furnish   the   court   with   all   the   ex- 
hibits,  which   are   contained   in   the 
bUl    of    exceptions,    unless    his    op- 
ponent  stipulates   waiving   the   pro- 
duction of  the   same;   and  that  his 
failure  in  this  respect  is  a  sufficient 
cause  for  censure;  but,  unless  these 
are  necessary  for  the  decision  of  the 
questions  of  law  involved,  such  a  fail- 
ure is  not  a  ground  for  dismissing 
the  writ  of  error.    Dalton  v.  Moore, 
C.  C.  A.,  141  Fed.  311,  314.     In  two 
or  more  circuits  the  rules  regulate 
what    the    transcript    shall    contain, 
e.  g.,  Ft.  Worth,  Cf.  223  Fed.  XXIV. 
See  Appendix  V.,  infra. 

6  Williams  Bros.  v.  Savage,  C.  C. 
A.,  120  Fed.  497;  B.e  Friedman,  C. 
C.  A.,  161  Fed.  260. 

7S.  C.  Eule  8;  C.  C.  A.  Eule  14. 
The  statement  of  facts  in  the  ojiin- 
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improperly  there,  the  remedy  is  upon  the  adjustment  o£  costs 
by  the  appellate  court ;  ^  but  not  by  a  motion  to  dismiss  the  ap- 
peal or  writ  of  error,^  nor  is  it  ground  for  a  reversal.^® 

The  equity  rules  direct  in  case  of  appeal:  in  equity,  "(a) 
It  shall  be  the  duty  of  the  ai^pellant  or  his  solicitor  to  file  with 
the  clerk  of  the  court  from  which  the  appeal  is  prosecuted, 
together  with  proof  or  acknowledgment  of  service  of  a  copy  on 
the  appellee  or  his  solicitor,  a  prgecipe  which  shall  indicate  the 
portions  of  the  record  to  be  incorporated  into  the  transcript  on 
such  appeal.  Should  the  appellee  or  his  solicitor  desire  addi- 
tional portions  of  the  record  incorporated  into  the  transcript, 
he  shall  file  with  the  clerk  of  the  court  his  praecipe  also  within 
ten  days  thereafter,  unless  the  time  shall  be  enlarged  by  the 
court  or  a  judge  thereof,  indicating  such  additional  portions  of 
the  record  desired  by  him.^^  (b)  The  evidence  to  be  included 
in  the  record  shall  not  be  set  forth  in  full,  but  shall  be  stated 
in  simple  and  condensed  form,  all  parts  not  essential  to  the  de- 
cision of  the  questions  presented  by  the  appeal  being  omitted 
and  the  testimony  of  witnesses  being  stated  only  in  narrative 
form,  save  that  if  either  party  desires  it,  and  the  court  or  judge 
so  directs,  any  part  of  the  testimony  shall  be  reproduced  in 
the  exact  words  of  the  witness.^^    The  duty  of  so  condensing  and 


iou  cannot  supply  their  omission 
from  the  transcript,  Townsend  v. 
Beatrice  Cemetery  Ass'n,  C.  C.  A., 
138  Fed.  381 J  unless  the  opinion  has 
been  made,  by  the  court  below,  a 
part  of  the  record ;  supra,  §  667,  but 
it  may  be  examined  to  ascertain 
whether  a  right  under  the  Constitu- 
tion or  laws  of  the  Uliited  States 
was  claimed  and  denied  below. 
Memphis  v.  Cumberland  Tel.  &  T. 
Co.,  218  U.  S.  624,  54  L.  ed.  1185. 
8Eq.  Eule  75;  Ball  &  S.  F.  Co.  v. 
Kratzer,  150  U.  S.  Ill,  37  L.  ed. 
1019;  Coxe  v.  Peck-Williamson  Heat- 
ing &  Ventilating  Co.,  C.  C.  A.,  208 
Fed.  409;  Garland  v.  Quinn,  C.  C. 
A.,  242  Fed.  267;  Buckeye  Cotton 
Oil  Co.  V.  Sloan,  C.  C.  A.,  250  Fed. 


712;  supra,  §§409,  412,  419b,  But 
see  Edenborn  v.  Sim,  C.  C.  A.,  204 
Fed.  781. 

9  Ee  General  Eq.  Eule  75,  C.  C.  A., 
222  Fed.  894. 

lowest  y.  East  Coast  Cedar  Co., 
C.  C.  A.,  113  Fed.  737,  741. 

11  The  time  can  be  enlarged  at  a 
subsequent  term  provided  that  the 
time  for  the  return  has  not  expired, 
lie  General  Equity  Eule  75,  C.  C.  A., 
222  Fed.  884. 

12  Upon  an  appeal  the  transcript 
should  contain  an  abstract  of  the  evi- 
dence affecting  questions,  which 
were  not  considered  by  the  court  be- 
low but  which  wUl  be  material  in 
case  the  appellate  court  disapproves 
the   rulinjjs   of   the    former.      Linde 
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stating  the  evidence  shall  rest  primarily  on  the  appellant,  who 
shall  prepare  his  statement  thereof  and  lodge  the  same  in  the 
clerk's  office  for  the  examination  of  the  other  parties  at  or  be- 
fore the  time  of  filing  his  prsecipe  under  paragraph  (a)  of  tliis 
rule.^^  He  shall  also  notify  the  other  parties  or  their  solicitors 
of  such  lodgment  and  shall  name  a  time  and  place  when  he  Avil] 
ask  the  court  or  judge  to  approve  the  statement,  the  time  so 
named  to  be  at  least  ten  days  after  such  notice.  At  the  expira- 
tion of  the  time  named  or  such  further  time  as  the  court  or  judge 
may  allow,  the  statement,  together  with  any  objections  made  or 
amendments  proposed  by  any  party,  shall  be  presented  to  the 
court  or  the  judge,  and  if  the  statement  be  true,  complete  and 
properly  prepared,  it  shall  be  approved  by  the  court  or  judge, 
and  if  it  be  not  true,  complete  or  properly  prepared,  it  shall 
be  made  so  under  the  direction  of  the  court  or  judge  and  shall 
then  be  approved.  When  approved,  it  shall  be  filed  in  the 
clerk's  office  and  become  a  part  of  the  record  for  the  purposes 
of  the  appeal,  (c)  If  any  difference  arise  between  the  parties 
concerning  directions  as  to  the  general  contents  of  the  record 
to  be  prepared  on  the  appeal,  such  difference  shall  be  submitted 
to  the  court  or  judge  in  conformity  with  the  provisions  of 
paragraph  (b)  of  this  rule  and  shall  be  covered  by  the  direc- 
tions wliich  the  court  or  judge  may  give  on  the  subject."^* 

Air  Products  Co.  v.  Morse  Dry  imposing"  costs  upon  him.  Me  Geu- 
Doek  &  Eepair  Co.,  C.  C.  A.,  24fi  eral  Equity  Eule  7.x  C.  C.  A.,  222 
Fed.  834.  Fed.  884;  Garland  v.  Quinn,  C.  C. 
13  Eq.  Rule  75.  Eodgers  v.  U.  S.  A.,  242  Fed.  267.  Where  the  parties 
ex  rel.  Elsberg,  C.  C.  A.,  152  Fed.  failed  to  comply  with  this  rule,  it  is 
426.  It  has  been  held  that,  in  such  the  duty  of  the  clerk  and  of  the 
a  case,  where  the  record  is  volumi-  trial  court.  Bond  v.  U.  S.,  C.  C.  A., 
nous,  a  certificate  will  be  sufficient  212  Fed.  804;  to  see  that  the  tran- 
whieh  states  that  the  transcript  is  script  is  not  redundant,  Be  General 
a  full  and  correct  copy  of  every-  Equity  Eule  75,  C.  C.  A.,  222  Fed. 
tiling  specified  in  the  praecipe,  Burn-  884.  Tlie  Supreme  Court  upon  the 
liam  V.  North  Chicago  Ey.  Co.,  C.  C.  re\iew  of  an  order  of  the  Interstate 
A.,  87  Fed.  168.  The  failure  of  the  Commerce  Commission  approved  the 
appellant  to  comply  with  this  rule  practice  of  omitting  the  testimony 
does  not  affect  his  appeal  where  it  and  relying  upon  the  objection  that 
otherwise  appears  that  the  transcript  the  findings  were  insufficient;  Louis- 
is  complete  and  accurate;  even  if  the  \\\]o  &  N.  E.  R.  Co.  v.  U.  S.,  238 
testimony  is  rot  reduced  to  narrative  U.  S.  1. 
form;    although   it   is   a    reason    for  14Eq.  Rule75.    Cf.   Hoe  v.  Kohler, 
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"In  preparing  the  transcript  on  an  appeal,  especial  care  shall 
be  taken  to  avoid  the  inclusion  of  more  than  one  copy  of  the 
same  paper  and  to  exclude  the  formal  and  immaterial  parts  of 
all  exhibits,  documents  and  other  papers  included  therein;  and 
for  any  infraction  of  this  or  any  kindred  rule  the  appellate 
court  may  withhold  or  impose  costs  as  the  circumstances  of  the 
case  and  the  discouragement  of  like  infractions  in  the  future 
may  require.  Costs  for  such  an  infraction  may  be  imposed 
upon  offending  solicitors  as  well  as  parties.^^  If,  in  the  trans- 
cript, anything  material  to  either  party  be  omitted  by  acci- 
dent or  error,  the  appellate  court,  on  a  proper  suggestion  or  its 
own  motion,  may  direct  that  the  omission  be  corrected  by  a 
supplemental  transcript."  ^^    "When  the  questions  presented  by 


27  Fed.  145;  Smith  v.  Mclntyre,  84 
Fed.  721.  It  was  previously  held 
that  the  trial  court  had  no  power  to 
determine  what  shall  be  included. 
Eq.  Eule  77;  U.  S.  D.  C.  S.  D.  N.  Y., 
Eule  26.  It  has  been  held:  That 
the  appellate  court  cannot  amend  the 
transcript  by  directing  to  be  filed 
therewith  a  transcript  on  its  own 
files  in  a  former  appeal  in  the  same 
case,  that  has  been  dismissed,  with- 
out any  certificate  by  the  court  below 
that  same  was  a  part  of  the  proceed- 
ings brought  up  for  review;  Merri- 
man  v.  Chicago,  D.  &  V.  E.  Co.,  C. 
C.  A.,  120  Fed.  240.  But  a  certified 
copy  of  the  record,  used  upon  a  pre- 
vious application  to  the  court  of  re- 
view may  be  allowed  to  stand  as  the 
return  and  new  matter  may  be  in- 
cluded by  a  supplemental  transcript. 
Guardian  Assurance  v.  Quintana,  227 
U.  S.  100.  See  Am.  Sugar  Eef.  Co.  v. 
New  Orleans,  181  U.  S.  277,  283,  45 
L.  ed.  859,  862;  Farrell  v.  O'Brien, 
199  U.  S.  89,  101,  50  L.  ed.  101, 
1071,  supra,  §  689d.  Upon  a  motion 
to  dismiss  an  appeal  from  the  Dis- 
trict Court,  the  Supreme  Court  may 
take  judicial  notice  of  an  applica- 
tion for  a  certiorari  previously  filed 


there  which  shows  that  the  case  had 
been  taken  to  the  Circuit  Court  of 
Appeals  by  a  prior  appeal.  Aspen 
Min.  &  Smelting  Co.  v.  Billings,  150 
IT.  S.  31,  38,  37  L.  ed.  986,  989. 

18  See  cases  in  Note  8. 

16  Eq.  Eule  76  Guardian  As- 
surance Co.  V.  Quintana,  227  IT. 
S.  101.  When  there  was  no  ap- 
proval by  the  court  of  the  state- 
ment of  the  evidence  and  no  state- 
ment therein  that  it  contained  all 
the  evidence  or  the  substance  there- 
of; it  was  presumed  that  the 
finding  was  supported  by  other  evi- 
dence not  therein  contained,  although 
counsel  had  certified  that  the  state- 
ment was  correct.  Carson  v.  Hurt, 
C.  C.  A.,  250  Fed.  30.  The  appel- 
late court  may  grant  the  writ  of  its 
own  motion  at  any  time.  Morgan  v. 
Curtenius,  19  How.  8,  15  L.  ed.  576; 
Sweeney  v.  Lomme,  22  Wall.  208,  22 
L.  ed.  727.  Pending  such  a  writ,  the 
hearing  of  the  cause  is  usually  ad- 
journed, Morgan  v.  Curtenius,  19 
How.  8,  15  L.  ed.  576;  but  see  Bein 
V.  Heath,  142  U.  S.  704,  35  L.  ed. 
1174.  But  not  if  the  application 
has  been  unreasonably  delayed,"  Bein 
V.  Heath,  142  TJ.  S.  704,  35  L.  ed. 
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au  appeal  can  be  determined  by  the  appellate  court  without  an 
examination  of  all  the  pleadings  and-  evidence,  the  parties,  with 
the  approval  of  the  district  court  or  the  judge  thereof,  may 
prepare  and  sign  a  statement  of  the  case  showing  how  the  ques- 
tions arose  and  were  decided  in  the  district  court  and  setting 
forth  so  much  only  of  the  facts  alleged  and  proved,  or  sought 
to  be  proved,  as  is  essential  to  a  decision  of  such  questions  by 
the  appellate  court.  Such  statement,  when  filed  in  the  office  of 
the  clerk  of  the  district  court,  shall  be  treated  as  superseding, 
for  the  purposes  of  the  appeal,  all  parts  of  the  record  other  than 
the  decree  from  which  the  appeal  is  taken,  and,  together  with 
such  decree,  shall  be  copied  and  certified  to  the  appellate  court 
as  the  record  on  appeal. "  ^^  A  bill  of  exceptions  may  be  treated 
as  a  statement  of  the  evidence  under  the  Equity  Rules ;  ^^  but 
it  has  been  held  that,  even  by  the  consent  of  the  parties  ^^  a 
transcript  of  the  stenographer's  minutes  cannot  be  treated  as 
a  bill  of  exceptions,^*'  and  where  there  is  no  bill  of  exceptions, 
a  writ  of  error  cannot  be  remanded  with  a  direction  that  the 
trial  court  include  in  the  transcript  a  condensed  statement  of  the 
evidence  upon  the  trial.^^  The  practice  as  to  transcripts  of  the 
record  in  admiralty  ^^  and  upon  appeals  from  the  Court  of 
Claims  ^^  has  been  previously  described.     When  in  the  opinion 

1174.     This  was  done  when  the  pro-  18  L.   A.   Westermann   Co.   v.   Dis- 

ceedings  upon  a  previous  writ  of  er-  patch   Printing    Co.,    C.    C.    A.,    233 

ror   from   the   Circuit  Court   of   Ap-  Fed.  E.  609. 

peals  were   omitted.     Union  Tr.   Co.  19  Fraina  v.  U.   S.,  C.  C.  A.,  255 

V.  Westhus,  228   U.   S.  519,  521,  57  Fed.  28. 

L.  ed.  — .  20  Buessel  v.  U.  S.,  C.  C.  A.,  258 

17  Eq.  Rule  77.     It  has  l)een  held  Fed.  811;  supra,  §479. 
that  this  does  not  autliorize  a  stipu-  21  Mound  Coal  Co.  v.  Jeffrey  Mfg. 

lation  that  the  case   be  heard  upon  Co.,   C.    C.    A.,   233    Fed.    913.      See 

a    transcript    of    all    the    evidence  supra,  §  479. 

printed  for  the  use  of  the  trial  court.  22  Supra,  §  592.     See  C.  C.  A.  Rule 

U.  S.  V.  Motion  Picture  Patents  Co.,  14;    Adm.   Rule   52;    S.    C.   Rule   cS; 

C.  C.  A.,  230  Fed.  541.     A  consent  Adm.  Rules,  2d  Ct.,  4,  5. 
that  a  bill  of  exceptions  be  settled  23  Supra,  §  686.     See  Old  Settlers 

may  be  construed  as  a  written  stipu-  v.  U.  S.,  148  U.  S.  427,  463,  464,  37 

lation  that  the  document  contains  a  L.  ed.  509,  522,  523. 
sufficient  transcript  of  the  evidence 
and    proceedings    below.     Dodge    v. 
Norlin,  C.  C.  A.,  133  Fed.  363. 
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of  the  presiding  judge  in  any  District  Court  it  is  necessary  or 
proper  that  original  papers  of  any  kind  be  inspected  in  the 
appellate  court  on  appeal  or  writ  of  error,  such  presiding  judge 
may  make  such  rule  or  order  for  the  safe-keeping,  transport, 
and  return  of  such  papers  as  he  deems  proper,  and  the  Supreme 
Court  will  receive  and  consider  such  original  papers  in  con- 
nection with  the  transcript  and  proceedings.^*  Whenever  any 
record  contains  any  document,  paper,  testimony,  or  other  pro- 
ceeding in  a  foreign  language,  the  record  must  also  contain  a 
translation  thereof  made  under  the  authority  of  the  inferior 
court  or  admitted  to  be  coiTect.^^  Otherwise,  on  the  report  of 
the  clerk,  the  court  of  review  will  remand  the  case  to  the  inferior 
court  in  order  that  such  a  translation  may  be  there  supplied 
and  inserted  in  the  record.^^ 

"1.  Models,  diagrams,  and  exhibits  of  material  forming  part 
of  the  evidence  taken  in  the  court  below,  in  any  case  pending 
in  this  court,  on  writ  of  error  or  appeal,  shall  be  placed  in  the 
custody  of  the  marshal  of  this  court  at  least  one  month  before 
the  case  is  heard  or  submitted.  2.  All  models,  diagrams,  and 
exhibits  of  material,  placed  in  the  custody  of  the  marshal  for 
the  inspection  of  the  court  on  the  hearing  of  a  case,  must  be 
taken  away  by  the  parlies  within  one  month  after  the  case  is 
decided.  When  this  is  not  done,  it  shall  be  the  duty  of  the  mar- 
shal to  notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of 
the  requirements  of  this  rule;  and  if  the  articles  are  not  re- 

24  S.  C.  Eule  8 ;  C.  C  A.  Kule  14.  or  some  other  proper  manner,  they 
Cf.  §  667,  supra.  The  judge  is  not  are  made  a  part  of  the  record.  Bass- 
justified  in  authorizing  the  ineorpor-  ing  v.  Cady,  208  U.  S.  386.  Where, 
ation  of  the  original  papers,  instead  upon  the  argument  and  submission 
of  copies,  in  the  transcript  merely  of  a  case  in  a  court  of  review,  ref- 
f or  the  purpose  of  saving  expense ;  erences  were  made  to  the  exhibits 
nor  to  order  that  tliey  be  sent  to  the  used  in  the  trial  court,  and  they  were 
court  of  review;  unless  an  inspection  treated  by  both  parties  as  properly 
of  the  originals,  instead  of  authenti-  before  the  appellate  court;  any  in- 
cated  copies  of  the  same,  would  as-  formality  in  the  manner  in  which 
sist  in  the  determination  of  the  ap-  they  were  brought  there  was  waived, 
peal.  Dowagiac  Mfg.  Co.  v.  Bren-  Wilson  v.  Chicago  Lumber  &  Timber 
nan,  156  Fed.  213.  Documents  Co.,  C.  C.  A.,  143  Fed.  705. 
used  in  the  court  of  first  instance  25  S.  C.  Rule  11;  C.  C.  A.  Rule  15. 
cannot  be  examined  in  the  court  of  26  S.  C.  Rule  11;  C.  C.  A.  Rule  15. 
review;  unless  by  bill  of  exceptions, 
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moved  within  a  reasonable  time  after  the  notice  is  given,  he 
shall  destroy  them,  or  make  such  other  disposition  of  them  as  to 
him  may  seem  best."^' 

A  writ  of  error  or  appeal  will  not  be  dismissed  because  the 
transcript  is  defective,  if  properly  authenticated.^^  The  proper 
remedy  is  a  certiorari  for  a  diminution  of  the  record.^^ 


27  S.  C.  Eule  3:5 ;  0.  C.  A.  Eule  34. 

28  S.  C.  Rule  14;  C.  C.  A.  Eule  18; 
Nashua  &  L.  E.  Corp.  v.  Boston  & 
L.  E.  Corp.,  C.  C.  A.,  61  Fed.  737; 
Merriman  v.  Chicago,  D.  &  V.  E.  Co., 
C.  C.  A.,  120  Fed.  240.  But  a  di- 
rection was  made  that  unless  the  ap- 
pellant filed  a  supplementary  tran- 
script supplying  the  omitted  evidence 
within  thirty  days^  his  appeal  should 
be  dismissed.  Eodgers  v.  U.  S.  ex 
rel.  Elsberg,  C.  C.  A.,  152  Fed.  426. 
And  in  other  cases,  the  appellee  was 
directed  to  designate  the  additional 
matter  which  he  considered  necessary 
for  a  projjer  presentation  of  the  case 
and  the  appellant  ordered  to  file  a 
transcript  thereof  under  penalty  of 
a  dismissal  of  the  appeal.  See  Greg- 
ory V,  Pike,  C.  C.  A.,  64  Fed.  415; 
State  of  Kansas  v.  Meriwether,  C. 
C.  A.,  171  Fed.  39. 

29  S.  C.  Eule  14;  C.  C.  A.  Eule  18. 
Morgan  v.  Curtenius,  19  How.  8,  15 
L.  ed.  576;  U.  S.  v.  Gomez,  1  Wall. 
690,  17  L.  ed.  677;  Baring  v.  Dab- 
ney,  19  Wall.  1,  22  L.  ed.  90 ;  Swee- 
ney V.  Lomme,  22  Wall.  208,  22  L. 
ed.  727;  Missouri,  K.  &  T.  Ey.  Co. 
V.  Dinsmore,  108  U.  S.  30,  27  L.  ed. 
640;  U.  S.  V.  Davenport's  Heirs, 
142  U.  S.  704,  35  L.  ed.  1174;  City 
of  Grafton  v.  Gentry  Bros.'  Shows, 
C.  C.  A.,  240  Fed.  646;  Presidio 
Mining  Co.  v.  Overton,  C.  C.  A.,  261 
Fed.  1023.  An  application  made 
within  a  reasonable  time  after  the 
record  is  printed  will  usually  be 
granted,   Bein   v.    Heath,   142   U.   S. 


704,  35  L.  ed.  1174;  provided,  at 
least,  that  the  transcript  is  sufficient 
to  show  tiic  jurisdiction  of  the  court 
of  review.  Kaw  Valley  Drainage 
Dist.  V.  Union  Pac.  E.  Co.,  C.  C.  A., 
163  Fed.  836.  A  certiorari  for  di- 
minution of  the  record  is  not  the 
proper  remedy  when  the  clerk  has 
failed  properly  to  authenticate  the 
record.  Gregory  v.  Pike,  C.  C.  A.,  64 
Fed.  415. 

According  to  earlier  rulings  it  was 
lield:  that  the  clerk  may  supply  a  de- 
ficiency in  the  record  by  subse- 
quently sending  up  the  omitted  mat- 
ter properly  authenticated  without 
any  further  order  of  the  court; 
Crandall  v.  Nevada,  6  Wall.  35,  18 
L.  ed.  745;  and  that  the  court  of 
first  instance  may  direct  omitted 
matter  to  be  supplied,  Hobbs  v.  Nat. 
Bank  of  Commerce,  C.  C.  A.,  93  Fed. 
615;  Lincoln  Nat.  Bank  v.  Perry, 
C.  C.  A.,  66  Fed.  887;  Whiting  v. 
Equitable  L.  A.  Soc,  C.  C.  A.,  60 
Fed.  197;  but  see  Smith  v.  Mcln- 
tyre,  84  Fed.  721;  or  amend  the  re- 
turn, Lincoln  Nat.  Bank  v.  Perry, 
C.  C.  A.,  66  Fed.  887;  Eollius  v. 
Board  of  Com'rs  of  Gunnison 
County,  C.  C.  A.,  78  Fed.  741;  at 
least  at  the  same  term.  Whiting  v. 
Eq.  L.  A.  Soc,  C.  C.  A.,  60  Fed.  197; 
EoUins  v.  Board  of  Com'rs  of  (lUuni- 
son  County,  C.  C.  A.,  78  Fed.  741.  But 
it  seems  that  leave  to  file  new  mat- 
ter must  be  obtained  from  the  court 
of  review,  Telluride  Power  Transm. 
Co.  V.  Eio  Grande  W.  Ey.  Co.,  175 
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It  is  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the  cause  and  file  the  record  thereof  with  the  clerk  of  the  appel- 
late court  before  the  return-day,  which  is  usually  within  thirty 
days  after  the  signature  of  the  citation,^®  except  in  the  Supreme 
Court,  on  appeals  or  writs  of  error  from  California,  Oregon, 
Washington,  New  Mexico,  Utah,  Nevada,  Arizona,  Montana, 
Idaho,  Wyoming,  North  Dakota,  South  Dakota,  Alaska,  Hawaii 
and  Porto  Rico  when  the  period  of  thirty  days  is  extended  to 
sixty  days,  and  from  the  Philippine  Islands  when  the  period 
is  one  hundred  and  twenty  days.^^  Upon  the  due  filing  of  the 
transcript  and  assignment  of  errors,  together  with  the  writ  of 
error,  if  one  has  been  duly  issued,  the  court  of  review  acquires 
jurisdiction  of  the  case.^^  If  the  plaintiff  in  error  or  appellant 
fails  to  docket  the  case  and  file  the  record  in  time,  he  may  for 
good  cause  shown  obtain  from  the  judge  who  signed  the  cita- 
tion or  a  judge  of  the  appellate  court  an  order  enlarging  his 
time  either  before  or  after  its  expiration,  at  least  before  the 
term  succeeding  the  return-day  has  expired. ^^    This  order  must 


U.  S.  639,  M  L.  ed.  305;  Burnham 
V.  N.  Chicago  St.  Ey.  Co.,  C.  C.  A., 
87  Fed.  168.  The  clerk  cannot  in 
this  manner  correct  an  erroneous 
statement  in  the  transcript,  Hudgins 
V.  Kemp,  18  How.  530,  15  L.  ed.  511. 
The  record  may  be  amended  in  the 
appellate  court  by  consent.  Fletcher 
V.  Peek,  6  Cranch,  87,  3  L.  ed.  162; 
and  in  a  case  where  it  was  evident 
from  an  inspection  of  the  transcript 
that  it  contained  a  clerical  error,  the 
Supreme  Court  permitted  it  to  be 
corrected  by  amendment,  on  the  pro- 
duction of  the  certificate  of  the  clerk 
below  as  to  the  error,  without  a  cer- 
tiorari. Woodward  v.  Brown,  13 
Pet.  1,  10  L.  ed.  31;  Stitt  v.  Huide- 
kopers,  17  Wall.  384,  21  L.  ed.  644. 
See  Kennedy  v.  Bank  of  Georgia,  8 
How.  586,  12  L.  ed.  1209;  Shaw  v. 
Railroad  Co.,  101  U.  S.  557,  25  L.  ed. 
892.  See  Dist.  of  Columbia  v. 
Brooke,  214  U.  S.  188,  53  L.  ed.  941. 


Defects  in  a  transcript  cannot  be 
supplied  by  reference  to  the  record 
in  another  appeal.  South  Carolina 
V.  Wesley,  155  U.  S.  542,  39  L.  ed. 
254. 

30  S.  C.  Rules  8  and  9;  C.  C.  A. 
Rule  14,  supra,  §§  699,  700a. 

31 S.  C.  Rule  9,  as  amended,  200 
U.  S.  626. 

32  Martin  v.  Burf  ord,  C.  C  A.,  176 
Fed.  554. 

33  S.  C.  Rule  9;  C.  C.  A.  Rule  16, 
infra,  §  705. 

A  mandamus  or  other  appropriate 
order  may  issue  to  compel  the  clerk 
to  certify  to  a  transcript  of  the  rec- 
ord; U.  S.  V.  Booth,  18  How.  476, 
15  L.  ed.  464;  U.  S.  v.  Gomez,  3 
Wall.  752,  18  L.  ed.  212.  But  not, 
it  has  been  held,  to  compel  him  to 
transmit  a  particular  paper.  Starcke 
V.  Klein,  C.  C.  A.,  62  Fed.  502;  but 
a  failure  to  move  for  a  mandamus 
will    not    necessarily    be    considered 
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be  filed  with  the  clerk  of  the  appellate  court.^*  If  the  plaintijff 
in  error  or  appellant  fails  to  comply  with  this  rule,  the  defend- 
ant in  error  or  appellee  may  have  the  case  docketed  and  dis- 
missed upon  producing  a  certificate  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  case, 
and  certifying  that  such  writ  of  error  or  appeal  was  duly  sued 
out  and  allowed.^^  After  such  dismissal,  the  plaintiff  in  error 
or  appellant  can  only  by  special  leave  of  the  court  docket  the 
case  and  file  the  record.^® 

"No  certiorari  for  diminution  of  the  record  will  be  hereafter 
aAvarded  in  any  case,  unless  a  motion  therefor  shall  be  made 
in  writing,  and  the  facts  on  which  the  same  is  founded  shall, 
if  not  admitted  by  the  other  party,  be  verified  by  affidavit.  And 
all  motions  for  certiorari  must  be  made  at  the  first  term  of  the 
entry  of  the  case ;  otherwise,  the  same  will  not  be  granted,  unless 
upon  special  cause  shown  to  the  court,  accounting  satisfactorily 
for  the  delay.  "3''  A  case  which  is  sought  to  be  reviewed  both 
by  appeal  and  by  writ  of  error  need  not  be  docketed.^^  The 
defendant  in  error  or  appelke  may,  if  he  chooses,  docket  the 
cause  and  file  the  record.  If  the  defendant  in  error  files  the 
transcript  or  dockets  the  cause  before  the  time  has  expired,  and 
subsequently  the  plaintiff  in  error  files  the  transcript  and  dockets 
the  cause  in  due  time,  the  case  on  the  plaintiff's  docketing  will 
stand  and  on  the  defendant's  docketing  be  dismissed.^®  The 
plaintiff  in  error  or  appellant  must  on  docketing  a  cause  and 
filing  the  record  enter  into  an  undertaking  to  the  clerk,  with 
surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or  other- 
wise satisfy  him  in  that  behalf.***    Upon  the  filing  of  a  transcript 

laches  by  the  plaintiff  in  error ;   U.  38  Hurst   v.   Hollingsworth,   94   U. 

S.  V.  Gomez,  3  Wall.  752,  18  L.  ed.  S.  Ill,  24  L.  ed.  31;   Plymouth  G. 

212.  M.  Co.  V.  Amador  &  S.  C.  Co.,  118 

34  S.  C.  Rule  9;  C.  C.  A.  Rule  16.  U.  S.  264,  30  L.  ed.  232. 

In  the  Second  Circuit  "The  order  of  39  Hartshorn  v.  D'ay,  18  How.  28, 

enlargement  to  be  filed  with  the  clerk  1.5  L.  ed.  272;  Davis  v.  Corbin,  113 

of    the    District    Court    and    to    be  U.  S.  687,  28  L.  ed.  1149. 

transmitted  by  him  to  this  court  with  40  S.  C.  Rule  10.     Where  the  tran- 

the    transcript."      (Amendment    of  script  had   been  filed   in  time,   but 

March  13,  1916).  through  inadvertence  a  fee  bond  had 

SSIlid.  not  been  given  to  the  clerk,  the  ap- 

seibid.  pellant  was  permitted  to  docket  the 

37  S.  C.  Rule  14;  C.  C.  A.  Rule  18.  cause  after  the  term,  in  a  case  where 
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of  the  record,  the  appearance  of  the  counsel  for  the  party  docket- 
ing the  cause  should  be  entered.*^  It  has  been  held  that  a  writ 
of  error  or  appeal  may  be  dismissed  because  no  assignment  of 
error  is  sent  up  with  the  return .*2  It  seems  that  in  a  proper 
ease  and  under  proper  i-estrictions,  pending  an  application  for 
a  rehearing  below,  the  appellate  court  may  remit  the  record  at 
the  request  of  the  court  below,*^  but  not,  it  seems,  at  the  re- 
quest of  the  parties.**  The  Supreme  Court  allowed  a  tran- 
script to  be  returned  to  the  court  below  for  correction,  by  the 
addition  of  the  clerk's  signature,  after  the  time  to  take  a  new 
appeal  had  expired.*^  After  the  dismissal  of  a  writ  of  error  on 
the  motion  of  the  plaintiff  in  error,  the  court  refused  to  allow 
the  transcript  to  be  withdrawn.*^  After  the  transcript  has 
been  filed,  the  case  is  transferred  to  the  court  of  review,  and 
thenceforth  the  case  should  be  entitled  at  common  law  by  the 
names  of  the  plaintiffs  in  error  against  the  defendants  in  error, 
and  in  equity  b}'  the  names  of  the  appellants  against  the  re- 
spondents, without  regard  to  the  respective  positions  of  the 
parties  below. 

§  705.  Motions  to  dismiss  appeals  and  writs  of  error.  In 
general.  Motions  to  dismiss  writs  of  error  and  appeals  may 
be  made  upon  the  following  grounds:  For  want  of  jurisdiction; 
for  abatement ;  ^  for  irregularities  or  informalities  in  the  papers ; 


no  motiou  to  dismiss  had  been  made. 
Edwards  v.  U.  S.,  102  U.  S.  575,  26 
L.  ed.  293;  contra,  Green  v.  Elbert, 
137  U.  S.  615,  34  L.  ed.  792. 

41  S.  C.  Rule  9. 

42  S.  C.  Rule  35;  C.  C.  A.  Rule  11; 
Dufour  V.  Lang,  C.  C.  A,,  54  Fed. 
913.  But  see  School  Dist.  of  Ackley 
V.  Hall,  106  U.  S.  428,  27  L.  ed.  237; 
Gumbel  v.  Pitkin,  113  U.  S.  545,  28 
L,  ed.  1128;  S.  C.  Rule  35,  as  first 
adopted,  137  U.  S.  709. 

43  Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  ed.  267;  Nutter  v.  Mossberg, 
118  Fed.  168;  Mossberg  v.  Nutter, 
C.  C.  A.,  124  Fed.  966,  pending  an 
application  for  leave  to  file  a  bill 
in  the  nature  of  a  bill  of  review. 


44  Roemer  v.  Simon,  91  U.  S.  149, 
23  L.  ed.  267, 

45  Idaho  &  Oregon,  L.  Imp.  Co.  v. 
Brandbury,  132  U.  S.  509,  33  L.  ed. 
433. 

46  Cheney  v.  Hughes,  138  U,  S. 
403,  34  L.  ed.  993.  But  see  Porter 
V.  Foley,  21  How.  393,  16  L.  ed.  154. 

§  705.  1  An  abatement  may  occur 
by  the  death  of  a  sole  party  on  either 
side  where  the  plaintiff  has  failed 
below  and  the  cause  of  action  does 
not  survive.  Martin 's  Adm  'r  v.  Bait 
&  O.  R.  Co.,  151  U.  S.  673,  703,  38 
L.  ed.  311,  322.  But  see  Roberts  v. 
Criss,  C.  C.  A.,  266  Fed.  296.  By 
the  failure  of  the  plaintiff  in  error 
or  appellant  to  revive  the  suit  after 
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for  the  failure  of  the  plaintiff  in  error  or  appellant  to  perfect 
the  appeal  or  proceedings  in  error ;  for  the  abandonment  of  the 
appeal  or  writ  of  error  by  the  plaintiff  in  error  or  appellant.;  ^ 
upon  the  consent  of  the  parties ;  '  because  of  estoppel  or  waiver ;  * 
because  the  controversy  has  been  settled  pending  the  appeal  or 
writ  of  error ;  ^  and  because  the  suit  is  fictitious  or  there  is  no 
longer  any  real  controversy  between  the  parties.^  Cross-appeals 
may  be  dismissed  upon  the  same  grounds  as  original  appeals.''' 
A  writ  of  error  or  appeal  may  be  dismissed  for  want  of  juris- 
diction on  the  motion  of  the  appellate  court  without  the  sugges- 
tion of  either  party.*    A  writ  of  error  or  appeal  will  not  be  dis- 


due  notice  of  the  death  of  a  party, 
S.  C.  Eule  9;  C.  C.  A.  Eule  19;  ^- 
pra,  §227;  but  not  when  the  right 
of  action  survives  to  or  against  the 
surviving  parties,  plaintiffs  or  de- 
fendants, as  the  case  may  be,  Wil- 
hite  v.  Shelton,  C.  C.  A.,  149  Fed. 
67.  By  the  death,  State  of  Florida 
v.  Croom,  226  U.  S.  309,  57  L.  ed. 
— ,  or  the  retirement  from  office  of 
an  officer  sued  solely  in  his  official 
capacity.  Lansing  &  Co.  v.  Hesing, 
0.  C.  A.,  81  Fed.  242.  Shaffer  v. 
Howard,  249  U.  S.  200,  39  Sup.  Ct. 
255,  63  L.  ed.  559 ;  unless  in  the  case 
of  an  officer  of  the  United  States  his 
successor  has  within  six  months  been 
substituted,  30  St.  at  L.  822,  quoted 
supra,  §  216.  LeCrone  v.  MeAdoo, 
253  TJ.  S.  217;  or  in  the  case  of  a 
State  officer  when  the  State  law  au- 
thorizes a  revival  or  continuance  of 
the  case  against  his  successors.  Shaf- 
fer v.  Howard,  249  TJ.  S.  200,  39 
Sup.  Ct.  255,  63  L.  ed.  559.  By  the 
reversal  of  a  judgment  upon  which 
the  decree  below  was  founded,  Chi- 
cago &  V.  E.  Co.  V.  Fosdick,  106  U. 
S.  47,  84,  85,  27  L.  ed.  47,  65;  by 
the  subsequent  probate  of  a  will 
when  the  appellant's  claims  are 
founded  upon  a  supposed  intestacy, 


Kimball  v.  Kimball,  174  U.   S.  158, 
43  L.  ed.  932. 

By  the  foreclosure  of  a  mortgage 
which  cuts  off  the.  rights  of  the  ap- 
pellant, Lisman  v.  Knickerbocker 
Trust  Co.,  C.  C.  A.,  211  Fed.  413, 
418;  and  by  the  repeal  without  a 
saving  clause  of  the  statute  upou 
which  the  jurisdiction  of  the  appel- 
late court  depends.  Ex  parte  Me- 
Cardle,  7  Wall.  506,  19  L.  ed.  264; 
Bait.  &  P.  E.  Co.  V.  Grant,  98  U.  S. 
398,  25  L.  ed.  231;  infra,  %  705e. 

2  Infra,   §  705a. 

3  Infra,  §  705b. 

4  hifra,  §  705e. 

5  Infra,  §  705d. 

6  Ibid. 

1  L.  Bucki  &  Son  L.  Co.  v.  Atl.  L. 
Co.,  C.  C.  A.,  63  Fed.  765;  Hilton 
V.  Dickinson,  108  IT.  S.  165,  27  L.  ed. 
688;  Hare  v.  Birkenfield,  C.  C.  A., 
181  Fed.  825. 

8  Hilton  V.  Dickinson,  108  U.  S. 
165,  27  L.  cd.  688;  New  Orleans 
Nat.  Banking  Ass'n  v.  New  Orleans 
Mut.  Ins.  Ass'n,  102  U.  S.  121,  26 
L.  ed.  45;  Hapai  v.  Brown,  239  U.  S. 
502;  Youtsey  v.  Niswonger,  C.  C.  A., 
258  Fed.  16  (when  taken  too  late). 
A  writ  of  error  or  appeal  may  be 
dismissed  whore  it  appears  upon  the 
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missed  for  want  of  jurisdiction  of  the  court  below.^  In  such  a 
case  the  court  of  review  will  take  jurisdiction  and  direct  a  re- 
versal,^°  A  writ  of  error  to  a  State  court  will  be  dismissed 
unless  it  shows  at  least  a  color  of  ground  for  the  averment  of 
a  Federal  question.^^  The  Supreme  Court  cannot  dismiss  a 
cause  on  motion,  because  it  was  brought  there  for  delay  only, 
nor  because  the  grounds  of  the  appeal  or  writ  of  error  are 
frivolous,  unless  a  motion  to  affirm  is  coupled  with  the  motion 
to  dismiss.^^     Two  concurrent  appeals  from  the  same  order  or 


examination  of  aflB.davits  and  coun- 
ter-affidavits filed  in  the  appellate 
court,  that  the  value  of  the  property 
in  dispute  is  less  than  the  jurisdic- 
tional amount.  Wells  v.  Wilkins,  116 
v.  S.  393,  29  L.  ed.  671.  See  supra, 
§  696.  Where  an  appeal  has  been 
allowed  after  a  contest  as  to  the 
value  of  the  matter  in  dispute,  it 
will  not  be  dismissed  because  the 
court  may  be  of  the  opinion  that 
possibly  the  estimates  acted  upon  be- 
low were  too  high,  if  there  is  no  de- 
cided preponderance  of  evidence 
against  jurisdiction.  Gage  v.  Pum- 
felly,  108  U.  S.  164,  27  L.  ed.  668. 
See  also  Zeigler  v.  Hopkins,  117  U. 
S.  683,  29  L.  ed.  1019.  Where  the 
court  below  had  failed  to  give  due 
effect  to  a  remittitur  or  release  of 
part  of  the  recovery,  the  Supreme 
Court  modified  the  judgment  so  as 
to  give  due  effect  to  the  remittitur, 
and  affirmed  the  judgment  as  thus 
modified  so  as  to  be  less  than  the 
jurisdictional  amount  without  exam- 
ining the  other  assignments  of  er- 
TOT.  Simms  v.  Simms,  175  U.  S.  162, 
44  L.  ed.  115.  So  of  the  objection 
that  there  is  a  defeat  of  parties  to 
the  appeal  or  writ  of  error.  Estis  v. 
Trabue,  128  U.  S.  225,  32  L.  ed. 
437;  Ayres  v.  Polsdorfer,  C.  C.  A., 
105  Fed.  737;  and  eases  cited  snpra. 
§  697.  But  see  Clinchfiold  Fuel  Co. 
V.  Titus,  C.  C.  A.,  226  Fed.  574.  A 
writ  of   error   by   the  receiver   of   a 


national  bank  will  not  be  dismissed 
because  the  Comptroller  in  his  direc- 
tion to  sue  out  the  writ  incorrectly 
named  the  defendant  in  error.  Pa 
cifie  Nat.  Bank  v.  Mixter,  114  U.  S. 
463,  29  L.  ed.  221. 

9  Harris  v.  Barber,  129  U.  S.  366, 
32  L.  ed.  697;  Pike  v.  Gregory,  C. 
C.  A.,  94  Fed.  373;  Nashua  &  L.  R. 
Corp.  V.  Boston  &  L.  R.  Corp.,  C.  C. 
A.,  51  Fed.  929,  930 ;  and  cases  cited 
i7ifra,  §  711. 

10  Ibid.  But  see  Davis  v.  Virginia 
Ry.  &  Power  Co.,  C.  C.  A.,  229  Fed. 
633.  Where  the  act  which  gave  the 
jurisdiction  to  the  court  of  first  in- 
stance was  repealed  after  a  judg- 
ment for  the  plaintiff,  the  appeal 
was  dismissed.  U.  S.  v.  McCrory,  C. 
C.  A.,  91  Fed.  295. 

11  Hamblin  v.  Western  Land  Co., 
147  U.  S.  531,  37  L.  ed.  267;  Dem- 
ing  V.  Carlise  Packing  Co.,  226  U. 
S.  102,  57  L.  ed.  — ;  infra,  §  705b. 

12  Amory  v.  Amory,  91  IT.  S.  356, 
23  L.  ed.  436;  Bohanan  v.  Nebraska, 
118  U.  S.  231,  30  L.  ed.  71.  See 
infra,  §  705f .  Cf.  Citizens '  Bank  v. 
FarweU,  C.  C.  A.,  56  Fed.  539;  Wil- 
liams V.  First  Nat.  Bank  of  Pauls 
Valley,  216  TJ.  S.  582,  54  L.  ed.  625. 
Where  the  time  to  appeal  has  expired 
the  appellant  is  not  prejudiced  be- 
cause of  an  affirmance  instead  of  a 
dismissal.  Corcoran  v.  Kcstrometin- 
off,  C.  C.  A.,  164  Fed.  685. 
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decree  by  the  same  party  to  the  same  court  are  not  allowed, 
and  on  motion  such  court  will  determine  which  of  the  two  should 
be  dismissed ;  ^^  but  a  w-rit  of  error  from  the  Circuit  Court  of 
Appeals  should  not  be  dismissed  because  the  Supreme  Court 
has  issued  a  writ  of  error  to  review  the  judgment  upon  another 
ground.^*  Motions  to  dismiss  writs  of  error  and  appeals  for 
irregularities  and  informalities  in  the  papers  are  of  less  im- 
portance now  than  formerly,  on  account  of  the  statute  allowing 
amendments  in  nearly  every  case  of  an  irregularity  or  in- 
formality.^^ 


13  Wheeler  v.  Harris,  13  WaU.  51, 
20  L.  ed.  531.  The  allowance  of  an 
appeal  which  afterwards  becomes  of 
no  avail,  from  failure  to  file  the  rec- 
ord and  prosecute  it,  is  no  bar  to  a 
second  appeal,  within  the  time  al- 
lowed by  law.  Evans  v.  State  Nat. 
Bank,  134  U.  S.  330,  33  L.  ed.  917. 
No  motion  to  dismiss  will  be  granted 
liecause  the  transcript  filed  is  incom- 
plete, if  properly  certified.  U.  S.  v. 
Davenport's  Heirs,  142  U.  S.  704,  35 
L.  ed.  1174;  Gregory  v.  Pike,  64. 

14  Lamar  v.  U.  S.,  241  U.  S.  103. 
16  U.  S.  R.  S.,  §  1005.     See  supra, 

§  699.  An  appeal  will  not  be  dis- 
missed because  no  citation  was 
served  when  the  appeal  was  taken  in 
open  court,  nor  because  the  citation 
was  served  less  than  thirty  days  be- 
fore the  return-day.  Seagrist  v. 
Crabtree,  127  U.  S.  773,  32  L.  ed. 
323.  An  appeal  will  not  be  dismissed 
because  no  bond  was  filed  in 
the  court  below,  when  the  ap- 
peal was  taken  in  open  court, 
and  the  bond  filed  in  the  court  of 
review.  Sumpter  Lumber  Co.  v. 
Sound  Timber  Co.,  C.  C.  A.,  257  Fed. 
408.  Nor,  it  seems  in  any  case 
where  the  appellate  court  sees  fit  to 
relieve  the  party  from  such  a  de- 
fault. Graham  v.  O  'Ferral,  C.  C.  A., 
236   Fed.   717.      An  appeal   will   not 


be  dismissed  because  a  supersedeas 
has  been  improperly  awarded,  Hudg- 
ins  V.  Kemp,  18  How.  530,  15  L.  ed. 
511;  La  Conner  Trading  &  Trans- 
portation Co.  V.  Widmer,  C.  C.  A., 
136  Fed.  177  (an  appeal  bond  in  ad- 
miralty) nor,  because  the  statement 
of  facts  found  by  the  court  and  its 
conclusions  of  law  thereon  are  not  a 
sufficient  compliance  with  the  rules 
of  the  Supreme  Court  on  that  sub- 
ject. U.  S.  V.  Adams,  6  Wall.  101, 
18  L.  ed.  792.  A  writ  of  error  has 
been  dismissed  for  the  failure  to 
annex  to  the  transcript  an  assign- 
ment of  errors.  Dufour  v.  Lang, 
C.  C.  A.,  54  Fed.  913.  See  S.  C.  Rule 
35;  C.  C.  A.  Rule  11;  Benites  v. 
Hampton,  123  U.  S.  519,  31  L.  ed. 
260 ;  supra,  §  701.  But  see  School 
Dist.  V.  Hall,  106  U.  S.  428,  27  L. 
ed.  237;  Oumbel  v.  Pitkin,  113  U.  S. 
545,  28  L.  ed.  1128.  The  objection 
thai;  the  plaintiff  in  error  or  appel- 
lant has  failed  to  perfect  the  appeal 
or  writ  of  error  must  be  taken  by  a 
preliminary  motion  to  dismiss  the 
writ  of  error  or  appeal  for  irregu- 
larity. Mandeville  v.  Riggs,  2  Pet. 
482,  7  L.  ed.  493.  And  in  many  cases 
it  will  be  waived  by  the  appearance 
of  the  defendant  in  error  or  respond- 
ent in  the  appellate  court  for  a  term 
without  a  motion  to  dismiss.     U.  S. 
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§  705a.  Dismissal  because  of  default.  If  the  plaintiff  in 
error  or  appellant  fails  to  docket  the  case  with  the  clerk  of  the 
appellate  court  before  the  return-day,  whether  in  vacation  or 


V.  ArmejOj  131  U.  S.  Ixxxii,  18  L.  ed. 
247;  Pierce  v.  Cox,  9  Wall.  786,  19 
L.  ed.  786;  Buckingham  v.  McLean, 
13  How.  150,  14  L.  ed.  93;  Radford 
V.  Folsoni,  123  U.  S.  725,  31  L.  ed. 
292.  Such  an  appearance  and  delay 
is  a  waiver  of  the  objection  that  the 
citation  has  not  been  served;  U.  S.  v. 
Armejo,  131  U.  S.  Ixxxii,  18  L.  ed. 
247;  Pierce  v.  Cox,  9  Wall.  786,  19 
L.  ed.  786;  Buckingham  v.  McLean, 
13  How.  150,  14  L.  ed.  90;  Eadford 
V.  Polsom,  123  U.  S.  725,  31  L.  ed. 
292;  Chaffee  v.  Hayward,  20  How. 
208,  15  L.  ed.  804;  Lockman  v.  Lang, 
C.  C.  A.,  132  Fed.  1;  and  a  waiver 
of  the  objections  that  the  citation 
is  signed  by  a  different  judge  from 
the  one  who  allowed  the  appeal;  Al- 
drich  v.  ^tna  Co.,  8  Wall  491,  19 
L.  ed.  473;  Sage  v.  Eailroad  Co.,  96 
U.  S.  712,  24  L.  ed.  641;  and  that 
the  return-day  named  in  the  writ  is 
too  late;  Freeman  v.  Clay,  48  Fed. 
849;  and  of  most  objections  that 
might  be  cured  by  amendment. 
Waters-Pierce  Oil  Co.  v.  Van  El- 
deren,  C.  C.  A.,  137  Fed.  557;  Love 
V.  Busch,  C.  C.  A.,  142  Fed.  429,  431. 
Cf.  Long  V.  Farmers'  State  Bank, 
C.  C.  A.,  147  Fed.  360,  citing  Mc- 
Donogh  V.  Millaudon,  3  How.  693, 
700,  11  L.  ed.  787,  794.  Where  a 
motion  is  made  to  dismiss  an  appeal 
upon  the  ground  that  no  appeal  bond 
has  been  given,  or  approved,  or  cita- 
tion served,  the  court  will  usually 
give  a  reasonable  time  to  supply  the 
deficiency.  Anson  v.  Blue  Eidge  E. 
Co.,  23  How.  1,  16  L.  ed.  517;  Eich- 
ardson  v.  Green,  130  U.  S.  104,  32 
L.  ed.  872 ;  Freeman  v.  Clay,  48  Fed. 


849;  O'Eeilly  v.  Edrington,  96  U. 
S.  724,  24  L.  ed.  659;  Fisher  Hy- 
draulic Stone  &  Machinery  Co.  v. 
Warner,  C.  C.  A.,  233  Fed.  527;  Gra- 
ham v.-0'FerraI,  C.  C.  A.,  236  Fed. 
717;  in  one  case  sixty  days,  to  file 
the  bond;  Anson  v.  Blue  Ridge,  E.  C. 
23  How.  1,  16  L.  ed.  517.  A  writ 
of  error  was  dismissed  when  the 
plaintiff  in  error  refused  to  gi\e  the 
clerk  security  for  his  foes  as  re- 
quired by  the  former  rule.  Owings 
v.  Tierman,  10  Peters,  447,  9  L.  ed. 
480,  §  8,  S.  C.  Eule  10  quoted, 
§  706,  infra;  supra,  §  704.  A  writ 
of  error  will  not  be  dismissed  be- 
cause the  bill  of  exceptions  was 
not  signed  i7i  due  time.  E.  I.  Du 
Pont  de  Nemours  &  Co.  v.  Smith, 
C.  C.  A.,  249  Fed.  403;  nor  because 
it  was  allowed  in  a  division  of  the 
district  other  than  that  in  which  was 
situated  the  county  of  the  State 
where  the  case  was  pending  when  re- 
moved from  the  Federal  court. 
Wheeler  v.  Taft,  C.  C.  A.,  216  Fed. 
978;  nor  will  an  appeal  be  dismissed 
because  of  a  clerical  error  in  the  de- 
scription of  the  decree  appealed 
from;  BrowTi  v.  Kossove,  C.  C.  A., 
255  Fed.  806.  Nor  will  the  writ  of 
error  be  dismissed  because  the  case 
should  have  been  reviewed  by  appeal. 
Toyo  Kisen  Kaisha  v.  Hartman,  C. 
C.  A.,  253  Fed.  422;  nor  an  appeal 
dismissed  because  the  review  should 
have  been  by  writ  of  error  (Act  of 
Sept.  6,  1916,  Ch.  448,  §  4,  39  St.  at 
L.  727,  Comp.  St.,  §  1649a),  supra, 
§  687.  Sola  V.  Cintron  &  Aboy,  C. 
C.  A.,  237  Fed.  61. 


§  705a] 


DISMISSAL    FOR   DEFAULT 


3841 


iu  term,  unless  his  lime  has  been  enlarged  by  the  justice  or 
judge  who  signed  the  citation  or  by  a  judge  or  justice  of  the 
appellate  eourt,i  which  enlargement  can  only  be  by  an  order 
to  be  filed  with  the  clerk  of  the  appellate  court ;  the  defendant 
in  error  or  appellee  may  have  the  case  docketed  and  dismissed, 
upon  producing  a  certificate  from  the  clerk  of  the  court  wdierein 
the  judgment  or  decree  was  rendered,  stating  the  case,  and  cer- 
tifying that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  and  allowed.^  It  seems  that  if  the  record  is  not  filed  in 
the  court  of  review  at  the  term  succeeding  tliat  at  which  the 
appeal  is  allowed  or  the  writ  of  error  issued,  the  appeal  or  writ 
of  error  becomes  void,  and  the  appellate  court  will  of  its  own 
motion  dismiss  the  appeal,^  unless  good  cause  for  a  review  is 


§  705a.  1  An  order  extending  the 
time  to  file  the  return,  if  made  by 
a  district  judge  who,  when  he  signs 
it,  is  not  a  member  of  the  Circuit 
Court  of  Appeals,  is  a  nullity.  West 
V.  Irwin,  54  Fed.  419,  420. 

2S.  C.  Eule  9,  G.  C.  A.  Eule  16; 
Wong  Sang  v.  U.  S.,  C.  C.  A.,  144 
Fed.  968;  incorporated  town  of  Gil- 
man  V.  Fernald,  C.  C.  A.,  141  Fed. 
940;  Love  v.  Busch,  C.  C.  A.,  142 
Fed.  429.  Where  an  appellant  or 
plaintiff  in  error  without  fault  on 
his  part  was  prevented  from  filing 
the  transcript  by  the  fraud  of  his 
opponent  or  the  contumacy  of  the 
clerk  or  the  order  of  the  court  be- 
low, his  time  to  file  the  transcript 
was  enlarged.  U.  S.  v.  Gomez,  3 
Wall.  752,  18  L.  ed.  212;  Ableman 
V.  Booth,  21  How.  506,  512,  16  L. 
ed.  169,  172.  The  failure  to  docket 
in  time  is  not  excused  by  the  fact 
that  the  clerk  below  agreed  to  file 
the  record,  and  it  was  left  with  him 
for  that  purpose,  Fayolle  v.  Texas  & 
Pac.  Ey.  Co.,  124  U.  S.  519,  31  L. 
ed.  533;  nor  by  his  certificate  that 
he  could  not,  consistently  with  his 
other  duties,  return   a  transcript  of 


the  record  within  the  required  time, 
Sturgess  v.  Harrold,  18  How.  40,  15 
L.  ed.  261,  nor  by  his  mistake  as  to 
the  return-day,  Eichardson  v.  Green^ 
130  U.  S.  104,  32  L.  ed.  872.  But 
where  the  transcript  was  filed  within 
the  time  required  by  the  rule,  but 
a  few  days  after  the  return-day,  the 
delay  was  excused,  Florida  v.  Char- 
lotte H.  Ph.  Co.,  C.  C.  A.,  70  Fed. 
883;  Farmers'  L.  &  Tr.  Co.  v.  Chi- 
cago &  N.  P.  E.  Co.,  C.  C.  A.,  73 
Fed.  314;  McClellan  v.  Pyeatt,  C.  C. 
A.,  49  Fed.  259. 

3  Castro  v.  U.  S.,  3  Wall.  46,  IS 
L.  ed.  163;  Killian  v.  Clark,  111  U. 
S.  784,  28  L.  ed.  599;  Eadford  v. 
Folsom,  123  U.  S.  725,  31  L.  ed.  292; 
Small  V.  Northern  Pac.  E.  Co.,  124 
U.  S.  514,  33  L.  ed.  1006;  West  v. 
Irwin,  C.  C.  A.,  54  Fed.  419.  See 
authorities  cited  supra,  §704;  Hud- 
son V.  Limestone  Natural  Gas  Co.,  C. 
C.  A.,  144  Fed.  952;  Wong  Sang 
V.  U.  S.,  C.  C.  A.,  144  Fed.  968.  See 
Amendment  of  Eules,  137  U.  S.  710; 
C.  C.  A.  Eules  14,  16.  As  to  ap- 
peals from  the  Supreme  Court  of 
Porto  Eico,  see  Graham  v.  O  'Ferral, 
C.    C.    A.,   236  Fed.    717.      But   see 
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shown.*  It  has  been  held  that  an  order  of  enlargement  made 
after  the  time  has  expired,  is  ineffectual,^  but  where  the  tran- 
script is  filed  before  the  motion  to  dismiss  is  made,  the  motion 
will  usually  be  denied.^  The  fact  that  the  appellee  or  defendant 
in  error  has  failed  to  file  the  record  and  docket  the  cause  within 
the  time  prescribed  does  not  deprive  him  of  the  right  to  have  the 
cause  dismissed^  When  the  case  is  reached  on  the  calendar 
and  no  counsel  appears  and  no  brief  has  been  filed  for  the 
plaintiff  in  error  or  appellant,  the  defendant  in  error  or 
respondent  msiy  have  the  plaintiff  called  and  the  writ  of 
error  or  appeal  dismissed,  or  may  open  the  record  and  pray 
for  an  affirmance ;  but  the  court  may,  of  its  own  motion,  consider 
the  case  on  the  merits.^  This,  except  in  an  extraordinary  case, 
the  court  will  not  do  unless  the  assignment  of  errors  clearly 
presents  the  questions  in  issue.^    A  writ  of  error  cannot  be  dis- 


Betts  V.  Gahagan,  C.  C.  A.,  205  Fed. 
890 ;  Grafton  v.  Meikleham,  C.  C.  A., 
246  Fed.  737. 

4  Pender  v.  Brown,  C.  C.  A.,  120 
Fed.  496. 

5  Chaml  erlain  Transportation  Co. 
V.  South  Pier  Coal  Co.  C.  C.  A.,  126 
Fed.  165. 

6  Southern  Pine  Lumber  Co.  v. 
Ward.  208  U.  S.  126,  52  L.  ed.  420; 
Altenberg  v.  Grant,  C.  G.  A.,  83 
Fed.  980,  981;  The  Kawailani,  C.  C. 
A.,  128  Fed.  879;  Incorporated  Town 
of  Gilman  v.  Fernald,  C.  C.  A.,  141 
Fed.  940;  Equitable  Life  Assur.  Soe. 
of  TJ.  S.  V.  Tolbert,  C.  C.  A.,  145 
Fed.  338.  See  Bingham  v.  Morris, 
7  Crauch,  99,  3  L.  ed.  281;  Suther- 
land V.  Pearce,  C.  C.  A.,  186  Fed. 
783. 

7U.  S.  V.  Fremond.  18  How.  30, 
15  L.  ed.  302. 

8S.  C.  Kule  16;  C.  C.  A.  Eule 
22;  Newman  v.  Moyers,  253  TJ.  S. 
182.  This  rule  of  the  Circuit  Court 
of  Appeals  does  not  apply  when 
there  is  a  call  of  the  entire  docket 
at  the  beginning  of  the  term,   and 


a  case  is  then  called  in  order  to  ap- 
point a  day  for  the  argument,  but 
is  not  actually  reached  for  argu- 
ment. Lem  Hing  Dun  v.  U.  S.,  C. 
C.  A.,  49  Fed.  145.  A  cross-appeal 
will  be  dismissed  if  not  ready  for 
argument  when  the  original  appeal 
is  called,  unless  reason  for  a  post- 
ponement is  shown.  L.  Bucki  & 
Son  L.  Co.  V.  Atlantic  C.  L.  Co.,  C. 
C.  A.,  93  Fed.  765;  Yates  v.  Jones 
Nat.  Bank,  206  U.  S.  158,  51  L.  ed. 
1002  (where  the  writ  of  error  was 
dismissed  as  regards  one  of  two 
plaintiffs  in  error,  and  the  judg- 
ment affirmed  as  regards  the  other). 
9  Fitch  V.  Eichardson,  C.  C.  A., 
147  Fed.  196.  An  appeal  was  dis- 
missed for  delay  in  filing  a  brief, 
although  the  delay  was  authorized 
by  a  stipulation  of  the  parties,  made 
without  the  consent  of  the  court, 
and  the  brief  was  filed  a  short  time 
before  the  dismissal.  Missouri,  K. 
&  T.  Ey.  Co.  V.  Kidd,  C.  C.  A.,  146 
Fed.  499.  See  Moline  Trust  &  Sav- 
ings Bank  v.  Wylie,  C.  C.  A.,  149 
Fed.  734.     Additional  time  was  re- 
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missed  for  want  of  the  appearance  of  counsel  for  the  plaintiff 
in  error  before  it  is  reached  on  the  calendar.^®  When  a  case  is 
reached  for  argument  on  the  regular  call  of  the  docket  and 
there  is  no  appearance  of  either  party,  the  case  will  be  dismissed 
at  the  cost  of  the  plaintiff  in  error  or  appellant."  Such  a  de- 
fault may  for  good  cause  be  opened  at  the  same  term.i^  When 
a  case  is  called  for  argument  in  the  Supreme  Court  at  two 
successive  terms  and  upon  the  second  term  no  one  is  prepared 
to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in 
error  or  appellant,  unless  good  cause  to  the  contrary  is  shown.^' 
§  705b.  Dismissal  upon  consent.  A  writ  of  error  or  appeal 
may  be  dismissed  on  the  consent  of  both  parties  thereto.^     An 


fused  where  it  appeared  that  there 
must  be  an  affirmance.  Matsumura 
V.  Higgins,  C.  C.  A.,  187  Fed.  601. 
When  the  plaintiff  in  error  or  ap- 
pellant fails  on  the  argument  to 
submit  a  brief  such  as  is  required 
by  Supreme  Court  Eule  21,  or  Cir- 
cuit Court  of  Appeals  Eule  24,  the 
case  may  be  dismissed.  S.  C.  Eule 
21;  C.  C.  A.  Eule  24;  Benites  v. 
Hampton,  123  U.  S.  519,  31  L.  ed. 
260.     See  infra,  §  707. 

lOLarman  v.  Tisdale,  142  XT.  S. 
705,  35  L.  ed.  1174;  Newman  v. 
Moyers,  253  U.  S.  182,  where  the 
judgment  enforced  an  illegal  con- 
tract. 

lis.  C.  Eule  18;  C.  C.  A.  Eule 
22. 

12Eosenthal  v.  Coates,  148  U.  S. 
142,  37  L.  ed.  399. 

13  S.  C.  Eule  19;  C.  C.  A.  Eule 
17. 

§  705b.  1  S.  C.  Eule  28;  C.  C.  A. 
Eule  20.  In  the  Supreme  Court  it 
seems  that  in  term  time  a  motion 
founded  upon  a  stipulation  for  such 
dismissal  should  be  made  in  open 
court  before  the  case  will  be  dis- 
missed. In  vacation  in  the  Su- 
preme Court  and  at  all  times  in  the 


Circuit  Court  of  Appeals,  whenever 
plaintiff  and  defendant  in  error,  or 
appellant  and  appellee,  sign  and  file 
an    agreement    in    writing    through 
their   attorneys   of   record   directing 
the  case  to  be  dismissed  and  speci- 
fying the  terms  on  which  it  is  to  be 
dismissed  as   to   costs,   and  pay  to 
the  clerk  any  fees  that  may  be  due 
to  him,  it  is  the  duty  of  the  clerk 
to    enter    the    case    dismissed,    and 
give   a    copy   of   the    agreement   to 
the    parties    requesting    it,    but    no 
mandate  or  other  process  will  issue 
without  the  order  of  the  court.     S. 
C.  Eule  91,  C.  C.  A.  Eule  16 ;  Wong 
Sang  v.  U.  S.,  C.  C.  A.,  144  Fed. 
968.    Where,  after  an  order  of  dis- 
missal on  such  a  stipulation  in  va- 
cation, but  before   a  mandate   had 
issued,    a    third    party    intervened, 
claiming    that    he    had    previously 
bought   the   rights  of  the  plaintiff 
in  error,  and  that  the  dismissal  was 
in  fraud  of  his  rights,  the  order  of 
dismissal   was   amended  by   adding 
the  words:     "without  prejudice  to 
the   right   of   Albert   M.    Henry   to 
proceed   as   he  may   be  advised   in 
the  court  below,  for  the  protection 
of  his  interest."     Woodman  v.  Mis- 
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appeal  or  writ  of  error  will  not  be  dismissed  at  the  request  of 
the  plaintiff  in  error  or  appellant,  without  the  consent  of  the 
defendant  or  respondent,  except  on  motion  and  for  special  rea- 
sons.2     It  is  usual  in  the  Supreme   Court  to  grant  leave  to 


sionary  Soc,  124  U.  S.  161,  31  L. 
ed.  352.  Where  it  was  suggested 
to  the  Supreme  Court  that  a  cause 
had  been  compromised,  the  debt, 
■which  the  suit  was  brought  to  col- 
lect, paid,  and  a  stipulation  made 
that  the  plaintiff  in  error  dismiss 
the  suit;  it  was  ordered  that,  unless 
the  plaintiff  in  error  show  cause 
to  the  contrary  on  or  before  a  mo- 
tion day  two  weeks  hence,  the  writ 
of  error  be  dismissed,  service  of 
the  order  to  show  cause  to  be  made 
on  the  counsel  for  the  plaintiff  in 
error,  in  Texas,  by  the  clerk  of  the 
Supreme  Court  through  the  mail. 
Addington  v.  Burke,  125  U.  S.  693, 
31  L.  ed.  853.  In  a  case  where  ap- 
peals were  being  prosecuted  by  the 
order  of  the  directors  of  a  corpo- 
ration, the  Supreme  Court  refused 
to  dismiss  such  appeals  on  the  mo- 
tion of  parties  who  claimed  to  be 
holders  of  a  majority  of  the  stock 
of  the  corporation.  Eailway  Co.  v. 
Ailing,  99  U.  S.  463,  25  L.  ed.  438. 
Where,  on  appeal  by  the  city  of 
New  Orleans  from  a  decree  in  favor 
of  a  railway  company,  the  appellee 
moved  for  a  dismissal  of  the  ap- 
peal, on  a  stipulation  therefor, 
signed  by  the  city  attorney  pur- 
suant to  a  compromise  of  the  mat- 
ter in  dispute  made  with  the  city 
council;  the  Board  of  Liquidation 
of  the  city  debt  resisted  the  motion, 
claiming  that,  pending  the  appeal, 
authority  over  the  subject-matter 
had  been  transferred  from  the  city 
council  to  that  board,  and  that  the 
compromise   was   invalid;    and   also 


moved  for  leave  to  prosecute  the 
appeal  in  the  name  of  the  city, — 
it  was  held  that  the  question  pre- 
sented was  too  important  to  be  set- 
tled summarily  on  a  motion,  and 
ordered  that  the  cause  and  motions 
be  continued  to  the  next  term,  and 
that  the  appeal  be  then  dismissed 
unless  the  Board  of  Liquidation 
should  begin  and  prosecute,  in  some 
court  of  competent  jurisdiction, 
without  unnecessary  delay,  an  ap- 
propriate proceeding  to  set  aside 
the  compromise  made  with  the  city 
council.  City  of  New  Orleans  v. 
New  Orleans,  M.  &  T.  E.  Co.,  108 
U.  S.  15,  27  L.  ed.  635.  In  one  case 
the  Supreme  Court  refused,  on  mo- 
tion of  the  attorney  for  the  defend- 
ant in  error,  who  claimed  that  he 
had  a  lien  on  the  judgment  for  his 
costs,  to  docket  a  case  which  had 
been  dismissed  upon  stipulation 
after  a  settlement  between  the  par- 
ties. Piatt  v.  Jerome,  19  How.  384, 
15  L.  ed.  623.  In  the  Supreme 
Court  no  affidavits  or  other  papers 
can  be  filed  with  such  a  stipulation. 
U.  S.  v.  Griffith,  141  U.  S.  212,  35 
L.  ed.  719. 

2U.  S.  V.  Minn.  &  N.  W.  R.  Co., 
18  How.  241,  15  L.  ed.  347;  Mc- 
Guire  v.  Commonwealth,  3  Wall. 
382,  18  L.  ed.  164.  In  such  a  case, 
he  is  not  entitled  as  of  right  to 
have  the  order  state  that  the  dis- 
missal is  without  prejudice,  but  it 
may  state  the  fact  that  there  has 
been  no  hearing  upon  the  merits. 
Donallan  v.  Tannage  Patent  Co.,  C. 
C.   A.,    79   Fed.   385.     Where  it  la 
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withdraw  an  appearance  whenever  asked,  without  prejudice  tu 
all  the  rights  of  the  adverse  party.^  After  an  appearance  has 
been  withdrawn,  the  defendant  in  error  may  have  the  plaintiff 
called  and  the  suit  dismissed,  or  open  the  record  and  pray  for 
an  affirmance.* 

§  705c.  Dismissal  because  of  waiver  or  estoppel.  An  appeal 
may  be  dismissed  because  the  appellants  are  estopped  from 
prosecuting  it.^     Compliance  with  the  judgment  or  decree  by 


the  practice,  as  in  the  Third  Cir- 
cuit, that  an  appeal  in  admiralty 
opens  the  case  to  both  parties  for 
a  new  trial  a  respondent  whose  time 
to  appeal  has  expired  may  prevent 
the  appeal  from  being  dismissed 
upon  the  motion  of  the  appellant. 
The  John  Twohy,  255  U.  S.  77.  An 
appeal  may  be  dismissed  at  the  re- 
quest of  the  appellant,  for  the  pur- 
pose of  enabling  him  to  apply  to 
the  court  of  original  jurisdiction 
for  leave  to  open  the  decree  for 
further  proceedings.  Greene  v. 
United  Shoe  Mach.  Co.,  C.  C.  A., 
124  Fed.  961.  An  appeal  has  been 
dismissed  without  costs  at  the  re- 
quest of  the  court  below,  in  order 
that  an  application  to  file  a  bUl  of 
review  might  be  made  thereto. 
Mossberg  v.  Nutter,  C.  C.  A.,  124 
Fed.  966.  Where  during  the  pen- 
dency of  an  appeal  to  the  Supreme 
Court  from  the  Court  of  Claims, 
the  latter  court  grants  a  new  trial, 
the  appeal  will  be  dismissed  on  mo- 
tion of  the  appellant.  TJ.  S.  v. 
Young,  94  U.  S.  258,  24  L.  cd.  153; 
Latham's  Appeal,  9  Wall.  145,  19 
L.  ed.  771;  Deming's  Appeal,  10 
Wall,  251,  19  L.  ed.  893;  U.  S.  v. 
AjTes,  9  Wall.  608,  19  L.  ed.  625; 
U.  S.  V.  Crusell,  12  Wall.  175,  20 
L.  ed.  384;  Ex  parte  Russell,  13 
Wall.  664,  20  L.  ed.  632;  Ex  parte 
IT.  S.,  16  Wall.  699,  21  L.  ed.  507. 
An  appeal  will  not  usually  be  dis- 


missed on  motion  of  the  appellant 
without  the  consent  of  the  respond- 
ent, if  the  appellant  intends  to 
bring  a  new  appeal;  but  when  the 
Attorney-General  averred  that  other 
questions  not  on  the  record  were 
material  and  should  be  considered, 
leave  to  dismiss  the  appeal  was 
granted.  TJ.  S.  v.  Minn.  &  N.  W. 
R.  Co.,  18  How.  241,  15  L.  ed.  347. 

3  McGuire  v.  Commonwealth,  3 
Wall.  382,  18  L.  ed.  164;  U.  S.  v. 
Yates,  6  How.  605,  12  L.  ed.  575. 
But  see  Farrar  v.  U.  S.,  3  Fet.  459, 
7  L.  ed.  741. 

4  McGuire  v.  Commonwealth,  3 
Wall.  382,  18  L.  ed.  164;  S.  C.  Eule 
10;  C.  C.  A.  Rule  22. 

§  705e.  1  Talbot  v.  Mason,  C,  C. 
A.,  125  Fed.  101.  Courts  have  dis- 
missed appeals  from  judgments  en- 
tered by  consent.  Ballot  v.  U.  S., 
171  Fed.  404.  Contra,  Street  Grad- 
ing Dist.  No.  60  V.  Hagadorn,  C.  C. 
A.,  186  Fed.  451.  And  where  there 
had  been  a  valid  stipulation  not  to 
appeal,  U.  S.  Consol.  Seeded  R.  Co. 
V.  Chaddock  &  Co.,  C.  C.  A.,  173 
Fed.  577.  In  the  absence  of  a  new 
employment,  an  attorney  who  ap- 
peared in  the  court  below  has  no 
authority  to  stipulate  that  no  writ 
of  error  or  appeal  shall  be  taken. 
Brown  v.  Arnold,  127  Fed.  387. 
Where,  after  the  entry  of  an  ex 
parte  order  appointing  a  temporary 
receiver,    the    defendant    by    agree- 
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payment  and  satisfactiou,^  or  by  obedience  thereto'  is,  it  has 
been  held,  no  bar  to  an  appeal  or  writ  of  error,  where  restitution 
may  be  enforced  or  the  effect  of  the  compliance  otherwise  un- 
done, in  case  of  a  reversal. 

It  is  no  ground  for  a  dismissal  that  the  plaintiff  in  error  or 
appellant  has  been  paid  voluntarily  by  the  respondent  a  sum  of 
money,  or  has  accepted  a  transfer  of  property  under  the  judg- 
ment or  decree  brought  up  for  review ;  *  where  he  appeals  from 
a  part  of  the  decree  which  is  entirely  disconnected  with  that 
which  directs  tlie  payment  or  conveyance ;  or  where  he  accepts 
money  or  property  to  which  he  is  entitled  in  any  event.^    0th er- 


ment  made  by  counsel  consented  to 
the  retention  of  the  receivership,  he 
cannot  review  such  order  on  an  ap- 
peal taken  from  a  subsequent  de- 
cree in  the  cause.  Haight  &  Freese 
Co.  V.  Weiss,  C.  C.  A.,  156  Fed. 
328.  The  right  to  sue  out  a  writ 
of  error  to  a  judgment  granting  in- 
sufficient relief  is  not  waived  by 
moving  for  the  entry  of  judgment 
after  the  denial  of  a  motion  for  a 
new  trial.  Butte  &  B.  Consol.  Min. 
Co.  V.  Montana  Ore  P.  Co.,  C.  C. 
A.,  121  Fed.  524.  Where  the  de- 
fendant in  error  had  opposed  a  mo- 
tion for  leave  to  withdraw  a  writ 
of  error,  issued  before  an  assign- 
ment of  errors  had  been  filed;  it 
was  held  that  he  thereby  waived  his 
right  to  move  to  dismiss  the  writ 
because  prematurely  issued.  Alas- 
ka Un.  Gold  Min.  Co.  v.  Muset,  C. 
C.   A.,   114   Fed.   66. 

2  Hoogendorn  v.  Daniel,  C.  C.  A., 
202  Fed.  431.  A  writ  of  error  was 
dismissed  where  pending  the  same 
the  plaintiff  in  error  voluntarily 
paid  so  much  of  the  judgment  as  to 
reduce  it  below  the  jurisdictional 
amount.  Thorp  v.  Bonnifield,  177 
U.  S.  15,  44  L.  ed.  652. 

3  Josevig-Kennecott  Copper  Co.  v. 
.Tames   F.    HoAvarth    Co.,    C.    C.    A., 


261  Fed.  567.  A  suit  for  specific 
performance  of  a  contract  to  deliver 
stock. 

4  Erwin  v.  Lowry,  7  How.  172, 
184,  12  L.  ed.  655,  660;  D.  W. 
Standrod  &  Co.  v.  Utah  Implement- 
Vehicle  Co.,  C.  C.  A.,  223  Fed.  517. 
A  party  does  not  waive  his  writ  of 
error  or  appeal  by  withdrawal  from 
the  registry  of  the  court  of  a  sum 
awarded  to  the  appellant  in  a  sep- 
arable part  of  the  decree,  from 
which  no  appeal  was  taken,  Snow 
V.  Hazlewood,  C.  C.  A.,  179  Fed. 
182;  nor  by  compliance  with  an 
order  of  distribution,  by  collecting 
a  judgment  for  costs  and  paying 
these  into  court,  Robinson  v.  Hayes, 
C.  C.  A.,  186  Fed.  295;  nor  by  using 
a  part  of  the  money  thus  collected 
to  pay  the  costs  of  the  appeal.  Ibid. 

5  Carson  Lumber  Co.  v.  St.  Louis 
&  S.  F.  R.  Co.,  C.  C.  A.,  209  Fed. 
191.  Where  the  Supreme  Court  of 
a  State  enjoined  the  collection  of 
the  judgment  of  the  Supreme  Court 
of  the  District  of  Columbia  beyond 
a  certain  sum,  it  was  held  that  the 
plaintiff  was  not  estopped  from 
prosecuting  his  writ  of  error  to  the 
Supreme  Court  of  the  United  States 
by  the  fact  that  he  had  accepted 
this  sum.    Embry  v.  Palmer,  107  U. 
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wise  in  such  a  case  the  appeal  or  writ  of  error  will  be  dismissed.^ 
The  right  to  appeal  or  to  prosecute  a  writ  of  error  may  also  be 
waived  by  accepting  other  benefits  under  the  judgment  or  decree 
of  Avhich  complaint  is  made,'  or  by  other  inconsistent  acts.* 
§  705d.  Dismissal  of  appeals  and  writs  of  error  in  moot  cases. 
An  appeal  or  writ  of  error  may  be  dismissed,  even  after  argu- 
ment and  on  the  court's  own  motion,  upon  proof  that  the  con- 
troversy between  the  parties  has  been  terminated,^  even  when 


S.  3,  27  L.  ed.  346;  Spencer  v. 
Babylon  E.  Co.,  C.  C.  A.,  250  Fed. 
24. 

6  McSweeney  Packing  Co.  v.  Besh- 
lin,  C.  C.  A.,  211  Fed.  922;  Spencer 
V.  Babylon  E.  Co.,  C.  C.  A.,  2.50 
Fed.  24.  It  was  held  otherwise 
when  it  was  proved  that  the  appel- 
lant believed  that  he  was  obligated 
to  accept  the  money.  .Jones  v.  Pet- 
tingill,  C.   C.   A.,   245  Fed.   269. 

7  Bankers '  Trust  Co.  v.  Missouri, 
K.  &  T.  Ey.  Co.,  C.  C.  A.,  257  Fed. 
789,  taking  the  benefit  of  the  ex- 
tension of  a  receivership  or  of  the 
consolidation   of   two   suits. 

SWoodworth  v.  Chesbrough,  244 
U.  S.  78.  It  was  held  that  a  con- 
sent in  the  Circuit  Court  of  Ap- 
peals to  the  direction  of  final 
judgment  against  the  plaintiff  in 
error  instead  of  a  ucav  trial  which 
had  first  been  ordered  was  not  a 
waiver  and  that  such  final  judgment 
might  be  reviewed  by  writ  of  error. 
Thomsen  v.  Cayser,  243  U.  S.  66. 

§  705d.  1  Little  v.  Bowers,  134 
U.  S.  547,  33  L.  ed.  1016;  Lord  v. 
Veazie,  8  How.  251,  12  L.  ed.  1067; 
Cleveland  v.  Chamberlain,  1  Black, 
419,  17  L.  ed.  93 ;  Am.  Wood  Paper 
Co.  V.  Heft,  8  Wall.  333,  19  L.  ed. 
379;  San  Mateo  County  v.  So.  Pac. 
E.  Co.,  116  U.  S.  138,  29  L.  ed. 
589;  East  Tenn.,  V.  &  G-.  E.  Co.  v. 
So.  Tel.  Co.,  125  U.  S.  695,  31  L.  ed. 


853;  Buck's  Stove  &  Eange  Co.  v. 
Am.  Federation  of  Labor,  219  U.  S. 
581,  55  L.  ed.  345.  Where  the  pro- 
ceeding was  lirought  solely  to  es- 
tablish the  right  to  an  office  and 
the  term  of  the  claimant  had  ex- 
pired. Tennessee  ex  rel.  Maloney 
V.  Condon,  189  U.  S.  64,  47  L.  ed. 
709. 

Where  the  plaintiff  in  error 
sought  to  cancel  the  revocation  of 
an  annual  license  and  the  term 
thereof  had  expired.  Security  Mut. 
L.  Ins.  Co.  v.  Prewitt,  200  U.  S. 
446,  50  L.  ed.  545,  reinstated  be- 
cause it  appeared  that  the  court  was 
mistaken  as  to  the  facts,  and  judg- 
ment affirmed  in  s.  c.  202  U.  S. 
246,  50  L.  ed.  1013.  But  see  Boise 
City  Irr.  &  Land  Co.  v.  Clark,  C. 
C.  A.,  131  Fed.  415.  Where  a  patent 
expired  pending  an  appeal  from  an 
interlocutory  decree  for  an  injunc- 
tion against  its  infringement, 
Thomson-Houston  El.  Co.  v.  Nas- 
sau El.  E.  Co.,  C.  C.  A.,  119  Fed. 
354;  or  from  a  final  decree  for  a 
perpetual  injunction  to  that  effect 
without  an  accounting,  Chapin  v. 
Friedberger-Aaron  Mfg.  Co.,  C.  C. 
A.,  168  Fed.  409.  The  facts  in 
relation  to  the  expiration  of  the 
patent  should  be  presented  to  the 
appellate  court  at  or  before  the 
argument  of  the  appeal.  Standard 
Fashion    Co.    v.    Magrane    Houston 
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Co.,  C.  C.  A.,  259  Fed.  793;  Cer- 
tiorari granted,  250  U.  S.  658,  40 
Sup.  Ct.  54,  63  L.  ed.  1193.  Other- 
wise, leave  to  file  a  supplemental 
bill  in  the  nature  of  a  bill  of  re- 
view so  as  to  plead  them  may  be 
denied  or  granted  only  upon  terms. 
Westiughousc  El.  &  Mfg.  Co.  v. 
Stanley  Instrument  Co.,  C.  C.  A., 
138  Fed.  823,  Supra  §§231,  235. 
Where  the  complainant  had  waived 
the  past  damages  and  profits  and 
had  granted  a  license  which  the 
defendants  accepted,  Victor  Talk- 
ing ]\Iach.  Co.  v.  Am.  Grapl^aphone 
Co.,  C.  C.  A.,  192  Fed.  1023,  or  a 
compulsory  license  had  been  ob- 
tained under  the  copyright  act;  G. 
Flicordi  &  Co.  v.  Columbia  Grapho- 
lihone  Co.,  C.  C.  A.,  263  Fed.  354. 
In  a  suit  for  the  infringement  of 
a  patent,  one  of  several  appellants, 
plaintiffs  below,  cannot  have  the 
appeal  di.smissed,  against  the  ob- 
jection of  the  others,  upon  the 
ground  that  a  State  court,  in  a 
suit  between  the  same  parties,  has 
enjoined  the  appellants  from  mak- 
ing any  claim  against  the  appellee 
for  the  use  of  the  patented  inven- 
tion. ■  Marsh  v.  Nichols,  120  U.  S. 
598,  —  30  L.  ed.  796.  But  see  Kim- 
ball V.  Kimball,  174  TJ.  S.  158,  43 
L.   ed.   932. 

Appeals  from  orders  denying  in- 
junctions will  be  dismissed  when  the 
appellant  has  been  given  the  relief 
which  he  sought.  Myers  v.  Chees- 
man,  C.  C.  A.,  174  Fed.  783;  Lewis 
Pub.  Co.  V.  Wyman,  C.  C.  A.,  182 
Fed.  13;  North  British  &  Mercan- 
tile Ins.  Co.  V.  Kose,  C.  C.  A.,  228 
Fed.  290;  Qark  v.  Fairbanks,  C. 
C,  A.,  249  Fed.  431.  Where  after 
a  writ  of  error  to  a  judgment  upon 
an  indictment  a  nolle  prosequi  was 
entered  in  the  court  below  by  order 


of  the  President  of  the  United 
States,  and  a  copy  thereof  filed  in 
the  office  of  the  clerk  of  the  Su- 
preme Court,  this  court  on  motion 
dismissed  the  case.  U.  S.  v.  Phil- 
lips, 6  Pet.  776,  8  L.  ed.  578.  Where, 
in  an  action  on  county  bonds,  sub- 
sequently to  the  judgment  the 
county  settled  with  the  bondholders 
by  giving  them  new  bonds  bearing 
a  less  rate  of  interest  and  destroy- 
ing the  old  bonds,  the  writ  of  error 
was  dismissed.  Dakota  County  v. 
Glidden.  113  U.  S.  222,  28  L.  ed. 
981.  Where,  pending  an  appeal 
from  a  decree  granting  or  denying 
an  injunction  against  the  collection 
of  a  tax,  the  taxes  have  been  vol- 
untarily paid,  Little  v.  Bowers, 
134  U.  S.  547,  33  L.  ed.  1016;  or 
deposited  in  a  bank  to  the  credit 
of  the  State  under  a  statute  which 
makes  such  a  deposit  the  equivalent 
of  pajTnent,  California  v.  San  Pablo 
&  Tulare  E.  Co.,  149  IJ.  S.  308,  37 
L.  ed.  747;  or  collected  by  com- 
pulsory process.  Singer  Mfg.  Co.  v. 
Wright,  141  XT.  S.  696,  35  L.  ed. 
906.  Similarly,  the  appeal  wiU  be 
dismissed  where  the  plaintiff  in 
error  had,  in  order  to  prevent  a 
forfeiture,  complied  with  the  con- 
dition imposed  by  the  judgment, 
and  thus  relieved  itself  from  the 
forfeiture,  therein  decreed,  Ameri- 
can Book  Co.  V.  Kansas,  193  IT.  S. 
49,  48  L.  ed.  613.  Where  the  whole 
controversy  except  the  question  of 
costs  has  been  settled,  the  appeal 
will  be  dismissed.  Washington  M. 
Co.  V.  District  of  Columbia,  137  U. 
S.  62,  34  L.  ed.  572;  Wingert  v. 
First  Nat.  Bank  of  Hagerstown, 
223  U.  S.  670,  56  L.  ed.  605;  Ar- 
nold V,  Woodsey,  C.  C.  A.,  54  Fed. 
268;  Lisman  v.  Knickerbocker  Tr. 
Co.,  C.  C.  A.,  211  Fed.  413;   Clark 


§  705(1] 


DISMISSAL   IN    MOOT    CASES 


3849 


the  appellant  or  plaintiff  in  error  has  acted  under  duress ;  ^  or 
upon  proof  that  the  act  sought  to  be  prohibited  has  been  com- 
mitted, at  least  in  a  case  where  no  compensation  can  be  given 
by  damages.3  Where  the  enactment  of  new  legislation  has  ren- 
dered the  controversy  moot,  the  usual  practice  is  not  to  consider 
the  merits  but  to  direct  a  dismissal  of  the  bill  without  prejudice 
and  without  costs  by  affirmance  or  reversal  as  the  action  of  the 
lower  court  demands.*    An  appeal  will  be  dismissed  by  the  court 


V.  Fairbanks,  C.  C.  A.,  249  Fed. 
431.  Appeals  were  dismissed  when 
stipulations  were  made  that  the 
suits  should  abide  by  the  orders, 
judgments  and  decrees  that  might 
be  made  and  entered  in  another 
case,  Knott  v.  St.  Louis  Southwest- 
ern By.  Co.,  230  U.  S.  509.  The 
fact  that  questions  of  costs  are  in- 
volved does  not  alter  the  rule  as  to 
the  dismissal  of  moot  questions. 
Wingert  v.  First  Nat.  Bank,  223  U. 
S.  670,  672,  32  Sup.  Ct.  391,  56 
L.  ed.  605;  Lisman  v.  Knicker- 
bocker Tr.  Co.,  C.  C.  A.,  211  Fed. 
413,  417. 

Where  there  was  an  actual  con- 
troversy, an  appeal  was  not  dis- 
missed because  the  persons  inter- 
ested agreed  in  advance  as  to  the 
steps  taken  to  present  the  issue. 
Ex  parte  Steele,  C.  C.  A.,  162  Fed. 
694.  An  appeal  from  a  judgment 
enforcing  a  judgment  of  the  Inter- 
state Commerce  Commission  was  not 
dismissed,  although  the  time  during 
which  the  order  was  effectual  had 
expired.  Southern  Pac.  Terminal 
Co.  V.  Interstate  Commerce  Com- 
mission, 219  U.  S.  498,  55  L.  cd. 
310.  Upon  the  point  whether  the 
questions  presented  are  in  fact 
moot  the  court  may  satisfy  itself, 
if  necessary,  by  extrinsic  evidence. 
Mills  V.  Green,  159  U.  S.  651,  16 
Sup.  Ct.  132,  40  L.  ed.  293;  Jones 
V.  Montague,  194  U.  S.  147,  24  Sup. 


Ct.  611,  48  L.  ed.  913;  Eichard- 
son  V.  McChesney,  218  U.  S.  487,  31 
Sup.  Ct.  43,  54  L.  ed.  1121;  Buck 
Stove,  etc.,  Co.  v.  Am.  Federation 
of  Labor,  219  U.  S.  581,  31  Sup. 
Ct.  472,  55  L.  ed.  345,  Gompers  v. 
Buck  Stove,  etc.,  Co.,  221  TJ.  S.  418, 
451,  31  Sup.  Ct.  492,  55  L.  ed.  797, 
34  L.  K.  A.  (N.  S.)  874;  Meyers 
V.  Cheesman,  C.  C.  A.,  174  Fed. 
783,  785;  Lisman  v.  Knickerbocker 
Tr.  Co.,  C.  C.  A.,  211  Fed.  413,  417. 

2  Am.  Book  Co.  v.  Kansas,  193  U. 
S.  49,  48  L.  ed.  613. 

3  Wingert  v.  First  Nat.  Bank  of 
Hagerstown,  223  U.  S.  670,  56  L.  ed. 
605,  the  construction  of  a  building; 
MiUs  V.  Green,  159  U.  S.  651,  40  L. 
ed.  293;  Jones  v,  Montague,  194  U. 
S.  147;  Richardson  v.  McChesney, 
218  U.  S.  487,  54  L.  ed.  1121,  elec- 
tion cases.  Contra,  matter  of  Mad- 
den, 148  N.  Y.  136;  Matter  of  Good- 
man, 146  N.  Y.  284;  People  ex  rel. 
Press  Pub.  Co.  v.  Martin,  72  Hun. 
354;  s.  C,  142  N.  Y.  228,  40  Am. 
St.  Eep.  592;  Matter  of  Cuddebeek, 
3  N.  Y.  App.  Div.  103;  matter  of 
Hopper  V.  Britt,  203  N.  Y.  144; 
Matter  of  Hopper  v.  Britt,  204  N.  Y. 
524;  People  ex  rel.  Hotchkiss  v. 
Smith,  206  N.  Y.  231,  241;  State 
ex  rel  Morris  v.  Wrightson,  56  N.  J. 
Law  126.  See  also  Davis  v.  Ohio, 
241  U.  S.  565. 

4Dinsmore  v.  Southern  Express 
Co.,   183   U.   S.   115,   46  L.   cd.   111. 
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when  it  is  sliowii  b}'-  affidavits  filed  on  behalf  of  persons  not 
parties  to  the  suit,  that  it  is  not  conducted  by  parties  having 
adverse  interests,  but  is  a  collusive  appeal  taken  for  the  purpose 
of  obtaininfr  a  decision.^ 

§  705e.  Practice  upon  motions  to  dismiss.  No  motion  to  dis- 
miss, except  on  special  assignment  by  the  court,  will  be  heard, 
unless  previous  notice  has  been  given  to  the  adverse  party,  or 
his  counsel  or  attorney.^  In  the  Supreme  Court  the  party  mov- 
ing to  dismiss  must  serve  notice  of  the  motion,  with  a  copy  of  his 
brief  or  argument,  on  the  counsel  for  his  opponent  at  least  three 
weeks  before  the  time  fixed  for  submitting  the  motion,  in  all 


In  the  latter  cases  after  legislation 
which  made  the  controversy  moot  the 
Supreme  Court  directed  the  dismissal 
of  the  bill  without  prejudice  and 
without  costs.  Berry  v.  Davis,  242 
U.  S.,  468;  Board  of  Public  Utility 
Commissioners  v.  Compaflia  General 
de  Tabacos  de  Filipinas,  249  U.  S. 
425.  So  in  City  of  Padueah  v.  Pa- 
ducah  Water  Co.,  C.  C.  A.,  258  Fed. 
20  (municipal  ordinance).  This  was 
also  done  where  a  war  had  rendered 
the  controversy  moot  by  interrupt- 
ing the  business  which  was  affected. 
TJ.  S.  V.  Hamburg-Amerikanische 
Packetfahrt-Actien  Oesellschaft,  239 
U.  S.  466;  U.  S.  v.  Am.-Asiatie 
Steamship  Co.,  242  U.  S.  537.  See 
Commercial  Cable  Co.  v.  Burleson, 
250  U.  S.  360,  39  Sup.  Ct.  512,  6:^ 
L.  ed.  1030.  Where  the  new  statute 
re-enacted  with  additions  the  former 
law  and  was  open  to  the  same  consti 
tutional  objections  the  Supreme 
Court  exercised  jurisdiction  to  de- 
cide those  upon  the  writ  of  error. 
Campbell  v.  California,  200  U.  S.  37, 
50  L.  ed.  382. 

5  Cleveland  v.  Chamberlain,  1 
Black,  419,  17  L.  ed.  93;  Embry  v. 
Palmer,  107  U.  8.  3,  27  L.  ed.  346; 
Benner  v.  Hayes,  C.  C.  A.,  80  Fed. 
953.     See  S.  Sternau  &  Co.  v.  George 


Borgfeldt  &  Co.,  C.  C.  A.,  254  Fed. 
694.  Upon  a  motion  to  dismiss  an 
appeal  on  the  ground  that  the  con- 
troversy is  fictitious,  where  the  evi- 
dence leaves  the  question  doubtful, 
the  court  will  grant  a  rule  to  show 
cause  why  the  suit  should  not  be  dis- 
missed, with  leave  to  both  parties  to 
take  and  file  depositions  in  support 
of  and  against  the  motion.  Am. 
Wood  Paper  Co.  v.  Heft,  8  WaU, 
333,  19  L.  ed.  379;  East  Tenn.,  V. 
&  G.  E.  Co.  V.  So.  Tel.  Co.,  125  U. 
S.  695,  31  L.  ed.  853.  Where  pend- 
ing an  appeal  in  a  suit  between  two 
corporations  a  majority  of  the  stock 
of  the  defendant  appellant  had  been 
acquired  by  the  parties  in  control  of 
the  plaintiff  respondent,  the  Supreme 
Court  reversed  the  decree  without 
passing  upon  the  merits  and  re- 
manded the  case  for  further  proceed- 
ing in  conformity  with  the  law.  So. 
Spring  H.  G.  Min.  Co.  v.  Amador  M. 
G.  Min.  Co.,  145  U.  S.  300,  36  L.  ed. 
712.  A  receiver  cannot,  by  a  com- 
promise subsequent  to  the  decree,  de- 
prive of  his  right  to  appeal  a  credi- 
tor who  is  a  party  to  the  suit.  Em- 
pire State  Surety  Co.  v.  Carroll 
County,  C.  C.  A.,  194  Fed.  593. 
§  705e.     1  S.  C.  Rule  6. 
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eases  except  where  such  counsel  resides  west  of  the  Rocky  Moun- 
tains, when  the  notice  must  be  at  least  thirty  days.^  Affidavits 
of  the  deposit  in  the  mail  of  the  notice  and  brief,  properly  ad- 
dressed to  the  counsel  to  be  served,  duly  postpaid,  in  time  to  reach 
him  by  due  couree  of  mail,  three  weeks  or  thirty  days,  as  the  case 
may  be,  before  the  time  fixed  by  the  notice,  is  pi-ima  facie  evi- 
dence of  service  on  counsel  who  reside  without  the  District  of 
Columbia.^  Further  time  may,  however,  be  given  either  party 
by  the  court.*  A  motion  to  dismiss  a  writ  of  error  or  appeal 
upon  the  ground  of  want  of  jurisdiction,  or,  it  seems,  for  any 
other  ground  except  a  failure  to  take  the  same  in  due  tirae,^ 
or  a  failure  to  perfect  the  same,^  may  be  made  at  any  time,  even 
before  the  term  to  which  the  return  should  regularly  be  made.''' 
The  motion  day  in  the  Supreme  Court  is  Monday  throughout  the 
term.8  The  motion,  if  not  a  motion  to  docket  and  dismiss  for 
failure  to  file  the  record,  must,  in  the  first  instance,  be  submitted 
on  printed  briefs  and  arguments.^  If  the  court  requires  further 
argument  on  the  subject,  it  will  usually  be  ordered  in  connection 
with  the  argument  of  the  case  on  the  merits.^** 

The  motion  papers  should  contain  so  much  of  the  record  as  to 
enable  the  court  to  act  understandingly."  A  printed  transcript 
of  the  proceedings  in  the  court  below  may  be  used  although  the 
record  has  not  been  printed  in  the  court  of  review.^^  Affidavits 
may  be  used  in  support  of  the  motion  in  a  proper  case.^*    Where 

2  S.  C.  Eule  6.  a  motion  to  dismiss  because  of  a  set- 

3  S.  C.  Eule  6.  tlement  of  the  controversy.    Little  v. 

4  S.  C.  Rule  6.  Bowers,    134    U.    S.    547,    33   L.    ed. 

5  Such  a  motion  must  be   season-  1016;  supra,  §705,  note  7. 
ably  made.     Bryar  v.  Campbell,  177  8  S.  C.  Rule  6. 

U.  S.  649,  44  L.  ed.  926.  9  S.  C.  Rule  6. 

6  S^lpra,  §§  702,  704.  10  S.  C.  Rule  6. 

1  Ex  Parte  Russell,  13  Wall.  664,  11  Texas    Land    &    Cattle    Co.    v. 

20  L.  ed.  632;  Clark  v.  Hancock,  94  Scott,  137  U.  S.  436,  34  L.  ed.  730; 

U.  S.  493,  24  L.  ed.  146;  Thomas  v.  Waterville  v.  Van  Slyke,  115  U.  S. 

Wooldi-idge,  23  Wall.  283,  23  L.  ed.  290,  29  L.  ed.  406;  Mayer  v.  Walsh, 

135;  Whitney  v.  Cook,  99  U.  S.  607,  108  U.  S.  17,  27  L.  ed.  635. 

25  L.  ed.  446;   Whiteomb  v.  Smith-  12  Lazarus  v.  Prentice,  234  U.   S. 

son,  175  TJ.   S.   635,  44  L.   ed.  303;  263. 

Sugg  V.  Thornton,  182  U.  S.  524,  33  13  Rector  v.  Lipscomb,  141  U.   S. 

L.  ed.  447;  supra,  note  2;   Hook  v.  557,    35    L.    ed.    857;    Whiteside    v. 

Mercantile  Tr.  Co.,  C.  C.  A.,  95  Fed.  Hazleton,  110  U.  S.  296,  28  L.  ed. 

41.    Laches  is  no  ground  for  denying  152;  supra,  §  696.     For  a  case  where 
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the  question  is  doubtful  or  tlie  exaiiiiiiatiou  of  a  bulky  record 
is  required,  it  is  usual  to  postpone  the  decision  till  the  argument 
of  the  whole  case.^* 

After  one  motion  to  dismiss  has  been  filed  and  set  doAvn  for  a 
hearing,  the  party  that  filed  it  has  no  right  to  file  a  second 
motion  to  dismiss  upon  new  grounds  without  leave  of  the  court.^* 
Such  leave  will  not  be  granted  upon  formal  grounds  only.^^  If 
the  papers  are  wholly  insufficient  to  sustain  the  jurisdiction  of 
the  appellate  court,  that  court  may  of  its  own  motion,  at  the 
hearing  on  the  merits,  have  notice  of  the  insufficiency.^'  After 
the  dismissal  of  a  writ  of  error  or  appeal,  the  court  maj^,  but 
rarely  will,  reinstate  this  upon  a  motion  made  at  the  same  term 
at  which  the  order  of  dismissal  was  entered. ^^    The  dismissal  of 


the  court  held  it  improper  to  file 
copies  of  certain  letters,  see  U,  S. 
V.  Griffith,  141  U.  S.  212,  35  L.  ed. 
719. 

14  Standard  Oil  Co.  v.  Bell,  C.  C. 
A.,  82  Fed.  113.  This  is  usually 
done  when  the  objection  is  a  defect 
of  parties.  Graham  v.  O'Ferral,  C. 
C.  A.,  236  Fed.  717.  When  there 
were  cross  appeals  from  different  de- 
cisions in  the  same  case  and  the  dis- 
missal of  one  would  not  limit  the 
court's  power  to  consider  the  ques- 
tions thereby  raised  when  deciding 
the  other,  instead  of  granting  a  mo- 
tion to  dismiss  the  former,  they  were 
consolidated.  U.  S.  v,  St.  Louis  Ter- 
minal, 236  U.  S.  194.  The  post- 
lionement  of  the  consideration  of  the 
motion  until  a  hearing  of  the  case 
upon  the  merits  is  not  a  decision  that 
the  court  has  power  to  review  the 
judgment;  Cerecedo  v.  U.  S.,  239 
U.  S.  1. 

15  Nashua  &  L.  E.  Corp.  v.  Boston 
&  L.  R.  Corp.,  51  Fed.  929,  931,  per 
Gray,  J. 

16  Ibid. 

17  Ibid. 

18  Bank  of  U.  S.  v.  Swan,  3  Pet. 


68,  7  L.  ed.  605;  Gleuny  v.  Laugdon, 
94  U.  S.  604,  24  L.  ed.  237;  Knox 
V.  Exchange  Bank,  12  Wall.  379,  20 
L.  ed.  414;  Alviso  v.  U.  S.,  6  Wall. 
457,  18  L.  ed.  721;  Betts  v.  Gaha- 
gan,  C.  C.  A.,  205  Fed.  890.  The  al- 
lowance of  such  an  order  rests  in 
the  discretion  of  the  appellate  court, 
Gvviu  V.  Breedlove,  15  Pet.  284,  10 
L.  ed.  740;  James  v.  McCormack, 
105  U.  S.  265,  26  L.  ed.  1044.  A  mo- 
tion to  reinstate  the  cause  must  be 
made  at  the  term  at  which  the  order 
of  dismissal  was  entered.  Rice  v. 
Minn.  &  N.  W.  R.  Co.,  21  How.  82, 
16  L.  ed.  31;  Selma  &  M.  E.  Co. 
V.  Louisiana  Nat.  Bank,  94  U.  S. 
253,  24  L.  ed.  32.  But  see  Jackson 
V.  Ashtou,  10  Pet.  480,  9  L.  ed.  502. 
Long  delay  may  be  a  ground  for  de- 
nying such  a  motion,  even  though 
made  at  the  term  at  which  the  order 
of  dismissal  was  entered.  Johnson 
V.  WUkins,  118  U.  S.  228,  30  L.  ed. 
210;  Doming 's  Appeal,  10  Wall.  251, 
19  L.  ed.  893.  Such  a  motion  may 
be  granted,  where  the  notice  of  the 
motion  to  dismiss  was  insufficient 
and  irregular,  since  it  designated  no 
time   for   hearing,   Glenny   v.   Lang- 
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an  appeal,  although  erroneous,  does  not  vacate  the  decree  ap- 
pealed from.^^  A  party  who  has  obtained  an  order  dismissing 
his  adversary's  appeal  is  estopped  from  maintaining  the  juris- 
diction of  the  appellate  court  by  objecting  to  the  jurisdiction  of 
the  court  below  although  the  time  allowed  for  an  application  for 
a  rehearing  has  not  expired.^o  xjpon  the  dismissal  of  an  appeal 
the  court  has  the  power  to  allow  damages  not  exceeding  five  per 
centum  for  the  delay .^^ 

§  705f .  Motions  to  affirm.  ' '  The  court  in  any  pending  cause 
will  receive  a  motion  to  affirm  on  the  ground  that  it  is  manifest 
that  the  writ  or  appeal  was  taken  for  delay  only,  or  that  the  ques- 
tions on  which  the  decision  of  the  cause  depend  are  so  frivolous 
as  not  to  need  further  argument.  The  same  procedure  shall 
apply  to  and  control  such  motions  as  is  provided  for  in  cases  of 
motions  to  dismiss  under  paragraph  4  of  this  rule. ' '  ^  This  prac- 
tice has  been  followed  in  the  Circuit  Court  of  Appeals  for  the 
Second  Circuit  when  made  in  the  alternative  asking  the  court 


don,  94  U.  S.  604,  24  L.  ed.  237; 
where  the  omission  to  return  the  cita- 
tion arose  from  tlie  neglect  of  the 
court  below,  and  the  citation  has 
been  lost  or  destroyed;  Alviso  v.  U. 
S.,  6  Wall.  457,  18  L.  ed.  721 ;  where 
a  trustee  in  bankruptcy  applies  to 
have  a  case  reinstated  which  was  dis- 
missed, and  to  be  substituted  for 
the  bankrupt  as  plaintiff  in  error,  if 
he  applies  at  the  same  term,  Knox 
V.  Exchange  Bank,  12  Wall.  379,  20 
L.  ed.  414;  where  an  appeal  has 
been  dismissed  for  the  failure  of  the 
appellant  to  file  a  transcript  within 
the  time  required  by  the  rule  of  the 
court,  proyided  that  the  transcript  is 
filed  during  the  term.  Bank  of  U. 
S.  V.  Swan,  3  Pet.  68,  7  L.  ed.  605; 
West  Chicago  St.  R.  Co.  v.  Ells- 
worth, C.  Ci  A.,  77  Fed.  664.  But 
see  Rule  8  as  amended,  137  IT.  S. 
710;  Bradley  v.  Eccles,  C.  C.  A.,  126 
Fed.  945. 

19  Stewart  v.  ONeal,  C.  C.  A.,  237 
Fed.  897. 


20  McSweeney  Packing  Co.  v.  Besh- 
lin,  C.  C.  A.,  211  Fed.  922. 

21  Deming  v.  Carlisle  Packing  Co., 
226  U.  S.  102,  57  L.  ed.  — . 

§705f.  IS.  C.  Rule  6,  subd.  5; 
Whitney  v.  Cook,  99  U.  S.  607,  25 
L.  ed.  446;  Hinckley  v.  Morton,  103 
U.  S.  764,  26  L.  ed.  458;  Micas  v. 
Williams,  104  U.  S.  556,  26  L.  ed. 
842;  Swope  v.  Leflfingwell,  105  U.  S. 
3,  26  L.  ed.  939;  Chanute  City  v. 
Trader,  132  U.  S.  210,  33  L.  ed.  345; 
Ennis  Water  Works  v.  City  of  Ennis, 
233  U.  S.  652;  Toop  v.  Ulysses  Land 
Co.,- 237  U.  S.  580;  Pennsylvania  Co. 
V.  Donat,  239  U.  S.  50;  Chi.  &  Rock 
Island  R.  R.  v.  Devine,  239  U.  S.  52 ; 
Union  Pac.  E.  R.  Co.  v.  Laughlin, 
247  U.  S.  204;  Palmer  v.  Ohio,  248 
U.  S.  32;  Piedmont  Power  &  Light 
Co.  V.  Town  of  Graham,  253  U,  S. 
193.  See  §  707  infra.  But  see  Con- 
tributors to  the  Pennsylvania  Hos- 
pital V.  City  of  Philadelphia,  245  U. 
S.  20 ;  Bates  v.  Bodie,  245  U.  S.  520. 
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either  to  dismiss  or  to  affirm.^  The  motion,  like  all  other  motions 
in  the  Supreme  Court,  must  be  reduced  to  writing,  and  contain 
a  brief  statement  of  the  facts  and  object  of  the  motion.^  It  is 
the  safer  and  the  usual  practice  for  the  moving  party  to  print 
the  transcript  before  the  submission  of  the  motion,  unless  it  has 
been  previously  printed  by  his  adversary.  The  motion  papers 
should  contain  so  much  of  the  record  as  to  enable  the  court  to  act 
understandingly.*  The  motion  to  affirm,  if  made  before  the  rec- 
ord is  printed,  will  rarely  be  granted  unless  the  motion  papers, 
which  must  be  printed,  are  very  full,  and  clearly  show  the  friv- 
olous character  of  the  appeal  or  error.^  Where  the  question  is 
doubtful  or  the  examination  of  a  bulky  record  is  required,  it  is 
usual  to  postpone  the  decision  till  the  argument  of  the  whole 
case.^ 

§  706.  Printing  the  record.    The  record  must  be  printed  for 
the  use  of  the  court  and  counsel.     The  following  rule  regulates 


2  Ehederi  Actien  Gesellscliaf  t 
Oceana  v.  Holland,  C.  C.  A.,  241  Fed. 
990;  National  Surety  Co.  v.  Uni- 
versal Transp.  Co.,  0.  C.  A.,  256  Fed. 
450;  both  in  the  Second  Circuit. 
Felkner  v.  Southern  Trust  Co.,  C. 
C.  A.,  8th  ct.,  264  Fed.  798.  For- 
merly in  the  Supreme  Court  a  mo- 
tion to  affirm  was  not  granted  unless 
as  an  alternative  to  a  motion  to  dis- 
miss and  not  then  unless  there  was 
a  colorable  ground  for  the  dismissal. 
School  Dist.  V.  Hall,  106  U.  S.  428, 
27  L.  ed.  287;  Hinckley  v.  Morton, 
103  U.  S.  764,  26  L.  ed.  458 ;  Davies 
V.  Corbin,  113  U.  S.  687,  28  L.  ed. 
1149;  Walsington  v.  Nevin,  128  U. 
S.  578,  32  L.  ed.  544;  New  Orleans 
v.  Louisiana  Const.  Co.,  129  U.  S. 
45,  32  L.  ed.  607;  The  Alaska,  130 
U.  S.  201,  32  L.  ed.  923.  Except  in 
cases  where  the  appeal  was  clearly 
frivolous.  Chanute  City  v.  Trader, 
132  U.  S.  210,  33  L.  ed.  345;  The 
S.  C.  Tyron,  105  U.  S.  267,  26  L.  ed. 
1026;  Swope  &  Leffingwell,  105  U. 
S.  3,  26  L.  ed.  939;  Sugg  v.  Thorn- 


ton, 132  U.  S.  524,  33  L.  ed.  447. 
But  see  Amory  v.  Amory,  91  U.  S. 
356,  23  L.  ed.  436.  It  could  not  be 
united  with  a  motion  to  dismiss  for 
a  defect  in  the  bond.  Gay  v.  Parpart, 
101  U.  S.  391,  25  L.  ed.  841;  but 
it  might  be  with  a  motion  to  dismiss 
for  a  defect  in  the  form  of  a  writ  of 
error;  Evans  v.  Brown,  109  U.  S. 
180,  27  L,  ed.  898;  although  it  was 
usually  coupled  with  a  motion  to 
dismiss  for  want  of  jurisdiction. 

3  S.  C.  Rule  6. 

4  Texas  Land  &  Cattle  Co.  v. 
Scott,  137  U.  S.  436,  34  L.  ed.  730; 
Waterville  v.  Van  Slyke,  115  U.  S. 
290,  29  L.  ed.  406;  Mayer  v.  Walsh, 
108  U.  S.  17,  27  L.  ed.  635. 

5  Crane  Iron  Co.  v.  Hoagland,  108 
U.  S.  6,  27  L.  ed.  632;  Carey  v. 
Houston  &  T.  C.  Ey.  Co.,  150  U.  S. 
170,  37  L.  ed.  1041;  The  Colonel 
McLeod,  112  U.  S.  710,  28  L.  ed. 
825. 

6  Standard  Oil  Co.  v.  Bell,  C.  C. 
A.,  82  Fed.  113. 
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printing  the  record  in  tlie  Supreme  Court: — "1.  In  all  cases 
the  plaintiff  in  error  or  appellant,  on  docketing  a  case  and  filing 
the  record,  shall  make  such  cash  deposit  with  the  clerk,  for  the 
payment  of  his  fees  as  he  may  require,  or  otherwise  satisfy  him 
in  that  behalf.  2.  The  clerk  shall  cause  an  estimate  to  be 
made  of  the  cost  of  printing  the  record,  his  fee  for 
preparing  it  for  the  printer  and  supervising  fee,  and  other 
probable  fees,  and  upon  application  therefor  shall  furnish 
the  same  to  the  party  docketing  the  case.  If  such  esti- 
mated sum  should  not  be  paid  within  ninety  days  after  the 
cause  is  docketed  it  shall  be  the  duty  of  the  Clerk  to  report  that 
fact  to  the  court,  and  thereupon  the  cause  will  be  dismissed,  un- 
less good  cause  to  the  contrary  is  shown.  3.  Upon  payment  by 
either  party  of  the  amount  estimated  by  the  clerk,  twenty-five 
copies  of  the  record  shall  be  printed,  under  his  supervision,  for 
the  use  of  the  court  and  of  counsel.  4.  In  cases  of  appellate 
jurisdiction  the  original  transcript  on  file  shall  be  taken  by  the 
clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to  be  made 
for  the  printer  of  such  original  papers,  sent  up  under  Rule  8, 
section  4,  as  are  necessary  to  be  printed ;  and  of  the  whole  record 
in  cases  of  original  jurisdiction.  5.  The  clerk  shall  supervise  the 
printing,  and  see  that  the  printed  copy  is  properly  indexed.  He 
shall  distribute  the  printed  copies  to  the  justices  and  the  reporter, 
from  time  to  time,  as  required,  and  a  copy  to  the  counsel  for 
the  respective  parties.  6.  If  the  actual  cost  of  printing  the 
record,  together  with  the  fee  of  the  clerk,  shall  be  less  than  the 
amount  estimated  and  paid,  the  amount  of  the  difference  shall 
be  refunded  by  the  clerk  to  the  party  paying  it.  If  the  actual 
cost  and  clerk's  fee  shall  exceed  the  estimate  the  amount  of  the 
excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed 
copy  to  either  party  or  his  counsel.  7.  In  case  of  reversal,  affirm- 
ance, or  dismissal,  with  costs,  the  amount  of  the  cost  of  print- 
ing the  record  and  of  the  clerk's  fee  shall  be  taxed  against  the 
party  whom  costs  are  given,  and  shall  be  inserted  in  the  body 
of  the  mandate  or  other  proper  process.  8.  Upon  the  clerk's  pro- 
ducing satisfactory  evidence,  by  affidavit  or  the  acknowledgment 
of  the  parties  or  their  sureties  of  having  served  a  copy  of  the 
bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  par- 
ties or  their  sureties,  an  attachment  shall   issue  against  such 
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parties  or  sureties,  respectively,  to  compel  payment  of  said  fees. 
9.  When  the  record  is  filed,  or  within  twenty  days  thereafter, 
the  plaintiff  in  error  or  appellant  may  file  with  the  Clerk  a  state- 
ment of  the  points  on  which  he  intends  to  rely  and  of  the  parts 
of  the  record  which  he  thinks  necessary  for  the  consideration 
thereof,  with  proof  of  service  of  the  same  on  the  adverse  party. 
The  adverse  party,  within  thirty  days  thereafter,  may  designate 
in  Avriting,  filed  with  the  Clerk,  additional  parts  of  the  record 
which  he  thinks  material;  and,  if  he  shall  not  do  so,  he  shall 
be  held  to  have  consented  to  a  hearing  on  the  parts  designated 
by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record 
shall  be  so  designated  by  one  or  both  of  the  parties,  the  Clerk 
shall  print  those  parts  only ;  and  the  Clerk  will  consider  nothing 
but  those  parts  of  the  record  and  the  points  so  stated.  If  at  the 
hearing  it  shall  appear  that  any  material  part  of  the  record  has 
not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed 
or  such  other  order  made  as  the  circumstances  may  appear  to 
the  Court  to  require.  If  the  defendant  in  error,  or  appellee, 
shall  have  caused  unnecessary  parts  of  the  record  to  be  printed, 
such  order  as  to  costs  may  be  made  as  the  Court  shall  think 
proper. "  ^ 

By  the  general  rules  of  the  Circuit  Courts  of  Appeals.  "The 
counsel  for  the  plaintiff  in  error  or  appellant  shall  print  and  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is 
called  for  argument,  twenty  copies  of  the  record,  unless  a  dif- 
ferent order  as  to  such  printing  is  made  by  the  court,  either  of  its 
own  motion,  or  upon  application  made  at  least  ten  days  before 
the  case  is  called  for  argument;  and  shall  furnish  three  copies 
of  the  printed  record  to  the  adverse  party  at  least  six  days  be- 
fore the  argument.  The  parties  may  stipulate  in  writing  that 
parts  only  of  the  record  shall  be  printed,  and  the  case  may  be 
heard  on  the  part  so  printed,  but  the  court  may  direct  the  print- 
ing of  other  parts  of  the  record.  If  the  record  shall  not  have 
been  printed  when  the  case  is  reached  in  the  regular  call  of  the 
docket,  the  case  may  be  dismissed.     In  case  of  reversal,  affirm- 

§  706.    1  S.  C.  Eule  10,  as  amended  et  Fastener  Co.  v.  Kraetzer,  150  U. 

October    Term    1921:    De    Groot    v.  S.   Ill,  37  L.  ed.  1019.     See  supra, 

U.  S.,  5  Wall.  419,  18  L.  ed.   700.  §704. 
Costs  were  enforced  in  Ball  &  Lock- 
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ance,  or  dismissal  with  costs,  the  amount  paid  for  printing  the 
record  shall  be  taxed  against  the  party  against  whom  costs  are 
given."  ^    The  cases  in  which  records  printed  in  the  court  below 


2  C.  C.  A.  Eule  23.  By  subsequent 
amendments  in  the  First  Circuit 
twenty -five  copies  were  required;  in 
the  Second  Circuit,  fifteen;  in  the 
Fourth  Circuit,  forty;  in  the  Fifth, 
Sixth  and  Seventh  Circuits,  twenty- 
five.  See  infra,  Appendix  V,  S.  D.  N. 
Y.  Eule  26.  ' '  The  parties  in  any 
suit  in  which  an  appeal  or  writ  of 
error  has  been  taken  may  stipulate 
by  themselves  or  their  attorneys 
what  shall  be  printed  as  the  record 
on  appeal.  If  any  party  wishes  any 
document  or  statement  included  or 
omitted  in  the  record,  to  the  in- 
clusion or  omission  of  which  any 
other  party  objects,  a  summary  ap- 
plication .may  be  made  to  the  judge 
who  heard  the  case,  or,  in  his  ab- 
sence, to  the  judge  attending  to  ex 
parte  business,  to  determine  whether 
such  document  or  statement  shall  be 
included  or  omitted.  The  appellant 
or  plaintiff  in  error  may  thereupon 
print  as  many  copies  of  such  record 
on  appeal  as  may  be  required  by  the 
rules  of  the  Circuit  Court  of  Ap- 
peals. Such  copies  shall  be  printed 
in  fair  and  legible  type  upon  pages 
eleven  inches  long  by  seven  inches 
wide,  with  a  margin  of  at  least  two 
inches  in  width.  One  such  printed 
copy  may  be  presented  to  the  clerk 
with  a  stipulation  by  the  parties  or 
their  attorneys  that  such  printed 
copy  is  a  true  transcript  of  the  rec- 
ord as  agreed  on  by  the  parties  or 
as  settled  by  the  court.  If  such 
copy  with  such  stipulation  is  pre- 
sented the  clerk  shall  certify  the 
same  as  the  transcript  of  record, 
without  charge,  except  such  as  may 


be  lawfully  made  for  the  certificate 
itself:  If,  however,  the  parties  to 
any  appeal  or  writ  of  error  shall  fail 
to  execute  and  deliver  to  the  clerk 
the  stipulation  above  required  the 
clerk  shall,  before  certification,  ex- 
amine the  printed  documents  ten- 
dered him  for  certification  and  as- 
certain that  the  mode  of  printing 
conforms  to  this  rule,  and  that  the 
printed  pages  do  contain  a  transcript 
of  the  record  as  agreed  upon  by  the 
parties  or  as  settled  by  the  court, 
as  the  case  may  be,  and  for  such  ex- 
amination the  clerk  shall  before  cer- 
tification, charge  and  collect  for  the 
use  of  the  United  States  the  sum 
authorized  to  be  charged  for  such 
services,  in  addition  to  the  lawful 
charge  for  his  certificate.  This  rule 
shall  not  apply  to  the  preparation  of 
records  on  appeal  in  Equity  cases 
which  are  governed  by  Rules  75,  76 
and  77  of  the  Supreme  Court  Equity 
Eules,  but  after  the  statement  pro- 
vided for  in  Supreme  Court  Equity 
Eule  75  or  77  has  been  approved  by 
the  court  or  a  judge  thereof  the  ap- 
peal record  may  be  printed  and  cer- 
tified as  set  forth  in  this  Eule  if  the 
parties  shall  stipulate  that  the 
printed  copy  presented  to  the  clerk 
is  a  true  transcript  of  the  record  as 
agreed  on  by  the  parties  or  as  settled 
by  the  court. ' ' 

In  one  case  the  Circuit  Court  of 
Appeals  extended  the  time  to  file  the 
record  until  such  a  stipulation  has 
been  made  or  errors  needing  correc- 
tions had  been  shown.  Meyers  v. 
U.  S.,  C.  C.  A.,  218  Fed.  372. 


3858  WRITS   OP    ERROR   AND    APPEALS  [§  707 

can  be  used  in  the  court  of  re\aew  have  been  previously  ex- 
plained.' Under  special  circumstances  where  there  were  serious 
objections  to  the  enlargement  of  the  defendant  on  bail,  the  court 
dispensed  with  the  printing  of  the  record  and  briefs  upon  a  writ 
of  error  to  review  a  judgment  of  conviction  in  a  criminal  prose- 
cution.* In  an  extraordinary  case,  when  the  appellant  was  too 
poor  to  print  the  record,  the  same  dispensation  has  been  made 
in  a  civil  suit.^  The  expense  of  printing  tlie  record  on  appeal  or 
in  the  court  below  may  be  paid  from  funds  in  the  hands  of  a 
receiver,^  the  record  for  the  court  below  may  be  thus  printed 
in  such  a  manner  as  to  be  used  in  the  court  of  review  should  an 
appeal  be  subsequently  taken  by  either  party.''  All  briefs  and 
records  for  the  use  of  the  court  must  be  printed  in  such  form  and 
size  that  they  can  be  conveniently  cut  and  bound  so  as  to  make 
an  ordinary  octavo  volume.' 

§  707.  Argument  of  appeals  and  writs  of  error.  The  rules  of 
the  Supreme  Court  provide:  "1.  In  all  cases  brought  here  on 
writ  of  error,  appeal,  or  otherwise,  the  court  will  receive  printed 
arguments  without  regard  to  the  number  of  the  cases  on  the 
docket,  if  the  counsel  on  both  sides  shall  choose  to  submit  the 
same  within  the  first  ninety  days  of  the  term ;  and,  in  addition, 
appeals  from  the  Court  of  Claims  may  be  submitted  by  both 
parties  within  thirty  days  after  they  are  docketed,  but  not  after 
the  first  day  of  April ;  but  thirty  copies  of  the  arguments,  signed 
by  attorneys  or  counsellors  of  this  court,  must  be  first  filed.  2. 
When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a 
printed  argument  shall  be  filed  for  one  or  both  parties,  the  case 
shall  stand  on  the  same  footing  as  if  there  were  an  appearance 
by  counsel.  3.  When  a  case  is  taken  up  for  trial  upon  the  regular 
call  of  the  docket,  and  argued  orally  in  behalf  of  only  one  of  the 
parties,  no  printed  argument  for  the  opposite  party  will  be  re- 
ceived, unless  it  is  filed  before  the  oral  argument  begins,  and  the 
court  will  proceed  to  consider  and  decide  the  case  upon  the  ex 
parte  argument.    4.  No  brief  or  argument  will  be  received,  either 

3  Supra,  §§  417,  417a.  See  Bald-  260,  262,  in  bankruptcy.  See  §  417, 
win  Co.  V.  E.  S.  Howard  Co.,  C.  C.       667,  supra. 

A.,  Nov.  10,  1919.  6  Ferguson  v.  Dent,  46  Fed.  88. 

4  Morse  v.  U.  S.,  C.  C.  A.,  168  7  Dent  v.  Ferguson,  131  U.  S.  397. 
Fed.  49.  8  S.  C.  Eule  31 ;  C.  C.  A.  Eule  26. 

6  Be  Friedman,  C.  C.  A.,  161  Fed. 
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through  the  clerk  or  otherwise,  after  a  case  has  been  argued  or 
submitted,  except  upon  leave  granted  in  open  court  after  notice 
to  opposing  counsel. ' '  ^ 

"1.  The  court,  on  the  second  day  in  each  term,  will  com- 
mence calling  the  cases  for  argument  in  the  order  in  which 
they  stand  on  the  docket,  and  proceed  from  day  to  day  dur- 
ing the  term  in  the  same  order  (except  as  hereinafter  pro- 
vided) ;  and  if  the  parties,  or  either  of  them,  shall  be  ready 
when  the  case  is  called,  the  same  will  be  heard;  and  if  neither 
party  shall  be  ready  to  proceed  in  the  argument,  the  case  shall 
be  continued  to  the  next  term  of  the  court  unless  some  good  and 
satisfactory  reason  to  the  contrary  shall  be  show^n  to  the  court.- 


§707.  IS.  C.  Eule  20.  Where 
parties  stipulate  to  submit  a  case 
without  any  mention  of  the  time  of 
submission,  or  any  reference  to  the 
rule  just  cited,  the  court  will  not 
compel  a  submission  before  the  case 
is  called  for  argument  in  its  regular 
place  on  the  calendar.  Glen  v.  Fant, 
124  U.  S.  123,  31  L.  ed.  352.  Such 
a  stipulation  cannot  be  withdrawn 
except  by  leave  of  the  court  for 
cause  shown.  Muller  v.  Dows,  94  U. 
S.  277,  24  L.  ed.  76.  Where,  after 
such  a  stipulation  has  been  made, 
at  the  time  appointed  for  the  sub- 
mission no  argument  was  filed  by 
the  plaintiff  in  error,  the  court 
treated  the  cause  as  submitted,  and 
affinned  the  judgment  without  pass- 
ing specially  upon  the  assignments 
of  error  returned  with  the  record; 
but  subsequently  rescinded  the  order 
of  affirmance  on  condition  that  the 
plaintiff  should  pay  the  costs  of  the 
term  and  print  the  record  within 
sixty  days.  Aurreeoechea  v.  Bangs, 
110  U.  S.  217,  28  L.  ed.  125.  Where 
a  number  of  causes  were  pending 
against  different  defendants  who  re- 
lied upon  a  common  ground  of  de- 
fense, united  in  the  employment  of 
counsel,   and   contributed   to  a   com- 


mon fund  for  the  expense  of  litiga- 
tion; the  Supreme  Court  refused  to 
accept  the  submission  of  one  of  the 
causes,  which  it  was  claimed  had 
been  amicably  arranged  under  the 
employment  of  new  counsel  for  the 
defense,  when  the  original  counsel 
employed  for  the  general  defense, 
who  were  still  retained  in  a  subse- 
quent case,  objected  to  such  a  sub- 
mission. Smelting  Co.  v.  Kemp,  103 
U.  S.  666,  26  L.  ed.  313.  Cf.,  supra, 
§  705b.  Where  a  cause  which  had 
been  submitted  on  briefs  involved  a 
constitutional  question  upon  which 
there  was  a  difference  of  opinion  in 
the  Supreme  Court,  the  submission 
was  set  aside,  the  cause  restored  to 
the  calendar,  and  an  oral  argument 
ordered.  Louisiana  v.  New  Orleans, 
103  U.  S.  521,  26  L.  ed.  306.  Where 
a  cause  was  submitted  under  a  stipu- 
lation, but  the  brief  did  not  comply 
with  that  provision  of  Eule  21  which 
provides  that  "when  a  statute  of  a 
State  is  cited,  it  shall  be  printed  at 
length,"  the  submission  was  set 
aside,  and  the  cause  restored  to  its 
place  on  the  docket.  School  District 
V.  Insurance  Co.,  101  U.  S.  472,  25 
L.  ed.  868. 
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2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on 
each  day  during  the  term.  But  on  the  coming  in  of  the  court 
on  each  day  the  entire  number  of  such  ten  cases  will  be  called, 
with  a  view  to  the  disposition  of  such  of  them  as  are  not  to  be 
argued.  3.  Criminal  cases  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party.  4.  Cases  once  adjudicated  by 
this  court  upon  merits,  and  again  brought  up  by  writ  of  error 
or  appeal,  may  be  advanced  by  leave  of  the  court  on  motion  of' 
either  party.  5.  Revenue  and  other  cases  in  which  the  United 
States  are  concerned,  which  also  involve  or  affect  some  matter  of 
general  public  interest,  or  which  may  be  entitled  to  precedence 
under  the  provisions  of  any  act  of  Congress,  may  also  by  leave 
of  the  court  be  advanced  on  motion  of  the  Attorney-General."  ^ 
The  calendar  practice  of  the  Circuit  Courts  of  Appeals  differe 
in  the  different  circuits.^  Special  rules  provide  for  a  summary 
disposition  of  petitions  for  the  revision  of  orders  in  bankruptcy.* 


2S.  C.  Rule  26.  By  S.  C.  Rule 
6,  subd.  G:  "Although  the  court 
upon  consideration  of  a  motion  to 
dismiss  or  a  motion  to  affirm  may- 
refuse  to  grant  the  motion,  it  may 
nevertheless,  if  the  conclusion  is 
arrived  at  that  the  case  is  of  such  a 
character  as  not  to  justify  extended 
argument,  order  the  cause  trans- 
ferred for  hearing  to  a  summary 
docket.  The  hearing  of  the  causes 
on  such  docket  will  be  expedited, 
the  court  providing  from  time  to 
time  for  such  speedy  disposition  of 
the  docket  as  the  regular  order  of 
business  may  permit,  and  on  the 
hearing  of  such  causes  one-half 
hour  will  be  allowed  each  side  for 
oral  argument."  Writs  of  error  to 
revise  the  judgments  of  State  courts 
in  criminal  cases  take  precedence 
on  the  calendar,  unless  the  Supreme 
Court  otherwise  directs.  U.  S.  R.  S., 
§  710.  Writs  of  error  to  judgments 
of  conviction  of  capital  crimes  in 
the  courts  of  the  United  States 
must  be  advanced  to  a  speedy  hear- 


ing on  motion  of  either  party.  25 
St.  at  L.  656,  Ch.  113,  §6.  Other 
criminal  cases  may  be  advanced  by 
leave  of  the  court  on  motion  of 
either  party.  S.  C.  Rule  26.  Where 
a  State  is  a  party,  or  the  execution 
of  the  revenue  laws  of  a  State  is 
enjoined  or  stayed,  such  State  or 
the  parfy  claiming  under  the  rev- 
enue laws  of  a  State,  the  execution 
whereof  is  stayed,  is  entitled  on 
showing  sufficient  reason  to  have 
the  cause  heard  at  any  time  after 
it  is  docketed,  in  preference  to  any 
civil  causes  pending  in  the  court 
between  private  parties.  U.  S.  R. 
S.,  §  949.  See  supra,  §  373.  Such  a 
case  will  not  be  advanced  at  the  mo- 
tion of  the  party  opposing  the 
State,  or  seeking  to  enjoin  the  exe- 
cution of  its  revenue  laws.  Central 
R.  Co.  v.  Bourbon  County,  116  U. 
S.  538,  29  L.  ed.  725. 

3  See   the    rules    in   the   Appendix 
V,  infra, 

4  Ibid. 


707 1  ARGUMENT 


3861 


Supreme  Court  Rule  26  "  6  all  motions  to  advance  cases  must 
be  printed,  and  must  contain  a  brief  statement  of  the  matter 
involved,  with  the  reasons  for  the  application.  7.  No  other  case 
will  be  taken  up  out  of  the  order  on  the  docket,  or  be  set  down 
for  any  particular  day,  except  under  special  and  peculiar  cir- 
cumstance to  be  shown  to  the  court.^  8.  Two  or  more  cases, 
involving:  the  same  question,  may,  by  the  leave  of  the  court,  be 
heard  together,  but  they  must  be  argued  as  one  case.^  9.  If, 
after  a  case  has  been  passed,  the  parties  shall  desire  to  have  it 
heard,  they  may  file  with  the  clerk  their  joint  request  to  that 
effect,  and  the  case  shall  then  be  by  him  reinstated  for  call  ten 
cases  after  that  under  argument,  or  next  to  be  called  at  the  end 
of  the  day  the  request  is  filed.  If  the  parties  will  not  unite  in 
such  a  request,  either  may  move  to  take  up  the  case,  and  it  shall 
then  be  assigned  to  such  place  upon  the  docket  as  the  court  may 
direct.  10.  No  stipulation  to  pass  a  case  will  be  recognized  as 
binding  upon  the  court.  A  case  can  only  be  so  passed  upon  ap- 
plication made  and  leave  granted  in  open  court."  ''  When  a  case 
is  called  for  argument  at  two  successive  terms,, and  upon  the  call 
at  the  second  term  neither  party  is  prepared  to  argue  it,  the 
case  will  be  dismissed  at  the  costs  of  the  plaintiff  unless  sufficient 
cause  for  a  postponement  is  .shown.^  The  Supreme  Court  may 
postpone  the  argument  of  an  important  constitutional  question 
when  the  bench  is  not  fuU.^  "The  court  will,  at  every  term, 
announce  on  what  day  it  will  adjourn  at  least  ten  days  before 
the  time  which  shall  be  fixed  upon,  and  the  court  will  take  up  no 
case  for  argument,  nor  receive  any  case  upon  printed  briefs, 

5  S.  C.  Eule  26.  But  see  Poin-  of  the  jurisdiction  of  the  court  be- 
dexter  v.  Greeuhow,  109  U.  S.  63,  low,  will  be  advanced  on  motion, 
27  L.  ed.  860.  An  appeal  from  part  and  heard  under  the  rules  pre- 
of  an  order  will  rarely,  if  ever,  be  scribed  by  Eule  6,  in  regard  to  mo- 
heard  before  the  rest  of  the  appeal  tions  to  dismiss  writs  or  error  and 
taken.      U.   S.   v.   Lee   Yen   Tai,   C.  appeals."     S.   C.  Eule  32. 

C.   A.,  108   Fed.   950.  7  S.  C.  Eule  26. 

6  Ableman  v.  Booth,  18  How.  479,  8  S,   C.   Eule   19. 

15  L.  ed.  465.     See  Cissna  v.  State  9  Mayor  of  N.  Y.  v.  Miln,  9  Pet. 

of     Tennessee,     242     IJ.      S.     195.  85,   9   L.   ed.    60;    Briscoe   v.    Com- 

"  Cases    brought    to    this    court   by  monwealth   Bank,    9    Pet.    85,   9   L. 

writ   of   error   or  appeal  where   the  ed.  60. 
only  question  in  issue  is  the  question 
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within  three  days  next  before  the  day  fixed  upon  for  adjourn- 
ment."" 

By  Supreme  Court  Rule  21  "1.  The  counsel  for  plaintiff  in 
error  or  appellant  shall  file  with  the  clerk  of  the  court,  at  least 
three  weeks  before  the  case  is  called  for  argument,  thirty  copies 
of  a  printed  brief,  one  of  which  shall,  on  application,  be  fur- 
nished to  each  of  the  counsel  engaged  upon  the  opposite  side. 
2.  This  brief  shall  contain,  in  the  order  here  stated:  (1)  A 
concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in  which  they  are  raised. ^^ 
(2)  A  specification  of  the  errors  relied  upon,  which,  in  cases 
brought  up  by  writ  of  error,  shall  set  out  separately  and  particu- 
larly each  error  asserted  and  intended  to  be  urged ;  and  in  cases 
brought  up  by  appeal  the  specification  shall  state,  as  particularly 
as  may  be,  in  what  the  decree  is  alleged  to  be  erroneous.^^  When 


10  S.  C.  Eule  27. 

11  In  one  case  where  this  was  not 
done,  the  Circuit  Court  of  Appeals 
considered  the  question  whether  the 
findings  below  were  sufficient  to  sup- 
port the  judgment.  Eastern  Oil  Co. 
V.  Holcomb,  C.  C.  A.,  212  Fed.  126 ; 
Lee  Edwards  v.  Bodkin,  C.  C.  A., 
249  Fed.  562.'  In  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit, 
Eule  24,  §  2,  directs  that  the  brief 
shall  contain  "a  statement  of  the 
question  or  questions  involved 
which  shall  be  in  the  briefest  and 
most  general  terms,  without  names, 
dates,  amounts  or  particulars  of  any- 
kind  whatever."  (224  Fed.  xvii.) 
The  court  approved  the  following 
summary:  "(a)  Whether,  under 
the  undisputed  evidence,  the  court 
should  have  held  as  a  matter  of  law, 
that  the  plaintiff  assumed  the  risk 
of  injury,  (b)  Whether,  under  the 
undisputed  evidence,  the  court 
should  have  held,  as  a  matter  of 
law,  that  the  plaintiff  was  guilty  of 
contributory  negligence,  (c)  Wheth- 
er, under  all  the  evidence,  the  court 


should  have  directed  a  verdict  for 
the  defendant. ' '  Am.  Car  &  Foun- 
dry Co.  V.  Matzok,  C.  C.  A.,  228 
Fed.  179. 

18  A  disregard  of  the  rules  in 
this  respect  will  justify  an  affirm- 
ance. Lohman  v.  Stockyards  Loan 
Co.,  243  Fed.  517;  certiorari  denied, 
245  U.  S.  668,  38  Sup.  Ct.  134,  63 
L.  ed.  539;  Daly-West  Mining  Co. 
V.  Savage,  C.  C.  A.,  253  Fed.  548; 
certiorari  denied,  249  TJ.  S.  607, 
39  Sup.  Ct.  290,  63  L.  ed.  799. 
The  pages  in  the  transcript  which 
contain  the  rulings  as  to  which  er- 
ror is  charged  should  be  cited, 
Thompkins  v.  Missouri,  K.  &  T.  Ey. 
Co.,  211  Fed.  385;  Illinois  Cent.  E. 
Co.  V.  Nelson,  C.  C.  A.,  212  Fed. 
69,  75;  Eastern  Oil  Co.  v.  Holcomb, 
C.  C.  A.,  212  Fed.  126;  Colorado 
Yule  Marble  Co.  v.  CoUins,  C.  C.  A., 
230  Fed.  78;  Broatch  v.  Boysen,  C. 
C.  A.,  236  Fed.  516.  For  a  case 
where  the  court  refused  to  consider 
an  objection  in  the  absence  of  the 
citation  to  the  pages  of  the  record 
showing  the  rulings  and  exceptions 
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the  evfoY  alleged  is  to  the  admission  or  to  the  rejection  of  evi- 
dence, the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected.^*  When  the  error  alleged  is  to 
the  charge  of  the  court,  the  specification  shall  set  out  the  part 
referred  to  totidem  verbis,  whether  it  be  instructions  given  or 
instructions  refused.  When  the  error  alleged  is  to  a  ruling  upon 
the  report  of  a  master,  the  specification  shall  state  the  exception 
to  the  report  and  the  action  of  the  court  upon  it.  (3)  A  brief 
of  the  argument,  exhibiting  a  clear  statement  of  the  points  of 
law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the 
record  and  the  authorities  relied  upon  in  support  of  each  point.^* 


upon  the  subject,  see  Northwestern 
S.  B.  &  Mfg.  Co.  V.  Great  Lakes 
E.  Works,  181  Fed.  38.  As  to  the 
references  to  the  record,  see  Nat. 
Cash  Eeg.  Co.  v.  Leland,  C.  C.  A., 
94  Fed.  502.  The  specification  of 
errors  in  the  brief  should  conform 
substantially  to  the  assignment  of 
errors  in  the  record.  Vider  v.  O'- 
Brien, C.  C.  A.,  62  Fed.  326.  As 
to  setting  forth  the  evidence  in  the 
specifications,  see  Haldaue  v.  U.  S., 
C.  C.  A.,  69  Fed.  819.  Where  sev- 
eral specifications  of  error  are  re- 
ferred to  in  a  brief  as  a  whole,  the 
court  may  refuse  to  examine  them. 
New  York  Dry  Goods  Store  v.  Pabst 
Brewing  Co.,  C.  C.  A.,  112  Fed.  381, 
383.  Matters  contained  In  the  as- 
signment of  errors  in  the  transcript 
to  which  the  brief  contains  no  ref- 
erence are  usually  not  considered. 
Eastern  Oil  Co.  v.  Holcomb,  C.  C 
A.,  212  Fed.  126;  Gibson  v.  Chesa- 
peake &  O.  Ey.  Co.,  C.  C.  A.,  215 
Fed.  24;  Town  of  Newberry  v.  Na- 
tional Bank,  C.  C.  A.,  234  Fed.  209 ; 
City  of  Goldfield,  Colo.  v.  Roger, 
C.  C.  A.,  249  Fed.  39;  Consolidated 
Interstate-Callahan  M.  Co.  v.  Wit- 
kouski,  C.  C.  A.,  249  Fed.  833.  As 
to  waiver  of  an  error  assigned,  see 
also,  Boston  &  M.  R.   R.  v.  Baker, 


C.  C.  A.,  236  Fed.  896.  The  speci- 
fications should  refer  to  the  assign- 
ments in  the  record.  Badders  Cloth- 
ing Co.  v.  Burnham-Munger-Eoot 
Dry  Goods  Co.,  C.  C.  A.,  228  Fed. 
470.  For  a  case  where  an  error 
argued  in  the  brief  at  length  but 
not  set  forth  in  the  specifications 
was  considered,  see  Klink  v.  Chi- 
cago, R.  I.  &  P.  Ey.  Co.,  219  Fed. 
457. 

ISWeiland  v.  Pioneer  Irr.  Co., 
C.  C.  A.,  238  Fed.  519;  Kreuzer  v. 
U.  S.,  C.  C.  A.,  254  Fed.  34.  But 
see  Ludwig  v.  Bressler,  C.  C.  A., 
253  Fed.  8.  "In  all  cases  of  equity 
or  admiralty  jurisdiction,  heard  in 
this  court,  no  objection  shall  here- 
after be  allowed  to  be  taken  to 
the  admissibility  of  any  deposition, 
deed,  grant,  or  other  exhibit  found 
in  the  record  as  evidence,  unless 
objection  was  taken  thereto  in  the 
court  below  and  entered  of  record; 
but  the  same  shall  otherwise  be 
deemed  to  have  been  admitted  by 
consent."  S.  C.  Eule  13.  See  infra, 
§711g. 

14  A  citation  of  the  American 
Bankruptcy  Eeports  without  refer- 
ence to  the  volume  and  page  of 
the  Supreme  Court  Eeports  or  the 
Federal  Eeporter  where  the  case  is 
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When  a  statute  of  a  State  is  cited,  so  much  thereof  as  ftiay  be 
deemed  necessary  to  the  decision  of  the  case  shall  be  printed 
at  length.  3.  The  counsel  for  a  defendant  in  error  or  an  ap- 
pellee shall  file  with  the  clerk  thirty  printed  copies  of  his  argu- 
ment, at  least  one  week  before  the  case  is  called  for  hearing. 
His  brief  shall  be  of  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  that  no  specification  of 
errors  shall  be  required,  and  no  statement  of  the  case,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  contro- 
verted. 4.  When  there  is  no  assignment  of  errors,  as  required 
by  section  997  of  the  Revised  Statutes,  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  specified 
according  to  this  rule  will  be  disregarded;  but  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned  or  specified. ^^ 
5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an 
appellant  is  in  default,  the  case  may  be  dismissed  on  motion; 
and  when  a  defendant  in  error  or  an  appellee  is  in  default,  he 
will  not  be  heard,  except  on  consent  of  his  adversary,  and  by 
request  of  the  court.  6.  When  no  oral  argument  is  made  for 
one  of  the  parties,  only  one  counsel  will  be  heard  for  the  ad- 
verse party.  7.  No  brief  or  printed  argument,  required  by  the 
foregoing  sections,  shall  be  filed  by  the  clerk  unless  the  same 
shall  be  accompanied  by  satisfactory  proof  of  service  upon  coun- 
sel for  the  adverse  party.  8.  Every  brief  of  more  than  20  pages 
shall  contain  on  its  front  fly  leaves  a  subject  index  with  page 
references,  the  subject  index  to  be  supplemented  by  a  list  of  all 

reported   is   improper.      Be   Kerner,  493 ;   Ireton  v.  Pennsylvania  Co.,  C. 

C.  C.  A.,  250  Fed,  993.  C.  A.,  185  Fed.  84.     The  appellate 

15  See  supra,  §701;   U.  S.  E.   S.,  court  ■will  take  notice  of  a  question 

§997,  and  S.  C.  Eule  35;   C.  C.   A.  affecting   the   jurisdiction,   although 

Eules  11,  24,  §  701 ;   Treat  v.  Jemi-  not   specified   in   the   assignment   of 

.*<on,   20   Wall.   652,   22   L.    ed.   449 ;  errors,  and  in  such  a  case  may  di- 

Eyan  v.   Koch,   17   Wall.   19,  21   L.  rect    that    briefs    be    filed    on    that 

ed.    611;    Boston   M.    Co.    v.    Eagle  point.     Pennsylvania   E.   Co.   v.   St. 

M.   Co.,   115  U.   S.   221,   29  L.   ed.  Louis,  A.  &  T.  H.  E.  Co.,  116  U.  S. 

392;    Hunt    v.    Blackburn,    127    IJ.  472,  29  L.  ed.  696;  Perez  v.  Fernan- 

S.    774,   32   L.    ed.    323;    Stevenson  dez,   202   U.   S.   80,   100,   50   L.   ed. 

V.  Barbour,  140  V.  S.  48,  35  L.  ed.  942,    949;    A.    Santaella    &    Co.    v. 

338;    Mann  v.   Dempster,   C.   C.  A.,  Otto   F.   Lange   Co.,   C.   C.   A.,   155 

181    Fed.    76;    Western   Union   Tel.  Fed.  719;   Yeaudle  v.  Pennsylvania 

Co.  V.  Winland,  C.  C.  A.,  182  Fed.  E.   Co.,  C.  C.   A.,   169  Fed.   938. 
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cases  referred  to,  alphabetically  arranged,  together  with  refer- 
ences to  pages  where  the  cases  are  cited."  ^^  The  same  practice 
prevails  in  this  respect  in  the  Circuit  Courts  of  Appeals,  except 
that  the  time  of  filing  briefs  and  the  number  of  copies  varies 
in  the  different  circuits,  and  that  an  index  and  table  of  cases 
is  not  usually  required."  Where  a  brief  contains  scandalous 
matter,  irrelevant  to  the  questions  raised  by  the  writ  of  error 
or  appeal,  it  may  be  stricken  from  the  file."  A  constitutional 
question  not  raised  in  the  court  below  cannot,"  except  in  an 
extraordinary  ease,^©  be  raised  for  the  first  time  in  the  appellate 
court.  In  the  Supreme  Court  the  brief  must  be  of  octavo  size 
and  all  of  the  same,  including  the  quotations,  must  be  printed 
in  clear  type  (never  smaller  than  small  pica),  and  on  unglazed 
paper.21  The  rules  of  the  different  Circuit  Courts  of  Appeals 
have  certain  different  regulations  upon  this  subject.^^  No 
printed  argument  will  be  received  after  the  oral  argument  be- 
gins or  after  a  case  has  been  submitted,  except  upon  leave 
granted  in  open  court  after  notice  to  opposing  counsel.^^ 


16  S.  C.  Eule  21.  Walton  v.  Wild 
Goose  Mill.  &  Trading  Co.,  C.  C. 
A.,  123  Fed.  209;  ^tna  Indemnity 
Co.  V.  J.  K.  Crowe  Coal  &  Min. 
Co.,  C.  C.  A.,  154  Fed.  545;  David- 
son S.  S.  Co.  V.  U.  S.,  C.  C.  A., 
142  Fed.  315;  Crosby  v.  Emer- 
son, C.  C.  A.,  142  Fed.  713;  A. 
Santaella  &  Co.  v.  Otto  F.  Lange 
Co.,  C.  C.  A.,  155  Fed.  719;  Chi- 
cago Great  Western  Ey.  Co.  v.  Egan, 
C.  C.  A.,  159  Fed.  40. 

IV  See  Appendix  V,  infra.  For  a 
case  where  the  Court  of  Appeals 
for  the  Ninth  Circuit  refused  to 
consider  a  brief  signed  by  a  coun- 
sel not  admitted,  nor  qualified  for 
admission,  to  its  bar,  see  Piper  v. 
Cashell,  C.  C.  A.,  118  Fed.  1019. 
Deposit  in  the  mail  ten  days  be- 
fore the  argument  is  sufficient  if 
the  brief  is  duly  addressed.  Eusso- 
Chinese  Bank  v.  Nat.  Bank  of  Com- 
merce of  Seattle,  Wash.,  C.  C.  A., 
187  Fed.  80. 


18  Green  v.  Elbert,  137  U.  S.  615, 
34  L.  ed.  792;  Yellow  Poplar  Lum- 
ber Co.  V.  Chapman,  173  U.  S.  705, 
a  petition  for  a  writ  of  certiorari; 
Eoyal  Arcanum  v.  Green,  237  U.  S. 
531,  546;  Smith  v.  Simpson,  C.  C. 
A.,  140  Fed.  712,  see  U.  S.  Ex  rel. 
Brown  v.  Lane,  232  U.  S.  598.  See 
Cox  V.  Wood,  247  U.  S.  3.  Where 
a  party 's  brief  contained  argument 
based  on  a  letter  from  opposing 
counsel,  written  after  decree  and 
offering  a  compromise,  he  was 
denied  costs.  Malleable  Iron  Eange 
Co.  V.  Lee,  C.  C.  A.,  263  Fed.   896. 

19  Western  Union  Tel.  Co.  v.  Win- 
land,   C.   C.   A.,    182   Fed.   493. 

20  See  Weems  v.  U.  S.,  217  U.  S. 
349,  54  L.  ed.  793. 

21  S.  C.  Eule  31. 

22  See  Appendix  V,  infra. 

23  S.  C.  Eule  20. 
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When  there  is  no  appearance  for  the  plaintiff  in  error  when 
the  case  is  called  for  argument,  the  defendant  may  have  him 
called  and  have  the  writ  of  error  or  appeal  dismissed,  or  may 
open  the  record  and  pray  for  an  affirmance.^*  When  the  de- 
fendant in  error  then  fails  to  appear,  the  court  may  proceed  to 
hear  argument  on  the  part  of  the  plaintiff,  and  give  judgment 
according  to  the  right  of  the  cause.'^^  When  a  case  is  reached 
and  no  appearance  is  entered  for  either  party,  the  case  is  dis- 
missed at  the  cost  of  the  plaintiff.''^  A  printed  argument  filed 
on  behalf  of  either  party  is  equivalent  to  an  appearance  on  his 
behalf.*^'  In  the  Supreme  Court  when  no  oral  argument  is  made 
for  one  of  the  parties,  only  one  counsel  will  be  heard  for  the 
adverse  party .^^  Otherwise,  each  party  is  entitled  to  be  heard 
by  two  counsel  and  no  more,  except  by  leave  of  the  court.^® 
In  the  Supreme  Court  one  hour  on  each  side  is  allowed  for  the 
argument  of  an  appeal  or  writ  of  error,  and  one  hour  on  the 
argument  of  a  motion  which  is  heard  orally;  but  in  cases  cer- 
tified from  the  Circuit  Courts  of  Appeals,  cases  involving  solely 
the  jurisdiction  of  the  courts  below  and  writs  of  error  brought 
by  the  United  States  to  review  the  quashing  or  dismissal  of  an 
indictment,  forty-five  minutes  only  on  each  side  was  allowed.'® 
In  the  Circuit  Courts  of  Appeals  the  matter  is  regulated  by  their 
respective  rules.  By  leave  of  the  court  granted  before  the  argu- 
ment begins  more  time  may  be  allowed.'^  The  time  may  be 
apportioned  between  counsel  on  each  side  at  their  discretion; 
but  a  fair  opening  of  the  case  must  be  made  by  the  party  having 
the  opening  and  closing  arguments.'^    The  plaintiff  in  error  or 

24  S.  C.  Eule  16;  Hunt  v.  Black-  27  S.  C.  Eule  20. 

burn,  127  U.  S.  774,  32  L.  ed.  323;  28  S.  C.  Eule  21  as  amended  De- 
Stevenson  v.  Barbour,  140  U.  S.  48,  cember    11,    1893,    150   TJ.    S.    713; 
35   L.   ed.   338;    Boston   M.    Co.   v.  C.  C.  A.  Eule  24. 
Eagle  M.  Co.,  115  U.  S.  221,  29  L.  29  S.  C.  Eule  21 ;  C.  C.  A.  Eules 
ed.  392.     A  motion  to  set  aside  a  24,   25. 

judgment    of   affirmance   for   a   de-  30  S.  C.  Eule  22,  as  amended  Oct. 

fault,  which  would  otherwise  be  ex-  21,  1918,  248  U.  S.  528;   and  Eule 

cused,  will  be  denied  if  it  appears  6;  C.  C.  A.  Eules  25  and  21. 

that  the  judgment  must  be  afdrmed  31  S.  C.  Eule  22 ;    C.   C.  A.  Eule 

on   the   merits.      Treat   v.   Jemison,  25. 

131  U.  S.  cxxxv,  23  L.  ed.  134.  32  S.  C.  Eule  22;    C.   C.  A.  Eule 

25  S.  C.  Eule  17.  25. 

26  S.  C.  Eule  18;  supra,  §512. 
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appellant  is  entitled  to  open  and  conclude  the  case.^^  Where 
there  are  cross-appeals,  they  are  argued  together  as  one  case, 
and  the  plaintiff  below  has  the  right  to  open  and  conclude  the 
argument.'*  No  persons  not  appearing  in  the  record  have  the 
right  to  be  heard  on  an  appeal  or  writ  of  error,'^  but  the  trustee 
of  a  bankrupt  may  be  heard,  as  well  as  the  bankrupt,  on  a  writ 
of  error  brought  by  the  bankrupt  of  which  the  trustee  is  entitled 
to  the  benefit.'^  The  court  of  review  may  allow  a  hearing  to  a 
person  interested  in  a  decision  who  is  not  a  party  and  was  not 
entitled  to  intervene  below ;  ^"^  but  in  such  a  case  he  is  usually 
only  permitted  to  file  a  brief  as  amicus  curiae.^^  In  a  case  in 
which  the  United  States  are  parties,  the  court  will  rarely  hear 
counsel  employed  by  another  Executive  Department  in  opposi- 
tion to  the  Attorney-General  or  his  representative.'®  Except 
perhaps  in  admiralty,*"  appellees  who  have  perfected  no  cross- 
appeal  cannot  be  heard  except  in  support  of  the  decree  below  *^ 
Where  a  board  of  county  commissioners  alone  brought  a  writ 
of  error  to  an  order  for  a  mandamus  against  them  and  the  clerk 
and  treasurer  of  the  county,  who  did  not  join  in  the  writ,  the 
board  was  not  allowed  to  allege  an  error  affecting  the  clerk  and 
treasurer,  but  not  the  board.*^    The  appellate  court  may  refuse 

88  S.  C.  Kule  22 ;  C.  C.  A,  Eule  25.  S.  Line  v.  Miraman  S.  S.  Co.,  C.  C. 

84  S.  C.  Eule  22;   0.   C.  A.   Kule  A.,  167  Fed.  960. 
25;  L.  Bucki  &  Son  L.  Co.  v.  Atl.  41  The   Slavers,   2   Wall.    383,    17 

Lumber  Co.,  C.  C.  A.,  93  Fed.  765.  L.   ed.   911;    The   Stephen  Morgan, 

35  Harrison  v.  Nixon,  9  Pet.  483,  94  TJ.  S.  599,  24  L.  ed.  266;  Loudon 

9  L.  ed.  201;  TJ.  S.  v.  Patterson,  15  v.  Taxing  Dist.  of  Shelby  County, 
How.  10,  14  L.  ed.  578;  The  Mabey,       104  U.  S.  771,  26  L.  ed.  923;  Gage 

10  Wall.  419,  19  L.  ed.  963.  The  v.  Pumpelly,  115  U.  S.  454,  29  L. 
William  Bagley  v.  U.  S.,  5  Wall.  ed.  449;  O'Neil  v.  Wolcott  Min. 
377,  18  L.  ed.  583.  Co.,  C.  C,  A.,  174  Fed.  527;  Phila- 

36  Hill  V.  Harding,  107  U.  S.  631,  delphia  Casualty  Co.  v.  Fechheimer, 
27  L.  ed.  493.  C.  C.  A.,  220  Fed.  401;   Moller  v. 

87  IT.  S.  V.  Terminal  E.  R.  Ass  'n,  Herring,   C.   C.   A.,   255   Fed.    670 ; 

236  U.  S.  194.  Davey  Tree  Expert  Co.  v.  Van  Bil- 

38  Veitia   v.   Fortuna    Estates,   C.  Hard,  C.  C.  A.,  255  Fed.  781.    Cross- 
C.  A.,  240  Fed.  256.  errors    cannot    be    presented    by    a 

39  The  Gray  Jacket,  5  Wall.  370,  party   who    is    neither    plaintiff    in 
18  L.  ed.  653.  error  nor  appellant.     Midland  Val- 

40  Irvine  v.   The  Hesper,   122  U.  ley  E.  Co.  v.  Fulgham,  181  Fed.  91. 
S.  256,  30  L.  ed.  1175;   Munson  S.  42  Cherokee     County     Comrs'     v. 
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to  hear  argument  in  support  of  a  writ  of  error  in  a  criminal 
case  where  the  plaintiff  in  error  has  put  himself  beyond  the 
reach 'of  process  of  the  court  below.'*'  "No  justice  or  judge 
before  whom  a  cause  or  question  shall  have  been  tried  or  heard 
in  a  District  Court  *  *  *  shall  sit  in  the  trial  or  hearing 
of  such  cause  or  question  in  the  Circuit  Court  of  Appeals. ' '  ** 
§708.  Rehearings.  In  the  Supreme  Court,  "A  petition  for 
reliearing  after  judgment  can  be  presented  only  at  the  term  at 
which  judgment  is  entered,  unless  bj^  special  leave  granted  dur- 
ing the  term ;  and  must  be  printed  and  briefly  and  distinctly 
state  its  grounds,  and  be  supported  by  certificate  of  counsel ; 
and  will  not  be  granted,  or  permitted  to  be  argued,  unless  a 
justice  who  concurred  in  the  judgment  desires  it,  and  a  majority 
of  the  court  so  determines. ' '  ^  The  practice  in  the  Circuit  Courts 
of  Appeals  is  substantially  the  same;^  but,  in  some  of  the  cir- 
cuits, the  time  of  filing  the  petition  is  limited  to  thirty  days  or 
a  month  after  the  entry  of  the  judgment  or  the  receipt  by  the 
clerk  of  the  printed  opinion,  and  in  the  Fifth  Circuit  twenty 
days.'  No  rehearing  or  reargument  will  be  allowed  when  not 
applied  for  till  after  the  term  at  which  a  cause  is  decided,  un- 
less by   special   leave   of  the  court  granted   during  the   term.* 


Wilson,  109  IT.  S.  621,  27  L.  ed. 
1053.  See  Indiana  So.  E.  Co.  v. 
Liverpool,  L.  &  G.  Ins.  Co!,  109  U. 
S.  168,  27  L.  ed.  895. 

43  Smith  V.  U.  S.,  94  U.  S.  97,  24 
L.  ed.  32.  On  an  appeal  from  an 
order  upon  a  petition  for  the  writ 
of  luibeas  corpus,  where  the  peti- 
tioner had  in  pursuance  of  the  or- 
der been  placed  without  the  juris- 
diction of  the  court  and  of  the 
United  States,  the  Suprenre  Court 
dismissed  the  writ  without  an  ex- 
amination into  its  merits.  Cheiong 
Al  Moy  V.  U.  S.,  113  U.  S.  216,  28 
L.  ed.  983. 

44  26  St.  at  L.  827,  §  3 ;  Am.  Con- 
struction Co.  V.  Jacksonville,  T.  & 
K.  R.  Co.,  148  U.  S.  372,  37  L.  ed. 
486;  Morgan  v.  Dillingham,  174  U. 
S.  153,  43  L.  ed.  930,  supra,  §  693. 


§  708.     1  S.  C.  Eule  30. 

2C.  C.  A.  Eule  29.  For  a  case 
where  this  rule  was  disregarded,  see 
Omaha  Electric  Light  &  Power  Co. 
v.  City  of  Omaha,  C.  C.  A.,  216 
Fed.  848,  856. 

3  See  infra.  Appendix  V. 

4  Hudson  V.  Guestier,  7  Cranch. 
1,  3  L.  ed.  249;  Bushnell  v.  Crooke 
Min.  &  Sm.  Co.,  150  U.  S.  82,  37 
L.  ed.  1007;  Williams  v.  Conger, 
131  U.  S.  390,  33  L.  ed.  201;  S. 
C.  Eule  30;  C.  C.  A.  Eule  29. 
Kirchberger  v.  American  Acetylene 
Burner  Co.,  C.  C.  A.,  142  Fed.  169. 
The  filing  during  the  term  is  in 
due  time  although  because  of  an 
immediate  vacation  it  cannot  be 
heard  till  the  following  term.  Oeh- 
ring  V.  Fox  Typewriter  Co.,  C.  C. 
A.,  254  Fed.   774.     Where  the  Cir- 
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Nor,  at  least  in  an  equity  case,  after  the  cause  has  been  remitted 
to  the  court  below,^  unless  the  mandate  has  been  recalled.^  Nor, 
after  the  decision  of  any  case,  unless  a  justice  who  concurred 
in  the  decision  moves  for  a  rehearing,  even  if  the  court  was 
equally  divided,'  and  not  then  unless  the  proposition  receives 
the  support  of  a  majority  of  the  court.^ 

The  proper  practice  for  a  party  who  desires  a  rehearing  is 
to  submit  Avithout  argument  a  brief  printed  petition  or  sugges- 
tion of  the  points  thought  important  whieli  must  be  supported 
by  the  certificate  of  counsel  that  in  his  opinion  the  petition  is 
well  founded  and  is  not  made  for  the  purpose  of  delay.®  If 
upon  such  petitioner's  suggestion,  any  judge  who  concurred  in 
the  decision  thinks  proper  to  move  for  a  rehearing,  the  motion 
will  be  considered.^"  Otherwise  the  motion  will  be  denied  as 
of  course,  except  in  the  Circuit  Court  of  Appeals  for  the  Seventh 


cuit  Court  of  Appeals  rule  required 
that  the  petition  for  a  rehearing  be 
filed  within  thirty  days  after  the 
opinion  was  filed,  it  was  held  that 
the  rule  should  not  be  enforced 
thereafter  when  an  authority,  upon 
which  the  decision  was  based  had 
been  reversed  during  the  same  term. 
Unitype  Co.  v.  Long,  C.  C.  A.,  149 
Fed.  196. 

5  Brov.-der  v.  McArthur,  7  Wheat. 
58,  5  L.  ed.  397;  Sibbald  v.  U.  S., 
12  Pet.  488,  9  L.  ed.  1167;  Wash- 
ington Bridge  Co.  v.  Stewart,  3 
How.  413,  11  L.  ed.  658;  Peck  v. 
Sanderson,  18  How.  42,  15  L.  ed. 
262. 

6Killian  v.  Ebbinghaus,  111  U.  S. 
798,  28  L.  ed.  593;  Ex  pai-te  Cren- 
shaw, 15  Pet.  119,  10  L.  ed.  682;  U. 
S.  V.  Gomez,  23  How.  326,  16  L.  ed. 
552.  Whore  the  rule  required  man- 
dates to  be  retained  a  specified  time 
after  the  decision,  it  was  held  that 
a  motion  for  a  reargument  would  not 
be  entertained  after  that  time,  un- 
less it  was  shown  that  counsel  were 


not  notified  of  the  decision  or  that 
the  grounds  of  the  motion  could  not 
have  been  easily  ascertained  within 
the  time.  Crabtree  v.  McCurtain,  C. 
C.  A.,  66  Fed.  1. 

7  Brown  v.  Aspden,  14  How.  25, 
14  L.  ed.  311;  U.  S.  v.  Knight,  1 
Black.  488,  17  L.  ed.  80;  Public 
Schools  v.  Walker,  9  Wall.  603,  19 
L.  ed.  650;  Shreveport  v.  Holmes, 
125  U.  S.  694,  31  L.  ed.  854;  s.  c. 
Rule  30;   C.  C.  A.  Rule  29. 

8  Ambler  v.  Whipple,  23  Wall. 
278,  23  L.  ed.  127.  Very  rarely 
then  in  the  Supreme  Court  unless  an 
important  constitutional  question  is 
involved.  Shreveport  v.  Holmes,  125 
U.  S.  694. 

9  S.  C.  Rule  30 ;  C.  C.  A.  Rule  29 ; 
Hinds  V.  Keith,  C.  C.  A.,  57  Fed. 
10;  U.  S.  V.  The  Dago,  C.  C.  A., 
63  Fed.  182;  Gregory  v.  Pike,  C.  C. 
A.,  67  Fed.  837;  supra,  §445.  For 
a  form,  see  New  Orleans  v.  Walker, 
176  U.  S.  92,  44  L.  ed.  385. 

10  Public  Schools  v.  Walker,  9 
Wall.  603,  19  L.  ed.  650. 
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Circuit. ^^  No  reply  to  the  application  is  allowed  to  the  other 
side;  nor  does  the  court  usually  write  an  opinion  when  the 
petition  is  denied.^''  A  rehearing  has  been  granted  at  the  re- 
quest of  a  stranger  to  the  record  whose  rights  were  affected  by 
the  decision.  1^  The  petition  should  not  set  forth  matter  not  dis- 
closed by  the  record ;  ^^  but  a  subsequent  decision  of  another  tri- 
bunal which  is  binding  upon  the  court  may  be  a  sufficient  rea- 


11  C.  C.  A.  Kule  7th  Ct.  29.  See 
Appendix. 

12  Ambler  v.  Whipple,  23  Wall. 
278,  23  L.  ed.  127.  If  the  hearing 
in  the  appellate  court  was  on  an 
imperfect  record^  a  large  part  of  the 
material  evidence  which  was  before 
the  court  below  was  omitted  from 
the  transcript,  and  there  was  no 
laches  on  the  part  of  the  appellee  in 
failing  to  examine  and  perfect  the 
record  before  the  hearing;  a  strong 
case  for  a  reargument  was  presented. 
Ambler  v.  Whipple,  23  Wall.  278,  23 
L.  ed.  127.  A  rehearing  was  granted 
on  the  ground^  that  the  decree 
brought  up  by  the  appeal  was  not 
that  recited  in  the  prayer  for  an 
appeal,  but  one  rendered  subse- 
quently thereto,  and  merely  in  execu- 
tion of  it;  so  that  the  parties  might 
present  all  the  questions  which  arose 
both  on  the  original  transcript  and 
upon  the  transcript  as  corrected. 
Chicago  &  V.  E.  Co.  v.  Fosdick,  106 
U.  S.  47,  80,  27  L.  ed.  47,  59.  A 
rehearing  was  refused  when  the  ap- 
plication was  based  on  the  ground 
that  the  record  of  another  suit,  the 
decree  in  which  had  not  been  pleaded 
and  was  not  rendered  upon  the 
merits,  should  be  embodied  in  the 
transcript.  Morgan  County  v.  Allen, 
103  U.  S.  515,  26  L.  ed.  504.  A  re- 
hearing will  ordinarily  be  refused 
when  asked  upon  a  theory  incon- 
sistent  with    the    original    argument 


and  not  then  presented.  Merriman 
V.  Chicago  &  E.  I.  R.  Co.,  C.  C.  A., 
66  Fed.  663;  Reece  Folding  Maeh. 
Co.  V.  Fenwick,  C.  C.  A.,  140  Fed. 
287,  292.  A  rehearing  will  not  be 
granted  merely  because  the  case  is 
one  of  importance.  Canfield  v.  U. 
S.,  C.  C.  A.,  66  Fed.  18.  And  very 
rarely  by  a  Circuit  Court  of  Appeals 
in  a  case  where  its  decision  is  not 
final.  Texas  &  Pae.  Ry.  Co.  v.  Gen- 
try, C.  C.  A.,  57  Fed.  422.  A  re- 
hearing will  not  be  granted  because 
the  court  misquoted  testimony  in  its 
opinion,  where  such  misquotation  did 
not  affect  the  result.  Torrent  v. 
Duluth  Lumber  Co.,  32  Fed.  229. 
Nor  when  a  dismissal  was  directed 
for  want  of  jurisdiction  because  of 
statements  in  the  opinion  when  dis- 
cussing the  merits.  Supreme  Coun- 
cil of  Royal  Arcanum  v.  Hobart,  C. 
C.  A.,  244  Fed.  385. 

13  Alexander  v.  Fidelity  Trust  Co., 
C.  C.  A.,  249  Fed.  1. 

14  Chapman  &  Dewey  Lumber  Co. 
v.  St.  Francis  Levee  District,  234  U. 
S.  667;  Omaha  Elec.  Light  &  Power 
Co.  V.  City  of  Omaha,  C.  C.  A.,  216 
Fed.  848.  Not  a  subsequent  inter- 
vention which  gave  the  necessary  di- 
versity of  citizenship,  Supreme  Coun- 
cil of  Royal  Arcanum  v.  Hobart,  C. 
C.  A.,  244  Fed.  385.  It  has  been 
said  that  the  court  may  consider  a 
disclaimer  of  a  claim  under  a  patent 
filed   by   the   appellant  pending   the 
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son."  The  court  may  upon  its  own  motion  grant  a  rehearing. ^^ 
It  has  been  said  that  the  effect  of  granting  a  rehearing  is  to  make 
the  cause  stand  as  if  no  judgment  had  been  entered  in  the  court 
of  review  •,^'^  but  an  equal  division  of  the  court  upon  a  rehearing 
of  a  judgment  of  reversal  results  in  a  reversal,  not  in  an 
affirmance.^* 

§  709.  Further  proof  on  appeal.  On  an  appeal  in  equity  no 
new  evidence  can  be  taken  either  below  or  above  for  the  con- 
sideration of  the  appellate  court.^  The  same  rule  applies  to 
proceedings  on  writs  of  error  to  review  judgments  at  common 
law.2  Matter  of  record  or  documentary  evidence  which  cannot 
be  contradicted  is  usually  admitted  in  support  of  a  decree ;  ^  but 
not  in  order  to  secure  a  reversal.*     A  certiorari  may  issue  to 


mandate.  U.  S.  Light  &  H.  Co.  v. 
Safety  Car  H.  &  L.  Co.,  C.  C.  A., 
202  Ted.  915. 

15  A  rehearing  on  appeal  cannot 
be  granted  for  newly  discovered  evi- 
dence. Maxwell  Land  Grant  Case, 
122  U.  S.  365,  30  L.  ed.  1211.  Utah 
Power  &  Light  Co.  v.  U.  S.,  C.  C.  A., 
242  Fed.  924. 

16  James  v.  Clements,  C.  C.  A., 
217  Fed.  5L 

17  Hook  V.  Mercantile  Tr.  Co.,  C. 
C.  A.,  95  Fed.  41. 

ISGarmichael  v.  Eberle,  177  U.  S. 
63,  44  L.  ed.  672. 

§  709.  1  Holmes  v.  Trout,  7  Pet. 
171,  8  L.  ed.  647;   Mitchell  v.  U.  S., 

9  Pet.  711,  9  L.  ed.  283;  Pacific 
R.  Co.  of  Mo.  V.  Ketchum,  95  U.  S. 
1,   24  L.   ed.   347;    Boone   v.   Chiles, 

10  Pet.  177,  9  L.  ed.  388. 

2  Thornton  v.  Carson,  7  Cranch. 
596,  601,  3  L.  ed.  451;  Turner  v. 
Schaeffer,  C.  C.  A.,  249  Fed.  654. 

3  Hart  Steel  Co.  v.  Railroad  Sup- 
ply Co.,  244  U.  S.  294;  G.  Ricordi 
&  Co.  V.  Columbia  Graphophone  Co., 
C.  C.  A.,  263  Fed.  354;  Dunham  v. 
Townshend,  118  N.  Y.  281,  286. 

4Witzel  V.  Berman,  C.  C.  A.,  212 


Fed.  734;  (anticipatory  patents) 
Barber  v.  Otis  Motor  Sales  Co.,  C. 
C.  A.,  240  Fed.  723;  Stillwell  v. 
Carpenter,  62  N.  Y.  639;  Day  v. 
Town  of  New  Lots,  107  N.  Y.  157. 
It  has  been  said:  "An  appellate 
court  may  avail  itself  of  authentic 
evidence  outside  of  the  record  before 
it  of  matters  occurring  since  the  de- 
cree of  the  trial  court  when  such 
course  is  necessary  to  prevent  a  mis- 
carriage of  justice,  to  avoid  a  useless 
circuity  of  j^roceeding,  to  preserve  a 
jurisdiction  lawfully  acquired,  or  to 
protect  itself  from  imposition  or 
further  prosecution  of  litigation 
where  the  controversy  between  the 
parties  has  been  settled,  or  for  other 
reasons  has  ceased  to  exist. ' '  Ridge 
V.  Manker,  C.  C.  A.,  132  Fed.  599, 
601,  per  Hook,  C.  J.  Citing  Cham- 
berlain V.  Cleveland,  1  Black.  419, 
17  L.  ed.  93;  Lord  v.  Veazie,  8  How. 
251,  12  L.  ed.  1067;  Wood  Paper 
Co.  V.  Heft,  8  Wall.  333,  19  L.  ed. 
379;  Board  of  Liquidation  v.  Rail- 
road Co.,  109  U.  S.  221,  3  Sup.  Ct. 
144,  27  L.  ed.  916;  Dakota  v.  Glid- 
den,  113  IJ.  S.  222,  5  Sup.  Ct.  428,  28 
L.  ed.  981 ;  Little  v.  Bowers,  134  U. 
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bring  before  the  court  of  review,  subsequent  proceedings  in  the 
court  of  first  instance  that  affect  a  judgment  or  decree,  from 
which  an  appeal  is  taken.^  Further  proof  upon  appeals  in 
admiralty  is  previously  considered.^ 

§  710.  Amendments  of  the  original  record  upon  appeal  or 
error.  The  court  of  review  may  allow  an  amendment  of  the 
record  below  alleging  facts  which  show  the  requisite  diversity 
of  citizenship  ^  or  which  obviate  the  objection  that  a  suit  in 
equity  should  have  been  brought  at  law  or  an  action  at  law 
should  have  been  brought  in  equity .^  Otherwise  not,^  except  by 
consent.*  Or  when  the  parties  have  treated  the  ease  below  as 
if  an  amendment  were  unnecessary  or  had  been  made.*  It  has 
been  held  that  the  court  of  review  cannot  permit  an  amendment 


S.  547,  10  Sup.  Ct.  620,  33  L.  ed. 
1016;  Washington  and  Idaho  Eail- 
road  Co.  v.  Coeur  Di'Alene  K.  &  N. 
Co.,  160  U.  S.  101,  16  Sup.  Ct.  239, 
40  L.  ed.  355.  In  Bryar  v.  Campbell, 
177  U.  S.  649,  20  Sup.  Ct.  794, 
44  L.  ed.  926;  documentary  evi- 
dence of  a  decree  of  a  State  court, 
which  was  res  adjudicata,  was  ad- 
mitted in  evidence  by  a  Circuit 
Court  of  Appeals  upon  an  appeal 
from  a  decree  in  equity.  Where  a 
material  document  had  been  ad- 
mitted, which  the  complainant-ap- 
jiellant,  through  oversight,  had 
failed  to  offer  in  evidence  below,  the 
ease  was  remanded  with  instructions 
that  the  bill  be  dismissed  unless  he 
pays  the  costs  in  both  courts  within 
sixty  days  and  submit  to  the  court 
of  first  instance  his  further  proofs 
upon  this  question,  whereupon  the 
case  should  be  reopened  for  a  re- 
hearing in  the  court  below  to  the 
extent  that  equity  might  require. 
St.  Claire  Foundry  Co.  v.  Union 
Jack  Co.,  C.  C.  A.,  184  Ted.  989. 
Upon  proof  of  a  recent  discovery 
of  an  anticipatory  patent  the  court 
dismissed  the  appeal  without  preju- 


dice and  remanded  the  cause  with  a 
direction  that  it  be  reopened  for 
additional  proof.  Firestone  Tire  & 
Eubber  Co.  v.  Seiberling,  C.  C.  A., 
245  Fed.  937. 

5  Barton  v.  Petit,  7  Cranch.  288,  3 
L.  ed.  347. 

6  Supra,  §  592a. 

§  710.  1  38  St.  at  L.  956,  Comp. 
St.  §  1251c,  quoted  supra,  §206; 
Swayne  &  Hoyt  v.  Barsch,  C.  C.  A., 
226  Fed.  581. 

2  38  St.  at  L.  956,  Comp.  St. 
§  1251a,  quoted  supra,  §  206. 

3  Pacific  E.  Co.  of  Mo.  v.  Ketchum, 
95  U.  S.  1,  24  L.  ed.  347;  Yeandle 
V.  Pa.  E.  Co.,  C.  C.  A.,  169  Fed.  938. 
But  see  Williams  v.  Molther,  C.  C. 
A.,  198  Fed.  460. 

4  Kennedy  v.  Georgia  State  Bank, 
8  How.  586,  12  L.  ed.  1209. 

5  Tremolo  Patent,  23  Wall.  518,  23 
L.  ed.  97;  Confectioner's  Mach.  & 
Mfg.  Co.  y.  Eacine  Eng.  &  Mach. 
Co.,  163  Fed.  914;  Old  Dominion 
Copper  Mining  &  Smelting  Co.  v. 
Lewisohn,  176  Fed.  745;  Pa.  Steel 
Co.  V.  N.  Y.  City  Ey.  Co.,  190  Fed. 
602;  McEldowney  v.  Card,  193  Fed. 
475. 
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striking  out  a  proper  but  unnecessary  party  whose  presence  de- 
feats the  jurisdiction.^ 

§  711.  Decisions.  In  general.  On  proceedings  upon  a  writ  of 
error  to  a  State  Court  or  to  review  the  final  judgments  or  de- 
crees of  the  Supreme  Court  of  the  Territory  of  Hawaii,  or  of 
the  Supreme  Court  of  Porto  Rico,  the  Supreme  Court  may  re- 
verse, modify,  or  affirm  the  judgment  or  decree  below;  and  has 
discretionary  power  to  award  execution,  or  remand  the  case  to 
the  court  to  which  the  writ  of  error  issued. ^  The  Supreme  Court 
or  a  Circuit  Court  of  Appeals  may  atBrm,  modify  or  reverse  any 
judgment,  decree  or  order  of  a  District  Court,  lawfully  brought 
before  it  for  review,  or  may  direct  such  judgment,  decree,  or 
order  to  be  rendered,  or  such  further  proceedings  to  be  had  by 


6  Thomas  v.  Anderson,  C.  C.  A., 
223  Fed.  41. 

§711.  IJud.  Code,  §237,  36  St. 
at  L.  1156,  38  St.  at  L.  790,  39  St. 
at  L.  726;  re-enacting  U.  S.  E.  S., 
§709;  Comp.  St.,  §1214;  Jud.  Code, 
§  246,  36  St.  at  L.  §  1158,  38  St.  at 
L.  804,  Comp.  St.,  §  1223.  See  supra^ 
§§  691b,  692.  The  decisions  of  the 
Supreme  Court  of  Porto  Kico  upon 
questions  of  local  law  will  rarely  be 
disturbed.  Eichardsou  v.  Fajardo 
Sugar  Co.,  C.  C.  A.,  237  Fed.  195; 
Philippine  Sugar  Estates  Develop- 
ment Co.  V.  Government  of  the  Phil. 
Islands,  247  U.  S.  385,  38  Sup.  Ct. 
513,  62  L.  ed.  1177;  supra,  §  691b. 

Upon  writs  of  error  to  review 
judgments  under  the  Federal  Em- 
ployers' Liability  Act  of  April 
22,  1908,  35  St.  at  L.  65,  Comp. 
St.,  §8657;  the  Supreme  Court 
ordinarily  considers  only  assign- 
ments in  relation  to  practice  plead- 
ing an  evidence  which  involve 
the  construction  of  the  statute.  Cen- 
tral Vermont  Ry.  v.  White,  238  U.  S. 
507 ;  unless  there  is  a  clear  and 
palpable  error,   Southern  Ey.  Co.   v. 


Gadd,  233  U.  S.  572;  Yazoo  &  Mis- 
sissippi Valley  E.  E.  Co.  v.  Wright, 
235  U.  S.  376;  Great  Northern  Ey. 
Co.  V.  Knapp,  240  U.  S.  464.  The 
question  whether  any  substantial  evi- 
dence justified  the  submission  to  the 
jury  of  the  issue  of  approximate 
causal  negligence  may  be  reviewed. 
Union  Pacific  E.  E.  Co.  v.HuxoU, 
245  U.  S.  535.  The  decision  of  the 
State  trial  and  appellate  courts  that 
there  was  sufficient  evidence  of  neg- 
ligence to  go  to  the  jury  will  rarely 
be  disturbed.  Great  Northern  Ey. 
Co.  V.  Donaldson,  246  U.  S.  121;  or 
insufficient,  Gillis  v.  N.  Y.,  N.  H.  & 
H.  E.  E.  Co.,  249  U.  S.  515.  See 
supra,  §§454f,  689e.  When  the 
only  foundation  of  its  jurisdiction 
is  that  the  appellant  or  plaintiff  in 
error  is  a  corporation  chartered  by 
the  United  States,  the  Supreme 
Court  goes  no  further  tlian  to  in- 
quire whether  a  plain  error  appears. 
Texas  &  Pac.  Ey.  Co.  v.  Howell,  224 
U.  S.  577,  56  L.  ed.  892;  Chicago,  R. 
I.  &  Pac.  Ey.  V.  Brown,  229  U.  S. 
317;  Texas  &  Pacific  Ey.  Co.  v. 
Rosborough,  235  U.  S.  429. 
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the  inferior  court,  as  the  justice  of  the  case  may  require.^ 
Neither  the  Supreme  Court  nor,  it  seems,  a  Circuit  Court  of 
Appeals  has  power  to  issue  execution  in  a  cause  brought  up 
from  a  District  Court,  but  must  send  a  special  mandate  to  the 
inferior  court  to  award  execution  thereupon.^  AVhenever  on 
appeal  or  writ  of  error,  or  otherwise,  a  case  coming  from  a 
Circuit  Court  of  Appeals  is  reviewed  and  determined  in  the 
Supreme  Court,  the  cause  must  be  remanded  to  the  proper  Dis- 
trict Court  for  further  proceedings  in  pursuance  of  such  de- 
termination.* AVhenever  on  appeal  or  writ  of  error,  or  other- 
wise, a  case  coming  from  a  District  Court  ^  or  other  court  ^  is 
reviewed  and  determined  in  a  Circuit  Court  of  Appeals,  in  a 
case  in  which  the  decision  of  the  Circuit  Court  of  Appeals  is 
final,  the  cause  must  be  remanded  to  such  lower  court  for  fur- 
ther proceedings  to  be  taken  in  pursuance  of  such  decisions. 
The  same  rules  apply  to  the  review  by  the  Supreme  Court  of 
the  final  judgments  and  decrees  of  the  Court  of  Appeals  of  the 
District  of  Columbia,'  of  the  District  Court  of  the  District  of 
Alaska,^  of  the  United  States  District  Courts  of  Porto  Rico  and 
Hawaii.®    No  judge  before  whom  a  cause  or  question  has  been 


2U.  S.  R.  S.,  §701;  26  St.  at 
L.  829,  §§  10,  11. 

3U.  S.  R.  S.,  §701;  26  St.  at  L. 
829,  §§  10,  11. 

4  26  St.  at  L.  829,  §  10. 

6  26  St.  at  L.  829,  §  10.  See  Har- 
per V.  Victor,  C.  C.  A.,  212  Fed.  903. 

6  This  rule  applies  to  the  review 
by  the  Circuit  Court  of  Appeals  for 
the  First  Circuit  of  the  final  judg- 
ments and  decrees  of  the  United 
States  District  Court,  and  of  the 
Supreme  Court  of  Porto  Rico,  to  the 
review  by  the  Circuit  Court  of  Ap- 
peals for  the  Fifth  Circuit  of  the 
final  judgments  and  decrees  of  the 
District  Court  of  the  Canal  Zone,  37 
St.  at  L.  565,  §  9,  Comp.  St.,  §  10045, 
to  the  review  by  the  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of 
the  final  judgments   and   decrees   of 


the  district  court  for  the  district  of 
Alaska,  Jud.  Code,  §§  134,  247,  249; 
and  of  the  Supreme  Court  and 
United  States  District  Court  of  Ha- 
waii and  of  the  United  States  Court 
for  China.  Jud.  Code,  §§  131,  246, 
as  amended  by  act  of  Jan'y  28, 
1915,  ch.  22,  §2,  38  St.  at  L.  804, 
Comp.  St.,  §  1126a.  The  Circuit 
Court  of  Appeals  cannot  direct  the 
Supreme  Court  of  Hawaii  to  correct 
a  judgment  of  reversal  by  the  latter 
court  so  as  to  render  such  judgment 
final  in  form  and  appealable.  Eum- 
sey  V.  N.  Y.  Life  Ins.  Co.,  C.  C.  A., 
267  Fed.  554. 

7  Jud.  Code,  §§  249,  250,  36  St.  at 
L.  1087. 

8  Ibid.,  §§  247,  249,  134. 

9  Ibid.,  §§  238,  249. 
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tried  or  heard  in  a  District  Court  can  sit  on  the  trial  or  hearing 
of  such  cause  or  question  in  the  Circuit  Court  of  Appeals." 

The  court  of  review  will  not  consider  exceptions  taken  by  a 
party  who  has  not  sued  out  a  writ  of  error  or  taken  an  appeal." 
A  court  of  review  cannot  consider,  by  agreement  of  the  parties 
questions  not  in  the  case;  although  a  stipulation  is  made  that 
other  suits  or  proceedings,  which  have  not  been  brought  up  on 
appeal,  be  consolidated  with  that  appeal,  when  they  were  not 
consolidated  in  the  court  of  first  instance.^^  But  by  stipulation 
the  consideration  may  be  limited  to  a  single  question,^^  provided 
that  the  jurisdiction  appears  in  the  record.^* 

It  has  been  said  to  be  the  duty  of  an  intermediate  appellate 
court,  when  reversing  a  judgment,  to  pass  on  all  the  errors  that 
have  been  assigned,  provided,  at  least,  that  they  are  not  con- 
stitutional questions,  in  order  to  avoid  duplicate  appeals.^*^ 
"Where  the  appellate  court  is  equally  divided,  the  judgment  or 
decree  of  the  court  below  is  affirmed  upon  the  point  as  to  which 
there  is  a  division,!^  and  usually  without  any  opinion.^''^  In 
such  a  case  the  appellate  court  cannot  change  the  decree  of  the 
court  below  in  any  respect ;  nor  exercise  any  discretionary  power 
to  allow  interest  on  the  affirmance ;  ^^  and  the  decision  is  not  to 
be  considered  as  settling  any  prineiple.^^ 

10  Ibid.,  %  120,  re-enacting  §  3  of  13  Lydiard-Peterson  Co.  v.  Wood- 
the  Evarts  Act,   28   St.   at   L.   666.       man,  C.  C.  A.,  205  Fed.  900. 

See    Rexf ord    v.    Brunswick-Balke-  14  See  infra,  §  711g. 

Collender  Co.,  228  U,  S.  339,  57  L.  16  William  W.  Bierce,  Limited  v. 

ed.  — .  Waterhouse,  219  U.  S.  320,  55  L.  ed. 

11  U.  S.  V.  Blackfeather,  155  U.  S.  237. 

180,   39  L.  ed.   114;    Guarantee  Co.  16  The    Antelope,    10    Wheat.    66, 

V.   Phoenix  Ins.   Co.,   C.  C.   A.,  124  6  L.    ed.    268;    Washington    Bridge 

Fed.  170;  Cooper  v.  Jewett,  C.  C.  A.,  Co.  v.   Stewart,  3   How.  413,  11  L. 

233   Fed.    618;    Thaeher   v.    Transit  ed.  658;  Holmes  v.  Jennison,  14  Pet. 

Const.  Co.,  C.  C.  A.,  234  Fed.  640;  540,   10   L.   ed.   579.     But  see   Car- 

Lasswell  Land  &  Lumber  Co.  v.  Lee  michael  v.  Eberle,  177  U.  S.  63,  44 

Wilson  &  Co.,  C.  C.  A.,  236  Fed.  322;  L.  ed.  672;  supra,  §  709. 

Henna  v.  Sauri  &  Subira,  C.  C.  A.,  17  Benton  v.  Woolsey,  12  Pet.  27, 

237    Fed.    145;    Rogers    v.    Marion  9   L.   ed.   987;    Hertz  v.   Woodman, 

County   Lumber   Corporation,    C.    C.  218  U.  S.  205,  54  L.  ed.  1001. 

A.,  251  Fed.  876;  Santa  Marina  Co.  18  Hemmenway  v.  Fisher,  20  How. 

V.  Canadian  Bank  of  Commerce,   C.  255,  15  L.  ed.  709. 

C.  A.,  254  Fed.  391.  19  Etting   v.    Bank   of    U.    S.,    11 

l2Headriek   v.   Larson,   C.    C.    A.,  Wheat.  59,  6   L.  ed.  419;    Hanifen 

152  Fed.  170.  v.  Armitage,  117  Fed.  845;  Westhus 
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Where  the  record  does  not  show  the  jurisdiction,  the  court  of 
review  should  reverse  the  judgment  of  its  own  motion.^"  In 
such  a  case  it  will  usually  direct  the  entry  of  a  judgment  or 
decree  of  dismissal,''^  or  in  a  case  originally  brought  in  a  State 
court  will  direct  a  remand,  even  if  it  has  been  stipulated  that 
the  case  shall  abide  the  decision  of  another  appeal.''^ 

§711a.  Final  determination  of  the  controversy.  In  general, 
the  appellate  court,  when  reversing  a  judgment  at  common  law, 
will  order  a  new  trial,^  and  when  reversing  a  decree  in  equity 


y.  Union  Tr.  Co.  of  St.  Louis,  C.  C. 
A.,  168  Fed.  617.  A  decision  of  an 
inferior  court  does  not  bind  a  court 
of  appellate  jurisdiction.  U.  S.  v. 
Stone  &  Downer  Co.,  C.  C.  A.,  175 
Fed.  33,  35.  Unless  the  court  of 
review  affirms  a  judgment  "on  the 
opinion  below,"  there  is  no  presump- 
tion that  it  approved  of  the  reason- 
ing of  such  court,  although  it  af- 
firmed its  judgment.  Victor  Talk- 
ing Maeh.  Co.  v.  Hoschke,  C.  C.  A., 
188  Fed.  326. 

20  Grace  v.  Am.  Cent.  Ins.  Co.,  109 
U.  S.  278,  27  L.  ed.  932,  infra, 
§  711g. 

21  Bingham  v.  Cabbot,  3  Dall.  19, 
1  L.  ed.  491;  Grace  v.  Am.  Cent. 
Ins.  Co.,  109  U.  S.  278,  27  L.  ed. 
724;  Bors  v.  Preston,  111  U.  S.  252, 
28  L.  ed.  419.  City  of  New  York  v. 
Consolidated  Gas  Co.,  253  U.  S.  219. 
But  where  the  objection  was  first 
taken  upon  the  writ  of  error,  and  it 
appeared,  although  not  by  direct 
averment,  tliat  there  was  a  diversity 
of  citizenship  between  the  parties, 
the  case  was  remanded  for  appro- 
priate action  by  the  trial  court  with 
permission  to  grant  leave  to  amend. 
Hunt  V.  Howes,  C.  C.  A.,  74  Fed. 
657.  Cf.  Everhart  v.  Huntsville  Col- 
lege, 120  U.  S.  223,  30  L.  ed.  623; 
supra,  §  556.  As  to  costs  see  §  412, 
supra. 


22Kyder  v.  Holt,  128  U.  S.  525, 
32  L.  ed.  529. 

§  711a.  1  Hudson  v.  Guestier,  6 
Cranch,  281;  Exchange  Nat.  Bank 
V.  Third  Nat.  Bank,  112  U.  S.  276, 
28  L.  ed.  722;  Little  Miami  &  C. 
&  X.  E.  Co.  V.  U.  S.,  108  U.  S.  277, 
27  L.  ed.  724;  Farmer  v.  Atlantic 
Coast  Line  R.  Co.,  205  Fed.  319; 
Murphy  v.  Milford,  A.  &  W.  St.  Ry. 
Co.,  C.  C.  A.,  210  Fed.  135;  Union 
Pac.  R.  Co.  V.  U.  S.,  C.  C.  A.,  219 
Fed.  427;  Sucesores  De  L.  Villamil 
&  Co.,  S.  En.  C.  V.  Merced  Co.,  11239 
Fed.  86;  Sucrerie  Central  Coloso  De 
Porto  Rico  V.  Fajardo,  C.  C.  A.,  24S 
Fed.  432;  United  States  v.  Fernan- 
dez, C.  C.  A.,  254  Fed.  302;  Lehigh 
Valley  R.  Co.  v.  Normile,  C.  C.  A., 
254  Fed.  680.  Cf.  Slocum  v.  N.  Y. 
Life  Ins.  Co.,  228  U.  S.  364,  decided 
by  a  majority  of  the  Supreme  Court 
with  a  strong  dissenting  opinion  bj' 
Hughes,  J.,  a  case  which  lias  been 
severely  criticised.  See  The  Green 
Bag  for  March,  1914,  the  New  York 
Law  Journal  for  March  and  April, 
1914.  For  a  defense  of  this  case 
see  the  Illinois  Law  Review,  VIII, 
287,  381,  465.  Where  the  essential 
and  ultimate  facts  have  not  been 
found  below.  South  Chicago  Elevator 
Co.  v.  United  Grain  Co.,  C.  C.  A., 
165  Fed.  132;  Chicago,  R.  I.  &  P. 
Ry.  Co.  V.  Barrett,  C.  C.  A.,  190  Fed. 
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or  admiralty,  will  direct  the  entiy  of  a  decree  below  finally 
disposing  of  the  matters  in  litigation.'*  But  a  decree  in  equity 
may  be  affirmed  in  part  and  reversed  in  part,^  an  accounting,* 
or  other  further  proceedings  may  be  ordered  when  necessary.^ 


118  J  and  there  is  not  sufficient  in 
the  record  to  justify  a  final  disposi- 
tion of  the  case,  Exchange  Mut.  Life 
Ins.  Co.  V.  Warsaw-Wilkinson  Co.,  C. 
O.  A.,  185  Fed.  487;  the  Circuit 
Court  of  Ap23eals  will  direct  a  new 
trial.  This  was  done  where  a  case 
had  been  heard  upon  the  pleadings 
and  it  appeared  to  the  court  of  re- 
view that  justice  could  be  better 
done  by  consideration  of  the  evi- 
dence of  the  facts  which  they  al- 
leged. Pfeil  V.  Jamison,  C.  C  A., 
245  Fed.  119.  Where  the  court  be- 
low, in  its  charge  to  the  jury,  pro- 
ceeded on  an  erroneous  construction 
of  a  statute,  upon  which  the  action 
was  based^  the  court  of  review  did 
not  undertake  to  determine  the  case 
on  the  evidence  in  the  record,  but 
directed  a  new  trial.  Union  Castle 
Mail  S.  S.  Co.  V.  Thomson,  C.  C.  A., 
190  Fed.  536.  See  Hawkins  v.  Dau- 
nenberg  Co.,  C.  C.  A.,  253  Fed.  529. 
Where  a  judgment  in  favor  of.  Na- 
tional Surety  Co."  v.  U.  S.,  C.  C.  A., 
228  Fed.  577;  or  against,  Chiarello 
Bros.  Co.  V.  Pedersen,  C.  C.  A.,  242 
Fed.  482,  several  parties  is  in  its 
nature  several  it  may  be  treated  as 
containing  separate  judgments  some 
of  which  may  be  affirmed  and  a  new 
trial  of  the  issues  in  the  others  di- 
rected. For  a  modification  in  favor 
of  an  alien  enemy  see  Birge-Forbes 
Co.  v.  Heye,  C.  C.  A.,  248  Fed.  636. 
For  a  refusal  to  set  aside  a  stipula- 
tion of  a  dismissal  and  to  render 
judgment  against  the  parties  dis- 
missed, see  Griggs  v.  Nadeau,  C.  C. 
A.,    221    Fed.    381.      In    a    criminal 


case,  where  the  only  error  is  in  the 
sentence  and  judgment,  the  court  of 
review  may  either  impose  the  lawful 
sentence  and  enter  judgment  accord- 
ingly or  transmit  the  case  to  the 
court  below,  with  instructions  so  to 
do.  Whitworth  v.  U.  S.,  C.  C.  A., 
114  Fed.  302. 

2  Wickliffe  v.  Owings,  17  How.  47; 
Penhallow  v.  Doane,  3  Dallas,  54,  1 
L.  ed.  507;  Blease  v.  Garlington,  92 
U.  S.  1,  23  L.  ed.  521;  Denver  v. 
Denver  Union  Water  Co.,  246  U.  S. 
178;  Philippine  Sugar  &c.  Co.  v. 
Philippine  Islands,  247  U.  S.  385; 
Harrison  v.  Clarke,  182  Fed.  765, 
767;  United  States  v.  Illinois  Surety 
Co.,  C.  C.  A.,  226  Fed.  653;  Alwood 
V.  Lewis,  C.  C.  A.,  254  Fed.  810. 

3  Elizabeth  v.  Am.  N.  P.  Co.,  131 
U.  S.  cxlviii,  24  L.  ed.  1059;  Knee- 
land  V.  American  L.  &  Tr.  Co.,  136 
U.  S.  89,  34  L.  ed.  379,  s.  c,  138 
U.  S.  509,  511,  34  L.  ed.  1052,  1053. 

4  Chouteau  v.  Barlow,  110  U.  S. 
238,  28  L.  ed.  132;  Tatum  Bros. 
Real  Estate  &  Investment  Co.  v. 
Shenk,  C.  C.  A.,  221  Fed.  182. 

5  Where  a  decree  in  equity  is  re- 
versed for  the  refusal  of  the  court 
below  to  permit  leave  to  file  an 
amended  bill  or  other  bill  not  origi- 
nal, a  new  hearing  upon  the  new 
bill  and  the  subsequent  proceedings 
thereupon  will  be  ordered  below. 
Riddle  V.  Whitehall,  135  U.  S.  621, 
640,  34  L.  ed.  282,  289;  Ballard  v. 
Searls,  130  U.  S.  50,  32  L.  ed.  846. 
The  appellate  court  may  also  in  such 
a  case  affirm  in  part  the  decrcfe  be- 
low,  l)ut   send   a   mandate   directing 
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And  where  a  suit  in  equity  or  admiralty^  is  decided  upon  an 
eiToneous  theory,  and  all  the  evidence  does  not  appear  to  have 
been  taken,  the  decree  may  be  reversed,  even  upon  the  court's 
own  motion,  with  direction  for  a  rehearing  below  and  leave  to 
amend  or  serve  new  pleadings,'^  and  to  offer  additional  evidence.^ 
When  questions  of  local  law  or  others  upon  which  the  evidence 
is  conflicting  have  not  been  passed  upon  by  the  court  below  the 
Supreme  Court  has  also  directed  a  rehearing  there.®  This  is 
usually  done,  in  proceedings  both  at  law  i°  and  in  equity," 
when  the  case  has  been  erroneously  dismissed  below  for  want  of 
jurisdiction.  A  new  hearing  will  not  be  ordered  where  evidence 
was  erroneously  admitted  on  a  hearing  in  equity,  or  on  a  trial 


the  inferior  court  to  reopen  its  de- 
cree and  allow  further  proceedings. 
Watts  V.  Waddle,  6  Pet.  389,  8  L. 
ed,  437. 

eClinehfield  Fuel  Co.  v.  Hender- 
son Iron  Works  Co.,  C.  C.  A.,  254 
Fed.  411. 

7  N.  Y.  Central  B.  E.  Co.  v.  Bea- 
ham,  242  TJ.  S.  148;  Lane  v.  Pueblo 
of  Santa  Eosa,  249  U.  S.  110;  Kirk- 
patriek  v.  McBride,  C.  C.  A.,  203 
Fed.  449.  In  an  extraordinary  ease 
leave  to  amend  the  pleading  may  be 
given  by  the  appellate  court.  Jones 
V.  Meehan,  175  U.  S.  1,  44  L.  ed.  49; 
Wiggins  Ferry  Co.  v.  Ohio  &  M.  Ey. 
Co.,  142  U.  S.  396,  35  L.  ed.  1055; 
Crocket  v.  Lee,  7  Wheat.  522,  5  L. 
ed.  513;  Watts  v.  Waddle,  6  Pet. 
389,  8  L.  ed.  437.  This  will  rarely 
be  done  when  the  amendment  would 
require  new  evidence.  Am.  Bell 
Tel.  Co.  V.  U.  S.,  C.  C.  A.,  68  Fed. 
542.  Analogous  relief  may  also  be 
granted  to  a  defendant  appellant  in 
a  proper  case.  Crockett  v.  Lee,  7 
Wheat.  522,  5  L.  ed.  513. 

SEstho  V.  Lear,  7  Peters,  130,  8 
L.  ed.  632;  Illinois  Cent.  E.  Co.  v. 
Illinois,  146  U.  S.  387,  36  L.  ed. 
1018;   Peoria  Gas  &  El.  Co.  v.  Pe- 


oria, 200  U.  S.  48,  50  L.  ed.  365; 
Westinghouse  El.  &  Mfg.  Co.  v. 
Wagner  El.  &  Mfg.  Co.,  225  U.  S. 
604,  56  L.  ed.  1222;  Barber  v.  Coit, 
C.  C.  A.,  118  Fed.  272;  Standard 
Computing  Scale  Co.  v.  Computing 
Scale  Co.,  C.  C.  A.,  145  Fed.  627; 
Massachusetts  Bonding  &  Ins.  Co.  v. 
Chouteau  Tr.  Co.,  C.  C.  A.,  264  Fed. 
793. 

9  Wilson  Cypress  Co.  v.  Del  Pozo, 
236  IT.  S.  635;  Marconi  Wireless 
Co.  v.  Simon,  246  IT.  S.  46.  See 
Estho  V.  Lear,  7  Peters,  130,  8  L. 
ed.  632;  U.  S.  v.  Galbraith,  22 
Howard,  89,  96,  16'  L.  ed.  321,  323 ; 
Illinois  Cent.  E.  Co.  v.  Illinois,  146 
U.  S.  387,  36  L.  ed.  1018;  TJ.  S.  v. 
Eio  Grande  Dam  &  Irrig.  Co.,  184 
U.  S.  416,  46  L.  ed.  619.  In  an 
extraordinary  case  the  Supreme 
Court  reversed  a  decree  without 
passing  on  the  merits,  with  instruc- 
tions to  refer  the  case  to  a  master 
to  find  upon  a  certain  question. 
Chicago,  M.  &  St.  P.  Ey.  Co.  v. 
Tompkins,  176  U.  S.  167,  44  L.  ed. 
417. 

10  Lamar  v.  U.  S.,  241  U.  S.  103. 

11  Fifth  Third  Nat.  Bank  v.  John- 
son,  219   Fed.   89. 
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before  a  judge  without  a  jury;  but  the  court  of  review  will 
render  such  judgment  in  the  case  as  may  be  proper.i'*  When 
the  District  Court  had  dismissed  upon  the  merits  a  suit  of  which 
it  had  no  jurisdiction,  the  appellate  court  reversed  the  decree 
and  directed  a  dismissal  for  want  of  jurisdiction.^^  Where  all  the 
facts  have  been  determined  by  a  special  verdict,  a  case  stated, 
or  findings  below,  and  the  judgment  is  reversed  because  the 
judgment  was  not  in  conformity  with  them,  the  court 
of  review  may  direct  final  judgment  to  be  entered  in  favor  of 
the  plaintiff  in  error  without  a  new  trial ;  ^*  it  has  been  held 
it  may  remit  the  case  to  the  court  below  for  an  assessment  of 
damages.^^    Where  the  onlv  error  in  the  record  was  an  omission 


12  Field  V.  U.  S.,  9  Pet.  182,  9 
L.  ed.  94;  U.  S.  v.  King,  7  How. 
833,  854,  12  L.  ed.  934,  943;  How- 
ard V.  Perrin,  200  U.  S.  71,  50  L. 
ed.  374;  Kuzek  v.  Magaha,  C.  C. 
A.,  148  Fed.  618;  Ajax  Forge  Co. 
V.  Morden  Frog  &  Crossing  Forks, 
C.  C.  A.,  164  Fed.  843. 

13  Weyman-Bruton  v.  Ladd,  C.  C. 
A.,  231  Fed.  898.    See  supra,  §  705d. 

14  National  Bank  v.  Insurance 
Co.,  95  U.  S.  673,  679,  24  L.  ed. 
563,  565;  Allen  v.  St.  Louis  Bank, 
120  r.  S.  20,  30  L.  ed.  573;  Cleve- 
land E.  M.  Co.  V.  Ehodes,  121  U. 
S.  255,  30  L.  ed.  920 ;  Fort  Scott  v. 
Hickman,  112  U.  S.  150,  28  L.  ed. 
636;  Graham  v.  Bayne,  18  How. 
60,  15  L.  ed.  265;  Bayne  v.  U.  S., 
C.  C.  A.,  195  Fed.  236.  Cf.  Walker 
V.  "Windsor  Nat.  Bank,  C.  C.  A., 
56  Fed,  76;  Knight  v.  Illinois  Cent. 
E.  Co.,  C.  C.  A.,  180  Fed.  368 ;  Fell- 
man  V.  Eoyal  Ins.  Co.,  C.  C.  A.,  184 
Fed.  577.  But  see  St.  Louis  v.  W. 
U.  Tel.  Co.,  148  U.  S.  92,  37  L.  ed. 
380;  Miller  v.  Houston  City  St.  E. 
Co.,  C.  C.  A.,  55  Fed.  366;  Mundy 
V.  Stevens,  C.  C.  A.,  61  Fed.  77, 
86;  Bierce  v.  Hutchins,  205  U.  S. 
340,  51  L.  ed.  828;  Slocum  v.  N. 
Y.  Life  Ins.  Co.,  228  U.  S.  364,  57 


L.  ed.  — .  This  is  usually  done 
when  the  Supreme  Court  reverses 
a  judgment  of  the  Circuit  Court  of 
Appeals  ordering  a  new  trial.  Delk 
V.  St.  Louis  &  San  Francisco  E.  E. 
Co.,  220  U.  S.  580.  55  L.  ed.  590. 
It  was  held  to  be  improper  to  direct 
the  entry  of  judgment  upon  a  ver- 
dict on  a  former  trial  which  had 
been  erroneously  set  aside  although 
the  judgment  upon  a  subsequent 
verdict  was  reversed.  McGovem  v. 
Philadelphia  &  Eeading  Ey.  Co.,  235 
U.  S.  389;  Louis.  &  Nash.  E.  E.  v. 
Stewart,  241  U.  S.  261. 

15  Fisher  v.  Newark  City  Ice  Co., 
C.  C.  A.,  3rd  Ct.,  62  Fed.  569,  con- 
taining an  argument  by  the  writer 
citing  cases  in  support  of  this  de- 
cision. See  Am.  Locomotive  Co.  v. 
Harris,  C.  C.  A.,  239  Fed.  234;  Em- 
pire Fuel  Co.  V.  Lyons,  C.  C.  A., 
257  Fed.  890.  It  was  held  other- 
wise in  an  action  for  tort,  Farrar 
V.  Wheeler,  C.  C.  A.,  1st  Ct.,  145 
Fed.  482.  In  McKeon  v.  Central 
Stamping  Co.,  C.  C.  A.,  3rd  Ct.,  264 
Fed.  385;  the  court  refused  to  fol- 
low a  New  Jersey  statute  passed  in 
1912  providing  that:  "when  a  new 
trial  is  ordered  because  the  dam- 
ages are  excessive  or  inadequate,  the 
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to  plead  the  jurisdictional  facts,  the  Circuit  Courts  of  Appeals 
have  reversed  judgments  at  common  law,  with  leave  to  the  plain- 
tiff to  file  an  amended  pleading  curing  the  omission,  and  with 
a  direction  to  the  court  below  to  let  the  verdict  stand  and  trj^ 
the  question  of  jurisdiction  alone,  if  issue  was  taken  thereupon 
by  a  plea  in  abatement.^^ 

§  711b.  Review  of  questions  of  discretion.  As  a  general  rule 
the  court  of  review  has  no  power  to  review  questions  within  the 
discretion  of  the  court  below ;  ^  but  the  discretionary  exercise 


verdict  shall  be  set  aside  only  in 
respect  of  damages  and  shall  stand 
good  in  all  other  respects;  "  holding 
that  this  was  not  constitutional. 

16  Grand  Trunk  Western  Ey.  Co. 
V.  Eeddick,  C.  C.  A.,  7th  Ct.,  160 
Ted.  898;  Chicago,  R.  I.  &  P.  Ey. 
Co.  V.  Stephens,  C.  C.  A.,  216  Fed. 
535;  Fentress  Coal  &  Coke  Co.  v. 
Elmore,  C.  C.  A.,  240  Fed.  328; 
Chicago  &  A.  E.  Co.  v.  Allen,  C. 
C.  A.,  249  Fed.  280;  Alexandria 
Paper  Co.  v.  Cleveland,  C,  C.  & 
St.  L.  Ry.  Co.,  C.  C.  A.,  246  Fed. 
122.  See  Atchison,  T.  &  S.  F.  R. 
E.  Co.  V.  Gilliland,  C.  C.  A.,  193 
Fed.  608,  113  C.  C.  A.  476;  At- 
lantic Coast  Line  E.  Co.  v.  Whilden, 
C.  C.  A.,  195  Fed.  263;  Empire 
Fuel  Co.  V.  Lyons,  C.  C.  A.,  257 
Fed.  890. 

§  711b.  1  Cook  V.  Burnley,  11 
Wall.  659,  20  L.  ed.  29;  Silsby  v. 
Foote,  14  How.  218,  14  L.  ed.  394; 
Freeborn  v.  Smith,  2  Wall.  160,  17 
L.  ed.  922;  Clieang-Kee  v.  U.  S., 
3  Wall.  320,  18  L.  ed.  72;  Barton 
V.  Forsyth,  5  Wall.  190,  18  L.  ed. 
545 ;  De  La  Eama  v.  De  La  Eama, 
241  U.  S.  154.  A  refusal  to  quash 
an  indictment,  will  ordinarly  not  be 
reviewed,  U.  S.  v.  Gooding,  12 
Wheaton,  460,  6  L.  ed.  693;  Betts 
v.  U.  S.,  C.  C.  A.,  132  Fed.  228, 
231;    supra,    §515.      The   mode    of 


conducting  trials,  the  order  of  in- 
troducing evidence,  and  the  time 
when  it  is  to  be  introduced,  are 
properly  matters  belonging  to  the 
practice  of  the  trial  court,  with 
which  the  appellate  court  ought  not 
to  interfere.  Philadelphia  &  T.  E. 
Co.  V.  Stimpson,  14  Pet.  448,  10  L. 
ed.  535.  See  iiifra,  §  711g.  So  are 
all  questions  as  to  surprise,  as  to 
reopening  a  case,  or  as  to  the  order 
of  proof.  Ames  v.  Quimby,  106  U. 
S.  342,  27  L.  ed.  100.  A  judg- 
ment may,  but  rarely  will,  be  re- 
versed for  the  expressions  of 
opinion  on  the  facts  by  the  judge 
in  his  charge,  when  he  left  all  the 
questions  of  fact  to  the  decision  of 
the  jury.  Cf.  Arey  v.  De  Loriea, 
C.  C.  A.,  55  Fed.  323.  But  see 
supra,  §  527b.  The  decision  of  the 
trial  court  as  to  which  party  is 
entitled  to  the  opening  and  closing 
of  the  argument  to  the  jury  will 
not  be  reviewed  by  the  court  of 
error.  Hall  v.  Weare,  92  U.  S.  728, 
23  L.  ed.  500;  Day  v.  Woodworth, 
13  How.  363,  14  L.  ed.  181;  Lan- 
caster V.  Collins,  115  U.  S.  222,  29 
L.  ed.  373;  at  least  where  it  does 
not  appear  that  the  plaintiff  in  er- 
ror was  thereby  prejudiced,  New 
York  Dry  Goods  Store  v.  Pabst 
Brewing  Co.,  C.  C.  A.,  112  Fed. 
381,  383.     An  allowance  or  refusal 
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of  an  amendment  to  a  pleading  is 
ordinarily  a  matter  for  the  discre- 
tion of  the  court  below.  Jenkins 
V.  Banning,  23  How.  455,  16  L.  ed. 
580;  Ex  parte  Bradstreet,  7  Pet. 
634,  8  L.  ed.  810;  Wright  v.  Hol- 
lingsworth,  1  Pet.  165,  7  L.  ed.  96; 
Spencer  v.  Lapsley,  20  How.  264,  15 
L.  ed.  902 ;  Jones  v.  Meehan,  175  U. 
S.  1,  29,  44  L.  ed.  49,  60;  Eucker 
V.  BoUes,  C.  C.  A.,  133  Fed.  858; 
Dunn  V.  Mayo  Mills,  C.  C.  A.,  134 
Fed.  804,  806;  Chicago,  St.  P.,  M. 
&  O.  Ry.  Co.  V.  Nelson,  226  Fed. 
708;  Ames  v.  Sullivan,  C.  C.  A., 
235  Fed.  880.  But  in  an  extraordi- 
nary case  a  decision  thereupon  may 
be  reviewed.  Eiddle  v.  Whitehill. 
135  U.  S.  621,  627,  640,  34  L.  ed. 
282,  285,  289;  Herman  v.  Am. 
Bridge  Co.,  C.  C.  A.,  11  Fed.  930 
(where  there  were  reversals  for  re- 
fusals to  permit  an  amendment). 
Warner  v.  Godrey,  186  IT.  S.  365,  46 
L.  ed.  1203  (here  a  reversal  was 
made  because  of  a  grant  of  per- 
mission to  amend).  Cordingly  v. 
Kennedy,  C.  C.  A.,  239  Fed.  645. 
Upon  a  trial,  plaintiff  was  allowed 
to  withdraw  a  juror  and  given  per- 
mission to  amend  his  declaration 
within  a  specified  time,  and  subse- 
quently, after  the  jurors  had  been 
discharged,  he  was  ordered  to  pay 
the  costs  of  the  term  as  a  condi- 
tion for  such  amendment,  and  in 
default  thereof  his  complaint  was 
dismissed.  For  this  the  judgment 
was  reversed.  Jackson  v.  Emmons, 
176  U.  S.  532,  44  L.  ed.  576.  See 
supra,  §  215.  The  same  rule  applies 
to  a  motion  to  amend  a  judgment. 
Mason  v.  Smith,  C.  C.  A.,  191  Fed. 
502;  Des  Moines  v.  Des  Moines 
Water  Co.,  C.  C.  A.,  230  Fed.  570. 
The  refusal  of  the  court  below  to 
allow  new  pleas  to  be  filed  cannot  be 


assigned  as  error  except  in  case  of 
a  gross  abuse  of  discretion.  Man- 
deville  v.  Wilson,  5  Cranch,  15,  17, 
3  L.  ed.  23,  24;  Marine  Ins.  Co.  v. 
Hodgson,  6  Cranch,  206,  3  L.  ed. 
200;  U.  S.  V.  Buford,  3  Pt.  12,  7 
L.  ed.  585;  Dean  v.  Mason,  20  How. 
198,  15  L.  ed.  876;  Spencer  v. 
Lapsley,  20  How.  264,  15  L.  ed. 
902;  ^tna  Ins.  Co.  v.  Weide,  9 
Wall.  677,  19  L.  ed.  810;  Chapman 
V.  R-irney,  129  U.  S.  677,  32  L.  ed. 
800;  Gormley  v.  Bunyan,  138  U.  S. 
623,  631,  34  L.  ed.  1086,  1089.  In 
an  extraordinary  case  the  appellate 
court  may  review  a  refusal  to  al- 
low the  filing  of  a  supplemental  an- 
SAver.  Jones  v.  Meehan,  175  U.  S. 
1,  29,  44  L.  ed.  49,  60.  The  grant 
of  permission  to  withdraw  a  juror 
is  usually  not  reviewable.  Tex.  & 
Pac.  Ry.  V.  Hill,  237  U.  S.  208; 
Huntington  v.  Toledo,  St.  L.  &  W. 
R.  Co.,  C.  C.  A.,  175  Fed.  532.  The 
continimnee  of  a  case  or  the  refusal 
to  continue  it  is  in  the  discretion 
of  the  court  to  which  the  motion  is 
made.  Woods  v.  Young,  4  Cranch, 
237,  2  L.  ed.  607;  Sims  v.  Hund- 
ley, 6  How.  1,  12  L.  ed.  319; 
Thompson  v.  Selden,  20  How.  194, 
15  L.  ed.  1001 ;  McFaul  v.  Ramsey, 
20  How.  523,  15  L.  ed.  1010;  Cook 
v.  Burnley,  11  Wall.  659,  20  L.  ed. 
29;  Cox  V.  Hart,  145  U.  S.  376,  36 
L.  ed.  741;  Pickett  v.  U.  S.,  216 
U.  S.  456,  54  L.  ed.  566;  Guardian 
Assurance  Co.  of  London  v.  Quin- 
tana,  227  U.  S.  100;  Tex.  &  Pac. 
Ry.  V.  Hill,  237  IT.  S.  208 ;  Davis  v. 
Patrick,  C.  C.  A.,  57  Fed.  909; 
Texas  &  Pac.  Ry.  Co.  v.  Humble, 
C.  C.  A.,  97  Fed.  837;  Means  v. 
Bank  of  Randall,  146  U.  S.  620,  36 
L.  ed.  1107;  Drexel  v.  True,  C.  C. 
A.,  74  Fed.  12;  Baker  v.  Texarkana 
Nat.  Bank,  C.  C.  A.,  74  Fed.  598; 
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of  equitable  jurisdiction,  for  example,  in  granting  or  refusing 
specific  performance,  may  be  reviewed.^  The  granting*  or  re- 
fusal of  a  motion  for  a  new  trial,  either  absolutely  *  or  condi- 


Hardy  v.  U.  S.,  186  U.  S.  224,  46 
L.  ed.  1137;  Copper  Eiver  Min.  Co. 
V.  McClellan,  C.  C.  A.,  138  Fed. 
333 ;  Myers  v.  Kessler,  C.  C.  A.,  142 
Fed.  730;  Huutington  v.  Toledo,  St. 
L.  &  W.  E.  Co.,  C.  C.  A.,  175  Fed. 
532 ;  St.  Louis  Stave  &  Lumber  Co. 
V.  U.  S.,  C.  C.  A.,  177  Fed.  178; 
Callahan  v.  IT.  S.,  C.  C.  A.,  195  Fed. 
924;  Pocahontas  Distilling  Co.  v. 
United  States,  C.  C.  A.,  218  Fed. 
782;  McClendon  v.  U.  S.,  C.  C.  A., 
229  Fed.  804;  Pennsylvania  Co.  v. 
Fanger,  C.  C.  A.,  231  Fed.  851; 
Spear  v.  U.  S.,  C.  C.  A.,  246  Fed. 
250;  Hale  v.  U.  S.,  C.  C.  A.,  242 
Fed.  891;  Panama  E.  Co.  v.  Curran, 
C.  C.  A.,  256  Fed.  768.  For  a  re- 
versal because  of  a  denial  of  an 
application  for  a  continuance,  see 
Younge  v.  U.  S.,  C.  C.  A.,  223  Fed. 
941;  supra,  §§  473a,  536a.  It  seems 
that  the  exceptions  to  rulings 
on  a  motion  to  change  the  venue 
are  not  available  upon  a  writ  of 
error,  ISIcFauI  v.  Eamsey,  20  How. 
523,  15  L.  ed.  1010;  Cook  v.  Burn- 
ley, 11  Wallace,  659,  20  L.  ed.  29. 
There  will  rarely  be  a  reversal  of 
a  decision  of  the  trial  court  upon  a 
challenge  to  the  favor  of  a  juror. 
Press  Pub.  Co.  v.  McDonald,  C.  C. 
A.,  73  Fed.  440;  So.  Pac.  Co.  v. 
Eauk,  C.  C.  A.,  49  Fed.  696;  or  of 
the  decision  upon  an  application 
for  the  remission  of  the  penalty  of 
a  recognizance;  U.  S.  v.  Smart,  C. 
C.  A.,  237  Fed.  978.  Decisions  of 
administrative  questions  in  the 
course  of  receivership,  such  as 
granting  leave  to  sue  a  receiver,  N. 
Y.    Security    &    Tr.    Co.    v.    Illinois 


Transfer  E.  Co.,  C.  C.  A.,  104  Fed. 
710;  or  determining  to  retain  a 
leasehold.  Mercantile  Tr.  Co.  v. 
Farmers'  L.  &  Tr.  Co.,  C.  C.  A.,  81 
Fed.  254;  or  the  amount  of  com- 
pensation allowed  to  counsel;  see 
Equitable  Trust  Co.  v.  Western 
Pac.  Ey.  Co.,  236  Fed.  814;  supra, 
§  321a,  will  rarely  be  reviewed  upon 
appeal.  An  order  setting  aside  an 
award  of  arbitrators  may  be  re- 
viewed by  writ  of  error  to  the  final 
judgment  in  the  case.  Nolan  v. 
Colo.  Cent.  Consol.  Min.  Co.,  C. 
C.  A.,  63  Fed.  930.  It  has  been 
held  that  an  order  overruling  excep- 
tions to  a  master's  report,  because 
the  record  was  not  printed  in  ac- 
cordance with  the  rules,  cannot  be 
reviewed  by  the  Circuit  Court  of 
Appeals.  Du  Bois  v.  Mayor  of  N. 
Y.,  C.  C.  A.,  128  Fed.  418.  That 
an  order  refusing  naturalization  is 
discretionary  and  is  not  reviewable 
by  either  appeal  or  writ  of  error. 
U.  S.  V.  DoUa,  C.  C.  A.,  177  Fed. 
101.  Contra,  U.  S.  v.  Breen,  135 
App.  Div.  (N.  Y.)  824.  Supra, 
§§  151b,  695.  The  review  of  rul- 
ings upon  the  admission  and  exclu- 
sion of  evidence  is  subsequently 
considered ;    infra,   §  711e. 

2  Leicester  Piano  Co.  v.  Front  R. 
E.  Imp.  Co.,  C.  C.  A.,  55  Fed.  190. 

3  Mound  Valley  Vitrified  Brick  Co. 
v.  Mound  Valley  Natural  Gas  &  Oil 
Co.,  205  Fed.  147;  Farrell  v.  First 
Nat.  Bank  of  Philadelphia,  C.  C.  A., 
254  Fed,  801;  Glenwood  Irr.  Co.  v. 
Vallery,  C.  R  A.,  248  Fed.  483. 

4  Henderson  v.  Moore,  5  Cranch, 
11,  3  L.  ed.  22;    Blunt  v.   Smith,   7 
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tionally,^  is  within  the  discretion  of  the  court ;  and  usually  can- 
not be  reviewed ;  ^  but  where  the  court  below  refuses  to  eon- 


Wheat.  248,  5  L.  ed.  446;  M'Laua- 
han    V,    Universal   lus.    Co.,    1    Pet. 
170,  7  L.  ed.  98;  U.  S.  v.  Buford, 
3  Pet.  12,  3  L.  ed.  585;  Life  F.  Ins. 
Co.  V.  Wilson,  8  Pet.  291,  8  L.  ed. 
949;    D'oswell    v.    De    LaLanza,    20 
How,  29,  15  L.  ed,  824;  Warner  v. 
Norton,  20  How.  448,  15  L.  ed.  950; 
Pomeroy    v.    Bank    of    Indiana,     1 
Wall.  592,  17  L.  ed.   638;   Freeborn 
V,    Smith,    2    Wall,    160,    17    L.    ed. 
922;  Laber  v.  Cooper,  7  Wall.  565, 
19  L.  ed.  151;  Ewing  v.  Howard,  7 
Wall.  499,  19  L.  ed.  293;  Home  Ins. 
Co.  V.  Barton,  13  Wall.  603,  20  L. 
ed,    708;    Erskine   v.    Hohnbach,    14 
Wall.   613,  20  L.  ed.   745;    Eepubli- 
can  E,  B.  Co.  v.  Kansas  P.  R.  Co., 
92  U.  S.  315,  23  L.  ed.  515;   Cam- 
buston  V.   U.   S.,   95   U.   S.   285,   24 
L.  ed.  448;   Young  v.  U,  S.,  95  U. 
S,  641,  24  L,  ed.  467;  Kerr  v,  Clam- 
pitt,  95   U.   S.   188,   24   L.  ed.   493; 
San  Antonio  v.   Mehaffy,   96  U.   S. 
312,    24    L.    ed.    816;    Newcomb    v. 
Wood,  97  U.  S.  581,  24  L.  ed.  1085; 
Kansas    Pac.    E.    Co.    v.    Twombly, 
100  U.  S.  78,  25  L.  ed.  550;   Boog- 
her  V,  Insurance  Co.,  103  U.  S.  90, 
26  L.  ed.  310;  Jones  v.  Buckell,  104 
U.  S.  554,  26  L,  ed.  841;   Embry  v. 
Palmer,  107  U.  S.  3,  27  L.  ed.  346; 
Terre  Haute  &  Ind.  E.  Co.  v.  Stru- 
ble,  109  U.   S.   381,  27   L.  ed.   970; 
Alexander    v.    U,    S.,    57    Fed,    828, 
830;  Myers  v.  Kessler,  C.  C.  A.,  142 
Fed.    730;    Hanaway    v.    Guarantee 
Savings,  Loan  &  Investment  Co.,  C. 
C.  A.,  143  Fed.  962;  Bell  Telephone 
Co,  v,  Detharding,  C.  C.  A.,  148  Fed. 
371;  Atlantic  Coast  Line  R.  Co.  v. 
Thompson,  C.  C.  A.,  211  Fed.  889; 
Pocahontas    Distilling    Co.,    Inc.,    v. 
U.  S.,  C.  C.  A.,  218  Fed.  782;  Mont- 


gomery V.  U.  S.,  219  Fed.  162 
(where  it  was  contended  that  there 
was  misconduct  of  a  juror,  and  new- 
ly discovered  evidence)  ;  Gladden  v. 
Gabbert,  C.  C,  A.,  219  Fed.  855;  (a 
denial  of  what  was  called  a  motion 
in  arrest  of  judgment)  S.  M.  Hamil- 
ton Coal  Co.  v.  Watts,  C.  C.  A.,  232 
Fed.  832;  (an  order  vacating  a 
judgment  of  dismissal  and  setting 
the  case  for  hearing)  ;  Barrowman 
V.  Northern  Central  Coal  Co.,  C.  C. 
A.,  246  Fed.  906,  (a  denial),  City 
of  Goldfield  v.  Eoger,  C.  C.  A.,  249 
Fed,  39,  (a  denial  of  what  the  plain- 
tiff in  error  called  a  motion  to  re- 
consider and  enlarge  the  judgment). 
So  is  the  denial  of  a  motion  to  set 
aside  a  judgment  and  permit  the 
withdrawal  of  a  plea  of  guilty,  when 
there  is  no  jurisdictional  question  in- 
volved, Whitworth  v.  U.  S.,  C.  C.  A., 
114  Fed.  302. 

5  No.  Pac.  E.  Co.  v.  Herbert,  116 
U.  S.  642,  n,  29  L.  ed.  755. 

6N.  Y.,  L.  E.  &  W.  R,  Co,  v. 
Winter,  143  U.  S.  60,  75,  36  L. 
ed.  71,  80;  and  authorities  cited 
infra,  §  711i.  But  see  Coughin  v. 
District  of  Columbia,  106  U.  S.  7, 
27  L.  ed.  74.  In  a  death  case,  an 
order  denying  a  new  trial  was  re- 
versed because  nominal  damages  had 
been  awarded.  Pugh  v.  Bluff  City 
Excursion  Co.,  C.  C.  A.,  177  Fed. 
399.  Where  the  plaintiff 's  damages 
were  liquidated  and  not  contro- 
verted; but  the  verdict  was  in  his 
favor  for  a  less  amount;  the  Cir- 
cuit Court  of  Appeals  reversed  the 
judgment  because  of  a  refusal  to 
order  a  new  trial.  Glenwood  Irr. 
Co.  V.  Vallery,  C.  C.  A.,  248  Fed. 
483. 
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sider  a  motion  for  a  new  trial  upon  the  ground  that  it  has  no 
power  so  to  do,''^  or  improperly  refuses  to  consider  affidavits 
upon  such  a  motion,^  or  grants  a  new  trial  when  it  has  no  power 
to  act  upon  the  motion,^  the  decision  may  be  reviewed  by  a  writ 
of  error.  A  decree  upon  a  bill  in  the  nature  of  a  bill  of  review, 
which  set  aside  a  previous  decree,  was  reversed  upon  appeal.^'' 
The  opening  of  a  default  is  not  subject  to  revision  in  the  ap- 
pellate court. ^^  A  refusal  to  open  a  default  is  not  the  subject 
of  review ;  except  possibly,  in  case  of  a  gross  abuse  of  discre- 
tion.^^  An  order  directing  a  compulsory  nonsuit  or  a  dismissal 
of  a  complaint  ^'  may  be  reviewed  by  writ  of  error  to  the  final 
judgment.^*  Except  on  writs  of  error  to  review  the  judgment 
of  a  State  court,^^  there  can  be  no  reversal  for  error  in  sus- 
taining,^^ or  refusing  to  entertain  or  overruling,  a  i)lea  in  abate- 
ment other  than  a  plea  to  the  jurisdiction.^''' 

§  711c.  Review  of  findings  of  fact.  A  Federal  court  of  error 
cannot  set  aside  the  verdict  of  a  jury  in  an  action  at  common 
law  as  against  the  weight  of  evidence,  when  there  was  any  evi- 
dence in  support  thereof ;  ^  since  this  would  be  an  infringement 

7Felton  V.  Spiro,  C.  C.  A.,  78  13  Central  Transp.  Co.  v.  Pull- 
Fed.  576.  man's  P.  C.  Co.,   139  U.  S.  24,  39, 

8  Clyde  Mattox  v.  U.   S.,   146   U.  35  L.  ed.  55,  61;  Southern  Pae.  Co. 
S.    140,    147,    36   L.    ed.    917,    920;  v.  Kelley,  C.  C.  A.,  187  Fed.  937. 
Dwyer  v,  U.  S.,  170  Fed.  160,  supra,  14  Elmore  v.  Grymes,  1  Pet.  469, 
§478.  7   L.   ed.   224;    Central   Transp.   Co. 

9  City  of  Manning  v.  German  Ins.  v.  Pullman's  P.  C.  Co.,  139  U.  S. 
Co.,  C.  C.  A.,  107  Fed.  52,  54;  Nel-  24,  39,  35  L.  ed.  55,  61. 

son  et  al.  v.  Meehan  et  al.,  C.  C.  A.,  15  But  see  O'Neil  v.  Wolcott  Min. 

12  L.E.A.(N.S.)   374,  155  Fed.  1.  Co.,  C.  C.  A.,  27  L.R.A.(N.S.)   200, 

lOHendryx  v.   Perkins,   C.   C.   A.,  174  Fed.  527. 

114   Fed.    801.      An   order   refusing  16  U.  S.  E.  S.,  §  1011,  Comp.  St., 

leave  to  file  a  bill  of  review  is  ap-  §  1901 ;    Marinette    Sawmill    Co.    v. 

pealable.     Board  of  Councilmen  of  Scofield,  C.  C.  A.,  174  Fed.  562. 

Frankfort  v.  Deposit  Bank,  C.  C.  A.,  17  U.  S.  R.  S.,  §  1011,  Comp.  St., 

124  Fed.  18.  1901;  Wilder  v.  U.  S.,  C.  C.  A.,  143 

HIT.  S.  V.  Estudillo,  1  Wall.  710,  Fed.   433. 

17  L.  ed.  702;  McAllister  v.  Kuhn,  §  711c.     1  Wilson   v.   Everett,   139 

96   U.   S.   87,   24  L.   ed.   615,  New-  U.  S.  616,  35  L.  ed.  286;  K  Y.,  L. 

comb  v.  Burbank,  159  Fed.  569.  E.  &  W.  E.  Co.  v.  Winter's  Adm 'r, 

12  Metropolitan    St.     Ry.    Co.     v.  143  U.  S.  60,  75,  36  L.  ed.  71,  80; 

Davis,  C.  C.  A.,  112  Fed.  633;  Dex-  Texas    &    Pac.    Ry.    Co.    v.    Bigger, 

ter  V.  Kelles,  C.  C.  A.,  113  Fed.  48.  239   U.   S.   330;    Toledo   Newspaper 
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of  the  Seventh  Amendment  which  secures  to  the  plaintiff  the 
right  of  trial  by  jury .2  The  consent  of  the  parties  cannot 
authorize  this  to  be  done.^  Findings  of  fact  in  equity*  and 
admiralty  ^  upon  conflicting  evidence  taken  orally,  will  rarely 
be  set  aside  upon  appeal;  especially  when  two  courts  have  con- 
curred therein,^  or  when  they  confirm  findings  of  fact  made  by 
a  master  or  referee  upon  oral  testimony  taken  before  liim;"^  but 


Co.  V.  U.  S.,  247  U.  S.  402  (the 
tendency  of  a  publication)  ;  O'Don- 
nell  V.  N.  Y.  Transp.  Co.,  C.  C.  A., 
187  Fed.  109;  Devine  v.  Chicago,  M. 
&  St.  P.  Ey.  Co.,  C.  C.  A.,  194  Fed. 
861;  Canadian  Northern  Ey.  Co.  v. 
Akre,  C.  C.  A.,  200  Fed.  955.  Alpha 
Portland  Cement  Co.  v.  Corsi,  C.  C. 
A.,  229  Fed.  381;  Carolina,  C.  &  O. 
Ey.  Co.  V.  Stroup,  C.  C.  A.,  239 
Fed.    75. 

2Sloeum  V.  N.  Y.  Life  Ins.  Co., 
228  U.  S.  364;  Union  Pac.  E.  Co. 
V.  U.  S.,  C.  C.  A.,  219  Fed.  427. 

3  Sierra  Land  &  Live  Stock  Co. 
V.  Desert  Power  &  M.  Co.,  229  Fed. 
982. 

4  Harding  v.  Hart,  C.  C.  A.,  113 
Fed.  304;  Kitnberly  v.  Arms,  129 
U.  S.  512,  32  L.  ed.  764;  Oteri  v. 
Scalzo,  145  U.  S.  578,  589,  590,  36 
L.  ed.  824,  828;  Topliff  v.  Topliff, 
145  IT.  S.  156,  36  L.  ed.  658 ;  Mona- 
gas  V.  Albertueci,  235  U.  S.  81; 
U.  S,  V.  United  Shoe  Mach.  Co., 
247  U.  S.  32;  Thomdyke  v.  Alaska 
Perseverance  Min.  Co.,  C.  C.  A.,  164 
Fed.  657;  Vanderbilt  v.  Bishop,  C. 
C.  A.,  199  Fed.  420;  Re  Hodge, 
205  Fed.  824;  U.  S.  v.  Marshall,  C. 
C.  A.,  210  Fed.  595;  Arctic  Lumber 
Co.  v.  Borden,  C.  C.  A.,  211  Fed. 
50;  Lacy  v.  McCafferty,  C.  C.  A., 
215  Fed.  357;  Tobey  v.  Kilbourne, 
C.  C.  A.,  222  Fed.  760;  Nichols  v. 
Elken,  C.  C.  A.,  225  Fed.  689; 
Brookheim  v.  Greenbaum,  C.  C.  A., 
225  Fed.  763;  U.  S.  v.  Ness,  C.  C. 


A.,  230  Fed.  950;  Gibson  v.  Am. 
Graphaphone  Co.,  C.  C.  A.,  234  Fed. 
033;  U.  S.  V.  Grass  Creek  Oil  & 
Gas  Co.,  C.  C.  A.,  236  Fed.  481; 
Bijur  Motor  Lighting  Co.  v.  Eclipse 
Mach.  Co.,  C.  C.  A.,  243  Fed.  600; 
Schank  v.  Smith,  C.  C.  A.,  246  Fed- 
686;  Fuller  v.  Eeed,  C.  C.  A.,  249 
Fed.  158;  Farmers'  State  Bank  v. 
Freeman,  C.  C.  A.,  249  Fed.  579. 

5  The  Fin  MacCool,  C.  C.  A.,  147 
Fed.  123;  Erie  &  M.  Ey.  &  Nav. 
Co.  V.  Dunseith,  C.  C.  A.,  239  Fed. 
814;  The  W.  H.  Flannery,  C.  C.  A., 
249  Fed.  349;  Goode  v.  Oceanic 
Steam  Nav.  Co.,  C.  C.  A.,  251  Fed. 
556    (size  and  age). 

6  Dun  v.  Lumbermen 's  Credit 
Ass'n,  209  U.  S.  20,  23,  62  L.  ed. 
663,  665,  14  Ann.  Cas.  501;  First 
Nat.  Bank  v.  Littlefield,  226  U.  S. 
110,  57  L.  ed!  — ;  Texas  &  Pacific 
Ey.  Co.  v.  E.  E.  Commission  of 
Louisiana,  232  U.  S.  338;  Nat. 
Bank  v.  Shackelford,  239  U.  S.  81; 
Villanueva  v.  Villanueva,  239  U.  S. 
293;  Causey  v.  U.  S.,  240  U.  S.  399; 
Eichel  v.  U.  S.  Fidelity  &c.  Co.,  245 
U.  S.  102;  Butte  &  Superior  Co.  v. 
Clark-Montana  Co.,  349  U.  S.  12; 
Diamond  Patent  Co.  v.  Webster 
Bros.,  C.  C.  A.,  249  Fed.  155.  (The 
character  and  condition  of  ex- 
hibits). 

7  Mercantile  Trust  Co.  v.  Chicago, 
P.  &  St.  L.  Ey.  Co.,  C.  C.  A.,  147 
Fed.  699;  Emerson  &  Norris  Co.  v. 
Simpson    Bros.    Corporation,    C.    C. 
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an  appellate  court  may  reverse  them.^ 

In  suits  upon  claims  against  the  United  States  the  findings 
of  fact  of  the  trial  court  are  in  the  Supreme  Court  conclusive 
and  the  sole  question  is  Avhether  the  conclusions  of  law  are  war- 
ranted by  the  facts  found,  unless  the  record  justifies  the  con- 
clusion that  the  ultimate  facts  are  not  supported  by  any 
evidence.^  The  review  of  findings  by  the  Court  of  Claims  is 
previously  considered. ^° 

§  711d.  Review  of  questions  of  damages.  A  court  of  error 
cannot  modify  a  judgment  upon  a  verdict  at  common  law  by 
reducing  the  amount  of  damages,  and  directing  the  entry  of  a 
judgment  in  favor  of  the  defendant  in  error  for  the  reduced 
amount  of  damages.^  Where  the  amount  of  damages  is  excessive, 
but  capable  of  correction  by  computation,^  as,  for  example, 
where  interest  was  erroneously  allowed,^  or  erroneously  com- 
puted,* the  usual  practice  is  not  to  reverse  absolutely,  but  to 


A.,  214  Fed.  572;  Poff  v.  Adams, 
Payne  &  Gleaves,  226  Fed.  187; 
Barber  v.  Columbia  Chemical  Co., 
C.  C.  A.,  228  Fed.  476;  Eutan  v. 
Johnson  &  Johnson,  C.  C.  A.,  231 
Fed.  369 ;  Lasswell  Land  &  Lumber 
Co.  V.  Lee  Wilson  &  Co.,  C.  C.  A., 
236  Fed.  322;  Stephen  Putney  Shoe 
Co.  V.  Dashiell,  C.  C.  A.,  246  Fed. 
121;  Firestone  Tire  &  Rubber  Co. 
V.  Eiverside  Bridge  Co.,  C.  C.  A., 
247  Fed.  625;  Brown  v.  Pennsyl- 
vania R.  Co.,  C.  C.  A.,  250  Fed. 
513 ;  supra,  §  393. 

8Willcox  V.  Consolidated  Gas  Co., 
212  U.  S.  19,  53  L.  ed.  382,  15 
Ann.  Cas.  1034;  Florida  East  Coast 
Ry.  Co.  V.  U.  S.,  234  U.  S.  167 
(Admiralty) ;  The  Fin  MaeCool, 
147  Fed.  123;  Alexander  v.  Red- 
mond, C.  C.  A.,  180  Fed.  92;  U.  S. 
V.  Cantini,  C.  C.  A.,  212  Fed.  925, 
(a  hearing  upon  bill  in  answer)  ; 
Re  Heilbron  Bros.,  226  Fed.  803 
(inferences  of  fact) ;  Davis  v.  An- 
derson-Tully  Co.,  C.  C.  A.,  252  Fed. 
681. 


9U.  S.  V.  Buffalo  Pitts  Co.,  234 
U.   S.  228. 

10  Supra,  §§686,  690. 

§  711d.  1  Kennon  v.  Gilmer,  131 
U.  S.  22,  33  L.  ed.  110.  The  court 
of  error  will  rarely  review  an  award 
of  counsel  fees  assessed  by  the  trial 
judge  under  statutory  authority.  S. 
E.  Hendricks  Co.  v.  Thomas  Pub. 
Co.,  C.  C.  A.,  242  Fed.  37;  Penn- 
sylvania R.  Co.  V.  Minds,  C.  C.  A., 
243  Fed.  53.  See  supra,  §§  416a, 
416b. 

2  Van  Boskerck  v.  Torbert,  G.  C. 
A.,  184  Fed.  419;  A.  J.  Huebel  Co. 
v.  Leaper,  C.  C.  A.,  188  Fed.  769; 
Breakwater  Co.  v.  Donovan,  C.  C. 
A.,  218  Fed.  340;  Universal  Trans. 
Co.  V.  Rederiaktiebolaget  Omie,  C. 
C.  A,  250  Fed.  400. 

3  Washington  &  Georgetown  R. 
Co.  V.  Harmon,  147  U.  S.  571,  590, 
37  L.  ed.  284,  291. 

4  Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Johnson,  C.  C.  A.,  54  Fed.  474,  481. 
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direct  that  the  judgment  be  reversed  unless  the  defendant  in 
error  files  in  the  court  below  a  remittitur  of  the  excessive  in- 
terest and  produces  a  certified  copy  of  the  same  to  the  court 
of  review  at  the  same  term.^  If  the  pleadings  and  the  verdict 
clearly  afford  the  means  of  distinguishing  the  invalid  part  of  the 
plaintiff's  claim  from  the  rest,  the  Supreme  Court  or  the  Circuit 
Court  of  Appeals  may  do  the  same ;  ^  but  otherwise  it  seems  that 
neither  of  these  courts  can  reverse  a  judgment  at  common  law 
upon  a  verdict  because  of  excessive  damages  when  there  is  no 
exception  to  any  ruling  at  the  trial  upon  the  subject,''^  and  the 


5  Washington  &  G.  E.  Co.  v.  Har- 
mon, 147  U.  S.  571,  590,  37  L.  ed. 
284,  291;  Gulf,  C.  &  S.  F.  Ey.  Co. 
V.  Johnson,  C.  C.  A.,  54  Fed.  474; 
Hansen  v.  Boyd,  161  U.  S.  397,  411, 
40  L.  ed.  746,  751;  Koenigsberger 
V.  E.  S.  Ins.  Co.,  158  U.  S.  41,  53, 
39  L.  ed.  889,  893.  In  a  ease  under 
Federal  Employers'  Liability  Act 
where  it  appeared  that  the  jury 
were  not  properly  instructed  as  to 
the  rule  of  damages  if  contributory 
negligence  appeared ;  the  Circuit 
Court  of  Appeals  directed  a  re- 
versal unless  the  plaintiff  should 
file  within  thirty  days  a  stipulation 
in  due  form  to  accept  two-thirds  of 
the  damages  awarded.  Pennsylva- 
nia Co.  V.  Sheeley,  C.  C.  A.,  221 
Fed.  901,  906.  Formerly  the  Su- 
preme Court  of  a  Territory  might 
enter  an  order  directing  that  a 
judgment  be  reversed  and  a  new 
trial  had,  unless  the  defendant  in 
error  stipulated  to  remit  a  specified 
portion  of  the  damages,  and  that  if 
he  did  so  remit  the  judgment  be 
affirmed.  Hopkins  v.  Orr,  124  U. 
S.  510;  Arkansas  Val.  L.  &  C.  Co.  v. 
Mann,  130  U.  S.  69,  32  L.  ed.  854. 
Not  allowed  in  Chesbrough  v.  Wood- 
worth,  C.  C.  A.,  195  Fed.  875,  887. 

6  Bank  of  Kentucky  v.  Ashley,  2 
Pet.  327,  7  L.  ed.  440.     But  see  Wil- 


son  V.   Everett,   139   U.   S.   616,   35 
L.  ed.   286. 

7  Wilson  V.  Everett,  139  U.  S. 
616,  35  L.  ed.  616;  Wabash  E.  Co. 
V.  McDaniels,  107  U.  S.  454,  27  L. 
ed.  605;  Arizona  v.  Copper  Queen 
Mining  Co.,  233  U.  S.  80;  Tex.  & 
Pae.  Ey.  v.  Hill,  237  U.  S.  208; 
Southern  Ey.  Co.  v.  Bennett,  233 
U.  S.  80 ;  No.  Pac.  E.  Co.  v.  Charles, 
C.  C.  A.,  51  Fed.  562,  580;  Morn- 
ing Journal  Ass'n  v.  Eutherford,  C. 
C.  A.,  16  L.E.A.  803,  51  Fed.  513, 
516;  Hogg  V.  Emerson,  11  How. 
587,  13  L.  ed.  824 ;  Walker  Mfg.  Co. 
V.  Knox,  C.  C.  A.,  136  Fed.  334; 
Illinois  Cent.  E.  Co.  v.  Davies,  C. 
C.  A.,  146  Fed.  247 ;  Phoenix  Assur. 
Co.  V.  Maryland  Gold  Min.  &  D.  Co., 
C.  C.  A.,  146  Fed.  501;  Omaha 
Water  Co.  v.  Schamel,  C.  C.  A., 
147  Fed.  502;  Mann  v.  Dempster, 
C.  C.  A.,  181  Fed.  76;  Chicago  & 
E.  E.  Co.  V.  Penn,  C.  C.  A.,  191 
Fed.  682;  Joplin  &  P.  Ey.  Co.  v. 
Payne,  C.  C.  A.,  194  Fed.  387.  Cf. 
In  Duke  v.  Morning  Journal  Ass'n, 
120  Fed.  860.  Suravitz  v.  Pris- 
tasz,  C.  C.  A.,  201  Fed.  335;  Black 
V.  Canadian  Pac.  Ey.  Co.,  218  Fed. 
239;  Williamson  v.  Osenton,  C.  C. 
A.,  220  Fed.  653;  National  Enam- 
eling &  Stamping  Co.  v.  Zirkovics, 
C.  C.  A.,  221  Fed.  184;   Baltimore 
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damages  were  not  liquidated;  nor  for  inadequate  damages,^  at 
least  when  they  are  not  nominal,®  and  the  amount  is  nqt  fixed 
by  law.  And  in  ease  of  reversal  for  such  a  reason  after  a  verdict 
a  new  trial  must  almost  invariably  be  directed.^** 

§  711e.  Review  of  rulings  upon  evidence.  In  equity,  "When 
(>vidence  is  offered  and  excluded,  and  the  party  against  whom 
tlie  ruling  is  made  excepts  thereto  at  the  time,  the  court  shall 
take  and  report  so  much  thereof,  or  make  such  a  statement 
respecting  it,  as  will  clearly  show  the  character  of  the  evidence, 
the  form  in  which  it  was  offered,  the  objection  made,  the  ruling, 
and  the  exception.  If  the  appellate  court  shall  be  of  opinion 
that  the  evidence  should  have  been  admitted,  it  shall  not  reverse 
the  decree  unless  it  be  clearly  of  opinion  that  material  prejudice 
will  result  from  an  affirmance,  in  which  event  it  shall  direct  such 
further  steps  as  justice  may  require."^  At  common  law,  the 
rule  is  otherwise.  Upon  the  exclusion  of  a  competent  question 
which  admits  of  an  ansAver  tending  to  prove  a  fact  relevant  to 
the  issues  an  exception  to  such  exclusion  is  sufficient  to  bring 
the  error  before  the  court  of  review,^  and  no  offer  of  proof  is 

&  O.  E.  Co.  V.  Smith,  C.  C.  A.,  222  cause  the  verdict  was  for  less.    Gleu- 

Fed.  667;  Kansas  City  Southern  Ey.  wood  Irr.   Co.  v.   Vallery,  C.   C.   A., 

Co.  V.  Willsie,   C.   0.  A.,  224  Fed.  248  Fed.  483. 

908,  909;  Central  Vermont  Ey.  Co.  9  Pugh  v.  Bluff  City  Excursion  Co., 

V.  Cauble,  C.  C.  A.,  228  Fed.  876;  C.  C.  A.,  177  Fed.  399. 

Thrush   v.   Fullhart,   C.   C.   A.,   230  10  Buckeye  Cotton  Oil  Co.  v.  Sloan, 

Fed.  24;  Southern  Ey.  Co.  v.  White,  C.  C.  A.,  250  Fed.  712;  Washington 

C.   C.   A.,   232   Fed.   144.     But   see  &  C.  Ey.  Co.  v.  Mobile  &  0.  E.  Co.. 

Bank  of  Kentucky  v.  Ashley,  2  Tet.  C.    C.    A.,   255    Fed.    12;    Olivier   v. 

327,  7  L.  ed.  440.  Mt.   Union  Tanning  &  Extract  Co., 

SDenison   v.    Shawmut   Min.    Co.,  C.  C.  A.,  264  Fed.  601.     Sec  supra, 

C.  C.  A.,  159  Fed.  102;  Donohue  v.  §  711a. 

Boston   &  M.   E.   E.,   C.   C.   A.,   209  §  711e.      1  Eq.   Rule   46.     For   the 

Fed.  824;   Worden  v.  Kenny,  C.  C.  former  practice,  see  Blease  v.  Gar- 

A.,  239  Fed.  131.     Where  there  wa^  lington,  92  U.  S.  1,  23  L.  ed.  521; 

no  controversy  as  to  the  amount  of  Shauer   v.  Alterton,   151   U.   S.   607, 

damages,  if  the  plaintiff  was  entitled  617,  38  L.  ed.  286,.  289.   Depositions, 

to     any     recovery     and     the     court  §  352,  supra.     Incompetent  evidence 

charged  tlie  jury  to  bring  in  a  ver-  admitted  by  the  court  below  should 

diet   for    such   a   sum   in  case   they  be  disregarded.     Anderson  v.  Hult- 

found  for  the  plaintiff;  the  Circuit  berg,  C.  C.  A.,  247  Fed.  273,  279. 

Court  of  Appeals  reversed  the  judg-  2Buckstaff   v.   Eussell,   151   U.   S. 

ment   and   directed   a   new   trial   lie-  626,   38  L.  cd.   292;    Himrod  v.  Ft. 
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necessary;  ^  but  the  trial  court  may  require  the  party  Avho  puts^ 
the  question  to  state  the  facts  which  he  proposes  to  prove  by 
the  answer,*  and  it  has  been  said  that  the  record  should  indicate 
the  nature  of  the  testimony  expected  to  be  elicited  by  the  ques- 
tion.® The  rejection  of  an  offer  of  evidence  which  is  relevant 
and  competent  may  be  a  ground  for  a  reversal,  although  no  ques- 
tion was  put ;  ^  provided  that  the  trial  court  did  not  direct  that 
a  question  upon  the  subject  be  propounded.  A  judgment  will 
not  be  reversed  for  the  admission  of  evidence  when  no  objection 
and  exception  was  taken  on  the  trial.''' 


Pitt  Mining  &  Milling  Co.,  C.  C.  A., 
202  Fed.  724.  An  objection  to  the 
exclusion  of  a  question  upon  cross- 
examination  cannot  be  considered 
unless  the  bill  of  exceptions  states 
the  substance  of  the  testimony  in 
chief  of  the  witness.  First  Nat. 
Bank  of  Pittston  v.  Hoggson  Bros., 
C.  C.  A.,  242  Fed.  261.  To  a  large 
extent,  the  course  and  extent  of  a 
cross-examination  of  a  witness  is 
subject  to  the  control  of  the  court 
in  tlie  exercise  of  a  sound  discre- 
tion; and  the  exercise  of  that  dis- 
cretion is  not  ordinarily  reviewable 
on  a  writ  of  error.  Eea  v.  Mis- 
souri, 17  Wall.  532,  21  L.  ed.  707. 
But  see  Eames  v.  Kaiser,  142  U.  S. 
488,  35  L.  ed.  1090;  O'Connell  v. 
Pennsylvania  Co.,  C.  G,  A.,  118  Fed. 
989.  Nor  is  ordinarily  a  limitation 
of  the  scope  of  a  cross-examination 
because  it  is  not  germane  to  the  ex- 
amination in  chief  or  has  been  un- 
duly extended.  Post  Pub.  Co.  v. 
Peck,  C.  C.  A.,  199  Fed.  G.  Nor  the 
admission  of  a  question  objected  to 
as  leading.  Linn  v.  TJ.  S.,  C.  G.  A., 
251  Fed.  476.  Nor  a  ruling  as  to 
the  qualification  of  a  witness  to  tes- 
tify. U.  S.  V.  Fischer,  C.  C.  A.,  245 
Fed.  422.  Nor  the  admission  or  ex- 
clusion of  testimony  objected  to  as 
too    remntr'.      Ovorslrool    v.    Norfobc 


&  W,  Ry.  Co.,  C.  C.  A.,  238  Fed.  565. 
It  has  been  held  that  an  erroneous 
admission  of  evidence  in  corrobora- 
tion of  the  testimony  of  an  unim- 
peached  and  uncontradicted  witness, 
in  respect  to  a  matter  of  detail,  is 
not  a  ground  for  reversal.  First  Nat. 
Bank  of  Houston  v.  Wells,  Fargo  & 
Co.,  C.  C.  A.,  127  Fed.  818. 

3Himrod  v.  Ft.  Pitt  Mining  & 
Milling  Co.,  C.  G.  A.,  202  Fed. 
724. 

4Buckstafe  V.  Eussoll,  151  U.  S. 
626,  38  L.  ed.  292.  See  §§473, 
473d,  478,  479,  supra. 

5  McCurley  v.  National  Savings  & 
Trust  Co.,  258  Fed.  154. 

6  Platte  Valley  Cattle  Co.  v.  Bos- 
sorman-Gates  Live  Stock  &  Loan  Co., 
G.  G.  A.,  202  Fed.  692;  Owl  Creek 
Goal  Go.  V.  Goleb,  C.  C.  A.,  210  Fed. 
209. 

7  Hinde  v.  Long  worth,  11  Wheat. 
199,  6  L.  ed.  454;  Pennock  v.  Dia- 
logue, 2  Pet.  1,  7  L.  ed.  327;  Nelson 
V.  Woodruff,  1  Black,  156.  17  L.  ed. 
97;  Cucullu  v.  Emmerling,  22  How. 
83,  16  L.  ed.  300;  Prialcau  v.  U.  S., 
C.  C.  A.,  143  Fed.  320.  The  same 
rule  has  been  applied  upon  an  appeal 
in  equity.  Kalamazoo  Ry.  Supply 
Co.  V.  Duff  Mfg.  Co.,  G.  G.  A.,  113 
Fed.  264.  It  is  too  late  to  raise 
upon  writ  of  error  for  the  first  time 
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§  711f.  Review  of  rulings  upon  interlocutory  applications. 
Upon  a  writ  of  error  or  appeal,  the  court  will  review  any  de- 
cision upon  an  interlocutory  application  appearing  on  the  record, 
not  discretionary/  whereby  the  rights  of  the  plaintiff  in  error 
or  appellant  were  injuriously  affected.'' 


upon  writ  of  error  or  appeal  the  ob- 
jection that  a  deposition  read  in  evi 
dence  without  objection  was  taken 
too  late,  Ray  v.  Smith,  17  Wall,  411^ 
21  L.  ed.  666w  A  judgment  will 
rarely  be  reversed  for  the  admission 
of  evidence  against  an  objection  and 
exception  when  the  ground  of  the 
objection  was  not  stated,  Ward  v. 
Blake  Mfg.  Co.,  C.  C.  A.,  56  Fed. 
437,  441;  U.  S.  v.  Shapleigh,  C.  C. 
A.,  54  Fed.  126;  No.  Pac.  E.  Co.  v. 
Charless,  C.  C.  A.,  51  Fed.  562 ;  Bur- 
ton v.  Driggs,  20  Wall.  125,  22  L. 
ed.  299;  Deering  Harvester  Co.  v. 
Kelly,  C.  C.  A.,  103  Fed.  261;  West- 
inghouse  El.  &  Mfg.  Co.  v.  Stanley 
Instrument  Co.,  C.  C.  A.,  133  Fed. 
167,  174;  Klein  v.  Darnell,  C.  C.  A., 
239  Fed.  844;  Smith  v.  Smith,  C.  C. 
A.,  247  Fed.  461 ;  at  least  unless  the 
objection  is  one  which  could  not 
havB  been  obviated  by  preliminary 
evidence;  or  by  a  change  in  the  form 
of  the  question;  or  otherwise,  West- 
inghouse  El.  &  Mfg.  Co.  v.  Stanley 
Instrument  Co.,  C.  C.  A.,  133  Fed. 
167,  174;  Turner  v.  Newburgh,  109 
N.  Y.  301,  308,  and  authorities  cited 
in  38  Cyc.  1385;  or  possibly  where 
the  evidence  is  so  clearly  irrevelant 
or  incompetent  that  the  trial  court 
could  not  fail  to  understand  the 
ground  of  the  objection.  Deering 
Harvester  Co.  v.  Kelly,  C.  C.  A.,  103 
Fed.  261,  264;  Oroh  v.  Groh,  177 
N.  Y.  8;  Nevers  Lumber  Co.  v. 
Fields,  151  Ala.,  367,  44  So.  Rep. 
81;   38  Cyc.  1385,  1386. 

§  711f.      1  See    mpra,    §  711b. 


2  Buckingham  v.  McLean,  13 
How.  150,  14  L.  ed.  90;  Riddle  v. 
Whitehill,  135  U.  S.  621,  34  L.  cd. 
283.  See,  however,  Gunn  v.  Black, 
C.  C.  A.,  60  Fed.  151.  Buster  v. 
Wright,  C.  C.  A.,  135  Fed.  947; 
supra,  §  695. 

The  court,  where  the  assignment 
of  errors  is  sufficient,  will  review 
upon  an  appeal  from  a  final  judg- 
ment or  decree:  a  decision  on  a  plea 
of  abatement  to  a  writ  of  attach- 
ment. Fitzpatrick  v.  Flannigan,  106 
IT.  S.  648,  27  L.  ed.  211.  But  sea 
Leitensdorfer  v.  Webb,  20  How.  176, 
15  L.  ed.  891.  An  order  denying 
a  motion  to  remand  seasonably  made, 
on  the  ground  that  the  petition  for 
a  removal  was  filed  too  late  or  be- 
cause the  case  was  not  removable. 
Edrington  v.  Jefferson,  111  U.  S. 
770,  28  L.  ed.  594;  supra,  §  558.  In 
an  extraordinary  case  a  denial  of 
leave  to  amend.  Riddle  v.  Whitehill, 
135  U.  S.  621,  34  L.  ed.  282;  Her- 
nan  v.  Am.  Bridge  Co.,  C.  C.  A.,  167 
Fed.  930.  But  see  National  Bank  v. 
Carpenter,  101  U.  S.  567,  568,  25 
L.  ed.  815,  816;  Gormley  v.  Bunyan, 
138  U.  S.  623,  634,  34  L.  ed.  1086 
1090;  Hernan  v.  Am.  Bridge  Co., 
C.  C.  A.,  167  Fed.  930;  Garrett  v. 
Louisville  &  N.  R.  Co.,  C.  C.  A.,  197 
Fed.  715,  723;  supra,  §§215,  711b. 
An  order  made  without  jurisdiction 
granting  a  new  trial.  Coughlin  v. 
District  of  Columbia,  106  IT.  S.  7,  27 
L.  ed.  74.  Cf.  Spaulding  v.  Mason, 
161  U.  S.  375,  40  L.  ed.  738;  sui>ra, 
§§  478,  711b.    An  order  fining  a  party 
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for    coutempt,    and    directing    that 
part  of  the  fine  be  paid  to  the  op- 
posite party.    Worden  v.  Searls,  121 
U.  S,  14,  26,  30  L.  ed.  853,  857.    See 
supra,   §§436,   437.     Where   the    de- 
fendant after  his  demurrer  had  been 
overruled  was  allowed  to  answer  by 
an  order  expressly  reserving  his  ob- 
jection to  such  ruling,  the  court  con- 
sidered the  question  upon  a  writ  of 
error  to  the  final  judgment.    Bauser- 
man  v.  Blunt^  147  U.  S.  647,  37  L. 
ed.  316.     It  was  so  held,  when  leave 
to  reserve  the  objection  had  not  been 
<j;ranted.    Dennis  v.  Slyfield,  C.  C.  A., 
117   Fed.   474.     But   a   court   of   re- 
view will  7Wt  reverse  a  .judgment  an 
error  in  ruling  upon  a   plea  to   the 
jurisdiction  of  the  court.     U.  S.  R. 
S.,   §  1011.     See   Henderson   v.   Hen- 
sliall,  C.  C.  A.,  54  Fed.  320,  330,  and 
supra,    §  687.      Nor   reverse    a  prior 
order  or  decree  which  was  in  its  na- 
ture final.     Hill  v.  Chicago  &  E.  R. 
Co.,    140    IT.    S.    52^    35    L.    ed.    331; 
Quinton    v.    Neville,    C.    C.    A.,    154 
Fed.   432.     See  Porter  v.   Pittsburg 
B.  S.  Co.,  120  U.  S.  649,  30  L.  ed. 
830;  supra,  §§397,  695.     Nor  it  has 
been  said  an  order  granting  an   in- 
terlocutory injunction  which  was  it- 
self appealable.     Chapman  v.  Yellow 
Poplar   Lumber   Co.,   C.    C.    A.,   143 
Fed.  201,  204  (holding  that  so  much 
of  an  order  as  required  the  plaintiff 
to  replead  at  law  could  be  reviewed 
upon  appeal  from  the  final  decree)  ; 
nor   review   an   order   subsequent   to 
that  specified  in  the  writ  of  error  or 
appeal.     Ford  Motor  Co.  v.  Harring- 
ton,  C.   C.   A.,   245   Fed.    850.      The 
fact  that  a  prior  appeal,  which  had 
been  dismissed  for  a  failure  to  per- 
fect tlie  same  or  for  some  other  rea- 
son, was  taken  from  the  interlocutory 
order  or  decree,  does  not  prevent  this 
from  being  thus  reviewed  on  ajipeal 


from  the  subsequent  final  decree, 
Buckingham  v.  McLean,  13  How.  150, 
14  L.  ed.  90.  Upon  an  appeal  from 
a  final  decree,  a  subsequent  order 
denying  a  motion  to  set  the  same 
aside  cannot  be  reviewed.  Nowell  v. 
International  Tr.  Co.,  C.  C.  A.,  169 
Fed.  497.  An  appeal  from  an  order 
confirming  a  sale  does  not  bring  up 
for  view  a  decree  denying  a  motion 
to  dismiss  the  bill.  Turner  v.  Far- 
mer L.  &  Tr.  Co.,  106  U.  S.  552,  27 
L.  ed.  273;  Long  v.  Maxwell,  C.  C. 
A.,  59  Fed.  948.  A  judgment  or 
order  on  a  collateral  question  arising 
on  the  suggestion  of  a  party  not  on 
the  record,  who  has  himself  sued 
out  no  writ  of  error,  cannot  be  thus 
reviewed.  Bayard  v.  Lombard,  9 
How.  530,  13  L.  ed.  245.  Upon  an 
appeal  from  an  order  directing  pay- 
ment out  of  the  proceeds  of  a  fore- 
closure sale,  the  propriety  of  the  or- 
ders made  during  the  foreclosure  is 
not  considered.  Central  Tr.  Co.  v. 
Grant  Locom.  Works,  135  U.  S.  207, 
34  L.  ed.  97.  Where  a  suit  originally 
in  equity  was  transferred  by  consent 
to  the  common-law  side  of  the  court 
below,  it  was  held  that  a  bill  of  ex- 
ceptions did  not  bring  up  for  re- 
vision proceedings  prior  to  such 
transfer.  Nations  v.  Johnson,  24 
How.  195,  16  L.  ed.  628.  An  ap- 
pellate court  will  not  hold  that  the 
court  below  erred  in  the  interpreta- 
tion of  its  own  order,  unless  it  is 
clear  that  injustice  resulted  from  the 
erroneous  interpretation.  Girard  L. 
Ins.  Ass'n  &  Tr.  Co.  v.  Cooper,  C. 
C.  A.,  51  Fed.  332^  335.  For  a  case 
where  it  was  held  that  the  reversal 
of  one  judgment  compelled  the  re- 
versal of  another,  see  Blanco  v. 
Hubbard,  220  U.  S.  233,  55  L.  ed. 
447. 
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§  711g.  Objections  not  raised  below.  As  a  general  rule,  no 
judg-ment  or  decree  will  be  reversed  upon  an  objection  not  raised 
below. ^    This  is  almost  always  the  case  when  the  objection  is  to 


§  711g.  1  Barrow  v.  Eeab,  9  How. 
;^66,  la  L.  ed.  177;  Lathrop  v.  Jud- 
son,  19  How.  66,  ]5  L.  ed.  553  j  Ins. 
Co.  of  Va.  'Valley  v.  Mordecai;  22 
How.  Ill,  16  L.  ed.  329;  De  Sobry  v. 
Nicholson,  3  Wall.  420,  18  L.  ed. 
263 ;  Clements  v.  Moore,  6  Wall.  299, 

18  L.  ed.  786;  Tome  v.  Dubois,  6 
Wall.  548,  18  L.  ed.  943;  The  Geor- 
gia, 7  Wall.  32,  19  L.  ed.  122;  La  her 
V,  Cooper,  id.  565,  19  L.  ed.  151; 
Alviso  V.  U..  S.,  8  Wall.  337,  19  L. 
ed.  305;  The  Eagle,  id.  15,  19  L.  ed. 
365;  Express  Co.  v.  Kountze,  id.  342, 

19  L.  ed.  457;  Nat.  Bank  v.  Ken- 
tucky, 9  Wall.  353,  19  L.  ed.  701; 
Eogers  v.  Bitter,  12  Wall.  317,  20 
L.  ed.  417;  Klein  v.  Eussell,  19  Wall. 
433,  22  L.  ed.  116;  Wood  County  v. 
Lackawanna  I.  &  C.  Co.,  93  U.  S. 
619,  23  L.  ed.  989;  Wheeler  v.  Sedg- 
wick, 94  U.  S.  1,  24  L.  ed.  31; 
Flournoy  v.  Lastrapes,  131  U.  S. 
clxi,  25  L.  ed.  406;  U.  S.  v.  Morgan, 
131  U.  S.  elxiv,  19  L.  ed.  256;  Wil- 
son V.  McNamee,  102  U.  S.  572,  26 
L.  ed.  234;  Springer  v.  U.  S.,  id. 
586,  26  L.  ed.  253;  Wood  v.  Weimar, 
104  U.  S.  786^  26  L.  ed.  779;  Clark 
V.  Fredericks,  105  U.  S.  4,  26  L.  ed. 
938;  Morrill  v.  Jones,  106  U.  S.  466, 
21  L.  ed.  267;  Union  Pac.  E.  Co.  v. 
Myers  (Pacific  E.  E.  Eemoval 
Cases),  115  U.  S.  1,  29  L.  ed.  319; 
Gila  Valley  Ey.  Co.  v.  HaU,  232  U. 
S.  97;  Grant  Bros.  Constr.  Co.  v. 
U.  S.,  232  U.  S.  647;  Hessian  v.  Pat- 
ten, C.  C.  A.,  156  Fed.  956;  Blue- 
gi'ass  Canning  Co.  v.  Stewart,  C.  C. 
A.,  175  Fed.  537;  Provident  Life  & 
Tr.  Co.,  V.  Camden  &  T.  Ey.  Co., 
C.  C.  A.,  117  Fed.  854;  Tredegar 
Co.  V.  Seaboard  Air  JAnc  Ey.,  C.  C. 


A.,  183  Fed.  289;  Choctaw,  O.  & 
G.  E.  Co.  V.  Jaekson,  C.  C.  A.,  192 
Fed.  792;  Burchett  v.  U.  S.,  C.  0. 
A.,  194  Fed.  821;  J.  H.  Lane  &  Co. 
V.  Maple  Cotton  Mills,  C.  C.  A,,  226 
Fed.  692;  Eichardson  v.  Fajardo  Su- 
gar Co.,  C.  C.  A.,  237  Fed.  195; 
Kleman  v.  Anheuser-Busch  Brewing 
Ass'n,  C.  C.  A.,  237  Fed.  993.  It 
is  too  late  to  object  in  the  Supreme 
Court  for  the  first  time  that  an  ap- 
peal below  was  heard  at  chambers, 
and  not  in  open  court.  Eoberts  v. 
Eeilly,  116  U.  S.  80,  29  L.  ed.  544. 
It  is  too  late  to  object  in  the  court 
of  review  for  the  first  time  that  the 
action  is  improper  in  form:  Marine 
Bank  v.  Fulton  Bank,  2  Wall.  252, 
17  L.  ed.  785;  Goldswith  v.  Koop- 
man,  C.  C.  A.,  152  Fed.  173.  That 
a  receiver  was  appointed  before  the 
plaintiff  had  not  reduced  his  claim 
to  judgment.  L.  D.  George  Lumber 
Co.  V.  Daugherty,  C.  C.  A.,  214  Fed. 
958.  That  the  evidence  shows  usury, 
Ewing  V.  Howard,  7  Wall.  499,  19 
L.  ed.  293.  That  there  was  a  mis- 
nomer of  the  plaintiff.  Breedlove  v. 
Nicolet,  7  Pet.  413,  8  L.  ed.  731. 
That  the  plaintiff  is  not  the  real 
party  in  interest.  Northwestern  S. 
S.  Co.  V.  Cochran,  C.  C.  A.,  191  Fed. 
]4r,.  That  the  plaintiff  had  no  legal 
capacity  to  sue.  St.  Louis  S.  W.  Ey. 
Co.  V.  Henson,  C.  C.  A.,  58  Fed.  531; 
Coggey  V.  Bird,  C.  C.  A.,  209  Fed. 
S03.  That  there  was  a  misjoinder 
of  parties.  Historial  Pub.  Co.  v. 
Jones  Bros.  Pub.  Co.,  C.  C.  A.,  231 
Fed.  639.  Under  the  former  practice 
that  there  was  an  insufficient  replica- 
tion. Erskine  v.  Hohnbach,  14  Wall. 
613,  20  L.  ed.  745;  or  no  replication, 
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Fretz  V.  Stover,  22  Wall.  198,  22  L. 
ed.  769;  Laber  v.  Cooper,  7  Wall. 
565,  19  L.  ed.  151;  Nauvoo  v.  Ritter, 
97  U.  S.  389,  24  L.  ed.  1050;  Cen- 
tral Nat.  Bank  of  Baltimore  v.  Conn. 
Mutual  Life  Ins.  Co.,  104  U.  S. 
54,  26  L.  ed.  693,  when  the  case 
was  tried  as  if  the  issues  were  prop- 
erly raised.  That  there  was  a  defect 
in  pleading  which  was  cured  by  the 
verdict,  De  Sobry  v.  Nicholson,  3 
Wall.  420,  18  L.  ed.  263;  Coffey  v. 
U.  S.,  116  U.  S.  436,  29  L.  ed.  684; 
San  Antonio  Ey.  v.  Wagner,  241  U. 
S.  476;  Westinghouse  v.  Carlton, 
C.  C.  A.,  202  Fed.  129;  Duluth  St. 
Ry.  Co.  V.  Speaks,  C.  C.  A.,  204  Fed. 
573;  Law  v.  Illinois  Cent.  E.  Co., 
C.  C.  A.,  208  Fed.  869;  Conley  Cam- 
era Co.  V.  Multiscope  &  Film  Co.; 
C.  C.  A.,  216  Fed.  892;  or  find- 
ings below.  The  Vaughan  and 
Telegraph,  14  Wall.  258,  20  L.  ed. 
807.  Anglo-American  Land,  M.  & 
A.  Co.  V.  Lombard,  C.  C.  A.,  132 
Fed.  721.  That  the  complaint  or 
findings  did  not  show  forth  com- 
pliance with  a  condition  precedent 
to  the  right  to  sue.  Bankers '  Surety 
Co.  V.  Town  of  Holly,  219  Fed.  96; 
City  of  Charlotte  v.  Atlantic  Bituli- 
thic  Co.,  C.  C.  A.,  228  Fed.  455; 
Towle  V.  PuUen,  C.  C.  A.,  238  Fed. 
107;  Reliance  Const.  Co.  v.  Hassam 
Paving  Co.,  C.  C.  A.,  248  Fed.  701. 
That  a  suit  was  prematurely 
brought.  Lumbermen's  Trust  Co.  v. 
Title  Ins.  &  Inv.  Co.,  C.  C.  A.,  248 
Fed.  212.  That  the  proof  varied 
from  the  pleadings,  when  the  objec- 
tion might  have  been  obviated  if 
taken  below.  Raberts  v.  Graham,  6 
Wall.  578.  That  defendant  was 
estopped  from  pleading  a  counter- 
claim. Mesa  Market  Co.  v.  Crosby, 
C.  C.  A.,  174  Fed.  96.  That  a  fact 
in    issue    essential   to   tlie   judgment 


was  not  proved,  when  for  all  that 
appears,  proof  might  have  been  of- 
fered had  the  objection  been  season- 
ably made.  O'Reilly  v.  Campbell, 
116  U.  S.  418,  29  L.  ed.  669;  Martin 
v.  Marks,  97  U.  S.  345,  24  L.  ed. 
940;  Mercantile  Trust  Co.  v.  Hensey, 
205  U.  S.  298,  306,  51  L.  ed.  811; 
Singers-Bigger  v.  Young,  C.  C.  A., 
166  Fed.  82,  National  Surety  Co.  v. 
Lincoln  County,  C.  C.  A.,  238  Fed. 
705;  Kalloch  v.  Hoagland,  C.  C.  A., 
239  Fed.  252;  Lohman  v.  Stockyards 
Loan  Co.,  C.  C.  A.,  243  Fed.  517; 
Gouts  V.  U.  S.,  C.  C.  A.,  249  Fed.  595. 
But  the  Circuit  Court  of  Appeals  for 
the  Fifth  Circuit  reversed  a  judg- 
ment on  a  writ  of  error  where  the 
evidence  did  not  justify  a  verdict 
for  the  plaintiff,  although  no  di- 
rection of  a  verdict  for  the  defend- 
ant was  requested  below,  Texas  &  P. 
Ry.  Co.  V.  Patton,  61  Fed.  259. 
Contra,  Missouri^  K.  &  T.  Ry.  Co.  v. 
Collier,  C.  C.  A.,  157  Fed.  347.  A 
failure  to  renew,  after  the  close  of 
defendant's  evidence,  a  motion  to 
dismiss,  made  at  the  close  of  the 
evidence  for  the  plaintiff,  was  held 
not  to  waive  an  error  in  refusing 
to  grant  the  former  motion,  when 
the  defendant's  evidence  did  not  af- 
fect the  point.  Lydia  Cotton  Mills 
V.  Prairie  Cotton  Co.,  C.  C.  A.,  156 
Fed.  235.  That  no  leave  to  amend 
was  granted  when  a  demurrer  was 
sustained,  Childs  v.  Mo.,  K.  &  T.  Ry. 
Co.,  C.  C.  A.,  221  Fed.  219.  But  seo 
Hodges  v.  Erie  R.  R.  Co.,  C.  C.  A., 
257  Fed.  494;  s^lpra,  §  701.  That  a 
Mexican  grant  was  fictitious,  U.  S.  v. 
Larkin,  18  How.  557,  15  L.  cd.  485. 
That  errors  then  excepted  to  were 
made  on  the  trial  of  an  issue  di- 
rected by  a  court  of  equity,  where 
the  exceptions  were  not  brought  to 
the  attention  of  the  court  of  equity 
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the  eonstitutiouality  of  a  statute.^  A  judgment  or  decree  -will 
be  reversed  for  want  of  jurisdiction  below,  by  the  appellate 
court  of  its  OA\ai  motion,  although  the  objection  is  not  raised  by 
the  parties  below  or  above.'    When  a  new  trial  is  directed,  the 


after  the  trial,  Brockett  v.  Brockett, 
3  How.  691,  11  L.  ed.  786;  Mc- 
Laughlin V.  Bank  of  Potomac,  7 
How.  220,  12  L.  ed.  675.  The  fact 
that  the  sufficiency  of  the  evidence 
to  supjjort  the  verdict  was  passed 
upon  by  the  court  below  on  a  mo- 
tion for  a  new  trial  will  not  author- 
ize a  review  of  its  action  on  a  writ 
of  error.  City  of  Lincoln  v.  Sun  V. 
S.  L.  Co.,  C.  C.  A.,  .59  Fed.  756.  A 
verdict  for  defendants,  when  but  one 
defendant  appeared  and  defended, 
and  the  others  were  formal  parties, 
was  held  to  be  a  clerical  error  which 
was  no  ground  for  a  reversal  upon  a 
writ  of  error,  when  no  motion  to 
correct  it  was  made  at  the  time. 
Shattuck  V.  No.  Br.  L.  &  Mer.  Ins. 
Co.,  C.  C.  A.,  58  Fed.  609.  Nor  be- 
cause receivership  proceedings  were 
pending  in  a  Federal  Court  sitting 
in  another  State.  Wetzel  &  T.  By. 
Co.  V.  Tennis  Bros.  Co.,  C.  C.  A.,  145 
Fed.  458.  That  there  was  no  dis- 
position of  a  cross  bill.  Carson  v. 
Hurt,  C.  C.  A.,  250  Fed.  30. 

That  the  form  of  the  decree  was 
erroneous  when  no  rights  were  thci's- 
by  prejudiced.  Peace  v.  Eathbun- 
Jones  Eng.  Co.,  243  U.  S.  273.  As  to 
objection  to  the  admission  of  evi- 
dence, see  supra,  §  711e. 

2  Southern  By.  Co.  v.  King,  169 
Fed.  332;  Brothers  v.  Cunningham, 
C.  C.  A.,  189  Fed.  884.  But  see 
Weems  v.  U.  S.,  217  U.  S.  349,  54  L. 
ed.  793,  cited  supra,  §  701.  It  was  so 
held  of  an  omission  to  refer  to  a 
State  statute  a  violation  of  whic-h 
H   was  contended  for  the  first  time 


upon  writ  of  error  constituted  con- 
tributory negligence.  Federal  Min- 
ing &  Smelting  Co.  v.  Hodge,  C.  C. 
A.,  213   Fed.   605. 

3  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  27  L.  ed.  932;  Bors 
v.*  Preston,  111  U.  S.  252,  28  L.  ed. 
419;  Pennsylvania  E.  Co.  v.  St. 
Louis,  A.  &  T.  H.  E.  Co.,  116  U. 
S.  472,  29  L.  ed.  696;  Fore  Eiver 
Shipbuilding  Co.  v.  Hagg,  219  U.  S. 
175;  Puget  Sound  Navigation  Co.  v. 
Lavendar,  C.  C.  A.,  156  Fed.  361; 
Eoyal  Ins.  Co.  of  Liverpool,  Eng.,  v. 
Stoddard,  C.  C.  A.,  201  Fed.  915; 
Farmers'  Oil  &  Guano  Co.  v.  Duck- 
worth Co.,  C.  C.  A.,  217  Fed.  362; 
Empire  City  Fire  Ins.  Co.  v.  Ameri- 
can Cent.  Ins.  Co.,  C.  C.  A.,  218  Fed. 
774;  Thomas  v.  Anderson,  C.  C.  A., 
223  Fed.  41;  Spencer  v.  Patey,  C. 
C.  A.,  243  Fed.  558;  Supreme .  Coun- 
cil of  Eoyal  Arcanum  v.  Hobart,  C. 
C.  A.,  244  Fed.  385;  Devost  v.  Twin 
State  Gas  &  Electric  Co.,  C.  C.  A., 
250  Fed.  349.  Such  an  objection 
may  be  assigned  or  raised  by  the 
party  at  whose  suggestion  the  error 
was  committed.  Devost  v.  Twin 
State  Gas  &  El.  Co.,  C.  C.  A.,  240 
Fed.  349.  Where  the  court  had 
jurisdiction  of  the  parties  and  of 
the  subject  matter  of  the  litigation, 
the  party  who  asked  for  an  amend 
ment  changing  the  nature  of  the  suit 
was  not  permitted  to  raise  the  ob- 
jection that  there  was  no  power  to 
grant  his  application.  Mercelis  v. 
Wilson,  235  U.  S.  579.  When  the 
point  was  not  taken  below,  the  court 
of  review  will  usually  disregard  the 
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court  of  review  may,  for  the  instruction  of  the  lower  court, 
decide  questions  material  to  the  case  which  have  not  been  pre- 


motioiij  that  equitable  relief  has 
been  granted  in  an  action  at  common 
law.  Louisville  &  Nashville  E.  It. 
Co.  V.  Cook  Brewing  Co.,  223  U.  S. 
70,  56  L.  ed.  355;  Cook  v.  Foley,  C. 
C.  A.,  152  Fed.  41;  U.  S.  v.  Illinois 
Surety  Co.,  C.  C.  A.,  226  Fed.  653; 
or  a  suit  in  equity  maintained  where 
the  remedy  at  law  was  adequate. 
Wylie  V.  Coxe,  15  How.  415,  14  L. 
ed.  753;  Crosby  v.  Buchanan,  23 
Wall.  420,  23  L.  ed.  138;  Eeynes  v, 
Duniont,  130  U.  S.  354,  32  L.  ed. 
934;  supra,  §§365,  453;  MeCloskey 
V.  Pacific  Coast  Co.,  C.  C.  A.,  22 
L.R.A.(N.S.)  673,  160  Fed.  794; 
Hattiesburg  Lumber  Co.  v.  Herrick, 
C.  C.  A.,  212  Fed.  835;  El  Dora  Oil 
Co.  v.  U.  S.,  C.  C.  A.,  229  Fed.  946; 
Babcock  &  Wilcox  v.  Am.  Surety  Co., 
C.  C.  A.,  236  Fed.  340;  Equitable 
Trust  Co.  V.  Western  Pac.  Ey.  Co., 
C.  C.  A.,  250  Fed.  327;  Cone  Mfg. 
Co.  V.  Bruckman,  C.  C.  A.,  255  Fed. 
957;  Becker-Franz  Co.  v.  Shannon 
Copper  Co.,  C.  C.  A.,  256  Fed.  522. 
But  see  Street  Grading  District  No. 
00  v.  Hagadorn,  C.  C.  A.,  186  Fed. 
451;  although  the  court  may  of  its 
own  motion  transfer  a  case  to  either 
docket  at  any  stage  of  the_  proceed- 
ings; and  it  has  the  power  in  such 
a  case  to  reverse  a  decree  for  the 
latter  reason.  Lewis  v.  Cocks,  23 
Wall.  466,  23  L.  ed.  70;  Oelrichs  v. 
Spain,  15  Wall.  211,  21  L.  ed.  43; 
Reynes  v.  Dumont,  130  U.  S.  354, 
395,  32  L.  ed.  934,  945;  Allen  v. 
Pullman's  P.  C.  Co.,  139  U.  S.  658, 
35  L.  ed.  303.  Chicago,  Burlington 
&  Quincy  Ey.  Co.  v.  Willard,  220  U. 
S.  41.3,  55  L.  ed.  521;  McGilvra  v. 
Ross,  C.  C.  A.,  164  Fed.  604;  New- 
comb  v.  Burl.ank,  C.  C.  A.,  181   Pod. 


334;  Atlantic  Coast  Line  E.  Co.  v. 
Whilden,  C.  C.  A.,  195  Fed.  263. 
But  see  Williams  v.  Molther,  C.  C. 
A.,  198  Fed.  460,  supra,  §§  365,  376, 
377,  453.  Where  this  objection  was 
raised  below,  it  may  be  considered 
in  the  court  of  review.  Singer  Sew- 
ing Mach.  Co.  V.  Benedict,  C.  C.  A., 
179  Fed.  628.  The  Supreme  Court 
refused  to  reverse  a  judgment  be- 
cause the  judge  refused  to  allow  a 
plea  concerning  the  citizenship  of  the 
plaintiff  to  be  filed  during  the  trial. 
Mexican  C.  Ry.  Co.  v.  Pinkney,  149 
U.  S.  194,  37  L.  ed.  699.  The  assump- 
tion by  the  court  of  jurisdiction 
in  another  case,  where  the  question 
was  not  raised,  is  not  controlling 
subsequently  when  the  point  is 
brought  to  its  attention.  Tefft, 
Weller  &  Co.  v.  Munsuri,  222  U.  S. 
114,  56  L.  ed.  118.  Arant  v.  Lane, 
245  U.  S.  167.  It  has  been  said  that 
where  the  plaintiff 's  pleading  showed 
the  jurisdiction  and  there  is  a  gen- 
eral denial,  the  point  cannot  be 
raised  above,  unless  there  was  af- 
firmative proof  or  the  question  was 
specifically  brought  to  the  attention 
of  the  court  below.  Pike  County, 
Pa.  V.  Spencer,  C.  C.  A.,  192  Fed.  11. 
In  one  case  the  Supreme  Court  re- 
fused to  affirm  a  judgment  "upon  a 
jurisdictional  ground  not  passed 
upon  by  the  Circuit  Court, ' '  when  of 
the  opinion  that  the  Circuit  Court 
decided  the  case  below  upon  an  er- 
roneous ground  which  might  preju- 
dice the  plaintiff  in  error  in  subse- 
quent litigation;  and  consequently 
reversed  the  judgment.  Scott  v. 
Armstrong,  146  U.  S.  499,  512,  36 
L.  ed.  1059.  The  Supreme  Court 
reversed  a  judgment  because  the  case 
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viously  presented.^  Where  the  decision  below  was  based  upon 
a  statute  w^hich  had  been  repealed,  it  will  be  reversed  although 
the  repeal  was  not  brought  to  the  attention  of  the  inferior  eourt.^ 
So  when  the  judgment  is  in  violation  of  an  Act  of  Congress  for- 
bidding such  a  contract  as  it  enforces.®  Where  an  indispensable 
party  to  a  suit  in  equity  has  been  omitted,  the  decision  may  be 
reversed  although  the  objection  was  not  taken  below.'''  Where 
the  error  appears  upon  the  pleadings  in  equity,*  or  upon  the 
record  at  common  law,^  and  would  have  been  fatal  on  a  motion 
in  arrest  of  judgment,  or  on  a  general  demurrer,  it  is  equally 
fatal  upon  a  writ  of  error  although  not  raised  below.®^  An  ap- 
pellant may  claim  relief  upon  a  different  theory  from  that  on 
which  he  relied  below,  provided  that  the  pleadings  are  sufficiently 


was  tried  below  by  both  parties 
under  a  mutual  mistake  of  law. 
Murdoek  v.  Ward,  178  U.  S.  139,  44 
L.  ed.  1009. 

4  Guaranty  Tr.  Co.  of  N.  Y.  v. 
Koeler,  C.  C.  A.,  195  Fed.  669. 

5  Fourth  Nat.  Bank  v.  Francklyn, 
120  U.  S.  747,  751,  30  L.  ed.  825, 
827. 

6  Newman  v.  Moyers,  253  U.  S. 
182;   supra,  §§701,  707. 

7  Coiron  v.  Millaudon,  19  How. 
113,  15  L.  ed.  575;  Hoe  v.  Wilson, 
9   Wall.    501,   19    L.    ed.    762.      See 

■supra,  §§120,  129. 

8  Nat.  Bank  of  Commerce  v. 
Rockefeller,  C.  C.  A.,  174  Fed.  22. 

9  Slaeum  v.  Pomery,  6  Cranch,  221, 
3  L.  ed.  205;  Garland  v.  Davis,  4 
How.  131,  11  L.  ed.  907;  McAllis- 
ter V.  Kuhn,  96  U.  S.  87,  24  L.  ed. 
615;  Cragin  v.  Lovell,  109  U.  S.  194, 
27  L.  ed.  903;  Coffey  v.  U.  S.,  116 
U.  S.  436,  29  L.  ed.  684;  Griggs  v. 
Nadeau,  221  Fed.  381;  Mound  Coal 
Co.  V.  Jeffrey  Mfg.  Co.,  C.  C.  A., 
233  Fed.  913.  Such  have  been  held 
to  be:  an  omission  to  allege  notice 
of  protest  in  a  declaration  against 
an  indorser,  Slaeum  v.  Pomery,  6 
Crnrch,   221,   3   L.   ed.   204,    (where 


counsel  did  not  suggest  the  point  to 
the  Supreme  Court) ;  the  failure  to 
show  that  the  plaintiff  had  a  title  to 
the  cause  of  action  upon  which  he 
sued.  Sterrett  v.  Second  Nat.  Bank, 
C.  C.  A.,  246  Fed.  753.  The  sustain- 
ing of  a  plea  of  non  assumpsit  to  a 
declaration  in  tort.  Garland  v.  Davis, 
4  How.  131,  11  L.  ed.  907.  Where 
there  was  a  combination  of  errors 
of  a  grave  character,  including  the 
filing  of  an  amended  bill  after  issue 
without  leave  of  court;  a  reference 
to  an  auditor  which  was  not  revoked 
nor  apj>arently  terminated  before  the 
final  decree;  a  failure  to  file  a  re- 
plication to  either  of  the  answers; 
and  a  petition  "by  way  of  cross- 
bill, ' '  naming  no  defendants,  seeking 
no  process,  and  upon  which  no  proc- 
ess was  issued,  but  upon  which  the 
final  decree  was  based, — the  Supremo 
Court  reversed  the  decree  although 
no  objection  on  any  of  these  grounds 
was  raised  below.  Washington  E. 
Co.  v.  Bradleys,  10  Wall.  299,  19 
L.  ed.  894. 

9a  Wiggins  Ferry  Co.  v.  Ohio  & 
Miss.  Ry.  Co.,  142  U.  S.  396,  35  L. 
ed.  1055;  McCloskey  v.  Pacific 
Coast  Co.,   160   Fed.  794.     But  see 
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broad  to  support  this  ^'^  unless  his  adversary  has  lost  an  op- 
portunity to  present  evidence  to  meet  the  new  contention  ^^  or 
the  right  to  relief  upon  such  other  ground  has  been  waived.^^ 
Where  the  existence  of  a  certain  fact  is  assumed  in  the  trial 
court  and  the  trial  proceeds  upon  such  assumption  without  objec- 
tion, neither  party  may  question  the  existence  thereof  in  the 
court  of  review.^^ 

It  has  not  yet  been  decided  to  what  extent  tliis  doctrine  has 
been  modified  by  the  act  of  February  26,  1919,  authorizing  the 
court  to  ''give  judgment  after  an  examination  of  the  entire 
record  before  tlie  court,  without  regard  to  technical  errors,  de- 
fects, or  exceptions  which  do  not  affect  the  substantial  rights  of 
the  party. ' '  ^* 


Hatcher  v.  Northwosteru  Nat.  Ins. 
Co.  V.  Milwaukee,  Wise,  G.  G.  A., 
184  Fed.  23. 

Wliere  the  verdict  for  defendant 
who  set  up  two  defenses  might  have 
been  given  under  either,  plaintiff, 
on  writ  of  error  to  review  the  judg- 
ment thereupon  was  allowed  to  raise 
legal  rulings  relevant  to  either  de- 
fense. Buckeye  Powder  Co.  v.  V.  E. 
I.  Du  Pont  Be  Memours  P.  Co.,  C. 
C.  A.,  223  Fed.  881. 

10  Wiggins  Ferry  CoT  v.  Ohio  & 
Miss.  Ey  Co.,  142  U.  S.  396,  35  L. 
ed.  1055;  McCloskey  v.  Pacific  Coast 
Co.,  160  Fed.  794.  But  see  Hatcher 
v.  Northwestern  Nat.  Ins.  Co.  v. 
Milwaukee,  Wise,  C.  C.  A.,  184  Fed. 
23. 

H  Illinois  Cent.  R.  Co.  v.  Egan,  C. 
C.  A.,  203  Fed.  937. 

12  Illinois  Cent.  R.  Co.  v.  Egan 
C.  C.  A.,  203  Fed.  937;  U.  S.  v. 
Kettenbaeh,  C.  C.  A.,  208  Fed.  209; 
Kennelly  v.  Frederick  Starr  Con- 
tracting Co.,  C.  C.  A.,  250  Fed.  229. 

13  Southern  Cotton  Oil  Co.  v. 
Shelton,  C.  C.  A.,  220  Fed.  247. 

14  Ch.  48,  40  St.  at  L.  1181,  Conip. 
St.  §  1246,  amending  Judicial  Code, 
§  269.       Sco     siqmi,     §  536a,     infra, 


§  711j.  It  seems  that  in  criminal 
cases  this  justifies  a  reversal  be- 
cause of  flagrant  errors  in  a  charge 
to  which  no  exceptions  was  taken 
upon  the  trial,  Stokes  v.  Xf.  S.,  C.  C. 
A-,  264  Fed.  18.  And  even  because 
of  prejudicial  remarks  by  the  prose- 
cuting attorney  to  which  no  objec- 
tion nor  exception  was  then  taken, 
Smith  V.  U.  S.,  C.  0.  A.,  231  Fed.  25; 
7\ugust  V.  U.  S.,  C.  C.  A.,  257  Fed. 
388,  392,  a  most  extraordinary  deci- 
sion. See  supra,  §§  473i,  527a, 
536a.  It  has  been  held  by  a  divided 
court  that  this  does  not  authorize 
the  review  of  proceedings  upon  the 
trial  without  a  bill  of  exceptions 
upon  the  review  of  a  judgment  at 
common  law  although  the  return  con- 
tains a  transcript  of  the  stenograpli- 
er's  minutes  accompanied  by  a  stipu- 
lation that  this  is  a  part  of  the 
record  and  by  a  certification  of  the 
clerk  that  the  transcript  Is  "a. cor- 
rect and  complete  transcript  of  th? 
record."-  Buessel  v.  U.  S.,  C.  C.  A., 
258  Fed.  811.  Cf.  supra,  §  479.  Nor 
does  it  authorize  a  review  of  the 
whole  case  irrespective  of  exceptions. 
Storgard  v.  France  &  Canada  S.  S. 
Corporation,  C.  C.  A.,  263  Fed.  545. 


3898 


WRITS    OF    ERROR   AND    APPEALS 


711h 


§  711h.  Consideration  of  matter  subsequent  to  proceedings 
brought  up  for  review.  A  law  passed  after  a  judgment  in  the 
inferior  court,  which  changes  the  rule  governing  the  ease,  if 
constitutional,  must  be  followed  by  the  court  of  review.^  Where 
the  act  authorizing  an  appeal  is  repealed  pending  an  appeal,  the 
appellate  court  loses  jurisdiction  of  the  appeal,  unless  the  juris- 
diction over  pending  appeals  is  reserved  in  the  repealing  act.^ 
Where,  pending  a  writ  of  error  from  a  judgment  entered  upon 
a  plea  of  7-es  adjtuJlicuta  by  a  former  judgment  between  the  same 
parties,  such  former  judgment  was  reversed;  the  Supreme  Court 
reversed  the  second.  When  by  subsequent  events  the  controversy 
between  the  judgment  ^  parties  has  been  settled  or  the  questions 


Nor  allow  a  party  in  the  court  of 
review  to  assign  another  reason  for 
his  objection  to  a  charge  than 
that  stated  to  the  court  below. 
Standard  Oil  Co.  v.  Allen,  C.  C.  A., 
267  Fed.  645.  Nor  authorize  the  re- 
view of  a  judgment  or  decree  which 
was  previously  not  appealable,  Runi- 
sey  v.  N.  Y.  Life  Ins.  Co.,  C.  C.  A., 
267  Fed.  554;  see  supra,  §  701.  For- 
merly the  well  established  rule  was 
that  a  judgment  could  not  be  re- 
versed because  of  erroneous  instruc- 
tions to  the  jury  when  no  exception 
was  taken  to  them  at  the  time; 
Castle  v.  Bullard,  33  How.  172,  16  L. 
ed.  424;  Burton  v.  West  Jersey 
Ferry  Co.,  114  U.  S.  474,  29  L.  ed. 
215;  Seaboard  Air  Line  v.  Renn, 
241  U.  S.  290;  Yazoo  &  M.  V.  R.  Co. 
V.  Wright,  C.  C.  A.,  207  Fed.  281; 
Lane  v.  Leiter,  C.  C.  A.,  237  Fed. 
149;  Examiner  Printing  Co.  v. 
Aston,  C.  C.  A.,  238  Fed.  459;  Am. 
Locomotive  Co.  v.  Harris,  C.  C.  A., 
239  Fed.  234;  Pennsylvania  R.  Co. 
V.  Minds,  C.  C.  A.,  243  Fed.  53; 
Campbell  v.  Krauss,  C.  C.  A.,  249 
Fed.  670;  supra,  §§  473j,  479,  527b, 
527d,  536a. 

§  711h.     1  U.  S.   V.   The   Peggy,   1 
Cranch,  103,  2  L.  ed.  49;   Yeaton  v. 


U.  S.,  5  Cranch,  281,  3  L.  ed.  101; 
Kansas  Pac.  R.  Co.  v.  Twombly,  100 
U.  S.  78,  25  L.  ed.  550.  Where, 
after  a  decree  adjoining  the  execu- 
tion of  a  statute,  the  statute  was  re- 
pealed, the  appeal  was  dismissed. 
Flour  Inspectors  v.  Olover,  160  U. 
S.  170,  40  L.  ed.  382.  But  see 
Leathe  v.  Thomas,  C.  C,  A.,  97  Fed. 
136.  In  a  case  where,  after  a  sen- 
tence of  condemnation,  the  sale  of  a 
vessel  thereunder,  and  the  payment 
of  the  proceeds  to  the  United  States, 
the  act  upon  which  the  condemna- 
tion proceedings  were  based  expired ; 
the  Supreme  Court  reversed  the  de- 
cree, and  made  a  general  order  for 
the  restitution  of  the  property  con- 
demned, stating  that  the  question 
whether  the  proceeds  of  the  prop- 
erty should  be  paid  over  to  the  claim- 
ants was  ' '  a  matter  to  be  left  to  the 
consideration  of  the  court  below. ' ' 
The  Rachel  v.  U.  S.,  6  Cranch,  329, 
330,  3  L.  ed.  239. 

2  Baltimore  &  P.  R.  Co.  v.  Grant, 
98  IT.  S.  398,  25  L.  ed.  231;  Ex  parte 
McCardle,  7  Wall.  506,  19  L.  ed.  264. 

3  Butler  V.  Eaton,  141  U.  S.  240, 
35  L.  ed.  713.  Supra,  §  692e.  Where, 
pending  an  appeal  from  a  decree  on 
a    creditor's    bill    founded    upon    a 
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raised  by  the  appeal  liave  otherwise  become  moot,  tlie  decree 
will  be  reversed  or  the  appeal  dismissed  as  has  been  previously 
described.*  Since  an  appeal  in  admiralty  is  a  retrial  of  the 
suit,  changes  in  fact  and  in  law  subsequent  to  its  institution 
may  be  considered  by  the  appellate  court.^  Othei-wise  where, 
since  the  original  decree,  the  rights  of  the  parties  have  so 
changed  as  to  make  it  improper  to  cany  it  into  execution,  re- 
lief can  usually  be  had  only  through  some  form  of  original  pro- 
ceeding in  tlie  court  in  which  the  decree  was  rendered.^ 

§  711i.  Review  of  proceedings  taken  by  consent  or  by  default. 
Where  a  plaintiff  has  voluntarily  become  nonsuited,  lie  cannot 
have  the  proceedings  reversed  by  a  writ  of  error. ^  On  an  appeal 
from  a  decree  entered  by  consent,  the  only  question  which  can 
be  considered  is  whether  the  court  below  had  jurisdiction  of  the 


|!rt'vious  decree,  the  previous  decree 
was  reversed  pending  the  appeal,  the 
Supreme  Court  remanded  the  cause 
to  the  Circuit  Court,  with  instruc- 
tions to  allow  the  appellant,  the  de- 
fendant below,  to  file  such  supple- 
mental bill  as  he  might  be  advised, 
in  the  nature  of  a  bill  of  review,  or 
for  the  purpose  of  suspending  or 
avoiding  the  decree  upon  the  new 
matter  arising  from  the  reversal  of 
the  decree  in  the  former  case.  Bal- 
lard V.  Searls,  130  U.  S.  50,  56,  32  L. 
cd.  846,  848.  Where,  pending  an  ap- 
peal from  a  decree,  a  former  decree 
in  the  same  suit  on  which  the  latter 
was  dependent  was  reversed,  the  Su- 
preme Court  held  that  the  second  de- 
cree was  thereby  nullified  by  opera- 
tion of  law,  and  dismissed  the  appeal 
therefrom  with  costs  to  the  appel- 
lant. Chicago  &  V.  R.  Co.  v.  Fosdick, 
106  U.  S.  47,  84,  85,  27  L.  ed.  47,  65. 
Where,  pending  a  writ  of  eiror  to  a 
judgment  on  a  "forthcoming  bond" 
to  a  former  judgment,  the  former 
judgment  was  reversed,  the  Supreme 
Court  said  that  the  reversal  of  th  > 
second  judgment  would  follow  as  of 


course,  but  that  a  certiorari  was 
necessary  to  bring  up  the  execution 
upon  which  the  bond  was  given,  so 
as  to  show  the  connection  between 
the  judgments.  Barton  v.  Petit,  7 
Cranch,  288,  3  L.  ed.  347.  Supra, 
§§  704,  709.  When  a  question  raised 
in  a  case  in  the  Circuit  Court  of  Ap- 
peals is  involved  in  a  case  pending 
in  the  Supreme  Court,  the  action  of 
the  latter  will  usually  be  awaited  by 
the  former  court,  but  in  the  mean- 
time an  accounting  may  be  ordered. 
International  Curtis  Marino  Tur- 
bine Co.  V.  Wm.  Cramp  &  Sons  Ship 
&  Engine  Bldg.  Co.,  238  Fed.  .164. 

i  Supra,  §§  705d,  709. 

5  Watts,  Watts  &  Co.,  Limited,  v. 
Unione  Austriaca,  &e.,   248  U.  S.  9. 

6Mackall  v.  Richards,  116  U.  S. 
45,  29  L.  ed.  558 ;  The  Vaughan  and 
Telegraph,  14  Wall.  258,  20  L.  ed. 
807. 

§  711i.  lU.  S.  V.  Evans,  5 
Cranch,  280,  3  L.  ed.  101;  Evans 
V.  Phillips,  4  Wheat.  73,  4  L.  ed. 
516;  Central  Transp.  Co.  v.  Pull- 
man's P.  C.  Co.,  139  IT.  S.  24,  39, 
35  L.  ed.  55,  61. 
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case  so  as  to  authorize  it  to  enter  any  decree .^  Where  an  appeal 
is  taken  from  a  decree  entered  upon  an  order  taking  a  bill  in 
equity  as  confessed  by  defendants  for  want  of  an  answer,  the 
only  question  for  the  consideration  of  the  appellate  court  is 
whether  the  allegations  of  the  bill  and  the  proof  of  service  are 
sufficient  to  support  the  decree.^  The  phrase,  "pro  forma," 
usually  means  that  a  decision  was  rendered,  not  upon  the  con- 
viction that  it  was  right,  but  merely  to  facilitate  further  pro- 
ceedings.* Its  insertion  in  a  decree  does  not  require  a  reversal 
where  the  record  shows  that  the  decree  expresses  the  result  of  a 
consideration  of  the  evidence  and  was  not  in  fact  pro  forma.^ 

§  711  j.  Errors  not  prejudicial.  An  error  that  could  not  have 
been  prejudicial  to  the  plaintiff  in  error  or  the  appellant  is  no 
ground  for  a  reversal.^ 


2  Pacific  E.  Co.  V.  Ketchum,  101 
II.  S.  289,  25  L.  ed.  932;  U.  S.  v. 
Babbitt,  104  U.  S.  767,  26  L.  ed. 
921.  See  also  Mandeville  v.  Holey,  1 
Pet.  136,  7  L.  ed.  85. 

3  Masterson  v.  Howard,  18  Wall. 
99,  21  L.  ed.  764;  Thomson  v.  Woos- 
ter,  114  TJ.  S.  104,  29  L.  ed.  105; 
Dobson  V.  Hartford  Carpet  Co.,  114 
U.  S.  439,  29  L.  ed.  177;  O'Hara 
V.  Mac  Council,  93  U.  S.  150,  23  L. 
ed.  840. 

4  Harvey  Hubbell  v.  General  El. 
Co.,  C.  C.  A.,  267  Fed.  564. 

5  Ihid. 

§711j.  lU.  S.  V.  U.  S.  Fidelity 
&  Guaranty  Co.,  222  U.  S.  283,  56  L. 
ed.  200;  Norfolk  Southern  E.  Co. 
V.  Talbott,  C.  C.  A.,  190  Fed.  737; 
Delaware,  L.  &  W.  E.  Co.  v.  Lyne, 
G.  C.  A.,  193  Fed.  984.  Such  as 
the  erroneous  admission  or  exclusion 
of  evidence  which  could  not  have 
affected  the  result,  Holmes  v.  Gold- 
smith, 147  IT.  S.  150,  37  L.  ed.  118; 
Meeker  v.  Lehigh  Valley  E.  E.,  236 
IT.  S.  434;  IT.  S.  v.  Shapleigh,  C.  C. 
A.,  54  Fed.  126,  137 ;  Dorsheimer  v. 
Glenn,  51  Fed.  404;  Am.  Mfg.  Co.  v. 


Bigelow,  C.  C.  A.,  188  Fed.  34; 
Post  Pub.  Co.  V.  Peek,  C.  C.  A.,  199 
Fed.  6,  24;  Atlantic  Coast  Line  E. 
Co.  V.  Thompson,  C.  C.  A.,  211  Fed. 
889;  Chicago,  St.  P.,  M.  &  O.  Ey. 
Co.  V.  Nelson,  226  Fed.  708;  Missouri 
Valley  Bridge  &  Iron  Co.  v.  Blake, 
C.  C.  A.,  231  Fed.  418;  B.  F.  Stur- 
tevant  Co.  v.  Champion  Fibre  Co., 
C.  C.  A.,  232  Fed.  2;  Cooper  v. 
Jewett,  C.  C.  A.,  233  Fed.  618;  Chi- 
cago Eys.  Co.  V.  Kramer,  C.  C.  A., 
234  Fed.  245;  Tacoma  Ey.  &  Power 
Co.  V.  Cothary,  C.  C.  A.,  235  Fed. 
872;  Ames  v.  Sullivan,  C.  C.  A.,  235 
Fed.  880;  Great  Northern  Ey.  Co. 
V.  Ennis,  S.  C.  A.,  236  Fed.  17;  St. 
Louis  Merchants'  Bridge  Terminal 
Ey.  Co.  V.  Schuerman,  C.  C.  A.,  237 
Fed.  1;  Daigle  v.  U.  S.,  C.  C.  A., 
237  Fed.  159;  Kalloeh  v.  Hoagland, 
C.  C.  A.,  239  Fed.  252;  Akalitis  v. 
Philadelphia  &  Eeading  Coal  &  Iron 
Co.,  C.  C.  A.,  239  Fed.  299;  Co- 
operative Eaw  Fur  Co,  v.  American 
Credit  Indemnity  Co.,  C.  C.  A.,  240 
Fed.  67;  Greer  v.  U.  S.,  C.  C.  A., 
240  Fed.  320 ;  Chiarello  Bros.  Co.  v. 
Pederson,  C.   C.   A.,  242   Fed.   483; 
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Delaware,  L.  &  W.  E.  Co.  v.  Lanter- 
man,  C.  C.  A.,  245  Fed.  548;  Societe 
Nouvelle  D 'Armement  v.  Barnaby, 
C.  C.  A.,  246  Fed.  68;  Michigan 
Cent.  E.  Co.,  v.  U.  S.,  C.  C.  A.,  246 
Fed.  353 ;  Central  Iron  &  Coal  Co.  v. 
llamacher,  C.  C.  A.,  248  Fed.  50; 
Ilolsman  v.  United  States,  C.  C.  A., 
248  Fed.  193;  Austro-American  S. 
S.  Co.  V.  Thomas,  C.  C.  A.,  248  Fed. 
231;  American  Trading  Co.  v. 
North  Alaska  Salmon  Co.,  C.  C.  A., 
248  Fed.  665;  Columbia-Knicker- 
bocker Trust  Co.  V.  Abbot,  C.  C.  A., 
247  Fed.  833;  Buckeye  Cotton  Oil 
Co.  V.  Sloan,  C.  C.  A.,  250  Fed.  712 ; 
Sharpies  Separator  Co.  v.  Skinner, 
C.  C.  A.,  251  Fed.  25 ;  MuUins  Lum- 
ber Co.  V.  Williamson  &  Brown  Land 
&  Lumber  Co.,  C.  C.  A.,  255  Fed. 
645;  Vane  v.  United  States,  C.  C. 
A.,  254  Fed.  28;  Alaska  Treadwell 
Gold  Mining  Co.  v.  Crinis,  C.  C.  A., 
255  Fed.  810;  McCurley  v.  National 
Savings  &  Trust  Co.,  D.  C.  C.  C.  A., 
258  Fed.  154;  or  an  exclusion  of 
evidence  that  was  merely  cumula- 
tive, when  there  was  a  consider- 
able amount  of  evidence  offered  by 
the  same  party  upon  the  same  issue, 
Patterson  v.  laeger  &  S.  Ey.  Co.,  C. 
C.  A.,  178  Fed.  649.  A  judgment 
will  not  be  reversed  for  an  errone- 
ous instruction  to  the  jury  where 
the  evidence  justified  a  direction  in 
favor  of  the  defendant  in  error.   W. 

B.  Grimes  Dry  Goods  Co.  v.  Mal- 
colm, 58  Fed.  670;   Cook  v.  Foley, 

C.  C,  A.,  152  Fed.  41,  48;  Alwart 
Bros.  Coal  Co.  v.  Eoyal  Colliery  Co., 
C.  C.  A.,  211  Fed.  313;  Hornblower 
V.  City  of  Pierre,  C.  C.  A.,  241  Fed. 
450;  Fricke  v.  International  Har- 
vester Co.,  C.  C.  A.,  249  Fed.  869. 
Nor  for  an  erroneous  instruction  in- 
applicable    to     the     case.       Crosby 


Lumber  Co.  v.  Smith,  C.  C.  A.,  51 
Fed.  63.  Nor  for  an  erroneous  in- 
struction which  could  have  done  no 
harm.  Standard  Oil  Co.  v.  Brown, 
218  U.  S.  78,  86,  54  L.  ed.  944,  945. 
Cf.  Iron  Silver  Min.  Co.  v.  Mike 
&  S.  G.  &  S.  Min;  Co.,  143  U.  S. 
394,  36  L.  ed.  201;  Chicago,  Eock 
Island  &  Pacific  Eailway  Co.  v. 
Wright,  239  U.  S.  548;  Kansas 
City,  Ft.  S.  &  M.  E.  Co.  v.  Stoner, 
51  Fed.  649,  655;  Betts  v.  Gahagan, 
C.  C.  A.,  212  Fed.  120;  Smith  v. 
Eobins,  C.  C.  A.,  236  Fed.  114; 
Stark  Electric  E.  Co.  v.  McGinty 
Contracting  Co.,  C.  C.  A.,  238  Fed. 
657;  Pocahontas  Consol  Collieries 
Co.  V.  Johnson,  C.  C.  A.,  244  Fed. 
369;  Southern  Trust  Co.  v.  Lucas,  C. 
C.  A.,  245  Fed.  286;  Eoyal  Ins.  Co. 
V.  Taylor,  254  Fed.  808.  But  see 
Deery  v.  Crary,  5  Wall.  795,  18  L. 
ed.  653 ;  Smith  v.  Shoemaker,  17 
WaU.  630,  21  L.  ed.  717.  Nor  for 
overruling  an  objection  that  the 
plaintiff  had  an  adequate  remedy 
at  law,  where  there  was  no  issue 
of  fact  that  could  have  been  sub- 
mitted to  a  jury.  Southern  Pac.  Ey. 
Co.  V.  U.  S.,  C.  C.  A.,  186  Fed.  737. 
Nor  for  the  denial  of  a  motion  to 
transfer  a  cause  from  the  jury  to 
the  equity  docket  when  the  result 
must  have  been  the  same.  Southern 
Ey.  Co.  V.  Board  of  Com'rs  of 
Public  Works,  C.  C.  A.,  246  Fed. 
383.  Nor  for  dismissing  a  petition 
of  intervention  Avhen  the  action  was 
subsequently  and  rightly  dismissed 
on  the  merits;  Butler  v.  U.  S.,  C.  C 
A.,  261  Fed.  841.  For  rulings  on 
pleadings  held  not  to  be  prejudicial, 
see,  Grant  Bros.  v.  U.  S.,  232  U.  S. 
647;  Lauderdale  County  v.  Kittel, 
C.  C.  A.,  229  Fed.  593;  Westwater 
V.  Murray,  C.  C.  A.,  245  Fed.  427; 
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By  the  Act  of  February  26,  1919,  "In  any  case,  civil  or  crim- 
inal, the  court  shall  give  judgment  after  an  examination  of  the 
entire  record  before  the  court,  without  regard  to  technical  errors, 
defects  or  exceptions  which  do  not  effect  the  substantial  rights 
of  the  party. "  ^  It  seems  that  it  is  now  incumbent  upon  the 
plaintiff  in  error  to  show  that  a  mistake  in  ruling  is  of  such  a 
nature  that  it  is  reasonable  to  believe  it  was  prejudicial.'     It 


West  Helena  Coiisol.  Co.  v.  McCray, 
C.  C.  A.,  256  Fed.  753.  For  other 
rulings  held  not  to  be  prejudicial, 
see  0.  W.  Kerr  Co.  v.  Coi-ry,  C.  C. 
A.,  211  Fed.  647;  Breakwater  Co. 
V.  Donovan,  C.  C.  A.,  218  Fed.  340; 
Yates  V.  Whvel  Coke  Co.,  C.  C.  A., 
221  Fed.  603;  Panama  E.  Co.  v. 
Beckford,  C.  C.  A.,  231  Fed.  436; 
Daigle  v.  United  States,  C.  C  A., 
237  Fed.  159;  Minnesota  Mut.  Inv. 
Co.  V.  McGirr,  C.  C.  A.,  244  Fed. 
847;  Buckeye  Cotton  Oil  Co.  v. 
Sloan,  C.  C.  A.,  250  Fed.  712; 
Hughitt  V.  Wayne  County  Securi- 
ties Co.,  C.  C.  A.,  251  Fed.  57; 
Copper  Process  Co.  v.  Chicago  Bond- 
ing &  Ins.  Co.,  C.  C.  A.,  262  Fed. 
66.  As  to  objections  to  the  admis- 
sion and  exclusion  of  evidence,  see 
suiyra,  §  711e. 

2Ch.  48,  40  St.  at  L.  1181, 
amending  Jud.  Code,  §  269 ;  see 
supra,    §§  563a,    711g. 

SDimmitt  v.  Breaker,  C.  C.  A., 
267  Fed.  792,  794.  This  Avas 
formerly  the  rule  in  the  Second  Cir- 
cuit. Press  Pub.  Co.  v.  Monteith, 
C.  C.  A.,  180  Fed.  356;  Canadian 
Pac.  Ey.  Co.  v.  Black,  C.  C.  A.,  230 
Fed.  798;  He  Soltman,  C.  C.  A.,  249 
Fed.  455;  Fraina  v.  U.  S.,  C.  C.  A., 
255  Fed.  28;  Miller  v.  Continental 
Shipbuilding  Corporation,  C.  C.  A., 
265  Fed.  158.  See  also.  People  v. 
Gilbert,  199  N.  Y.  10,  20  Ann.  Cas. 
769;  Savage  v.  Modern  Woodmen, 
84  Kan.   63,  33  L.E.A.(N.S.)    773; 


Harris  v.  State,  80  Neb.  195;  Byers 
V.  Territory,  1  Okla.  Crim.  Eep. 
677;  State  v.  Byrd,  41  Mont.  585; 
Yazoo  &  M.  V.  E.  E.  Co.  v.  Mul- 
lins,  249  U.  S.  531.  This  rule  has 
been  approved  by  the  American  Bar 
Association,  the  New  York  Bar  As- 
sociation and  the  Bar  Association  of 
the  City  of  New  York.  Eeport  of 
Am.  Bar  Ass'n  for  1912,  Eeport  of 
N.  Y.  State  Bar  Ass'n  for  1912,  Ee- 
port of  Law  Eeform  Committee  of 
N.  Y.  City  Bar  Ass  'n,  April  27,  1912, 
written  by  Henry  A.  Forster,  Esq. 
It  was  the  original  rule  of  the 
common  law,  Tinkler 's  Case,  E.  &  E. 
133;  Horford  v.  Wilson,  1  Taunton 
12,  14;  pei-  Mansfield,  C.  J.;  Eex  v. 
Teal,  11  East  311,  per  Lord  Ellen- 
borough,  C.  J. ;  Tyrwhitt  v.  Winne, 
2  B.  &  Aid.  554,  559,  per  Abbott, 
C.  J. ;  afterwards  Lord  Tenterden ; 
Doe  V.  Tyler,  6  Bingham  561;  Mc- 
Lanahan  v.  Universal  Ins.  Co.,  1 
Peters  170,  183,  per  Storey,  J.  Un- 
fortunately for  the  administration 
of  justice  a  contrary  rule  arose 
iuid  prevailed  in  the  Federal  courts 
as  well  as  elsewhere,  that  if  there  be 
error  apparent  on  the  face  of  the 
record,  a  presumption  of  prejudice 
arises,  which  cannot  be  disregarded, 
unless  the  record  affirmatively  dis- 
closes that  the  error  was  not  prejudi- 
cial. Crease  v.  Barrett,  1  C.  M.  & 
E.  919,  A.  D.  1835;  Eutzen  v.  Farr, 
4  A.  &  E.  53 ;  Wright  v.  Tatham,  7 
A.  &  E.  313,  330;  E.  v.  Gibson,  L.E. 
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has  been  held  that  the  statute  authorizes  an  affirmance  in  a 
criminal  case,  notwithstanding  errors  in  the  admission  or  re- 
jection of  evidence,  when  the  guilt  of  the  defendant  is  otherwise 
conclusively  proved.*  A  decision  based  upon  an  erroneous 
ground  will  not  be  reversed  when  it  can  be  properly  sustained 
for  another  reason  than  that  assigned  by  the  court  below. ^ 


18  Q.B.D.  537,  540;  Vicksburg  & 
Meridian  E.  E.  Co.  v.  O'Brien,  119 
U.  S.  99,  30  L.  cd.  299;  Mexia  v. 
Oliver,  148  U.  S.  C64;  37  L.  ed.  602; 
Coek  V.  Foley,  C.  C.  A.,  152  Fed.  41, 
48;  Mutual  Eeserve  Life  Ins.  Co.  v. 
Heidel,  C.  C.  A.,  161  Fed.  535 ;  Nor- 
folk &  P.  Traction  Co.  v.  Miller,  C. 
C.  A.,  174  Fed.  607;  Consolidated 
Grocery  Co.  v.  Hammond,  C.  C.  A., 
175  Fed.  641;  Stewart  v.  Bruce,  C. 
C.  A.,  189  Fed.  350;  Keliher  v.  U. 
S.,  C.  C.  A.,  193  Fed.  8,  20;  Ayer  v. 
Territory  of  New  Mexico,  C.  C.  A., 
201  Fed.  497;  Todd  v,  U.  S.,  C.  C. 
A.,  221  Fed.  205.  The  history  of 
the  rule  is  set  forth  in  Wigmore  on 
Evidence,  §  21,  and  in  the  rex^ort 
and  proceedings  above  cited.  For 
instructions  presumed  to  be  irreju- 
dioial,  see  Fillippon  v.  Albion  Vein 
Slate  Co.,  250  U.  S.  76;  Chicago, 
St.  P.,  M.  &  O.  Ey.  Co.  V.  Kroloff, 
C.  C.  A.,  217  Fed.  525;  Eiehards  v. 
American  Bank,  C.  C.  A.,  234  Fed. 
300;  American  Smelting  &  Eefining 
Co.  V.  Eiverside  Dairy  &  Stock  Farm, 
C.  C.  A.,  236  Fed.  510;  New  York 
&  Ph.  Coal  &  Coke  Co.  v.  Meyersdale 
Coal  Co.,  C.  C.  A.,  236  Fed.  536; 
American  Locomotive  Co.  v.  Harris, 
C.  C.  A.,  239  Fed.  234;  Dr.  J.  H. 
McLean  Medicine  Co.  v.  United 
States,  C.  C.  A.,  252  Fed.  694.  For 
the  admission  of  evidence  presumed 
to  be  prejudicial,  see  Chicago,  B.  & 
Q.  E.  Co.  V.  Gelvin,  C.  C.  A.,  238 
Fed.  14;   Klein  v.  Darnell,  C.  C.  A., 


239  Fed.  844;  Illinois  Central  E.  E. 
Co.  v.  Norris,  C.  C.  A.,  245  Fed.  926. 
An  erroneous  ruling  cannot  be 
treated  s.s  harmless  where  it  was 
such  that  the  trial  was  not  accord- 
ing to  due  process  of  law.  Union 
Pac.  E.  Co.  V.  Syas,  C.  C.  A.,  246 
Fed.  561.  The  certificate  or  evi- 
dence of  the  trial  judge  that  his  de- 
cision was  not  affected  by  evidence 
erroneously  admitted,  will  not  cure 
the  error.  U.  S.  v.  Leles,  236  Fed. 
784. 

4  Fye  v.  U.  S.,  C.  C.  A.,  262  Fed. 
6;  Sheierson  v.  U.  S.,  C.  C.  A.,  264 
Fed.  275.     Supra  §  536a. 

6  Priest  v.  Las  Vegas,  232  U.  S. 
604;  Newman  v.  Lynchburg  In- 
vestment Corporation,  236  U.  S. 
692;  Hamilton  Shoe  Co.  v.  Wolf 
Brothers,  240  U.  S.  251;  Guerini 
Stone  Co.  v.  Carlin  Constr.  Co.,  248 
U.  S.  334;  Dean  v.  Davis,  C.  C.  A., 
212  Fed.  88;  Prepayment  Car  Sales 
Co.  v.  Orange  County  Traction  Co., 
C.  C.  A.,  214  Fed.  576;  U.  S.  v. 
Norris,  C.  C.  A.,  222  Fed.  14;  Bun- 
day  V.  Huntington,  C.  C.  A.,  224 
Fed.  847;  Dowd  v.  United  Mine 
Workers  of  America,  C.  C.  A.,  225 
Fed.  1;  Gideon  v.  Hinds,  C.  C.  A., 
238  Fed.  140;  Linde  Air  Products 
Co.  V.  Morse  Dry  Dock  &  Eepair 
Co.,  C.  C.  A.,  246  Fed.  834;  U.  S. 
V.  Porter  Fuel  Co.,  C.  C.  A.,  247 
Fed.  769;  Brown  v.  Denver  &  Omni- 
bus &  Cab  Co.,  C.  C.  A.,  254  Fed. 
560;   U.   S.  V.   Board  of  Com'rs  of 
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§  712.  Mandate.  The  judgmeut  of  the  appellate  court  is  em- 
bodied in  a  mandate  which  is  sent  down  to  the  court  whose  pro- 
ceedings have  been  reviewed  by  writ  of  error  or  appeal.^  It  is 
customary  to  issue  but  a  single  mandate. ^  When  the  judgment 
of  a  Circuit  Court  of  Appeals  is  reviewed,  the  mandate  should 
be  addressed  to  the  court  of  first  instance ;  ^  unless  some  action 
by  the  Circuit  Court  of  Appeals,  such  as  the  consideration  of  an 
appeal  of  which  it  had  decided  that  it  had  no  jurisdiction,*  or 
the  dismissal  of  an  appeal,  is  directed,  when  the  mandate  is 
usually  directed  to  that  court  alone.^  Upon  the  issue  of  the 
mandate,  the  court  of  review  loses  jurisdiction  until  the  man- 
date is  recalled.^     A  maiulate  maA-  be  recalled  from  the  infen'rir 


Osage  County;  Eamsay  v.  Crevliu, 
C.  C.  A.,  254  Fed.  813;  Kalloeh  v. 
Hoagland,  C.  C.  A.,  239  Fed.  252. 
The  same  doctrine  applies  to  the  ex- 
clusion of  evidence  unless  the  pi'op- 
er  objection  was  one  which  might 
have  been  (il)viated  by  additional 
proof. 

§  712.  1  26  St.  at  L.  826,  SS  1, 
11. 

Z  Ex  parte  First  National  Bank, 
207  U.  S.  61,  61,  66,  52  L.  ed.  103, 
105,  106. 

3  26  St.  at  L.  827,  §10;  Louis- 
ville &  Nashville  E.  E.  Co.  v.  Behl- 
mer,  169  U.  S.  644,  648,  42  L.  ed. 
889,  890.  Where,  pending  an  appeal, 
a  new  district  was  created,  to  which 
the  ease  would  ordinarily  belong; 
the  Supreme  Court  remanded  the 
case  to  the  other  district,  because 
there  were  special  circumstances, 
which  made  it  proper  that  the  facts 
should  be  investigated  by  the  judge, 
before  whom  the  first  hearing  was 
held.  Hatfield  v.  King,  186  U.  S. 
178,  46  L.  ed.  1112. 

4Lutcher  &  Moore  Lumber  Co.  v. 
Knight,  217  U.  S.  257,  54  L.  ed. 
757.  Where  the  directions  as  to 
further  proceedings  of  the  court  of 


first  instance  are  in  a  mandate  ad- 
dressed to  the  Circuit  Courts  of  Ap- 
peals, they  are  not  an  order  to  is- 
sue an  order  to  the  District 
Court,  but  instructions  are  direc- 
tions which  the  Circuit  Court  of 
Appeals  should  simply  communicate 
to  the  court  of  first  instance  and 
which  the  latter  .should  follow  on 
the  authority  of  the  Supreme  Court, 
not  upon  the  authority  of  the  Cir- 
cuit Court  of  Appeals.  Ex  parte 
First  Nat.  Bank,  207  U.  S.  61,  64, 
66,  52  L.  ed.  103,  105,  106. 

5  Am.  Sugar  Co.  v.  New  Orleans, 
181  U.  S.  277,  283,  45  L.  ed.  859, 
862 ;  Whitney  v.  Dick,  202  U.  S. 
132,  141,  50  L.  ed.  9^3,  966;  Ex 
parte  Fii-st  National  Bank  of  Chi- 
cago, 207  r.  S.  61,  64,  66,  52  L.  ed. 
103,  105,  106. 

6  Patents  Selling  &  Exporting  Co. 
V.  Dunn,  C.  C.  A.,  213  Fed.  40.  In 
a  case  in  which  the  appellate  court 
had  no  jurisdiction,  it  may  of  its 
own  motion  modify  the  judgment, 
recall  a  mandate  of  affirmance, 
pending  the  term  at  which  it  was 
issued,  and  dismiss  the  writ  of  er- 
ror. IT.  S.  V.  Gomez,  23  How.  326, 
16  L.  ed.  552;  Cannon  v.  U.  S.,  118 
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court,  and  corrected  or  set  aside,  at  the  term  at  which  it  is 
issued.'  An  application  to  recall  and  correct  a  mandate  cannot 
be  made  after  the  close  of  the  term,^  Where  there  is  no  rule 
upon  the  subject  a  mandate  does  not  issue  without  an  order  from 
the  court  of  review  which  is  usually  granted  only  on  consent  or 
upon  notice.^  In  the  Supreme  Court  "mandates  shall  issue  as 
of  course,  after  the  expiration  of  thirty  days  from  the  day  the 
judgment  or  decree  is  entered  unless  the  time  is  enlarged  by 
order  of  the  court,  or  of  a  justice  thereof  when  the  court  is  not 
in  session,  but  during  the  term,  "i®  Where  a  party  has  died 
after  argument,^^  or  where  an  appeal  or  writ  of  error  has  been 
argued  in  ig-norance  of  his  death,^^  or  in  a  case  where  it  is 


U.  S.  355,  30  L.  ed.  220;  Ex  parte 
Crenshaw,  15  Pet.  119,  10  L.  ed. 
682.  By  an  order  staying  its  man- 
date empending  an,  appeal  to  the 
Supreme  Court,  a  Circuit  Court  of 
Appeals  retains  its  jurisdiction,  so 
that  a  dismissal  of  such  aj^peal 
leaves  the  cause  still  pending  in  the 
latter  court  which  may  revise  of 
change  its  judgment  at  a  tei-m  sub- 
sequent to  the  entry  thereof.  Oma- 
ha Electric  Light  «&  Power  Co.  v. 
City  of  Omaha,  C.  C.  A.,  216  Ped. 
848. 

TKDlian  v.  Ebbinghaus,  111  U. 
S.  798,  28  L.  ed.  593;  Ex  parte 
Crenshaw,  15  Pet.  119,  10  L.  ed. 
682;  U.  S.  V.  Gomez,  23  How.  326, 
16  L.  ed.  552;  Waskey  v.  Hammer, 
C.  C.  A.,  179  Fed.  273;  Miocene 
Ditch  Co.  v.  Campion  Mining  & 
Trading  Co.,  C.  C.  A.,  197  Fed.  497. 

8  Schell  v.  Dodge,  107  U.  S.  629, 
27  L.  ed.  601;  Killian  v.  Ebbing- 
haus, 111  U.  S.  798,  28  L.  ed.  593; 
Minn.  Tribune  Co.  v.  Associated 
Press,  C.  C.  A.,  84  Fed.  921;  Haw- 
kins V.  Cleveland,  C.  C.  &  St.  L. 
Ry.  Co.,  C.  C.  A.,  99  Fed.  322; 
s.  c,  C.  C.  A.,  89  Fed.  266.  In  the 
Second  Circuit  it  hai  been  held: 
that  at  a  term  subsequent  to  the  is- 


sue of  a  mandate  upon  an  appeal 
from  an  interlocutory  decree,  the 
Circuit  Court  of  Appeals  may,  upon 
the  request  of  the  District  Court, 
before  final  decree,  permit  the  lat- 
ter court  to  open  the  interlccutorj' 
decree  and  take  further  testimony. 
Sundh  Electric  Co.  v.  Cutler-Ham- 
mer Mfg.  Co.,  C.  C.  zi..,  244  Fed. 
163.  If  there  is  any  error  in  a  de- 
cree of  a  District  Court  dismissing 
a  bill  on  mandate  from  the  Supreme 
Court,  it  can  only  be  corrected  at 
the  term  of  its  entry,  or  by  pro- 
ceedings for  review  under  the  rule, 
or  on  appeal;  not  by  motion  at  a 
subsequent  term,  Campbell  v.  James, 
31    Fed.    525. 

9  A.  D.  Howe  Mach.  Co.  v.  Day- 
ton, C.  C.  A.,  210  Fed.  801. 

10  S.  C.  Pule  39.  So  in  the  Court 
of  Customs  Appeals,  C.  C.  Court, 
App.  Rule  12.  In  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit 
fifteen  days  Rule  29  as  amended 
December,  1921.  For  the  rules  in 
the  other  circuits,  see  infra,  Appen- 
dix V. 

"Clay  V.  Smith,  3  Pet.  411,  7 
L.  ed.  723.    • 

12  Bank  of  U.  S.  v.  Weisiger,  2 
Pet.  481,  7  L.  ed.  492. 
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necessary  to  prevent  an  abatement  which  would  cause  in- 
justice ;  1'  the  judgment  of  the  appellate  court  may  be  entered 
nunc  pro  tunc  as  of  a  date  prior  to  his  death. 

Where  a  judgment  for  the  payment  of  money  is  affirmed  upon 
a  writ  of  error,  interest  is  awarded  to  the  defendant  in  error 
from  the  day  of  the  judgment  until  its  payment,  at  the  same 
rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
State  where  such  judgment  is  rendered.^*  The  same  rule  applies 
to  decrees  for  the  payment  of  money  in  cases  in  equity,  unless 
otherwise  ordered  by  the  appellate  court.^^  "In  cases  in  ad- 
miralty, damages  and  interest  may  be  allowed  if  specially  di- 
rected by  the  court. "  ^^    In  case  interest  is  improperly  allowed 


13  Coughlin  v.  District  of  Colum- 
bia, 106  U.  S.  7,  27  L.  ed.  74. 

14  S.  C.  Eule  23;  C.  C.  A.  Eule 
30;  U.  S.  E.  S.,  §1010;  Perkins 
V.  Fourniquet,  14  How.  328,  14  L. 
ed.  441 ;  McNeil  v.  Holbrook,  12  Pet. 
84,  9  L.  ed.  1009.  As  to  the  power 
of  the  court  of  Appeals  of  the  Dis- 
trict of  Columbia,  see  Washington 
&  G.  E.  Co.  V.  Harmon 's  Adm  'r,  147 
TJ.  S.  571,  589,  37  L.  ed.  284,  291. 
In  a  suit  upon  an  indemnity  policy 
no  recovery  Avas  allowed  for  inter- 
est accruing  pending  an  appeal  from 
the  judgment  against  which  indem- 
nity was  given,  so  far  as  this  ex- 
ceeded the  face  of  the  policy.  Bow- 
ron  V.  Georgia  Casualty  Co.,  223  Fed. 
673. 

15  S.  C.  Eule  23;  C.  C.  A.  Eule 
30;  U.  S.  E.  S.,  §1010.  Since  the 
adoption  of  the  rule  just  cited,  it 
has  been  held  that  interest  at  the 
legal  rate,  in  tlie  State  where  the 
judgment  was  entered,  should  be 
allowed  upon  such  affirmance  in 
cases  at  common  law  and  in  equity, 
although  not  specified  in  the  man- 
date. Ex  parte  The  Eepublic  of 
Colombia,  195  U.  S.  604,  49  L.  ed. 
338;  United  Shoe  Mach.  Co.  v. 
Dahcel,    C.    C.    A.,    Second    Circuit 


1906  (in  which  the  author  was 
counsel).  Contra,  Green  v.  Chi- 
cago, S.  &  C.  E.  Co.,  C.  C.  A.,  6th 
Ct.,  49  Fed.  907;  Hagerman  v.  Mo- 
ran,  C.  C.  A.,  9th  Ct.,  75  Fed.  97; 
Colsol.  Eubber  Tire  Co.,  v.  Diamond 
Eubber  Co.,  D.  C.  S.  D.  N.  Y.,  232 
Fed.  508,  per  Learned  Hand, 
J.,  citing  Be  Washington  &  George- 
town E.  E.  Co.,  140  r.  S.  91,  11  Sup. 
Ct.  673,  35  L.  ed.  339.  The  rule 
does  not  apply  when  the  decree  af- 
firmed is  substantially  modified. 
Dresser  v.  Bates,  C.  C.  A.,  250  Fed. 
525.  In  the  absence  of  a  rule  of 
court  upon  the  subject,  it  was  held 
that,  unless  interest  was'  included  in 
the  mandate,  it  could  not  be  award- 
ed after  the  affirmance.  Boyce  v. 
Gundy,  9  Peters,  276,  9  L.  ed.  127; 
U.  S.  v.  So.  Pac.  E.  Co.,  56  Fed. 
865.  See  Ingersoll  v.  Coram,  174 
Fed.  662.  A  direction  in  the  man- 
date, that  appellants  pay  "the  ex- 
penses of  the  trustee,  his  fee,  and 
costs,"  authorizes  the  allowance  of 
a  reasonable  counsel  fee  to  his  at- 
torney. Page  v.  Eogers,  C.  C.  A., 
149  Fed.  194.  This  practice  still 
prevails  in  admiralty.  Tlie  Gleno- 
chil,  128  Fed.  963. 

16  S.   C.   Eule   23;    C.   C.   A.   Rule 
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by  the  court  below,  and  the  amount  of  the  interest  is  insufficient 
to  warrant  a  writ  of  error,  the  court  of  review  maj-  compel  the 
court  below  by  a  mandamus  to  vacate  so  much  of  the  juclg-ment 
as  awards  interest.^'  Where  proceedings  under  the  judgment 
or  decree  below  have  been  stayed,  and  the  court  of  review  con- 
siders that  the  writ  of  error  or  appeal  was  taken  merely  for 
delay,  damages  at  the  rate  of  ten  per  cent,  in  addition  to  the 
interest  mav  be  awarded."    AVhere  the  mandate  affirms  a  decree 


I'.O;  V.  8.  K.  S.,  §1010.  The  Dis- 
trict Court  has  discretion  in  the  al- 
lowance of  interest  after  the  re- 
versal of  a  decree  in  favor  of  one 
vessel  when  the  mandate  directs  it 
"to  proceed  on  the  theory  that  both 
vessels  were  in  fault."  The  Glad- 
iator, 223  Fed.  381. 

17J?i,  re  Washington  &  G.  E.  Co., 
140  U.  S.  91,  35  L.  ed.  339. 

18  S.  C.  Kule  23;  C.  C.  A.  Eule 
30;  U.  S.  E.  S.,  §1010;  Barrow 
V.  Hill,  13  How.  54,  14  L.  ed.  48; 
Sutton  V.  Bancroft,  23  How.  320, 
16  L.  ed.  454;  Kilbourne  v.  State 
Sav.  Inst.,  22  How.  503,  16  L.  ed. 
370;  Sire  v.  Ellithorpe  A.  Br.  Co., 
137  U.  S.  579,  34  L.  ed.  801; 
Whitney  v.  Cook,  131  TJ.  S.  cxcvii, 
and  26  L.  ed.  560;  Insurance  Co. 
V.  Huchbergers,  12  Wall.  164,  20 
L.  ed.  364;  Hennessy  v.  Sheldon, 
12  Wall.  440,  20  L.  ed.  446;  Hall 
V.  Jordan,  19  Wall.  271,  22  L.  cd. 
47;  Peyton  v.  Heinekin,  131  U.  S. 
ci,  and  20  L.  ed.  679;  Jenkins  v. 
Banning,  23  How.  455,  16  L.  ed. 
580 ;  Prentice  v.  Pickersgill,  6  Wall. 
511;  Campbell  v.  Wilcox,  10  Wall. 
421,  19  L.  ed.  973 ;  Amory  v.  Amory, 
91  TJ.  S.  356,  23  L.  ed.  436;  Texas 
&  P.  Ry.  Co.  V.  Volk,  151  U.  S.  73, 
38  L.  ed.  78;  Watterson  v.  Payne, 
154  U.  S.  534,  and  15  L.  cd.  899; 
Wabash  E.  E.  Co.  v.  Mathew,  199 
U.   S.   605,   50   L.   ed.   329;    Mutual 


Ecserve   L.    Ins.    Co.    v.    Birch,   200 
U.  S.  612,  50  L.  ed.  620;   Missouri 
Pac.  Ey.  Co.  v.  Larabee  Flour  Mills 
Co.,  241  U.  S.  649  (these  three  last 
cases   arose   upon   writs   of  error   to 
State  Courts).     A  less  sum  than  ten 
per  cent  may   also  be  awarded   for 
damages  upon  a  writ  of  error  or  ap- 
peal.     Wisconsin   E.    Co.    v.    Foley, 
94  U.  S.   100,  24  L.  ed.   71.     ($500 
damages  in  addition  to  costs  and  in- 
terest   upon    a    judgment    for    $26,- 
333.)       Southern     Eailway     Co.     v. 
Gadd,  233  U.  S.  572  (five  per  cent)  ; 
Southern  Ey  Co.  v.  Cooper,  C.  C.  A., 
245  Fed.  857   (five  per  cent).     The 
power    of    the    Supreme    Court    to 
award  the  damages  for  delay  is  not 
confined   to   money   judgments.      In 
one  case  five  hundred   dollars   dam- 
ages were  awarded  for  delay  on  an 
appeal   from    a    decree    for   specific 
performance.     Giblis  v.  Diekma,  131 
U.    S.   elxxxvi,   and   26   L.   ed.    177. 
Where   a   supersedeas   has   lieen   ol)- 
tained  this  penalty  may  be  imposed 
upon  the  dismissal  of  a  writ  of  er- 
ror or  appeal  for  want  of  jurisdic- 
tion.    Mo.  Pac.  Ey.  Co.  v.  Larabee 
Flour    Mills    Co.,    241    U.    S.    649. 
Contra,  Gregory  Consol.  Min.  Co.  v. 
Starr,  141  U.  S.  222,  227,  35  L.  ed. 
715,  717;  where  no  supersedeas  had 
been    obtained.      It    has    been    said 
that    the    penalty    will    not    be    im- 
posed, where  the  question  presented 
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in  equity  ^^  or  admiralty  ^^  with  costs  and  gives  no  special  di- 
rection upon  this  subject  to  the  court  below,  the  court  of  original 
jurisdiction  has  power  to  decide  whether  the  costs  therein  should 
be  awarded.^^  Where  a  judgment  or  decree  which  is  reversed 
has  been  executed  pending  the  writ  of  error  or  appeal,  the  man- 
date should  include  a  direction  to  the  court  below  to  compel 
restitution.^^ 


is  one  of  statutory  construction, 
which  has  not  been  decided  by  a 
State  court,  and  is  fairly  in  doubt 
under  the  authorities.  Tinies-Demo- 
crat  Pub.  Co.  v.  Mozee,  C.  C.  A.,  136 
Fed.  761.  Nor  where  the  previous 
decisions  of  the  State  Suj)reme  Court 
and  the  Circuit  Court  of  Appeals 
were  in  conflict.  Joplin  &  P.  Ey. 
Co.  V.  Payne,  C.  C.  A.,  194  Fed. 
387. 

19  Eomeike  v.  Eomeike,  C.  C.  A., 
251  Fed.  273,  275.  The  costs  of  the 
Circuit  Court  of  Appeals  are  col- 
lected by  the  District  Court,  Corn 
Products  E.  Co.  v.  Chicago  Eeal 
Estate  L.  &  T.  Co.,  C.  .C.  A.,  185 
Fed.  63. 

20  The  Cuba,  C.  C.  A.,  255  Fed. 
50. 

21  But  see  Am.  Tr.  &  Sav.  Bank 
V.  Zeigler  Coal  Co.,  165  Fed.  512; 
Ingersoll  v.  Coram,  174  Fed.  662; 
Morris  v.  U.  S.,  C.  C.  A.,  185  Fed. 
73,  a  criminal  case.  As  to  costs 
upon    Avrits    of    error,    see    supra, 

§  412.  Where  the  mandate  directed 
the  reversal  of  a  judgment  at  com- 
mon law  with  costs  in  the  Supreme 
Court  to  the  plaintiff  in  error,  the 
defendant  below,  and  that  judgment 
be  entered  for  the  defendant  in  er- 
ror, the  plaintiff  below,  for  a  less 
sum  than  that  allowed  him  by  the 
former  judgment,  it  was  held  that 
the  court  of  first  instance  might  also 
hIIow  the  plaintiff  below  the  costs  of 


the  case  therein.  Bartels  v.  Ecd- 
field,  47  Fed.  708. 

22  The  Each  el  v.  U.  S.,  6  Cranch, 
329,  3  L.  ed.  239;  Bank  of  U.  S. 
V.  Bank  of  Washington,  6  Pet.  8, 
8  L.  ed.  299;  Morris's  Cotton,  8 
Wall.  507,  19  L.  ed.  481;  Ex  parte 
Morris,  9  Wall.  605,  19  L.  ed.  799. 

This  is  so,  even  when  the  reversal 
is  because  of  want  of  jurisdiction 
of  the  court  below.  Northwestern 
Fuel  Co.  V.  Brock,  139  U.  S.  216, 
35  L.  ed.  151.  Instead  of  physical 
restitution,  a  party  who  has  received 
property  delivered  in  obedience  to 
an  order  which  has  been  reversed 
may  be  required  to  pay  its  value. 
St.  Louis  South  Western  Ey.  Co. 
V.  Consol.  Fuel  Co.,  C.  C.  A.,  260 
Fed.  638.  Eestitution  may  be  en- 
forced by  contempt  proceedings.  Ex 
parte  Morris,  9  Wall.  605,  19  L.  ed. 
799.  Where  a  third  person  has  re- 
ceived funds  or  property  of  which 
restitution  is  ordered,  he  may  be 
obliged  to  return  the  same,  provided 
lie  is  within  the  territorial  juris- 
diction of  the  court,  and  no  equities 
on  his  part  would  make  restitu- 
tion improper.  Ibid.  Eestitution 
by  the  United  States  cannot  be 
compelled.  The  Santa  Maria,  10 
Wheat.  431,  6  L.  ed.  359.  Where 
pending  an  appeal,  costs  awarded 
in  the  decree  were  paid  by  consent, 
it  was  held  that  their  repaymient 
would   not   be   directed   upon   a   re- 
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Upon  the  filing  of  the  mandate  in  the  court  below,  that  court 
acquires  jurisdiction  of  the  case.^^  The  inferior  court  is  bound 
by  a  decree  of  the  appellate  court,  and  must  carry  it  into  exe- 
cution according  to  the  mandate.^*    It  has  been  said  that  when 


vevsal.  Groves  v.  Sentell,  G6  Fed. 
]79.  See  Miller  v.  Clark,  52  Fed. 
f)00;  Lamb  v.  Ewing,  54  Fed.  269; 
TJobinson  v.  A.  &  G.  M.  Co.,  67 
Fed.  189.  Where  the  person  who  is 
ordered  to  make  restitution  has 
paid  duties  or  other  charges  there- 
on, he  may  be  allowed  the  amount 
paid.  Hx  parte  Morris,  9  Wall. 
605,  19  L.  ed.  799.  See  The 
Schooner  Kachel  v.  II.  S.,  6  Crancli, 
329,  3  L.  ed.  239. 

23  It  is  too  late  to  question  the 
jurisdiction  of  the  District  Court 
after  the  cause  has  been  sent  back 
by  a  mandate.  Skillern  v.  May,  6 
Cranch,  267,  3  L.  ed.  220;  Whyte 
V.  Gibbes,  20  How.  541,  15  L.  ed. 
1016;  Billings  v.  Aspen  M.  &  S. 
Co.,  53  Fed.  561.  In  a  case  where 
the  Supreme  Court  of  the  United 
States  had  reversed  a  judgment  of 
the  highest  court  of  a  State  and 
directed  that  court  to  conform  its 
judgment  to  the  opinion  of  the  Su- 
preme Court,  but  the  fact  on  which 
the  judgment  was  reversed  did  not 
appear  on  the  record  from  the 
lower  State  court  from  which  the 
case  was  brought  to  the  highest 
State  court,  and  the  latter  court 
in  consequence  claimed  it  had  no 
jurisdiction  to  reverse  the  judg- 
ment of  the  lower'  court,  but  in- 
stead dismissed  its  own  writ  of 
error  to  the  lower,  court;  the  Su- 
preme Court  of  the  United  States 
affirmed  the  latter  judgment.  Davis 
V.  Packard,  8  Pet.  312,  8  L.  ed. 
957.  After  the  whole  case  has  been 
decided  in  the  Supreme  Court  and 


remanded  for  final  judgment,  the 
State  court  has  no  power  to  dis- 
miss a  suit  in  equity  on  the  ground 
that  the  plaintiff  has  a  remedy  at 
law.  Tyler  v.  Magwire,  17  Wall. 
255,  21  L.  ed.  576.  Upon  an  ap- 
peal from  a  decision  denying  a  writ 
of  haheas  corpus,  the  State  court 
is  at  libei-ty  to  act  as  soon  as  the 
judgment  of  the  appellate  court  is 
entered  and  is  not  bound  to  wait 
until  the  mandate  has  been  sent 
down.  It  does  so  at  the  risk  that 
its  orders  may  be  controlled  and, 
if  need  be,  annulled,  if  the  court  of 
review,  during  the  term,  should  sus- 
pend or  set  aside  its  own  judgment. 
Harlan,  J.,  Ee  Jugiro,  140  U.  S.  291, 
296,  35  L.  ed.  510,  512.  But  see 
§  428,  supra.  It  is  doubtful  whether 
this  rule  would  be  followed  in  a 
case  that  did  not  arise  upon  an 
application  for  the  writ  of  habeas 
corpus.  Burget  v.  Eobinson,  C.  C. 
A.,  123  Fed.  262,  265;  Wilson  v. 
Calculagraph  Co.,  C.  C.  A.,  153  Fed. 
961.  It  has  been  held  at  circuit 
that  the  statute  of  limitations 
against  the  right  of  a  purchaser  of 
personal  property  to  sue  for  a 
breach  of  warranty  of  title  begins 
to  run  from  the  time  his  title  is 
declared  invalid  by  a  decision  of 
the  court  of  last  resort,  not  from 
the  time  when  the  mandate  of  such 
court  is  filed  below.  Nickles  v.  U. 
S.,  42  Fed.   757. 

24Sibbald  v.  U.  S.,  12  Pet.  488, 
9  L.  ed.  1167.  See  also  Campbell 
V.  James,  31  Fed.  525.  As  to  the 
form  of  a  mandate  upon  the  affirm- 
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ance  of  au  order  or  decree  granting 
an  injunction,  see  Goshen  Sweeper 
Co.  V.  Bissell  C.  S.  Co.,  C.  C.  A., 
72  Fed.  67;  Hadden  v.  Dooley,  C. 
C.  A.,  74  Fed.  429.  It  has  no 
further  power  so  far  as  concerns 
matters  subject  to  review  upon  the 
appeal  or  writ  of  error  which  has 
been  decided.  D'Arcy  v.  Jackson 
Cushion  Spring  Co.,  C.  C.  A.,  212 
Fed.  889;  Be  Bensel,  230  Fed.  932. 
It  must  apply  the  principles  of  law 
promulgated  in  the  mandate  or  in 
the  opinion  of  the  court  of  review 
if  the  mandate  thereto  refers. 
Shapiro  v.  U.  S.,  235  U.  S.  412; 
Farmer  v.  Atlantic  Coast  Line  R. 
Co.,  205  Fed.  319;  Continental  & 
Commercial  Tr.  &  Sav.  Bank  v. 
North  Platte  Valley  Irr.  Co.  et  al., 
C.  C.  A.,  237  Fed.  188.  It  cannot 
modify  them  in  accordance  Avith 
subsequent  decisions  of  the  Supreme 
Court,  which  are  inconsistent  witli 
the  mandate  in  the  case.  Gaines  v. 
Caldwell,  148  U.  S.  228,  37  L.  ed. 
432.  See  Shapiro  v.  U.  S.,  235  U. 
S.  412.  Where  a  decree  adjudging 
the  invalidity  of  a  patent  was  re- 
versed, and  the  mandate  directed 
the  entry  of  a  decree  ' '  declaring 
the  validity  of  the  patent  and  ad- 
judging that  claim  one  of  said 
patent  has  been  infringed  by  the 
defendant ; "  it  was  held  that  the 
Circuit  Court  had  no  discretion  to 
vary  therefrom  by  adjudging  that 
claim  one  only  of  the  patent  was 
valid  and  infringed.  Keasbey  & 
Mattison  Co.  v.  American  Magnesia 
&  C.  Co.,  148  Fed.  91.  Where  the 
Supreme  Court  had  reversed  a  de- 
cree of  the  Circuit  Court  upon  the 
ground  that  there  was  no  equitable 
jurisdiction,  a  decree  dismissing  the 
bill  absolutely  was  reversed  upon 
a  second  appeal,  with  directions  to 


enter  a  decree  dismissing  the  bill 
without  prejudice.  Rogers  v.  Du- 
rant,  106  U.  S.  644,  27  L.  ed.  303. 
It  must  enter  judgment  in  accord- 
ance Avith  the  mandate  and  author- 
ize the  issue  of  au  execution  if  this 
is  required.  Harrison  v.  McPher- 
son,  C.  C.  A.,  226  Fed.  198.  The 
mandate  only  applies  to  the  parties 
before  the  court.  j?e  Metropolitan 
Tr.  Co.,  218  U.  S.  312,  54  L.  ed. 
1051.  After  the  reversal  of  an  or- 
der dismissing  the  complaint  as  to 
the  appellants,  the  court  of  first  in- 
stance cannot  vacate  the  judgment 
dismissing  the  complaint  as  to  other 
defendants  after  the  expiration  of 
the  term  at  which  this  was  orig- 
inally entered.  Ibid.  Where  how- 
ever the  ajppeal  was  taken  by  part 
of  the  defendants  before  the  time 
to  apply  for  a  rehearing  had  ex- 
pired, after  remand,  the  District 
Court  was  permitted  to  vacate  its 
decree  so  far  as  it  affected  the  de- 
fendants who  did  not  appeal.  Fifth 
Third  Nat.  Bank  v.  Johnson,  C.  C. 
A.,  219  Fed.  89.  It  seems  that 
upon  the  settlement  of  a  decree 
upon  a  mandate  of  affirmance  and 
modification  the  District  Court  can- 
not allow  new  parties  to  intervene. 
Olympia  Mining  &  Milling  Co.  v. 
Kerns,  236  U.  S.  211.  It  has  been 
held:  that  an  amendment  cannot  be 
allowed  where  further  proceedings 
are  not  directed.  Martin  v.  Peo- 
ple's Bank,  115  Fed.  226.  Nor 
can  the  District  Court  permit  the 
defendant  to  file  a  supplemental 
answer  to  show  the  death  of  a  party, 
and  the  abatement  of  the  suit  be- 
fore tlie  appeal,  and  the  lack  of  a 
necessary  party.  Ex  'parte  Story, 
12  Pet.  339,  9  L.  ed.  1108.  After 
reply  of  the  Supreme  Court  to  a 
certificate   of   the   Circuit   Court   of 
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Appeals,  the  latter  court  will  not 
re-examine  the  evidence  as  to  the 
facts  set  forth  in  such  certificate. 
The  Folmina,  C.  C.  A.,  173  Fed. 
615.  The  court  below  has  no 
power,  after  a  ease  in  equity  has 
been  decided  by  the  appellate  court 
and  remanded  with  directions  for 
execution,  to  grant  a  rehearing,  Tie 
Lennox,  181  Fed.  428;  even  in  a 
patent  case,  where  a  disclaimer  has 
been  subsequently  filed,  Am.  Soda 
Fountain  Co.  v.  Sample,  C.  C.  A., 
136  Fed.  857,  Where  a  decree  after 
an  accounting  was  "reversed,  and 
the  ease  remanded  with  instructions 
to  strike  out  allowances  for  rental" 
before  a  certain  date,  and  to  allow 
subsequent  rentals,  it  was  held:  that 
this  in  effect  affirmed  so  much  of 
the  decree  as  allowed  these  subse- 
quent rents;  that  the  court  below- 
had  no  power  to  reopen  the  inquiry 
into  the  accounts;  and  that  inter- 
est on  the  rents  as  allowed  Avas 
properly  awarded  by  such  court  in 
its  decree  on  the  mandate.  Knee- 
land  V.  Am.  Loan  &  Tr.  Co.,  136 
U.  S.  89,  103,  34  L.  ed.  379,  385; 
s.  c.  138  U.  S.  509,  34  L.  ed.  1052. 
Where  the  Supreme  Court  had  af- 
firmed a  title  to  land  in  Florida  ac- 
cording to  a  particular  survey,  it 
was  held  that  the  court  below  had 
no  power  to  reopen  the  inquiry 
purpose  of  adopting  another  sur- 
vey. Chaires  v.  U.  S.,  3  How.  611, 
11  L.  ed.  749.  Where  the  Supreme 
Court,  in  dismissing  an  appeal,  de- 
termined the  value  of  the  matter 
in  dispute,  the  court  below  held 
that  that  was  conclusive  as  to  its 
jurisdiction,  and  upon  a  bill  of  re- 
view dismissed  the  bill.  Miller  v. 
Clarke,  C.  C.  A.,  52  Fed.  900.  See 
Latta  V.  Granger,  167  XJ.  S.  81, 
42   L.   ed.    85;    Ex  parte   Washing- 


ton &  G.  E.  Co.,  140  U.  S.  91,  35 
L.  ed.  339;  Gaines  v.  Caldwell,  148 
U.  S.  228,  37  L.  ed.  432;  Groff  v. 
Boesch,  50  Fed.  660;  Eastern 
Cherokees  v.  U.  S.,  225  U.  S.  572, 
56  L.  ed.  1212.  Where  the  mandate 
directs  that  an  act  be  performed 
within  thirty  days  of  the  filing 
thereof,  the  District  Court  has  no 
power  to  direct  its  clerk  to  make  an 
entry  stating  the  filing  as  of  a  dif- 
ferent date  from  that  when  the 
mandate  was  actually  filed.  Morris 
V.  U.  S.,  C.  C.  A.,  185  Fed.  73. 
It  was  held  at  circuit  that  where 
the  mandate  directed  the  dismissal 
of  a  bill  the  Circuit  Court  had 
power  to  enter  a  decree  dismissing 
an  amended  bill.  Campbell  v. 
James,  31  Fed.  525.  Where  a  man- 
date of  reversal  permitted  the  ap- 
pellee to  apply  to  the  District  Court 
for  leave  to  file  a  petition  for  a 
rehearing  to  enable  him  to  intro- 
duce new  evidence  and  the  time  to 
file  such  a  petition  had  expired,  it 
was  construed  as  permitting  a 
further  examination  of  the  issue  re- 
ferred to.  Ellis  V.  Reed,  C.  C.  A., 
258  Fed.  919.  Where  the  Supreme 
Court  denies  leave  to  file  a  petition 
for  habeas  corpus  a  motion  for 
leave  to  apply  to  the  District  Court 
for  the  writ  is  not  needed  before 
the  latter  application.  Ex  Parte 
Tracy,  249  U.  S.  551.  When  the 
mandate  directed  the  dismissal  of 
the  bill  without  prejudice,  the  Dis- 
trict Court  retained  jurisdiction  to 
distribute  funds  in  which  strangers 
to  the  suit  were  interested,  depos- 
ited as  a  condition  of  an  injunc- 
tion, and  allowed  such  persons  to 
intervene  to  protect  their  rights- 
upon  such  distribution,  St.  Louis 
&  S.  F.  E.  Co.  V.  Barker,  210  Fed. 
902.      After    an    affirmance    of    an 
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a  mandate  dismisses  a  writ  of  error  or  appeal,^^  or  affirms  ab- 
solutely*^ or  with  modification,'*'  a  decree  of  the  court  below, 
that  court  oan  only  record  the  order  of  the  appellate  court,  and 
proceed  with  the  execution  of  its  own  decree  as  affirmed.  It 
seems  that  after  a  decree  on  appeal,  leave  to  file  a  supplemental 
bill,  setting  up  new  defenses  growing  out  of  matters  occurring 
after  the  mandate  was  sent  down,  should  ordinarily  be  denied.^® 
But  after  the  mandate,  a  bill  to  enjoin  the  enforcement  of  the 
judgment  may  be  sustained.  Where  a  decree  is  reversed  with 
a  procedendo  or  directions  that  further  proceedings  be  had  in 
a  conformity  with,  or  not  inconsistent  with  the  opinion  of  the 
appellate  court,  or  a  new  trial  ^^  is  ordered ;  the  court  of  first  in- 


action for  ejectment,  a  new  trial 
may  be  granted,  when  the  court 
authorizes  one  as  a  matter  of  right, 
irrespective  of  error.  Smale  v. 
Mitchell,  143  II.  S.  99,  109,  36  L. 
ed.  90,  93.  After  an  affirmance  of  a 
judgment  in  an  ordinary  action  at 
common  law,  a  new  trial  can  be 
granted,  because  of  newly  discov- 
ered evidence.  Fuller  v.  U.  S.,  182 
U.  S.  562,  576,  45  L.  ed.  1230,  1237; 
McCreery  Eealty  Corporation  v. 
Equitable  Nat.  Bank,  123  App.  Div. 
(N.  Y.)  358.  Cf.  Eeynolds  v. 
Newaygo  Circuit  Judge,  109  Mieh. 
403,  405.  But  see  Ex  parte  Dubuque 
&  Pacific  E.  E.,  1  Wallace,  69,  17 
L.  ed.  514  (where  the  Supreme 
Court  had  expressly  directed  the 
District  Court  to  enter  judgment 
for  the  defendant).  As  to  contempt 
proceedings  after  a  mandate  revers- 
ing an  injunction,  see  Wilson  v. 
Calculagraph  Co.,  c\  r.  A.,  153  Fed. 
961. 

25  Hubbard  v.  Worcester  Art  Mu- 
seum, C.  C.  A.,  196  Fed.  871. 

26  Durant  v.  Essex  County,  101 
IT.  S.  555,  25  L.  ed.  961.  Where 
the  judgment  was  affirmed  "as  in 
the  declaration  claimed,"  and  the 
declaration   claimed   more   than   the 


judgment,  it  was  held  to  be  simply 
an  affinnance.  Bait.  &  P.  E.  Co.  v. 
Mackay,  157  U.  S.  72,  39  L.  ed. 
624. 

27  Harrison  v.  Clarke,  C.  C.  A., 
182  Fed.  765. 

28  Mackall  v.  Eichards,  116  U.  S. 
45,  29  L.  ed.  658;  Harrison  v. 
Clarke,  C.  C.  A.,  182  Fed.  765,  767 ; 
Fellows  V.  Borden's  Condensed  Milk 
Co.,  188  Fed.  863.       . 

29  Brown  v.  Walker,  84  Fed.  532. 
It  has  been  said :  that  when  pending 
an  appeal  or  writ  of  error  new 
rights  have  intervened,  such  as,  for 
example,  accord  and  satisfaction, 
payment  of  the  judgment  debt,  dis- 
charge in  bankruj)tcy;  such  rights, 
if  of  equitable  cognizance,  not  only 
justify,  but  require,  the  trial  court 
to  afford  relief,  either  by  bill  in 
equity,  or,  possibly,  by  motion  to 
stay  the  enforcement  of  the  judg- 
ment itself.  IT.  S.  ex  rel.  Strictley 
V.  Marshall,  C.  C.  A.,  122  Fed.  428, 
430,  per  Adams,  D.  J.  It  seems 
that  the  affirmance  of  an  interlocu- 
tory order  or  decree  for  an  injunc- 
tion does  not  deprive  the  court  be- 
low of  the  power  to  suspend  the  in- 
junction temporarily.  Edison  El. 
L.  Co.  V.  U.  S.  El.  L.  Co.,  59  Fed. 
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501;  s.  c,  C.  C.  A.,  52  Fed.  300. 
Where  a  party  to  the  appeal  desires 
to  file  a  bill  of  review  after  an 
affirmance,  it  is  the  safer  practice 
to  have  included  in  the  mandate  a 
direction  that  the  appellate  court 
reserves  to  such  party  liberty  to  file 
in  the  District  Court  an  application 
for  leave  to  file  a  bill  of  review  and 
to  proceed  thereon,  and  on  such 
bill  of  review  in  the  District  Court 
as  the  District  Court  may  deter- 
mine. Watson  V.  Stevens,  C.  C.  A., 
53  Fed.  31;  Smith  v.  Weeks,  C.  C. 
A.,  53  Fed.  758;  Suhor  v.  Gooch, 
C.  C.  A.,  248  Fed.  870,  certiorari 
denied,  247  U.  S.  617,  38  Sup.  Ct. 
581,  62  L.  ed.  — ;  supra,  §§447, 
449.  Such  permission  Avill  not  be 
granted  unless  the  court  of  appeal 
has  a  strong  impression  that  the 
decree  ought  to  be  opened  and  re- 
viewed by  the  court  below.  Novelty 
Tufting  Mach.  Co.  v.  Buser,  C.  C. 
A.,  158  Fed.  83.  It  does  not  pre- 
clude the  District  Court  from  deny- 
ing such  an  application.  Board  of 
Councilmen  ot  City  of  Frankfort  v. 
Deposit  Bank  of  Frankfort,  120 
Fed.  165.  It  has  been  said :  that 
ordinarilj',  the  propriety  of  author- 
izing a  bill  of  review  should  be 
determined  by  the  appellate  court; 
but  that  if  material  matters  are  in- 
volved, which  have  occurred  in  the 
court  below  since  the  decision  of 
the  case,  or  if  there  are  other  suf- 
ficient reasons,  the  court  of  review 
may  remit  the  inquiry,  in  whole  or 
in  part,  to  the  court  of  first  in- 
stance. Keith  v.  Alger,  C.  C.  A., 
124  Fed.  32.  It  is  no  error,  on  the 
execution  of  the  mandate  of  the 
inferior  court,  to  permit  a  third 
person  to   become  a  party   and   set 


up  rights  not  embraced  in  the  for- 
mer decree,  when  all  parties  con- 
sent thereto.  Hawkins  v.  Blake, 
108  U.  S.  422,  27  L.  cd.  775.  See 
Bait.  Bldg.  &  L.  Ass'u  v.  Alderson, 
C.  C.  A.,  99  Fed.  489.  Where,  pend- 
ing an  appeal,  leave  to  file  a  sup- 
j)lemental  bill  was  granted,  it  was 
held  that  a  mandate  of  the  appel- 
late court  ordering  a  dismissal  of 
the  original  bill  did '  not  affect  the 
supplemental  bill.  Berliner  Gramo- 
phone Co.  V.  Seaman,  C.  C.  A.,  113 
Fed.  750;  supra,  §233.  See  as  to 
the  addition  to  the  decree  of  a  pro- 
vision that  it  be  without  prejudice 
to  the  right  to  apply  to  the  Supreme 
Court  for  a  certiorari.  Ee  Hudson 
Eiver  El.  Co.,  184  Fed.  970. 

30  Marine  Ins.  Co.  v.  Hodgson,  6 
Cranch,  206,  3  L.  ed.  200;  Haw- 
kins V.  Cleveland,  C,  C.  &  St.  L. 
By.  Co.,  C.  C.  A.,  99  Fed.  322;  C. 
&  A.  Potts  &  Co.  V.  Creager,  71 
Fed.  574;  EdAvards  v.  Bates  County, 
79  Fed.  56;  Pennsylvania  Steel  Co. 
V.  N.  Y.  City  Ky.  Co.,  C.  C.  A.,  198 
Fed.  731,  755.  Cf.  No.  Pae.  B.  Co. 
V.  Walker,  148  U,  "S.  391,  37  L.  ed. 
494.  Where  a  decree  is  reversed 
for  insufficient  allegations  of  citi- 
zenship in  the  pleadings,  the  Dis- 
trict Court  may  allow  them  to  be 
corrected  by  amendment.  Everhart 
v.  Huntsville  College,  120  U.  S.  223, 
30  L.  ed.  623.  When  the  mandate 
grants  leave  to  both  sides  to  adduce 
further  evidence,  leave  to  file  sup- 
plemental pleadings  may  be  granted. 
Kio  Grande  Dam  &  Irrigation  '  Co. 
V.  U.  S.,  215  IJ.  S.  266,  54  L.  ed. 
190.  See  38  St.  at  L.  956,  Comp. 
St.,  §  1251c,  quoted  supra,  §  206. 
Where  a  judgment  in  favor  of  de- 
fendant   on    a    demurrer    has    been 
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tion  with  another  case,^^  and  further  proof,^'^  except  in  so  far 


reversed,  the  court  below  may  enter 
judgment  overruling  the  demurrer, 
and  allow  the  defendant  to  answer. 
r.  S.  V.  Boyd;  15  Pet.  187,  10  L.  ed. 
706.  Under  such  a  direction,  the 
court  denied  a  motion  by  the  plain- 
tiff for  a  dismissal  without  preju- 
dice and  ordered  an  absolute 
dismissal.  U.  S.  v.  Lehigh  Valley 
E.  Co..  176  Fed.  1015;  Hawkins  v. 
Cleveland,  C,  C.  &  St.  L.  Ry.  Co., 
C.  C.  A.,  99  Fed.  322.  It  was  held : 
that  the  trial  court  might  correct 
an  error  in  computing  the  amount 
of  the  judgment;  and  that  a  party, 
whose  attorney  had  induced  the  mis- 
take, was  estopped  from  objecting 
that  the  expiration  of  the  term  had 
deprived  the  court  of  jurisdiction 
to  correct  the  error.  Ex  parte 
Marks,  C.  C.  A.,  136  Fed.  168.  The 
better  practice  in  such  a  case  is  to 
procure  a  modification  of  the  man- 
date so  as  to  affirm  the  judgment 
without  prejudice  to  reopening  the 
case  for  the  single  purpose  of  cor- 
recting such  an  error  if  the  lower 
court  so  permits.  Where  the  man- 
date reverses  a '  decree  for  an  in- 
junction and  authorizes  further 
proceedings,  the  District  Court  may 
determine  the  liability  of  the  com- 
plainant upon  the  injunction  bond. 
Arkadelphia  Milling  Co.  v.  St. 
Louis  Southwestern  Ey.  Co.,  249  U. 
S.  134,  39  Sup.  Ct.  237,  63  L.  ed. 
517.  In  such  a  case  where  the  Dis- 
trict Court  had  in  its  former  decree 
vacated  the  injunction  bond,  re- 
leased the  sureties  and  retained 
jurisdiction  for  the  purj^ose  of  mak- 
ing such  further  orders  as  might 
became  necessary;  it  was  permitted 
to  set  aside  so  much  of  such  decree 
as  gave  the  release,  irrespective  of 


the  question  whether  the  former 
mandate  had  directed  its  reversal. 
Ibid.  It  has  been  said  that  where 
there  is  a  reversal  the  case  is  there- 
upon taken  up  in  the  court  below 
at  the  point  where  the  erroneous 
judgment  was  entered. .  Exchange 
Mutual  Life  Ins.  Co.  v.  Warsaw- 
Wilkinson  Co.,  C.  C.  A.,  185  Fed. 
487.  The  directions  as  to  the 
further  proceedings  in  the  District 
Court,  which  are  contained  in  a 
mandate  addressed  to  the  Circuit 
Court  of  Appeals,  should  be  com- 
municated to  the  District  Court  by 
the  Court  of  Appeals,  and  do  not 
authorize  the  latter  court  to  exer- 
cise any  further  jurisdiction  con- 
cerning them.  Ex  parte  First  Na- 
tional Bank  of  Chicago,  207  U.  S. 
61,  52  L.  ed.  108.  But  where  the 
Supreme  Court  stated,  in  its  opinion, 
but  one  ground  of  reversal,  the  Dis- 
trict Court  is  bound  to  follow  the 
opinion  of  the  Circuit  Court  of  Ap- 
peals in  the  case.  Hill  v.  Mutual 
Life  Ins.  Co.,  113  Fed.  44. 

31  Booth  V.  U.  S.,  C.  C.  A.,  154 
Fed.   836. 

32  C.  &  A.  Potts  &  Co.  V.  Creager, 
71  Fed.  574.  The  District  Court 
may  then  exercise  its  own  judgment 
upon  questions  of  law  not  consid- 
ered by  the  court  of  review.  Schnei- 
der Oranite  Company  v.  Gast  Eealty 
&  Investment  Co.,  245  U.  S.,  288; 
Arkadelphia  Co.  v.  St.  Louis  S.  W. 
Ey.  Co.,  249  U.  S.  134.  Where,  upon 
the  dismissal,  the  ease  was  remanded 
for  such  further  proceedings  as  ' '  ac- 
cording to  right  and  justice  and  the 
laws  of  the  United  States  ought  to 
be  had;  "  it  was  held  that,  upon  the 
filing  of  such  mandate,  the  court  be- 
low had  the  power  to  act  upon  a  mo- 
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as  the  opinion  or  mandate  speeifieally  forbids.  Although  the 
mandate  contains  no  direction  for  a  new  trial,  it  seems  that  a 
new  trial  may  be  ordered  when  there  is  a  provision  for  a  pro- 
cedendo.33  The  mandate  must  be  interpreted  according  to  its 
subject-matter,  and  the  decree  of  the  court  below  as  well  as 
that  of  the  appellate  court  may  be  taken  into  consideration  in 
the  interpretation  thereof.^* 

§712a.  Enforcement  of  mandate.  Neither  the  Supreme 
Court  nor  the  Circuit  Court  of  Appeals  has  the  power  to  issue 
execution  on  appeal  from  or  error  to  the  judgment  or  decree  of 
a  Federal  court.^ 

Where  the  inferior  court  of  the  United  States  refuses  to  obey 
the  mandate  of  the  Supreme  Court  or  of  the  Circuit  Court  of 
Appeals,  the  court  of  review  may  compel  a  compliance  by  a  man- 
damus or  other  appropriate  writ.^  Upon  the  return  to  the 
application  for  a  mandamus,  the  court,  if  it  has  the  whole  record 


tion  in  abatement."  U.  S.  v.  Duune, 
G.  C.  A.,  173  Fed.  254.  Where  an 
appeal  had  been  dismissed,  and  the 
mandate  directed  the  court  below  to 
take  such  proceedings  as  might  be 
according  to  right  and  justice,  the 
said  appeal  notwithstanding,  such 
court  proceeded  as  if  no  appeal  had 
been  taken,  and  the  time  for  an  ap- 
peal specified  in  the  decree  had  ex- 
l)ired,  The  Sydney,  47  Fed.  260. 

33Steinman  v.  U.  S.,  C.  C.  A., 
185  Fed.  47;  Western  Bank  Note  & 
Engraving  Co.  v.  Slentz,  C.  C.  A., 
188  Fed.  57.  The  plaintiff  may  take 
a  voluntary  non-suit  when  otherwise 
entitled  thereto,  although  the  Cir- 
cuit Court  of  Appeals  has  ruled  that 
a  verdict  for  the  defendant  should 
have  been  directed  upon  the  evidence 
in  the  record.  Cybur  Lumber  Co.  v. 
Erkhart,  C.  C.  A.,  247  Fed.  284. 
Upon  a  new  trial,  directed  by  the 
court  of  review,  the  trial  court  may 
direct  judgment  upon  the  pleadings. 
Dodge  V.  U.  S.,  C,  C.  A.,  131  Fed. 
849. 


34  Mitchell  v.  U.  S.,  15  Pet.  52,  10 
L.  ed.  658;  Story  v.  Livingston,  IIJ 
Pet.  359,  10  L.  ed.  200;  Mackall  v. 
Richards,  116  U.  S.  45,  29  L.  ed.  558. 

§  712a.  1  U.  S.  E.  S.,  §  701,  26 
St.  at  L.  826,  §§  10,  11. 

2  Sibbald  v.  U,  S.,  12  Pet.  488,  9 
L.  ed.  1167;  Gaines  v.  Kugg,  148 
U.  S.  228,  37  L.  ed.  432;  City  Bank 
of  Fort  Worth  v.  Hunter,  152  U.  S. 
512,  38  L.  ed.  534;  mpra,  §457; 
No.  Al.  Dev.  Co.  v.  Ormau,  C.  C.  A., 
71  Fed.  764;  L.  Bucki  &  Son  Lum- 
ber Co.  v.  Atlantic  Lumber  Co.,  C. 
C.  A.,  128  Fed.  332.  But  see  Jie 
Humes,  149  U.  S.  192,  37  L.  ed.  698 ; 
infra,  §  713.  The  writ  may  be  ad- 
dressed to  a  Circuit  Court  of  Appeals 
if  that  has  issued  a  mandamus  to  the 
District  Court  giving  erroneous  in- 
structions concerning  oljedience  to 
the  mandate  of  the  Supreme  Court. 
Ex  parte  First  National  Bank  of 
Chicago,  207  U.  S.  61,  52  L.  ed.  103; 
reversing  s.  c,  C  C.  A.,  146  Fed. 
742. 
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before  it,  may  treat  the  proceeding  as  if  it  were  taken  on  a 
writ  of  error  and  decide  the  whole  case  without  compelling  a 
second  writ  of  error ;  ^  or  the  error  may  be  corrected  by  a  second 
appeal  or  writ  of  error.*  Where  a  State  court  refuses  to  obey 
the  mandate  of  the  Supreme  Court  of  the  United  States,  the 
Supreme  Court  has  power  to  award  execution  in  the  case.^ 


3  L.  Bucki  &  Son  Lumber  Co.  v.. 
Atlantic  Lumber  Co.,  C.  C.  A.,  128 
Fed.  332. 

4  Eogers  v.  Duraut,  106  U.  S.  644, 
27  L.  ed.  303;  Nashua  &  L.  Corp.  v. 
Boston  &  L.  E.  Corp.,  51  Fed.  929, 
931.  This  is  the  more  usual  remedy ; 
infra,  §713. 

5  U.  S.  E.  S.,  §  709.  The  practice 
is,  when  a  State  court  refuses  to 
obey  the  mandate  of  the  Supreme 
Court  of  the  United  States,  to  sue 
out  a  second  writ  of  error.  Martin 
V.  Hunter,  1  Wheat.  304,  4  L.  ed.  97 ; 
Eoberts  v.  Cooper,  20  How.  647,  15 
L.  ed.  969;  Tyler  v.  Magwire,  17 
Wall.  253,  21  L.  ed.  576.  Where  the 
trial  court,  after  a  reversal,  con- 
strued the  statute  in  accordance  with 
the  opinion  of  the  Supreme  Court  of 
the  United  States,  there  was  no  re- 
versal because  the  remittitur  from 
the  State  court,  to  which  tlie  man- 
date was  sent,  did  not  specifically 
direct  that  further  proceedings  be 
had  in  accordance  with  such  opinion. 
Schlemmer  v.  Buffalo,  Eoehester  & 
Pittsburg  Ey.  Co.,  220  U.  S,  590,  55 
L.  ed.  596.  Upon  such  second  writ 
of  error,  when  the  cause  has  been 
remanded  after  final  judgment,  noth- 
ing is  brought  up  for  review  except 
the  proceedings  of  the  State  court 
subsequent  to  the  mandate.  Sizer  v. 
Many,  16  How.  98,  14  L.  ed.  861; 
Corning  v.  Troy  I.  &  N.  Factory,  15 
How.  451,  466,  14  L.  ed.  768,  774; 
Himely  v.  Eose,  5  CrancJi,  513,  3  L. 
ed.  Ill ;  Martin  v.  Hunter,  1  Wheat. 


304,  355,  4  L.  ed.  97,  110;  Eoberts 
v.  Cooper,  20  How.  467,  15  L.  ed. 
969;  Tyler  v.  Magwire,  17  Wall.  253, 
284,  21  L.  ed.  576,  583.  In  one  ease, 
upon  such  a  second  writ  to  a  State 
court,  the  Supreme  Court  entered  a 
final  decree,  and  issued  a  writ  of  pos- 
session to  carry  the  same  into  effect. 
Tyler  v.  Magwire,  17  Wall.  253,  292, 
21  L.  ed.  576,  586.  In  another  such 
case,  without  a  second  writ  of  error, 
it  recalled  its  mandate,  entered  judg- 
ment, and  awarded  execution.  Wil- 
liams v.  Bruffy,  102  U.  S.  248,  26 
L.  ed.  135.  The  Supreme  Court  de- 
nied a  motion  that  it  should  take 
action  to  cause  the  judgment  of  a 
State  court  to  be  reversed  in  accord- 
ance with  a  mandate  of  the  Supreme 
Court  previously  issued,  directing 
such  reversal;  where  the  petition  al- 
leged that  the  petitioner  had  placed 
the  mandate  in  the  hands  of  the  pre- 
siding justice  of  the  highest  court  oL' 
the  State,  and  prayed  that  such  pro- 
ceedings might  be  taken  as  would 
cause  the  judgment  of  the  inferior 
State  court  to  be  reversed,  and  that 
the  highest  court  of  the  State  had 
taken  no  action  in  the  matter,  and 
the  judgment  of  the  inferior  court 
remained  in  full  force  and  unre- 
versed; but  there  were  no  other  alle- 
gations showing  that  the  petitioner 
had  ever  applied  to  the  highest  court 
of  a  State  to  carry  the  mandate  of 
the  Supreme  Court  into  effect.  In  re 
Eoyall,  125  U.  S.  696,  31  L.  ed.  855. 
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§  713.  Second  writ  of  error  or  appeal.  A  second  appeal  or 
writ  of  error  may  be  taken  when  the  first  appeal  or  writ  of 
error  has  been  dismissed  for  a  defect  in  form  or  failure  to  per- 
fect the  same,  and  the  original  time  to  appeal  or  bring  error  has 
not  expired.^  After  a  decision  upon  an  appeal  or  a  writ  of 
error,  a  second  appeal  or  writ  of  error  will  lie  to  bring  up  pro- 
ceedings subsequent  to  the  mandate,  and  not  settled  by  the  terms 
of  the  mandate  itself.^  After  the  final  decree  or  judgment  of 
the  court  below  upon  the  mandate  of  an  appellate  court,  the 
proceedings  may  be  reviewed  by  appeal  or  writ  of  error  in  case 
it  is  claimed  that  the  mandate  has  not  been  obeyed.*  When  a 
mandate  has  been  sent  down  upon  a  prior  writ  of  error  or  ap- 
peal, no  second  appeal  or  writ  of  error  can  be  allowed,  until 
the  court  below  has  made  its  final  judgment  or  decree  in  the 
case.*  A  second  appeal  or  writ  of  error  will  be  dismissed  if  it 
appears  that  the  decree  below  was  entered  in  exact  accordance 
with  the  mandate,  and  that  no  subsequent  proceedings  have  been 
taken,^  although  the  propriety  of  the  taxation  of  costs,  as  be- 


§  713.  1  Yeaton  v.  Lenox,  8  Pet. 
123,  8  L.  ed.  889;  Edmondson  v. 
Bloomshire,  7  Wall.  306,  19  L.  ed. 
91;  The  Virginia  v.  West,  19  How. 
182,  15  L.  ed.  594;  The  Palmyra, 
12  Wheat.  1,  6  L.  ed.  531,  supra, 
§  699.  When  a  writ  of  error  has 
been  dismissed,  because  the  Suj^reme 
Court  decided  that  on  ths  record  be- 
fore it  the  value  of  the  matter  in 
dispute  was  less  than  the  jurisdic- 
tional amount,  a  second  writ  of  er- 
ror on  further  proof  of  value  is  not 
a  writ  of  right.  Eed  Eiver  Cattle 
Co.  V.  Needham,  47  Fed.  358.  A  de- 
cision of  the  Supreme  Court  upon  a 
certificate  of  division  of  opinion,  un- 
der the  former  practice,  did  not  pre- 
clude a  subsequent  writ  of  error  to 
the  final  judgment  below.  Ogle  v. 
Lee,  2  Crunch,  33,  2  L.  ed.  199. 

2  Hinckley  v.  Morton,  103  U.  S. 
764,  26  L.  ed.  458;  Mackall  v.  Rich- 
ards, 112  U.  S.  369,  28  L.  ed.  737; 
Alaska-Treadwell   Gold   Min.    Co.    v. 


Cheney,  C.  C.  A.,  148  Fed.  8US; 
Grotty  V.  Chicago  Great  Western  Ry. 
Co.,  C.  C.  A.,  169  Fed.  59i5;  Beiseker 
V.  Moore,  C.  C.  A.,  174  Fed.  368; 
Williams  v.  Am.  Ass'n,  C.  C.  A., 
197  Fed.  500.  See  U.  S.  v.  Carter, 
C.  C.  A.,  102  Fed.  311;  Great  North- 
ern Ry.  Co.  V.  Western  Union  Tel. 
Co.,  C.  C.  A.,  174  Fed.  321. 

3  Perkins  v.  Fournquet,  14  How. 
328,  14  L.  ed.  441;  Martin  v.  Hunter, 
1  Wheat.  304,  4  L.  ed.  97;  Roberts 
V.  Cooper,  20  How.  467,  15  L.  ed. 
969;  Cook  v.  Burnley,  11  Wall.  659, 
20  L.  ed.  29;  Tyler  v.  Magwire,  17 
Wall.  253,  21  L.  ed.  576;  Great 
Northern  Ry.  Co.  v.  Western  Union 
Tel.  Co.,  C.  C.  A.,  174  Fed.  321. 

4U.  S.  V.  Fossatt,  21  How.  445, 
16  L.  ed.  186;  U.  S.  v.  Frenlont,  18 
How.  30,  15  L.  ed.  302. 

6  Mackall  v.  Richards,  116  U.  S. 
45,  29  L.  ed.  558;  Stewart  v.  Sala- 
mou,  97  U.  S.  361,  24  L.  ed.  1044; 
Humphrey  v.  Baker,  103  U.  S.  736, 
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twceii  party  ami  party,  is  sou<ilit  to  be  reviewed.^  Upon  a 
second  writ  of  error  or  appeal  by  the  same  party ^  subsequent 
to  a  mandate,  no  inquiry  into  the  merits  of  the  original  judg- 
ment or  decree,  nor  into  any  question  before  the  appellate  court 
on  the  first  writ  of  error  or  appeal,  can  be  considered.*    Upon 


26  L.  ed.  456.  See  Waldeii  v.  Bo<l- 
ley's  Heirs,  9  How.  34,  48,  13  L.  ed. 
36,  41;  U.  S.  V.  N.  Y.  Indians,  17.] 
U.  S.  464,  43  L.  ed.  769;  Tyler  v. 
Last  Chance  Mine,  C.  C.  A.,  97  Fed. 
394;  He  Pike,  C.  C.  A.,  76  Fed.  400; 
Gregory  v.  Pike,  C.  C.  A.,  77  Fed. 
241;  Minnesota  Moline  Plow  Co.  v. 
Dowagiac  Mfg.  Co.,  C.  C.  A.,  126 
Fed.  746;  Wright  v.  Gorman-Wright 
Co.,  C.  C.  A.,  152  Fed.  408;  Singer 
Mfg.  Co.  V.  Adams,  C.  C.  A.,  185 
Fed.  768.  Even  when  the  mandate 
was  from  the  Circuit  Court  of  Ap- 
peals and  the  case  is  one  in  which 
an  appeal  lies  from  the  decision  of 
that  court  to  the  Supreme  Court. 
Merrill  v.  -National  Bank,  C.  C.  A., 
78  Fed.  208;  S.  C  173  U.  S.  131, 
43  L.  D.  640.  A  Circuit  Court  of 
Appeals  cannot  ordinarily  review  the 
proceedings  in  a  District  Court  in 
obedience  to  the  mandate  of  the  Su- 
preme Court.  Texas  &  Pac.  Ry.  Co. 
V.  Anderson,  149  U.  S.  237,  37  L.  ed. 
717.  A  recall  of  the  mandate  sent 
by  the  Circuit  Court  of  Appeals  to 
the  District  Court  is  not  required  as 
a  prerequisite  condition  or  in  aid  of 
an  appeal  to  the  Supreme  Court  in 
a  case  where  the  decision  of  the  Cir- 
cuit Court  of  Appeals  is  not  final; 
since  the  transcript  of  the  record  re- 
mains in  the  Circuit  Court  of  Ajj- 
peals.  ■  Eitter  v.  Mutual  L.  I.  Co., 
C.  C.  A.,  72  Fed.  567.  Cf.  Merrill  v. 
Nat.  Bank  of  Jacksonville,  173  U.  S. 
131,  43  L.  ed.  640;  s.  C  as  Merrill 
V.  First  Nat.  Bank,  C.  C.  A.,  75 
Fed.    148. 


6  Wright  v.  Gorman-Wright  Co.,  (' 
V.  A.,  152  Fed.  408. 

V  Upon  a  .second  writ  of  error 
or  appeal,  taken  by  another  party, 
the  rulings  upon  the  first  trial 
may  be  reviewed,  notwithstanding 
the  fact  that  judgment  was  directed 
against  him  in  the  mandate  upon 
the  first  writ  of  error  or  appeal. 
Guarantee  Co.  v.  Phoenix  Ins.  Co., 
C.  C.   A.,  124  Fed.  170. 

8  Cook  v.  Burnley,  11  Wall.  659, 
20  L.  ed.  29;  The  Santa  Maria,  10 
Wheat.  431,  6  L.  ed.  359;  Wash- 
ington Br.  Co.  v.  Stewart,  3  How. 
413,  11  L.  ed.  658;  Sizer  v.  Many, 
16  How.  98,  14  L.  ed.  861;  Eoberts 
v.  Cooper,  20  How.  467,  15  L.  ed. 
969;  Tyler  v.  Magwire,  17  Wall. 
253,  21  L.  ed.  576;  Supervisors  v. 
Kennicott,  94  U.  S.  498,  24  L.  ed. 
260;  The  Lady  Pike,  96  U.  S.  461, 
24  L.  ed.  672;  Ames  v.  Quimby,  106 
U.  S.  342,  27  L.  ed.  100;  Clark  v. 
Keith,  id.  464,  27  L.  ed.  302;  U.  S. 
v.  The  Nuestra  Senora  De  Regla,  108 
U.  S.  92,  27  L.  ed.  662;  Chaffin  v. 
Taylor,  116  U.  S.  567,  29  L.  ed.  727. 
Upon  a  second  appeal  in  a  prize 
cause,  no  interest  can  be  decreed 
which  was  not  claimed  upon  the 
original  hearing  or  upon  the  original 
appeal.  Thompson  v.  Maxwell  L.  (i. 
&  Ry.  Co.,  168  U.  S.  451,  42  L.  ed. 
539;  Ala.  G.  S.  R.  Co.  v.  Carroll, 
C.  C.  A.,  84  Fed.  772;  The  Santa 
Maria,  10  Wheat.  431,  6  L.  ed.  359. 
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a  second  writ  of  error  or  appeal,  taken  by  the  same  party,  the 
law  of  the  case  first  declared  remains  the  law  and  should  be 
followed,^  although  not  recited  in  the  mandate ;  ^°  unless  there 


9  Himely  v.  Rose,  5  Cranch,  313,  3 
L.  ed.  Ill;  Roberts  v.  Cooper,  19 
How.  373,  15  L.  ed.  687;  Johnson  v. 
Jones,  1  Black,  209,  17  L.  ed.  117; 
Thompson  v.  Maxwell,  168  U.  S.  451 ; 
Be  Louisville,  231  U.  S.  639; 
Mathews  v.  Columbia  Nat.  Bank,  C. 
C.  A.,  100  Fed.  393;  Thatcher  v. 
Gottlieb,  C.  C.  A.,  51  Fed.  373; 
Florida  Cent.  &  P.  R.  Co.  v.  Cutting, 
C.  C.  A.,  68  Fed.  586;  Oregon  R.  R. 

6  Nav.  Co.  V.  Balfour,  C.  C.  A.,  10 
Fed.  295;  Patton  v.  Texas  &  P.  Ry. 
Co.,  C.  C.  A.,  95  Fed.  244 ;  Standard 
Sewing  Mach.  Co.  v.  Leslie,  C.  C.  A., 
118  Fed.  557;  The  Fayer-weather 
Will  Cases,  118  Fed.  943;  Gilbert  v. 
American  Surety  Co.,  C.  C  A.,  61 
L.R.A.  253,  121  Fed.  499;  Mont- 
gomery County  V.  Cochran,  C.  C.  A., 
126  Fed.  456;  Empire  State-Idaho 
Mining  &  Developing  Co.  v.  Hanley, 
C.  C.  A.,  136  Fed.  99;  Smith  v.  Day, 
136  Fed.  964;  Mutual  Reserve  Fund 
Life  Ass  'n  v.  Ferrenbach,  C.  C.  A., 

7  L.R.A. (N.S.)  1163,  144  Fed.  342; 
Cramer  v.  Singer  Mfg.  Co.,  C.  C.  A., 
147  Fed.  917;  Burns  v.  Cooper,  C.  C. 
A.,  153  Fed.  148;  Be  Waterloo 
Organ  Co.,  C.  C.  A.,  154  Fed.  657; 
Anderson  v.  Messenger,  C.  C.  A.,  158 
Fed.  250;  Toledo,  St.  L.  &  W.  R. 
Co.  v.  Reardon,  C.  C.  A.,  159  Fed. 
366;  Good  v.  Central  Coal  &  Coke 
Co.,  C.  C.  A.,  170  Fed.  416;  De- 
velopment Co.  v.  King,  C.  C.  A.,  170 
Fed.  923 ;  Great  Northern  Ry.  Co.  v. 
Western  Union  Tel.  Co.,  C.  C.  A.,  174 
Fed.  321 ;  Nat.  Surety  Co.  v.  Kansas 
City  Hydraulic  Press  Brick  Co.,  C. 
C.  A.,  182  Fed.  54 ;  Columbia  Chemi- 
cal Co.  v.  Duff,  C.  C.  A.,  184  Fed. 
876,    tlie    construction    of    a    written 


contract;  Toledo,  St.  L.  &  W.  R. 
Co.  V.  Sellers,  C.  C.  A.,  184  Fed. 
885;  St.  Louis  &  S.  F.  R.  Co.  v. 
Cundieff,  C.  C.  A.,  184  Fed.  891; 
Baldwin  v.  Chicago,  R.  I.  &  P.  R^'. 
Co.,  C.  C.  A.,  192  Fed.  554;  U.  S. 
V.  Axman,  C.  C.  A.,  193  Fed.  614; 
St.  Louis  &  S.  F.  R.  Co.  v.  Hcrr, 
C.  C.  A.,  193  Fed.  950;  Simon  v. 
Southern  Ry.  Co.,  C.  C.  A.,  195  Fed. 
56,  where  the  Circuit  Court  of  Ap- 
peals held  itself  bound  by  the  for- 
mer decision  of  the  Suj^reme  Court 
as  to  the  jurisdiction,  Town  of 
Fletcher  v.  Hickman,  C.  C.  A.,  208 
Fed.  118;  D 'Arcy  v.  Jackson 
Cushion  Spring  Co.,  C.  C.  A.,  212 
Fed.  889;  Bell  v.  Arledge,  219  Fed. 
675;  Chesapeake  &  O.  Ry.  Co.  v. 
McKell,  C.  C.  A.,  221  Fed.  934; 
Woodruff  v.  Yazoo  Co.,  C.  C.  A., 
222  Fed.  29;  McClelland  v.  Rose,  C. 
C.  A.,  222  Fed.  67;  National  Bank 
of  Commerce  v.  U.  S.,  C.  C.  A.,  224 
Fed.  679;  Coal  &  Iron  Ry.  Co.  v. 
Reherd,  C.  C.  A.,  226  Fed.  441;  U. 
S.  v.  Ash  Sheep  Co.,  229  Fed.  479; 
Caledonian  Ins.  Co.  v.  Levy,  C.  C. 
A.,  233  Fed.  92;  Ferrell  v.  Frame, 
C.  C.  A.,  236  Fed.  727;  U.  S.  Fidel- 
ity &  Guaranty  Co.  v.  Eiehel,  C.  C. 
A.,  241  Fed.  357;  Linkous  v.  Vir- 
ginian Ry.  Co.,  C.  C.  A.,  242  Fed. 
916;  Tillar  v.  Cole  Motor  Car  Co., 
C.  C.  A.,  246  Fed.  831;  Sun  Co.  v. 
Vinton  Petroleum  Co.,  C.  C.  A.,  248 
Fed.  623;  Ash  Sheep  Co.  v.  U.  S., 
C.  C.  A.,  250  Fed.  591;  Lesamis  v. 
Greenberg,  C.  C.  A.,  250  Fed.  848; 
IT.  S.  Press  Ass'n  v.  Nat'l  News- 
paper Ass'n,  C.  C.  A.,  254  Fed.  284; 
City  of  Omaha  v.  Omaha  Electric 
Light    &   Power    Co.,   C.   C.    A.,   255 
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Fed.  801;  United  Mine  Workers  of 
America  v.  Coronado  Coal  Co.,  C.  C. 
A.,  258  Fed.  829;  Goocli  v.  Buford, 
C.  C.  A.,  262  Fed.  894;  Whitfield  v. 
Hanges,  C.  C.  A.,  266  Fed.  69.  In 
Simons  v.  Cromwell,  C.  C.  A.,  2nd 
Ct.  Jan'y  18,  1922  in  which  the 
author  was  counsel  upon  a  former 
appeal  the  same  court  had  reversed 
th*e  dismissal  of  a  complaint  and 
ordered  a  new  trial.  The  second 
trial  resulted  in  a  verdict  in  favor 
of  the  plaintiff  for  $53,898.84; 
Judge  Rogers  said  "The  majority 
of  the  court,  as  constituted  at  the 
present  hearing,  are  convinced  that 
the  conclusion  reached  on  the  first 
hearing  was  erroneous,  and  one  of 
the  majority  dissented  at  that  time 
and  the  other  of  the  two  was  not 
then  a  member  of  the  court.  The 
majority  of  the  court  as  constituted 
at  the  former  hearing  took  an  ex- 
actly opposite  view,  one  of  that 
majority  still  sitting  and  adhering 
to  the  conclusion  he  then  reached 
while  the  other  has  since  retired 
from  the  court.  This  change  of 
personnel  in  the  court  although  it 
changed  the  minority  view  of  the 
former  hearing  into  the  majority 
view  at  this  hearing  does  not  in 
itself  warrant  the  court  in  disre- 
garding 'the  law  of  the  case'  as  it 
Avas  determined  by  the  court  when 
the  case  was  here  before.  So  far 
as  this  court 's  relation  to  the  case 
is  concerned  we  recognize  the  rule 
that  the  former  decision  under  well 
established  law  laid  down  in  a  mul- 
titude of  cases  extending  over  a 
long  period  of  years  settled  the 
question  as  between  these  immedi- 
ate parties  to  this  litigation.  Ees 
judicata  inter  partes  jus  facit.  The 
rule  is  undoubtedly  based  on  sound 
considerations      of      public      policy 


which  we  would  not  be  justified  in 
disregarding.  In  Johnson  v.  Cadil- 
lac Motor  Car  Company,  261  Fed. 
878,  this  court  declined  to  be  bound 
by  the  decision  rendered  by  the 
court  when  the  same  case  was  here 
on  a  former  occasion  and  we  re- 
versed the  judgment  obtained  at 
the  second  trial  which  involved  only 
a  fifth  of  the  amount  which  is  here 
involved.  We  have  no  desire  to  dis- 
credit in  the  least  the  decision  then 
made  or  to  depart  from  the  prin- 
ciple then  laid  down.  That  principle 
was  that  under  exceptional  circum- 
stances where  a  former  decision  in 
the  same  case  is  clearly  erroneous 
and  announces  a  wrong  rule  and  one 
mischievous  in  its  practical  opera- 
tions of  which  might  readily  affect 
many  persons  adversely  the  court 
should  reverse  its  earlier  decision. 
It  is  not  probable  and  certainly 
cannot  be  foreseen  that  exactly  such 
a  state  of  the  evidence,  as  in  the 
case  now  before  us,  will  be  presented 
again  in  some  subsequent  litigation. 
After  the  first  decision  in  Johnson 
V.  Cadillac  Motor  Car  Co.,  it  tran- 
spired that  the  New  York  Court  of 
Appeals  decided  MacPherson  v. 
Buiek  Motor  Co.,  217  N.  Y.  382, 
which  established  the  law  of  the 
State  in  a  manner  contrary  to  the 
rule  first  announced.  While  we  ar- 
rived at  our  conclusion  quite  inde- 
pendently of  that  decision  which 
was  not  controlling  upon  this  court 
the  attitude  of  the  New  York  court 
was  of  great  importance.  And  in 
the  case  at  bar  since  the  earlier  de- 
cision, there  has  been  no  decision  of 
the  Supreme  Court  of  the  United 
States  or  of  the  New  York  Court 
of  Appeals  having  any  bearing 
upon  the  question  before  us.  The 
Johnson  v.  Cadillac  Motor  Car  Co. 
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case  is  clearly  exceptional,  and  is 
easily  distinguishable  from  the  case 
now  before  the  court.  In  the  in- 
stant case  when  it  was  here  before 
no  rule  or  principle  of  law  was 
laid  down  which  can  affect  adversely 
other  persons  than  those  before  the 
court,  the  only  question  being  as  to 
whether  the  particular  evidence  pro- 
duced at  the  trial  justified  the  sub- 
mission of  the  case  to  the  jury. ' ' 
So  when  the  cause  is  taken  to  the 
Supreme  Court  upon  new  constitu- 
tional questions  raised  after  the  re- 
turn of  a  mandate  from  the  Cir- 
cuit Court  of  Appeals;  Shapiro  v. 
TJ.  S.,  235  U.  S.  412;  and  it  has 
been  held,  where  new  questions  are 
suggested,  which  might  have  been, 
but  were  not  brought  to  the  atten- 
tion of  the  court  upon  the  former 
appeal.  Ibid.;  Sun  Co.  v.  Vinton 
Petroleum  Co.,  C.  C.  A.,  248  Fed 
623;  Iowa  Cent.  Ey.  Co.  v.  Walker, 
C.  C.  A.,  255  Fed.  648.  Contra  Ex 
parte  Union  Steamboat  Co.,  178  TJ. 
S.  317,  44  L.  ed.  1084;  Balch  v. 
Haas,  C.  C.  A.,  73  Fed.  974;  Chase 
v.  U.  S.,  C.  C.  A.,  261  Fed.  833  (as 
regards  a  statute  not  previously 
brought  to  the  attention  of  the  court 
of  review) ;  Alexander  v.  Fidelity 
Trust  Co.,  255  Fed.  690.  But  not 
when  questions  were  left  open  by 
the  former  opinion,  F.  M.  Davies 
&  Co.  V.  Porter,  C.  C.  A.,  248  Fed. 
397.  Where  the  decision  is  based 
upon  two  grounds,  either  of  which 
is  sufficient  to  sustain  it,  neither 
is  obiter.  Union  Pac.  E.  E.  Co. 
V.  Mason  City  E.  E.  Co.,  222  U.  S. 
237,  56  L.  ed.  180;  Ontario  Land 
Co.  V.  Wilfong,  223  U.  S.  543,  56 
L.  ed.  544;  Florida  Central  K.  E. 
Co.  V.  Schutte,  103  U.  S.  118,  26 
L.  ed.  327.  This  is  not  true  of 
all  the  dicta  in  the  opinion.    Barney 


V.  Winona  &  St.  P.  E.  Co.,  117  U. 
S.  228,  29  L.  ed.  858;  The  E.  A. 
Packer,  C.  C.  A.,  58  Fed.  251; 
Gleason  v.  Thaw,  C.  C.  A.,  234  Fed. 
570.  The  same  doctrine  applies 
when  an  application  for  the  writ 
of  prohibition  or  mandamus  in  con- 
nection with  the  same  case  was 
previously  before  the  court  of  re- 
view and  the  merits  were  then  con- 
sidered. Griggs  V.  Nadeau,  C.  C. 
A.,  25  Fed.  781.  A  per  curiam 
affirmance  with  no  opinion  means 
only  that  the  decree  on  the  facts 
proved  in  the  record  is  correct. 
John  Deere  Plow  Co.  v.  Anderson, 
C.  C.  A.,  174  Fed.  815.  A  denial 
by  the  Supreme  Court  of  a  writ 
of  certiorari  is  not  equivalent  to 
an  affirmance.  Anderson  v.  Moyer, 
193  Fed.  499.  When  a  new  trial 
is  directed,  the  rule  is  confined  to 
questions  actually  discussed  and  de- 
cided by  the  opinion,  E.  E.  Taenzer 
&  Co.  V.  Chicago,  E.  I.  &  P.  Ey.  Co., 
C.  C.  A.,  191  Fed.  543.  Where  the  Cir- 
cuit Court  of  Appeals  upon  a  writ  of 
error,  taken  by  the  defendant,  af- 
firmed a  judgment  in  favor  of  the 
plaintiff,  and  subsequently  upon  a 
cross-writ  sued  out  by  the  plaintiff, 
reversed  the  same  upon  different 
questions  and  ordered  a  new  trial; 
it  was  held:  that,  although  the 
effect  of  the  latter  decision  was  to 
reverse  the  former,  the  opinions 
filed  upon  the  two  hearings,  which 
had  not  been  withdrawn,  consti- 
tuted the  law  of  the  ease;  and  that 
the  questions  therein  determined 
would  not  be  reconsidered  upon  a 
writ  of  error  from  a  second  judg- 
ment. Montana  Min.  Co.  v.  St. 
Louis  Min.  &  Mill.  Co.,  C.  C.  A., 
147  Fed.  897.  Upon  the  second 
appeal  the  court  of  review  may  de- 
termine   whether    its    mandate    was 
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has  been  an  intervening  decision  of  a  higlier  court  ^^  or  in  case 
of  a  State  statute  of  a  State  court  upon  the  subject  inconsistent 
with  the  former  rulings. ^^  But  in  an  extraordinary  case  the 
court  of  review  may  reverse  its  former  ruling. ^^  The  same  doc- 
trine applies  where  the  former  appeal  is  from  an  interlocutory 
decree  granting  an  injunction  and  an  accounting,  and  the  latter 
from  a  final  decree  after  such  accounting,^*  except  as  to  the 
matters  relating  solely  to  the  accounting.^^  Upon  a  second  ap- 
peal, the  Supreme  Court  is  not  bound  by  the  decision  of  an 
a])pe]late  court  below. ^^  Where  the  Circuit  Court  of  Ap])eals 
has  dismissed  the  case  for  want  of  jurisdiction,^'  or  reversed  a 


iiiisconstrucd  Ity  the  court  l)elo\v. 
Continental  &  Commercial  Tr.  &  Sav. 
Bank  v.  North  Platte  Valley  Irr. 
Co.,  C.  C.  A.,  237  Fed.  188.  In 
constiniing  its  own  mandate  a  court 
may  take  into  consideration  the 
knowledge  of  its  members  as  to 
what  they  thereby  intended;  Stein- 
feld  V.  Zeckendorf,  239  II.  S.  26. 
Citing  Hengham  as  to  the  statute 
as  of  Westm.  II  "Ne  Glosez  point 
le  Statut ;  nous  le  savvms  meuz  dc 
vini.s,  car  nous  Irs  feimes."  Y.  B. 
3.T   Ed.  I.  Mich.,  Eolls  Ed.,  83. 

10  Empire  State-Idaho  Mining  & 
Developing  Co.  v.  Henley,  C.  C. 
A.,  136  Fed.  99;  Gloucester  Water 
Supply  Co.  V.  Freeman,  211  Fed. 
349;  F.  M.  Davies  &  Co.  v.  Porter, 
C.  C.  A.,  248  Fed.  397;  and  au- 
thorities cited  in  preceding  note. 
When  the  mandate  directs  further 
proceedings  in  accordance  with  the 
opinion  of  the  court,  such  opinion 
is  in  effect  therein  incorporated. 
Metropolitan  Water  Co.  v.  Kaw 
Valley  Drainage  District.  22;>  TT. 
S.  519,  56  L.  ed.  533. 

HUtah  Power  &  Light  Co.  v. 
U.  S.,  C.  C.  A.,  242  Fed.  924.  It 
was  formerly  held  that  an  inter- 
mediate Court  of  Appeals,  upon  a 
second    appeal,    should    not    follow 


the  intervening  decision  of  a  higher 
court  between  different  parties  in- 
consistent with  the  former  rulings, 
district  of  Columbia  v.  Brewer, 
Court  of  Appeals  D.  C.  January 
5,  1909,  37  Wash.  L.  Eep.  65.  See 
Ogle  V.  Turpin,  8  111.  App.  453, 
Harv.  Law  Rev.,  xxii,  438.  But 
see  Hastings  v.  Foxworthy,  45  Neb. 
676,  34  L.R.A.  321;  Smith  v.  Neu- 
feld,   61   Neb.   699. 

12  Messenger  v.  Anderson,  225  U. 
S.  436,  56  L.  ed.  1152,  reversing 
C.  C.  A.,  171  Fed.  785;  Johnson  v. 
Cadillac  Motor  Car  Co.,  C.  C.  A., 
261   Fed.   878. 

13  Johnson  v.  Cadillac  Motor  Car 
Co.,  C.  C.  A.,  261  Fed.  878. 

14  Brown  v.  Lanyon  Zinc  Co.,  C. 
C.  A.,  179  Fed.  309;  AIoss  v.  Barney, 
239  U.  S.  538;  Wolf  Bros.  &  Co.  v. 
Hamilton-Brown  Shoe  Co.,  C.  C.  A., 
206  Fed.  611;  Kalamazoo  Loose- 
Leaf  Binder  Co.  v.  Proudfit  Loose- 
Lea  f   Co.,   C.   C.   A.,   243   Fed.   895. 

15  Racine  Engine  &  Machinery 
Co.  V.  Confectioners'  Machinery  & 
Mfg.  Co.,  C.  C.  A.,  234  Fed. 
876. 

16  Zeckendorf  v.  Steinfeld,  225  U. 
S.  445,  56  L.  ed.  1156;  Buster  v. 
Wright,  C.  C.  A.,  135  Fed.  947. 

17  Metropolitan     Water      Co.      v. 
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decree  of  the  District  Court  directing  such  a  dismissal, ^^  the 
District  Court  cannot  certify  that  question  to  the  Supreme  Court 
of  the  United  States.  It  has  been  said  that  where  the  question 
of  jurisdiction  was  not  presented  upon  the  former  writ  of  error, 
it  did  not  prevent  a  reversal  upon  that  ground  after  a  second 
trial.^^  Where  new  evidence  or  new  pleadings  have  presented 
new  questions  subsequent  to  the  mandate,  they  will  be  considered 
upon  a  subsequent  appeal.^"    The  lailings  by  the  appellate  court 


Kaw  Valley  Drainage  District,  223 
r.  S.  519,  56  L.  ed.  533. 

18  Brown  v.  Alton  Water  Co.,  222 
U.  S.  325,  56  L.  ed.  221. 

19  Ex  parte  Harlan,  180  Fed.  119. 

20  Alaska-Treadwell  Gold  Min. 
Co.  V.  Cheney,  C.  C.  A.,  162  Fed. 
593 ;  Crotty  v.  Chicago  Great  West- 
ern Ey.  Co.,  C.  C.  A.,  169  Fed.  593 ; 
Beiseker  v.  Moore,  C.  C.  A.,  174 
Fed.  368;  Williams  v.  Am.  Ass'n, 
C.  C.  A.,  197  Fed.  500;  Patterson 
V.  Stroecker,  C.  C.  A.,  245  Fed.  732; 
Board  of  Com'rs  of  Muddy  Bottom 
Swamp  Land  Dist.  No.  1  v.  Equi- 
table Surety  Co.,  C.  C.  A.,  246  Fed. 
633;  Washington  &  Berkeley  Bridge 
Co.  V.  Pennsylvania  Steel  Co.,  C.  C. 
A.,  252  Fed.  487;  U.  S.  v.  Murphy, 
253  Fed.  404;  Iowa  Cent.  Ry.  Co. 
V.  Walker,  C.  C.  A.,  255  Fed.  648. 
An  order  for  a  new  trial,  because 
of  an  error  in  refusing  a  motion 
to  direct  a  verdict  in  favor  of  the 
defendant,  does  not  entitle  him  to 
such  a  direction  upon  a  second  trial, 
when  tlie  evidence  is  substantially 
different.  Denver  &  R.  G.  R.  Co. 
V.  Arrighi,  C.  C.  A.,  141  Fed.  67. 
Where  the  evidence  is  substantially 
the  same,  a  verdict  should  be  di- 
rected, if  the  court  of  error  has  held 
that  this  should  have  been  done  be- 
fore. Cramer  v.  Singer  Mfg.  Co., 
C.  C.  A.,  147  Fed.  917;  United 
Press     Ass 'tis    v.     National     News- 


papers Ass'n,  C.  C.  A.,  254  Fed. 
284.  Where  a  judgment  upon  a  di- 
rected verdict  was  reversed,  because 
the  question  of  fact  should  have 
been  submitted  to  the  jury,  it  was 
held  that  the  trial  court  could  not 
set  aside  a  verdict  for  the  same 
party,  found  by  the  jury,  upon  a 
subsequent  trial,  on  substantially 
the  same  evidence.  Philadelphia  v. 
Atlantic  &  P.  Tel.  Co.,  127  Fed. 
370.  See  Toledo,  St.  L.  &  W.  R. 
'Co.  V.  Reardon,  C.  C.  A.,  159  Fed. 
306.  Additional  facts  which  only 
tend  to  strengthen  the  inferences 
tliat  might  have  been  drawn  from 
the  facts  presented  at  the  first  trial 
do  not  warrant  the  trial  court  in 
declining  to  follow  the  opinion  of 
the  court  of  review.  Connelley  v. 
Pennsylvania  R.  Co.,  221  Fed.  508, 
an  action  for  damages  for  negli- 
gence; Woodruff  V.  Yazoo  &  M.  V. 
R.  Co.,  C.  C.  A.,  222  Fed.  29.  Where 
tlie  mandate  directed  a  new  hearing 
' '  on  the  evidence  submitted  and 
such  additional  testimony  as  may 
he  offered,"  the  previous  evidence 
is  entitled  to  no  greater  weight 
than  that  taken  after  the  mandate. 
Westinghouse  Electric  &  Mfg.  Co. 
V.  Wagner  Electric  Mfg.  Co.,  233 
Fed.  752,  reversing  218  Fed.  646. 
Where  an  appeal  from  an  order 
granting  or  denying  an  interlocutory 
injunction    has    been    decided,    the 
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are  not  res  adjuddcata  in  another  suit,  when  the  first  ease  has 
been  dismissed  for  want  of  prosecution. 21  Where  the  mandate 
of  the  appellate  court  on  the  original  appeal  was  that  the  dam- 
ages be  divided,  and  the  respondent  then  claimed  no  damages, 
he  cannot  make  such  claim  for  the  first  time  in  the  appellate 
court  on  a  second  appeal.''^ 

A  motion  to  extend  the  time  for  returning  an  appeal  pre- 
viously granted,  and  an  order  granting  such  motion,  cannot  be 
considered  as  a  second  appeal.^^  After  a  dismissal  of  one  ap- 
peal no  second  appeal  can  be  docketed  until  after  an  allowance 
thereof.^*  Proceedings  by  representatives  of  a  deceased  appel- 
lant to  become  parties  to  the  appeal  do  not  constitute  a  new 
appeal.'^^  A  second  writ  of  error  taken  after  the  death  of  the 
original  plaintiff  in  error  is  void;  the  action  must  first  be  re- 
vived in  the  court  below,  and  the  writ  of  error  must  then  issue 
in  the  name  of  the  representative  of  the  original  plaintiff  in 


error 


26 


The  court  of  review  may  award  a  supersedeas  upon  a  second 
writ  of  error  ^^  or  appeal  ^^  but  not  ordinarily  in  a  case  where  a 
prior  writ  of  error  has  been  dismissed,  unless  it  appears  that 
the  first  writ  of  error  was  accompanied  by  a  supersedeas  duly 
obtained  in  the  court  below,  and  perhaps  not  then  unless  it 
appears  that  the  dismissal  of  the  first  writ  was  not  due  to  the 
neglect  or  fault  of  the  plaintiff  in  error.^^ 

perpetual      injunction      upon     final  22  The  Sapphire,  18  Wall.  51,  21 

hearing  should  be  denied  or  granted  L.  ed.  814. 

in    accordance    with    such    decision  23  U.  S.  v.  Curry,  6  How.  106,  12 

unless  the  testimony  is  substantially  L.  ed.  363. 

changed,  Puritan   Cordage  MUk  v.  24Eogers   v.   Law,   21   How.   526, 

Sampson  Cordage  Works,  C.  C.  A.,  18  L.  ed.  835. 

241  Fed.  671;  but  an  affirmance  of  25  Edmonson     v.     Bloomshire,     7 

such  an  interlocutory  decree  which  Wall.  306,  19  L.  ed.  91. 

also  directs  a  reference  for  an  ac-  26  McClane  v.  Boon,  6  Wall.  244, 

counting  does  not  prevent  the  Dis-  98  L.  ed.  835. 

trict     Court     from     a    modification  27  Hardeman  v.  Anderson,  4  How. 

thereof  giving  directions  to  the  mas-  640,  11  L.  ed.  1138. 

ter  as  to  the  principles  upon  which  28  Southern   Bldg.   &   Loan    Ass'n 

he  shall  proceed.    A.  D.  Howe  Mach.  v.  Carey,  117  Fed.  325,  329. 

Co.  V.  Dayton,  C.  C.  A.,  210  Fed.  801.  29  Hagan  v.  Boss,  11  How.  294,  13 

21  Gilbert  v.  American  Surety  Co.,  L.  ed.  702;   Hardeman  v.  Anderson, 

C.  C.  A.,  61  L.E.A.  253,   121   Fed.  4  How.  640,  11  L.  ed.  1138. 
499 ;   supra,  §  186. 
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FOEMS. 


The  following  forms  have  been  selected  and  copied  almost  verbatim  from 
precedents  which  have  been  actually  used  in  the  court,  many  of  them  in 
cases  in  which  the  author  was  counsel.  Some  have  been  approved  by  the 
most  distinguished  lawyers  in  the  United  States.  The  author,  however, 
disclaims  responsibility  for  their  correctness.  The  alterations  of  the  orig- 
inals are  marked  in  brackets. 


FOEMS  IN  CIVIL  CASES  AT  COMMON  LAW  AND  IN  EQUITY. 

FORMS  IN  EQUITY 

FOEM  I.— MOTION  FOR  LEAVE   TO  FILE  BILL   IN  SUPREME 

COURT. 

[253  U.  S.  350.] 

Supreme  Court  of  the  United  States. 

October  Term,  1919. 

No Original. 

State  of  Rhode  Island, 

Complainant, 
vs. 
A.  Mitchell  Palmer,  Attorney  General 
and   Daniel   C.   Roper,    Commissioner 
of  Internal  Revenue, 

Defendants. 

Now  comes  the  State  of  Rhode  Mand,  by  its  Attorney  General,  Herbert 
A.  Rice,  and  moves  the  court  for  leave  to' file  the  bill  of  complaint,  herewith 
exhibited,  in  a  suit  between  the  State  of  Rhode  Island  and  citizens  of 
other  States  and  arising  under  the  Constitution  and  laws  of  the  United 
States,  for  the  purpose  of  enjoyning  the  defendants  from  enforcing  within 
the  State  of  Rhode  Island  such  titles  and  sections  of  an  Act  of  Congress, 
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commonly  called  the  Volstead  Act,  as  apply  and  are  designed  to  give 
effect  to  the  so-called  Eighteenth  Amendment;  and  that  proper  process 
may  issue  thereon,  notifying  the  defendants  of  the  filing  of  said  bill  and 
that  they  appear  in  answer  thereto  and  defend  the  same.i 

State  of  Rhode  Island, 
by  Herbert  A.  Rice, 

Attorney  General. 

FORM  II.— ORIGINAL  BILL  IN  EQUITY  IN  SUPREME  COURT. 

[253  U.  S.  350.] 

Supreme   Court   of  the   United  States. 

October  Term,  1919. 

No Original. 

State  of  Rhode  Island, 

Complainant, 
vs. 
A.  Mitchell  Palmer,  Attorney  General 
and   Daniel   C.   Roper,   Commissioner 
of  Internal  Revenue, 

Defendants. 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of  the  Supreme 
Court  of  the  United  States: 
The  State  of  Rhode  Island,  complainant,  brings  this  bill  of  complaint, 
for  itself  and  on  behalf  of  the  people  of  said  State,  against  the  defendants 
above  named  and  respectfully  shows  unto  this  Honoi"able  Court: 

I.  That  the  State  of  Rhode  Island  is  one  of  the  States  of  the  United 
States  and  that  the  defendants,  A.  Mitchell  Palmer,  is  a  citizen  of  the 
State  of  Pennsylvania,  and  a  resident  of  Washington,  in  the  District  of 
ColumVna,  and  is  the  Attorney  General  of  the  United  States,  and  Daniel 
C.  Roper,  is  a  citizen  of  the  State  of  South  Carolina,  and  a  resident  of 
Washington,  in  the  District  of  Columbia,  and  is  the  United  States  Com- 
missioner of  Internal  Revenue. 

II.  That  this  is  a  suit  in  equity  of  a  civil  nature  by  the  State  of  Rhode 
Island  against  citizens  of  other  States  of  the  United  States,  and  arises 
under  the  Constitution  and  laws  of  the  United  States,  especially  under 
Article  V  of  the  Constitution  and  Article  X  of  the  Amendments  to  the 
Constitution,  and  is  for  the  purpose  of  enjoining  the  defendants  from  en- 
forcing within  the  State  of  Rhode  Island  such  titles  and  sections  of  an 
Act  of  Congress,  commonly  called  the  Volstead  Act,  as  apply  and  are 
designed  to  give  effect  to  the  so-called  Eighteenth  Amendment.  This  suit 
is  instituted  pursuant  to  a  resolution  of  the  General  Assembly  of  the  State 
of  Rhode  Island.     (Exhibit  A.) 

1  For  Form   of  Subpoena  ad   Respondendum,   see   supra,    §  161. 
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III.     And  in  sui^port  of  its  bill  complainant  alleges: 

(1)  That  as  a  colony,  Rhode  Island  was  settled  by  subjects  of  the 
British  Crown  in  1636,  and  that  said  colonists  from  the  beginning  exer- 
cised and  enjoyed  the  inlierent  right  of  self-government,  in  the  manage- 
ment and  control  of  their  own  affairs  as  a  community  and  in  the 
establislunent  of  their  civil  institutions  for  the  protection  of  the  rights 
and  liberties  of  the  individual  under  and  in  accordance  with  the  common 
law  so  far  as  the  same  was  applicable  to  their  new  conditions  and  circum- 
stances. 

(2)  That  on  March  14,  1643-4,  Eobert  Earl  of  Warwick,  constituted 
and  ordained  by  an  Ordinance  of  the  Lords  and  Commons,  "Governor  in 
Chief,  and  Lord  High  Admiral  of  all  those  Islands  and  otlier  Plantations 
inliabited  or  planted  by,  or  belonging  to  any  His  Majesty  the  King  of 
p]ngland's  Subjects,  (or  wliieli  hereafter  may  be  inhabited  and  planted  ])y, 
or  belonging  to  them)  within  the  Bounds,  and  upon  the  Coasts  of  Amer- 
ica," and  the  Commissioners  appointed  in  Aid  and  Assistance  of  the  said 
Earl,  did,  by  the  authority  of  the  aforesaid  Ordinance  of  the  Lords  and 
Commons,  "give,  grant,  and  confinn,  to  the  aforesaid  Inhabitants  of  the 
Towns  of  Providence,  Portsmouth,  and  Newport,  a  free  and  absolute  Char- 
ter of  Incorporation,  to  be  known  by  the  Name  of  the  Incorporation  of 
Providence  Plantations,  in  the  Narragauset-Bay,  in  New  England, — To- 
gether with  full  Power  and  Authority  to  rule  themselves,  and  such  others 
as  shall  hereafter  inhabit  within  any  part  of  the  said  Tract  of  land,  by 
such  a  Fonn  of  Civil  Govenmient,  as  liy  voluntary  consent  of  all,  or  the 
greater  Part  of  them,  they  shall  find  most  suitable  to  their  Estate  and 
Condition ;  and,  for  that  End,  to  make  and  ordain  such  Civil  Laws  and 
Constitutions,  and  to  inflict  such  punishments  upon  Transgressors,  and  for 
Execution  thereof,  so  to  place,  and  displace  Officers  of  Justice,  as  they, 
or  the  greatest  Part  of  them,  shall  by  free  Consent  agree  unto.  Provided 
nevertheless,  that  the  said  Laws,  Constitutions,  and  Punishments,  for  the 
Civil  Government  of  the  said  Plantations,  be  conformable  to  the  Laws  of 
England,  so  far  as  the  Nature  and  Constitution  of  the  place  will  admit. ' ' 
(Exhibit  B.)  And  the  General  Assembly  first  organized  under  said  War- 
wick patent,  declared  ' '  that  the  forme  of  Government  established  in  Provi- 
dence Plantations  is  Democraticall ;  that  is  to  say,  a  Government  held  by  ye 
free  and  voluntarie  consent  of  all,  or  the  greater  parte  of  the  free  Inliab- 
itants."      (Exhibit  C.) 

(3)  That  on  July  8,  1663,  by  the  Charter  granted  by  King  Charles  II, 
the  free  inhabitants  of  said  Colony  were  created  "a  body  corporate  and 
politic,  in  fact  and  name,  by  the  name  of  the  Governor  and  Company  of 
the  English  Colony  of  Rhode  Island  and  Providence  Plantations,  in  New 
England,  in  America,"  with  perpetual  succession;  and  that  under  said 
Charter  the  said  Governor  and  Company  and  their  successors  were  author- 
ized and  empowered  ' '  from  time  to  time,  to  make,  ordain,  constitute  or 
repeal,  such  laws,  statutes,  orders  and  ordinances,  forms  and  ceremonies 
of  government  and  magistracy,  as  to  them  shall  seem  meet,  for  the  good 
and  welfare  of  the  said  Company,  and  for  the  government  and  ordering  of 
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the  lands  and  hereditaments,  hereinafter  mentioned  to  be  granted,  and 
of  the  people  that  do,  or  at  any  time  hereafter  shall,  inhabit  or  be  within 
the  same;  so  as  such  laws,  ordinances  and  constitutions,  so  made,  be  not 
contrary  and  repugnant  unto,  but  as  near  as  may  be,  agreeable  to  the 
laws  of  this  our  realm  of  England,  considering  the  nature  and  constitution 
of  the  place  and  people  there."  (Poore's  Constitutions,  vol.  2,  pg.  1595.) 
That  the  colonists  of  Ehode  Island  and  Providence  Plantations,  under  the 
liberal  provisions  of  said  Charter,  possessed,  exercised  and  enjoyed  full 
powers  of  legislation  and  self-government  in  all  matters  and  concerns 
relating  to  the  internal  affairs  of  said  Colony,  and  so  continued  in  their 
rights  under  said  Charter  and  as  loyal  subjects  of  the  British  Crown  for 
more  than  one  hundred  years. 

(4)  That  in  consequence  of  the  assertion  by  the  colonists  of  Ehode 
Island  and  Providence  Plantations  that  they  of  right  possessed  full  legis- 
lative powers  in  all  matters  and  concerns  relating  to  the  internal  affairs 
of  said  Colony,  and  the  denial  thereof  by  Great  Britain,  the  said  colonists 
severed  their  connection  with  Great  Britain  and  abrogated  their  aUegianee 
to  the  British  Cro^^^l;  and  on  the  4th  day  of  May,  1776,  the  General  As- 
sembly of  the  Colony  of  Ehode  Island  passed  "An  Act  repealing  an  act, 
entitled  'An  act  for  the  more  effectually  securing  to  His  Majesty,  the 
allegiance  of  his  subjects,  in  this  his  colony  and  dominion  of  Ehode 
Island  and  Providence  Plantations'  ";  wherein  it  provided  "that  in  all 
commissions  for  officers,  civil  and  militarj';  and  in  all  writs  and  processes 
in  law,  whether  original,  judicial  or  executory,  civil  or  criminal,  wherever 
the  name  and  authority  of  the  said  King  (George  III)  is  made  use  of,  the 
same  shall  be  omitted;  and  in  the  room  thereof,  the  name  and  authority 
of  the  Governor  and  Company  of  this  colony,  shall  be  substituted,  in  the 
following  words,  to  wit :  '  The  Governor  and  Company  of  the  English 
Colony  of  Ehode  Island  and  Providence  Plantations,'  "  (Exhibit  D);  and 
thereupon  the  Colony  of  Ehode  Island  and  Providence  Plantations  became 
a  free,  independent  and  sovereign  State,  and  succeeded  to  those  public 
rights,  belonging  by  prerogative  to  the  British  Crown  or  exercised  by 
Parliament,  that  in  any  way  related  or  pertained  to  the  government  and 
affairs  of  said  State. 

(5)  That  the  State  of  Ehode  Island  maintained  its  right  to  exercise 
complete  legislative  powers  over  its  internal  affairs  and  its  existence  as  a 
free,  independent  and  sovereign  State  by  force  of  arms,  and  at  the  con- 
clusion of  war  its  freedom  and  independence  was  acknowledged  by  Great 
Britain  in  the  Treaty  of  Peace  signed  at  Paris,  September  3,  1783.  That 
in  March,  1781,  said  State  united  with  the  other  American  States  in  a 
league  of  friendship  for  the  "security  of  their  liberties"  under  the 
Articles  of  Confederation;  that  under  said  Articles  the  State  of  Ehode 
Island  did  not  yield  or  surrender  or  delegate  any  legislative  power  over 
its  internal  affairs  and  civil  institutions,  and  it  was  expressly  provided  by 
Article  II  of  said  Articles  of  Confederation  that  "each  State  retains  its 
sovereignty,  freedom  and  independence,  and  every  power,  jurisdiction  and 
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right,  which  is  not  by  this  Confederation  expressly  delegated  to  the  United 
States,  in  Congress  assembled." 

(6)  That  by  the  ratification  of  the  Constitution  of  the  United  States 
by  the  ninth  State,  on  June  21,  1788,  the  United  States  of  America  under 
the  Articles  of  Confederation  ceased  to  exist,  and  the  United  States  of 
America  under  the  Constitution  of  the  United  States  came  into  being  and 
the  government  thereof  was  organized  in  March,  1789;  that  upon  the 
dissolution  of  the  United  States  of  America  under  the  Articles  of  Con- 
federation the  State  of  Ehode  Island  resumed  again  its  position  as  a  free, 
independent  and  sovereign  State  without  association  in  govenunent  with 
those  States  which  had  formed  the  United  States  under  the  Constitution  of 
the  United  States,  or  with  those  States  which  had  then  failed  to  ratify 
said  Constitution  of  the  United  States ;  that  the  State  of  Ehode  Island  con- 
tinued as  a  free,  independent  and  sovereign  State  from  the  dissolution  of 
the  government  under  the  Articles  of  Confederation  on  June  21,  1788, 
until  the  29th  day  of  May,  1790,  when  the  people  of  said  State  in  conven- 
tion called  for  that  purpose,  "by  an  explicit  and  authentic  act  of  the 
whole  people,"  ratified  the  Constitution  of  the  United  States,  and  said 
State  thereby  became  the  thirteenth  State  of  the  United  States,  and  that 
said  act  of  ratification  by  the  people  of  the  State  of  Ehode  Island  was  in 
good  faith  and  with  full  assurance  that  said  State  and  the  people  thereof 
relinquished  only  such  portion  of  sovereign  power  as  was  necessary  and 
essential  for  the  creation  and  establishment  of  a  limited  national  govern- 
ment for  the  purposes  and  with  the  powers  enumerated  in  the  several 
articles  of  said  Constitution,  and  that  all  other  powers,  not  delegated  nor 
prohibited  to  the  State  of  Ehode  Island,  were  reserved  to  the  State  of 
Ehode  Island  or  to  the  sovereign  people  thereof. 

(7)  That  although  the  people  of  the  Colony  of  Ehode  Island  abrogated 
their  allegiance  to  the  British  Crown  on  the  4th  day  of  May,  1776,  they 
continued  their  form  of  government,  as  the  sovereign  people  of  the  State 
of  Ehode  Island,  upon  the  basis  of  the  liberal  Charter  granted  to  them  by 
King  Charles  II  in  1663,  and  upon  the  basis  of  said  Charter  continued 
to  possess,  exercise)  and  enjoy  all  the  rights  and  power  of  self-government 
in  all  matters  and  concerns  relating  to  the  internal  affairs  of  said  State 
until  May  2,  1843,  when  the  people  of  said  State,  in  the  exercise  of  their 
sovereign  authority,  ordained  and  established  a  new  Constitution  of  gov- 
ernment (Poore's  Constitutions,  vol.  2,  pg.  1603),  wherein  it  was  de- 
clared that  "the  basis  of  our  political  systems  is  the  right  of  the  people 
to  make  and  alter  their  constitutions  of  government;  but  that  the  consti- 
tution which  at  any  time  exists,  till  changed  by  an  explicit  and  authentic 
act  of  the  whole  people,  is  sacredly  obligatory  upon  all";  and  further, 
that  since  the  ratification  of  the  Constitution  of  the  United  States  by  the 
people  of  the  State  of  Ehode  Island,  on  the  29th  day  of  May,  1790,  the 
people  of  said  State,  both  under  the  Charter  of  1663  and  under  the  Con- 
stitution of  1843,  have  ever  possessed,  exercised  and  enjoyed,  as  of  right, 
and  do  now  possess,  exercise  and  enjoy,  as  of  right,  full  powers  of  self- 
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government  in  all  matters  and  concerns  relating  to  the  intt^mal  affairs  of 
said  State. 

lY.  And  complainant  is  advised  and  therefore  avers  that  the  Consti- 
tution of  the  United  Stat-es  does  not  delegate  to  the  government  of  the 
United  States,  nor  to  the  people  of  the  United  States,  any  power  of  police 
and  economy  with  respect  to  the  internal  affairs  of  the  State  of  Ehode 
Island,  nor  is  said  power  with  respect  to  the  internal  affairs  of  the  State 
of  Ehode  Island  prohibited  by  said  Constitution  to  the  State  of  Ehode 
Island,  but  is  expressly  reserved  to  the  State  of  Ehode  Island  and  the 
sovereign  jjeople  thereof;  and  further,  that  neither  the  power  of  police 
and  economy  with  respect  to  the  internal  affairs  of  the  State  of  Ehode 
Island  nor  the  discretion  in  the  exercise  thereof  can  be  bargained  away, 
surrendered,  yielded  or  transferred  effectually  to  bind  the  people  of  said 
State  and  their  posterity,  if  at  all,  without  "an  explicit  and  authentic  act 
of  the  whole  people"  of  said  State. 

V.  And  complainant  is  advised  and  believes,  and  therefore  alleges  on 
information  and  belief,  that  the  Sixty-fifth  Congress  of  the  United  States 
of  America  at  its  Second  Session  begun  and  held  at  the  City  of  Wash- 
ington on  Monday,  the  third  day  of  December,  A.  D.  one  thousand  nine 
hundred  and  seventeen,  assuming  a  power  not  delegated  to  Congress  by 
any  provision  of  the  Constitution  of  the  United  States,  and  in  derogation 
of  the  constitution  and  laws  of  the  State  of  Ehode  Island,  and  of  the 
rights  of  the  people  thereof,  enacted  a  "Joint  Eesolution  Proposing  an 
Amendment  to  the  Constitution  of  the  United  States,"  pretending  to  sub- 
mit thereby  to  the  Legislatures  of  the  several  States  of  the  United  States 
a  so-called  Eighteenth  Amendment  to  the  Constitution  of  the  United 
States,  whereby  it  Avas  provided  that  the  manufacture,  sale  and  transpor- 
tation of  intoxicating  liquors  for  beverage  purposes  within  the  State  of 
Ehode  Island  should  be  prohibited;  said  "Joint  Eesolution  Proposing,  an 
Amendment  to  the  Constitution  of  the  United  States"  is  hereunto  an- 
nexed, marked  Exhibit  E  and  made  a  part  hereof,  and  reference  thereto 
is  hereby  prayed. 

VI.  And  complainant  is  advised  and  therefore  avers  that  the  povrer 
exercised  by  Congress  in  enacting  the  said  Joint  Eesolution,  pretending  to 
submit  thereby  to  the  Legislatures  of  the  several  States  of  the  United 
States  the  so-called  Eighteenth  Amendment  to  the  Constitution  of  the 
United  States,  as  aforesaid,  was  not  delegated  to  Congress  by  the  provi- 
sions of  Article  V  of  the  Constitution  of  the  United  States,  and  the 
exercise  by  Congress  of  the  power  to  enact  such  Joint  Eesolution,  as  afore- 
said, was  a  proceeding  unconstitutional  and  revolutionary;  and  further, 
that  the  proposal  of  the  so-called  Eighteenth  Amendment  to  the  Constitu- 
tion of  the  United  States,  as  aforesaid,  is  not  a  proposal  of  an  amendment 
to  the  Constitution  of  the  United  States  within  the  intent,  purview  and 
scope  of  Article  V  of  the  Constitution  of  the  United  States,  but  is  an 
unconstitutional  and  revolutionary-  proposal  to  the  Legislatures  of  the 
several  States  of  a  revision  and  addition  to  the  Constitution  of  the  United 
States  that  is  destructive  of  the  fundamental  principles  of  said  Constitu- 
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tion  and  of  the  government  established  thereby  under  the  fonn  and  guise 
of  a  proposal  of  a  valid  amendment  to  the  Constitution  of  the  United 
.States  and  under  the  form  and  pretense  of  complying  with  constitutional 
procedure;  and  further,  that  the  proposal  of  the  so-called  Eighteenth 
Amendment,  for  the  reasons  aforesaid  and  othen\-ise,  was  unconstitutional, 
inoperative  and  void. 

VII.  And  complainant  is  advised  and  believes,  and  therefore  alleges  on 
information  and  belief,  that  although  the  proposal  of  the  so-called  Eight- 
eenth Amendment  to  the  Constitution  of  the  United  States,  as  afore- 
said, was  unconstitutional,  inoperative  and  void,  on  the  28th  day  of  Decem- 
ber, A.  D.  1917,  the  Honorable  Robert  Lansing,  Secretary  of  State  of  the 
United  States,  without  authority  in  law  and  under  the  form  and  pretense 
of  complying  \\'ith  constitutional  procedure,  fonvardcd  a  certified  copy  of 
said  "Joint  Resolution  Proposing  an  Amendment  to  the  Constitution  of 
the  United  States,"  Exhibit  E,  to  the  Governor  of  each  State  of  the 
United  States,  substantially  in  the  form  set  forth  in  Exhibit  F,  hereunto 
annexed,  and  made  a  part  hereof.  And  that  the  Governors  of  the  several 
States  of  the  United  States  thereafter  submitted  the  so-called  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States,  as  set  forth  in  the 
Joint  Resolution  of  Congress,  Exhibit  E,  as  aforesaid,  to  their  respective 
Legislatures,  and  thereafter  the  Legislatures  of  three-fourths  of  the  sev- 
eral States  of  the  United  States,  assuming  a  power  not  delegated  to  said 
Legislatures  by  any  provision  of  the  Constitution  of  the  United  States, 
and  in  derogation  of  the  constitution  and  laws  of  the  State  of  Rhode  Island, 
enacted  resolutions  of  alleged  ratification  of  the  so-called  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States  as  submitted  by  Con- 
gress, as  aforesaid,  under  the  form  and  pretense  of  complying  with  con- 
stitutional procedure  provided  in  the  case  of  a  valid  amendment  to  the 
Constitution  of  the  United  States,  and  thereafter  certified  copies  of  the 
resolution  of  alleged  ratification  of  the  so-called  Eighteenth  Amendment 
by  the  aforesaid  Legislatures  were  forwarded  to  tlie  State  Department  of 
the  United  States,  the  certification  of  the  alleged  ratification  from  each 
State  illegally  and  erroneously  setting  forth  that  the  so-called  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States  had  been  adopted  as 
an  amendment  to  the  Constitution  of  the  United  States  by  the  Legislature 
of  said  State  according  to  the  provisions  of  the  Constitution  of  the  United 
States.     (Exhibit  G.) 

VIII.  And  complainant  is  advised  and  therefore  avers  that  the  power 
exercised  by  each  of  tlie  Legislatures  of  the  several  States  of  the  United 
States  in  enacting  an  alleged  ratification  of  the  so-ealled  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States,  as  aforesaid,  was  not 
delegated  to  the  Legislatures  of  the  several  States  of  the  United  States 
by  the  pro\isions  of  Article  V  of  the  Constitution  of  the  United  States,  and 
the  exercise  by  each  of  the  Legislatures  of  the  several  States  of  the  power 
to  enact  a  resolution  of  alleged  ratification  of  the  so-called  Eighteenth 
Amendment,  as  aforesaid,  was  a  proceeding  unconstitutional  and  revolu- 
tionary; and  further,  that  the  alleged  ratification  of  the  so-called  Eighteenth 
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Amendment  to  the  Constitution  of  the  United  States  by  each  of  the  Legis- 
latures of  the  several  States,  as  aforesaid  was  not  a  ratification  of  an 
amendment  to  the  Constitution  of  the  United  States  within  the  intent,  pur- 
view and  scope  of  Article  V  of  the  Constitution  of  the  United  States,  but 
was  an  unconstitutional  and  revolutionary  proceeding  in  reference  to  a 
revision  of  and  addition  to  the  Constitution  of  the  United  States  that  is 
destructive  of  the  fundamental  principles  of  said  Constitution  and  of  the 
government  established  thereby  under  the  form  and  guise  of  a  ratification 
of  a  valid  amendment  to  the  Constitution  of  the  United  States,  and  under 
the  form  and  pretense  of  complying  with  constitutional  procedure;  and 
further,  that  the  alleged  ratification  of  the  so-called  Eighteenth  Amend- 
ment to  the  Constitution  of  the  United  States  by  each  of  the  Legislatures 
of  the  several  States,  for  the  reasons  aforesaid  and  otherwise^  was  uncon- 
stitutional, inoperative  and  void. 

IX.  And  complainant  is  advised  and  therefore  avers  that  the  Con- 
gress of  the  United  States  and  the  Legislatures  of  the  several  States  of 
the  United  States  are  the  representatives  and  agents  of  the  people  of  the 
United  States  in  proposing  and  ratifying  amendments  to  the  Constitution 
mthin  the  intent,  purview  and  scope  of  Article  V  of  the  Constitution  of 
the  United  States,  and  within  the  intent,  purview  and  scope  of  the  original 
delegation  of  powers  to  the  people  of  the  United  States  under  the  Con- 
stitution of  the  United  States;  and  that  the  alleged  proposal  by  Congress, 
as  aforesaid,  and  the  alleged  ratification  by  the  Legislatures  of  the  several 
States,  as  aforesaid,  were  not  within  the  scope  of  the  original  delegation  of 
powers  to  the  people  of  the  United  States  and  were  not  within  the  power 
and  authority  of  Congress  and  the  Legislatures  as  agents  of  the  people 
of  the  United  States;  and  further,  that  the  Congress  of  the  United  States 
and  the  Legislatures  of  the  several  States,  as  aforesaid,  are  neither  the 
judges  of  their  respective  powers  nor  of  the  limitations  thereof  under  the 
Constitution  of  the  United  States. 

X.  And  complainant  shows  and  alleges  that  the  Governor  of  the  State 
of  Ehode  Island  submitted  the  proposal  of  the  so-called  Eighteenth  Amend- 
ment, Exhibit  E,  as  aforesaid,  to  two  successive  General  Assemblies  of  the 
State  of  Ehode  Island,  said  General  Assembly  being  the  Legislature  of  the 
State  of  Ehode  Island,  and  both  of  said  General  Assemblies  refused  to 
enact  any  resolution  in  alleged  ratification  of  the  so-called  Eighteenth 
Amendment  to  the  Constitution  of  the  United  States,  and  refused  to  regard 
or  entertain  the  proposal  of  said  so-called  Eighteenth  Amendment  to  the 
Constitution  of  the  United  States  as  a  valid  proposal  of  amendment,  and 
the  General  Assembly  of  the  State  of  Ehode  Island  has  ever  asserted  and 
now  asserts  that  the  proposal  of  the  so-called  Eighteenth  Amendment  to 
the  Constitution  of  the  United  States  is  not  a  valid  proposal  of  amend- 
ment to  said  Constitution,  and  that  the  General  Assembly  has  no  power  or 
authority  to  ratify  or  approve  said  so-called  Eighteenth  Amendment  as  a 
valid  amendment  to  the  Constitution  of  the  United  States;  and  further, 
that  the  General  Assembly  of  the  State  of  Ehode  Island  on  the  3rd  day 
of  April,   A.   D.   1919,   enacted  a  "Eesolution   Authorizing  and   Directing 
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fhe  Attorney  General  to  Commence  such  Suits  and  Proceedings,  or  to  take 
such  other  steps  as  may  be  Necessary  for  the  Purpose  of  Securing  a  De- 
termination of  the  Supreme  Court  of  the  United  States  upon  the  Question 
of  the  Constitutionality  of  the  Action  of  Congress  in  Proposing  the 
Eighteenth  Amendment  to  the  Constitution  of  the  United  States,"  a  copy 
of  which  resolution  is  hereunto  annexed,  marked  Exhibit  A,  and  made  a 
part  hereof,  reference  thereto  being  hereby  prayed. 

XI.  And  complainant  is  advised  and  believes,  and  therefore  alleges 
on  information  and  belief,  that  although  the  proposal  of  the  so-called 
Eighteenth  Amendment  to  the  Constitution  of  the  United  States,  Exhibit 
E.  as  aforesaid,  was  unconstitutional,  inoperative  and  void,  and  although 
the  alleged  ratification  by  each  of  the  Legislatures  of  the  several  States 
of  the  United  States  of  the  so-called  Eighteenth  Amendment  to  the  Con- 
stitution of  the  United  States,  Exhibit  G,  as  aforesaid,  was  unconstitu- 
tional, inoperative  and  void,  on  the  29th  day  of  January,  A.  D.  1919,  the 
Honorable  Frank  L.  Polk,  Acting  Secretary  of  State  of  the  United  States, 
without  authority  in  law  and  under  the  form  and  pretense  of  complying 
with  constitutional  procedure,  made  promulgation  that  said  so-called 
Eighteenth  Amendment  to  the  Constitution  of  the  United  States,  as  afore- 
said, had  been  ratified  by  the  Legislatures  of  three-fourths  of  all  the 
States  of  the  United  States,  and  had  become  valid  to  all  intents  and 
purposes  as  a  part  of  the  Constitution  of  the  United  States;  a  copy  of 
said  promulgation  being  hereunto  annexed  and  marked  Exhibit  H,  and 
made  a  part  hereof,  reference  thereto  being  hereby  prayed. 

XII.  And  complainant  is  further  advised  and  believes,  and  therefore 
alleges  on  information  and  belief,  that  although  the  so-called  Eighteenth 
Amendment  is  not  a  valid  amendment  to  the  Constitution  of  the  United 
States  and  isi  inoperative  and  void,  the  Sixty-sixth  Congress  of  the  United 
States  of  America  at  its  First  Session  begun  and  held  at  the  City  of 
Washington  on  Tuesday,  the  fourth  day  of  March,  A.  D.  one  thousand 
nine  himdred  and  nineteen,  illegally  and  erroneously  assuming  that  a 
power  had  been  delegated  to  Congress  by  the  provisions  of  the  so-called 
Eighteenth  Amendment,  passed  an  act  entitled  "An  Act  to  Prohibit 
Intoxicating  Beverages  and  to  Eegulate  the  Manufacture,  Production, 
Use  and  Sale  of  Highproof  Spirits  for  other  than  Beverage  Purposes 
and  to  Insure  an  Ample  Supply  of  Alcohol  and  Promote  its  Use  in 
Scientific  Eesearch  and  in  the  Development  of  Fuel,  Dye,  and  other  Law- 
ful Industries, ' '  herein  referred  to  as  the  Volstead  Act,  with  the  intent 
and  purpose  of  enforcing  the  so-called  Eighteenth  Amendment  within 
the  State  of  Ehode  Island,  reference  to  said  Act  as  an  Act  of  Congress 
being  hereby  prayed;  and  that  in  and  by  Section  I  of  Title  II  of  said 
Act  it  is  provided  that  ' '  intoxicating  liquor  shall  be  construed  to  in- 
clude alcohol,  brandy,  whisky,  rum,  gin,  beer,  ale,  porter  and  wine,  and 
in  addition  thereto  any  spirituous,  vinous,  malt  or  fermented  liquor, 
liquids  and  compounds,  whether  medicated,  proprietary,  patented,  or  in 
and  by  whatever  name  called,  containing  one-half  of  one  per  centum  or 
more  of  alcohol  liy  volume  which  are  fit  for  use  for  beverage  purposes," 
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and  in  and  by  Section  3  of  Title  II  of  said  Act  it  is  provided  that  "no 
person  shall  on  or  after  the  date  when  the  Eighteenth  Amendment  to 
the  Constitution  of  the  United  States  goes  into  effect  manufacture,  sell, 
barter,  transport,  import,  export,  deliver,  furnish  or  possess  any  intoxi- 
cating liquors"  within  the  State  of  Ehode  Island,  such  alleged  offenses 
and  crimes  being  punishable  by  heavy  fines,  imprisonments  and  forfeitures, 
as  set  forth  in  other  portions  of  Title  II  of  said  Act;  and  complainant 
is  advised  and  therefore  avers  that  such  portion  of  said  Volstead  Act 
as  relates  and  applies  to  the  enforcement  of  the  so-called  Eighteenth 
Amendment  is  unconstitutional  and  void  insofar  as  the  same  relates  to 
the  manufacture,  sale,  barter,  transport,  delivery,  furnishing  or  posses- 
sion of  any  intoxicating  liquor  within  the  State  of  Ehode  Island,  or 
the  making  of  any  of  said  acts  within  the  State  of  Ehode  Island  a  crime 
against  the  United  States,  said  acts  within  the  State  of  Ehode  Island 
being  lawful  and  authorized  under  the  constitution  and  laws  of  the  State 
of  Rhode  Island. 

XIII.  And  complainant  further  shows  and  alleges  that  the  State  of 
Rhode  Island  in  the  exercise  of  its  inherent  and  exclusive  right  to  man- 
age and  control  its  internal  affairs  as  a  separate  community  and  inde- 
pendent State,  and  to  pursue  such  legislative  policy  as  will  provide 
adequate  revenue  by  developing  the  resources  and  encouraging  the  in- 
dustries within  its  teiTitorial  limits,  has  permitted  and  caused  to  be 
legally  established  within  the  State  extensive  and  numerous  manufactories 
for  the  production  of  intoxicating  liquors  for  beverage  purposes,  and 
that  many  thousands  of  dollars  are  invested  therein  and  in  the  business 
of  retailing  the  products  thereof,  and  said  manufactories  and  business 
have  greatly  added  to  the  value  of  the  ratable  property  within  the  State; 
that  there  are  within  the  State  at  the  present  time  large  quantities  of 
intoxicating  liquors  that  were  manufactured  for  beverage  purposes  both 
]irior  and  subsequent  to  the  alleged  ratification  of  the  so-called  Eighteenth 
Amendment,  and  said  liquors  are  of  great  value  as  ratable  property, 
incapable  of  estimation,  and  hitherto  have  been  and  now  are  a  consider- 
able source  of  revenue  to  complainant;  and  that  should  the  aforesaid 
provisions  of  the  Volstead  Act  be  enforced  within  the  State  of  Rhode 
Island,  the  extensive  business  of  manufacturing  and  selling  intoxicating 
liquors  for  beverage  puq^oses  within  the  State  of  Rhode  Island  will 
be  entirely  destroyed  and  the  value  of  the  property  especially  adapted 
for  use  ill  said  business  will  be  greatly  depreciated,  and  the  intoxicating 
liquors  now  within  the  State,  manufactured  for  beverage  purposes  both 
prior  and  subsequent  to  the  alleged  ratification  of  the  so-called  Eighteenth 
Amendment,  will  become  of  no  value,  whereby  the  revenue  to  the  State 
from  all  said  property,  based  upon  the  valuation  thereof,  will  be  seriously 
impaired,  to  the  great  and  irreparable  injury  of  complainant. 

XIV.  And  complainant  further  shows  and  alleges  that  under  Chapter 
123,  of  the  General  Laws  of  Rhode  Island,  1909,  as  amended  by  Chapter 
1740,  of  the  Public  Laws  of  1919,  the  material  portions  of  which  are 
hereunto  annexed  and  marked  Exhibit  I,  reference  thereto  being  hereby 
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prayed,  the  State  of  Rhode  Island,  through  its  municipal  subdivisions, 
grants  licenses  for  the  manufacture  and  sale  of  non-intoxicating  liquors 
for  beverage  pui-j^oscs,  said  non-intoxicating  liquors  including  "all  dis- 
tilled or  rectified  spirits,  wines,  fermented  and  malt  liquors,  which  con- 
tain one  per  centum  and  not  more  than  four  per  centum  by  weight  of 
alcohol, ' '  said  non-intoxicating  liquors  being  intoxicating  liquors  within 
the  intent  and  meaning  of  said  Volstead  Act;  and  that  the  State  of 
Ehode  Island  and  its  municipal  subdivisions  have  for  many  years  de- 
rived and  now  derive  extensive  revenue  from  the  fees  for  said  licenses, 
said  revenue  amounting  to  the  following  sums: 

Year.  Eevenue. 

1910   $646,364.84 

1911  645,640.72 

1912  682,463.56 

1913  649,888.48 

1914  681,279.80 

1915 623,223.52 

1916   ". 689,519.00 

1917   639,486.48 

1918   625,083.52 

That  complainant  has  received  and  now  receives  one-fourth  of  all 
the  revenue  from  all  licenses  issued  in  the  State  of  Rhode  Island  for 
the  manufacture  and  sale  of  intoxicating  or  non-intoxicating  liquors 
for  beverage  pui-poses,  as  aforesaid,  and  that  should  the  aforesaid  pro- 
visions of  the  Volstead  Act  be  enforced  within  the  State  of  Ehole  Island 
all  said  revenues  to  the  State  of  Rhode  Island  and  to  its  municiijal 
subdivisions  will  be  entirely  lost,  to  the  great  and  irreparable  injury 
of  complainant. 

XV.  And  complainant  further  sho^v■s  and  alleges  that  the  so-called 
Volstead  Act  provides  that  the  Commissioner  of  Internal  Revenue  and 
the  Attorney  General  of  the  United  States,  their  assistants,  subordinates, 
agents  and  servants  are  authorized  and  directed  to  enforce  such  portion 
of  said  Act  as  relates  and  applies  to  the  enforcement  of  the  so-called 
Eighteenth  Amendment,  from  and  after  the  date  when  said  so-called 
Eighteenth  Amendment  is  alleged  to  go  into  effect,  to  wit,  on  or  about 
the  16th  day  of  January,  1920;  and  although  the  so-called  Eighteenth 
Amendment  is  unconstitutional  and  void,  and  although  such  portion  of 
the  so-called  Volstead  Act  as  relates  and  applies  to  the  enforcement  of 
the  so-called  Eighteenth  Amendment  is  unconstitutional  and  void,  it  is 
nevertheless  the  purpose,  intent  and  threat  of  said  Commissioner  of  In- 
ternal Revenue  and  the  Attorney  General  of  the  United  States,  their 
assistants,  subordinates,  agents  and  servants  to  enforce  the  fines,  im- 
prisonments and  forfeitures  provided  in  said  Volstead  Act,  as  aforesaid, 
against  the  people  of  the  State  of  Rhode  Island,  on  the  ground  that 
the    manufacture,    sale,    barter,    transport,    delivery,    furnishing    or    pos- 
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session  of  intoxicating  liquor  within  the  State  of  Rhode  Island  is  con- 
trary to  law  and  a  crime  against  the  United  States,  although  all  said 
acts  within  the  State  of  Rhode  Island  are  lawful  and  authorized  under 
the  constitution  and  laws  of  said  State;  and  further,  that  the  enforce- 
ment of  the  so-called  Eighteenth  Amendment  and  of  the  provisions  of 
the  so-called  Volstead  Act,  as  aforesaid,  as  proposed,  intended  and 
threatened  by  the  said  Commissioner  of  Internal  Revenue  and  the  At- 
torney General  of  the  United  States,  their  assistants,  subordinates,  agents 
and  servants,  will  deprive  the  people  of  the  State  of  Rhode  Island  of 
that  liberty  of  self-government  in  the  management  and  control  of  their 
domestic  affairs  as  a  community,  which  it  was  the  very  purpose  of  the 
Constitution  of  the  United  States  to  secure  to  them,  and  will  also  deprive 
them  in  their  sovereign  capacity  of  that  power  of  police  and  economy 
in  the  regulation  of  the  civil  institutions  of  said  State,  adapted  for 
the  internal  government  thereof,  which  the  people  of  said  State  have 
possessed,  exercised  and  enjoyed  for  nearly  three  centuries,  a  power  never 
delegated  to  the  United  States,  but  expressly  reserved  to  the  people  of 
Rhode  Island  by  the  Constitution  of  the  United  States;  all  of  which  is 
to  the  irreparable  injury  and  damage  of  the  people  of  the  State  of 
Rhode  Island,  and  of  this  complainant. 

Forasmuch  therefore  as  complainant  is  without  remedy  at  law  and  its 
only  protection  in  the  premises  must  arise  from  the  equitable  jurisdic- 
tion of  this  Court,  wherein  is  vested  the  duty  and  the  power  to  interpret 
and  enforce  the  provisions  of  the  Constitution  of  the  United  States, 
and  to  the  end  that  it  may  obtain  the  relief  to  which  it  is  by  right  in 
equity  entitled, 

Whkrefore,  complainant  respectfully  prays  this  Honorable  Court  to 
grant  unto  it  a  writ  of  subpoena  to  be  directed  to  the  said  A.  Mitchell 
Palmer,  Attorney  General  of  the  United  States,  and  to  the  said  Daniel 
C.  Roper,  United  States  Commissioner  of  Internal  Revenue,  the  defend- 
ants herein  named,  demanding  and  requiring  them  to  appear  and  answer 
hereto,  but  not  under  oath,  the  answer  under  oath  being  hereby  expressly 
waived;  and  that  the  so-called  Eighteenth  Amendment  be  declared  un- 
constitutional, usurpatory  and  void;  and  that  such  portion  of  said  Volstead 
Act  as  applies  or  relates  to  the  enforcement  of  the  so-called  Eighteenth 
Amendment,  enacted  by  Congress  under  the  assumed  authority  of  said 
so-called  Eighteenth  amendment,  be  declared  unconstitutional  and  void; 
and  that  said  defendants,  their  assistants,  subordinates,  agents  and 
servants,  and  each  and  every  of  them,  be  enjoined  and  restrained  from 
in  any  manner  enforcing,  or  attempting  to  enforce,  or  causing  to  be 
enforced,  the  aforesaid  provisions  of  the  Volstead  Act  within  the  ter- 
ritory of  the  State  of  Rhode  Island,  or  from  in  any  manner  interfering 
with  the  manufacture,  sale,  barter,  transport,  delivery,  furnishing  or 
possession  of  intoxicating  liquors  for  beverage  purposes  within  the  State 
of  Rhode  Island,  for  or  on  account  of  any  alleged  violation  of  the  afore- 
said provisions  of  the  Volstead  Act,  on  the  ground  or  claim  that  any 
such    manufacture,    sale,    barter,    transport,    delivery,    furnishing    or   pos- 
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session  of  intoxicating  liquors  for  beverage  purposes  within  the  State 
of  Ehode  Island  is  contrary  to  law;  and  that  complainant  may  have 
such  other  and  further  relief  as  to  this  Court  may  seem  just  and  equi- 
table in  the  premises. 

State  of  Ehode  Island, 

by  Herbert  A.  Eice, 
Attorney  General. 

State  of  Ehode  Island, 
Providence,  Sc. 

I,  Herbert  A.  Eice,  being  duly  sworn,  depose  and  say  that  I  am  the 
Attorney  General  of  the  State  of  Ehode  Island;  that  I  have  read  the 
foregoing  bill  of  complaint  and  know  the  contents  thereof;  that  so  far 
as  the  same  are  allegations  of  fact  they  are  true  of  my  own  knowledge, 
and  so  far  as  they  are  allegations  upon  advice,  information  and  belief, 
I  believe  them  to  be  true. 

("Sig-ned)     Herbert  A.  Eice. 

Subscribed  and  sworn  to  in  the  City  of  Providence,  in  said  County 
and  State,  this  day  of  December,  1919. 

(seal)  (Signed)     J.  Fred  Parker, 

Secretary  of  State. 

[Annexed  were  the  exhibits.] 

FOEM  III.— BILL  FOE  INJUNCTION  AGAINST  DISTEICT  ATTOE- 
NEY,  AND  COLLECTOE  OF  INTEENAL  EEVENUE. 

[259  Fed.  525;   251  U.   S.  264.] 

District  Court  of  the  Umted  States,  Southern  District   uf  New  York. 
.Jacob  Euppert,  a  corporation, 

Complainant, 
against 

Francis  G.  Caffey,  United  States  At- 
torney for  the  Southern  District  of  Vln  Equity. 
New  York,  and  Eichard  J.  McElli- 
gott,  Acting  and  Deputy  Collector  of 
Internal  Eevenue  of  the  Third  Dis- 
trict of  New  York, 

Defendants. 

To  the  Honorable  the  Judges  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  Yorlc  sitting  in  Equity: 

The  complainant,  Jacob  Euppert,  a  corporation,  brings  this,  its  bill 
of  complaint,  against  the  above-named  defendants,  and  respectively  shows 
unto  this  Honorable  Court  as  follows: 

I.  The  complainant,  Jacob  Euppert,  is  a  corporation  organized  and 
existing   under   the   laws   of   the   State   of   New   York,   and   its   principal 
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place  of  business  is  located  in  the  city  and  county  of  New  York  in 
said  State.  All  of  its  officers,  directors  and  stockholders  are  citizens 
of  the  United  States  by  birth.  The  defendant,  Francis  G.  Caffey,  is 
the  duly  appointed  and  acting  United  States  Attorney  in  and  for  the 
Southern  District  of  New  York,  and  the  defendant,  Richard  J.  Mc- 
Elligott,  is  the  Acting  and  Deputy  Collector  of  Internal  Eevenue  in  and 
for  the  Third  District  of  New  York. 

II.  This  is  a  suit  of  a  civil  nature  arising  under  the  Constitution 
of  the  United  States.  The  matter  in  controversy  exceeds  the  sum  of 
three  thousand  dollars  ($3,UU0)  in  value,  exclusive  of  interest  and  costs. 
The  complainant  is  advised  by  its  counsel  and  therefore  avers  that  sub- 
division ' '  Fourth ' '  of  section  1  of  the  act  of  Congress  of  November 
21,  1918,  providing  for  so-called  war  prohibition,  and  title  I  of  the 
act  of  Congress  of  October  28,  1919,  duly  called  and  known  as  the 
"National  Prohibition  Act,"  are  unconstitutional  and  void  because  be- 
yond the  powers  vested  in  the  Congress,  in  that  they  seek  to  provide 
for  and  enforce  national  prohibition  of  malt  liquors  during  the  period 
which  will  elapse  before  the  Eighteenth  Article  of  Amendment  to  the 
Constitution  of  the  United  States  will  become  effective  for  any  purpose 
whatever,  as  therein  expressly  provided,  and  thereby  deprive  the  com- 
plainant of  its  liberty  and  property  without  due  process  of  law  and  with- 
out just  compensation,  and  in  that,  therefore,  violate  both  the  Fifth 
and  Tenth  Articles  of  Amendment  to  the  Constitution  of  the  United 
States. 

III.  The  complainant  was  incorporated  in  1910  as  a  manufacturing 
corporation  for  the  purjjose  of  carrying  on  and  conducting  the  business 
of  manufacturing  and  brewing  lager  beer  and  other  malt  liquors  and 
of  doing  such  other  business  as  might  be  necessary,  incidental,  or  con- 
venient for  the  operation  of  the  business  of  such  manufacture  and  the 
sale  of  its  products.  It  succeeded  to  the  extensive  and  valuable  business 
of  and  the  property  theretofore  used  therein  by  one  Jacob  Ruppert  and 
the  good-will  established  by  him  from  about  the  year  1867,  at  which 
time  he  entered  upon  said  business  of  brewing,  manufacturing,  pro- 
ducing and  selling  malt  liquors,  until  about  1910,  when  he  transferred 
the  said  business  and  property  to  the  complainant  corporation,  which 
has  ever  since  owned,  managed,  carried  on  and  conducted  said  business. 
The  complainant  has  a  capital  stock  of  the  par  value  of  one  hundred 
thousand  dollars  ($100,000),  divided  into  one  tliousand  (1,000)  shares 
of  the  par  value  of  one  hundred  dollars  ($100),  each,  all  of  which 
stock  has  been  duly  issued  for  full  value  and  is  now  outstanding. 

IV.  The   complainant   further  alleges   as    follows: 

(1)  That,  in  addition  to  other  valuable  real  estate,  it  owns  three 
plots  of  real  estate  comprising  sixty-five  (65)  lots  in  the  City  of  New 
York  which  are  used  by  it  solely  for  the  purpose  of  its  aforesaid  brewery 
business,  and  that  these  plots  of  real  estate  have  an  aggregate  assessed 
valuation  of  over  one  million,  eight  hundred  and  forty  thousand  dollars 
($1,840,000). 
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(2)  That,  after  allowing  for  depreciation  and  exclusive  of  buildings, 
tlie  present  book  value  of  its  fixtures,  plant  and  other  personal  property 
used  in  its  said  business  is  in  excess  of  ten  million,  seven  hundred  thou- 
sand dollars  ($10,700,000),  and  that  such  personal  property  comprises, 
among  other  things,  machinery,  wagons,  trucks,  leases,  chattel  mort- 
gages, real  estate  mortgages,  horses,  office  furniture,  fixtures,  stock  and 
supplies  on  hand  and  accounts  receivable,  the  latter  aggregating  several 
hundred  thousand  dollars  in  value. 

(3)  That  it  is  now  and  since  the  year  1910  has  been  actively  en- 
gaged in  manufacturing  and  selling  large  quantities  of  malt  liquors; 
that  the  business  thus  conducted  by  it  amounted  in  1916,  1917  and  1918 
to  over  six  million  dollars  ($6,000,000),  eight  million  dollars  ($8,000,000) 
and  ten  million  dollars  ($10,000,000),  respectively,  and  that  its  good- 
will was  then  of  large  and  growing  value  and  exceeding  one  million 
dollars   ($1,000,000)   in  value  and  earning  capacity. 

(4)  That  it  has  dui-ing  the  last  three  years  sold  its  wares  to  about 
four  thousand  (4,000)  customers  each  year,  and  that  during  said  period 
its  yearly  sales  of  beer  manufactured  by  it  were  approximately  as  follows: 

YEAR  BARRELS 

1916   1,105,000 

1917 1,206,000 

1918  904,000 

(5)  That  it  employs  in  its  said  business  over  seven  hundred  (700) 
men  with  a  total  monthly  payroll  of  approximately  eighty-eight  thou- 
sand dollars  ($88,000)  and  that  the  great  majority  of  them  are  highly 
trained  and  skilled  workmen. 

(6)  That,  during  the  three  years  from  1916  to  1918,  both  inclusive, 
it  paid  approximately  the  following  sums  as  taxes  and  license  fees  to 
the  following  governmental  authorities,  including  advances  for  account 
of  its  customers  to  be  repaid  to  it  by  the  latter,  to  wit : 

UNITED  STATES  STATE  AND  OITY 

YEAR  INTERNAL  REVENUE  OP  NEW  YORK 

TAXES  TAXES 

1916 $1,664,000  $879,000 

1917 2,189,000  822,000 

1918 2,715,000  505,000 

(7)  That  the  average  net  profits  of  its  business  during  the  three 
years  from  1916  to  1918,  both  inclusive,  were  in  excess  of  one  million 
dollars   ($1,000,000)    per  annum. 

(8)  That,  as  required  by  statute  of  Congress  in  such  case  made  and 
provided  and  by  the  Internal  Eevenue  Regulations,  complainant  has 
duly  given  and  filed  a  brewer's  bond  in  the  penal  sum  of  one  million, 
three  hundred  and   fifty  thousand  dollars  ($1,350,000),  binding  it  faith- 
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fully  to  comply   with   all   the  requirements  of   law  relating  to   the  manu- 
facture and   sale   of  malt   liquors. 

V.  Prior  to  the  enactment  and  approval  of  the  act  of  Congress  of 
August  10,  1917,  entitled  "An  Act  to  provide  further  for  the  national 
security  and  defense  by  encouraging  production,  conserving  the  supply, 
and  controlling  the  distribution  of  food  products  and  fuel, ' '  and  the 
making  and  promulgation  of  a  certain  proclamation  by  the  President 
thereunder,  dated  December  8,  1917,  to  which  reference  is  hereby  prayed 
for  its  terms  and  provisions,  the  complaint  manufactured  and  sold  for 
beverage  purposes  fermented  malt  liquors  which  were  kno^vn  as  and  com- 
mercially called  "lager  beer"  and  which  contained  about  four  per  cent, 
of  alcohol  by  weight,  being  equal  to  about  five  per  cent,  by  volume,  the 
weight  of  alcohol  being  approximately  one-fifth  less  than  the  volume 
and  the  ratio  of  weight  to  volume  being  as  4  is  to  5.  But  that  since 
January  1,  1918,  the  complainant  has  discontinued  the  manufacture  and 
sale  of  the  beer  theretofore  manufactured  and  sold  by  it  and  from 
said  date  has  in  all  things  strictly  conformed  to  the  proclamations  of 
the  President  under  said  act  of  Congress  and  has  produced,  manu- 
factured and  sold  no  malt  liquor  containing  to  exceed  two  and  three- 
quarters  per  cent.  (2.75  p.  e.)  of  alcohol  by  weight;  and  all  and  singular 
the  malt  liquor  so  produced,  manufactured  and  sold  by  it  since  Janu- 
ary 1,  1918,  and  sold  by  it  for  beverage  purposes,  was  and  is  known 
as  and  commercially  called  "war  beer,"  and  contained  and  still  con- 
tains less  than  2.75  per  cent,  of  alcohol  by  weight,  that  is  to  say,  less 
than  3.4  per  cent,  by  volume.  The  President  under  said  act  of  Con- 
gress made  and  promulgated  certain  other  proclamations  dated  respec- 
tively September  16,  1918,  January  30,  1919,  and  March  4,  1919,  to 
which  reference  is  hereby  prayed  for  their  terms  and  provisions. 

The  complainant  further  alleges  that  said  war  beer  so  produced,  manu- 
factured and  sold  by  it  for  beverage  purposes,  which  contains  not  to 
exceed  two  and  three-quarters  (2.75)  per  cent,  of  alcohol  by  weight, 
is  not  intoxicating  when,  used  for  beverage  purposes. 

The  complainant  further  alleges  that  on  October  28,  1919,  it  had 
and  still  has  on  hand  a  large  number  of  barrels  of  said  war  beer,  here- 
tofore duly  and  lawfully  produced  and  manufactured  by  it  in  the  ordi- 
nary course  of  its  business  as  aforesaid,  to  be  sold  for  beverage  purposes, 
and  of  the  value  of  over  one  million  dollars,  and  which  contain  not  to 
exceed  two  and  three-quarters  per  cent,  of  alcohol  by  weight,  but  more 
than  one-half  of  one  per  cent,  of  alcohol  by  volume. 

VI.  Heretofore  and  on  the  28th  day  of  October,  1919,  the  act  passed 
by  the  Congress  of  the  IJnited  States  (H.  E.  6810)  entitled  "An  Act 
to  prohibit  intoxicating  beverages,  and  to  regulate  the  manufacture, 
production,  use,  and  sale  of  high-proof  spirits  for  other  than  beverage 
purposes,  and  to  insure  an  ample  supply  of  alcohol  and  promote  its 
use  in  scientific  research  and  in  the  development  of  fuel,  dye  and  other 
lawful  industries,'.'  was  passed  by  the  Congress  over  the  disapproval 
and.  v£to.  of  the  President.      The  short   title  of   said-  act  as   therein  pro- 
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vided  is  the  "National  Prohibition  Act."  A  copy  of  the  portions  of 
said  act  of  Congress  dealing  with  the  subject  of  war  prohibition  and 
so  far  as  material  to  the  present  cause  of  action,  is  hereunto  attached, 
marked  Exhibit  I,  and  reference  thereto  is  prayed  as  fully  as  if  here 
set  forth  at  length. 

The  complainant  is  advised  and  therefore  avers  that  it  was  the  intent 
and  purpose  of  the  term  "War  Prohibition  Act"  used  in  title  I  of  said 
act  of  Congress  of  October  28,  1919,  to  refer  to  the  provisions  of  that 
part  of  the  act  of  Congress  approved  by  the  President  November  21, 
1918,  entitled  "An  Act  to  enable  the  Secretary  of  Agriculture  to  carry 
out,  during  the  fiscal  year  ending  June  thirtieth,  nineteen  hundred  and 
nineteen,  the  purposes  of  the  Act  entitled  'An  Act  to  provide  further 
for  the  national  security  and  defense  by  stimulating  agriculture  and 
facilitating  the  distribution  of  agricultural  products,'  and  for  other  pur- 
poses," which  are  hereunto  attached,  marked  Exhibit  II,  being  sub- 
division "Fourth"  of  section  1  of  said  act  of  Congress,  to  which  refer- 
ence is  prayed  as   fully  as  if  here  set  forth  at  length. 

The  complainant  is  advised  and  therefore  avers  that  the  defendants 
above  named  are  by  law  expressly  charged  with  the  duty  of  enforcing 
the  terms  and  provisions  of  the  portions  of  said  acts  of  Congress  hereto 
annexed  as  Exhibits  I  and  II,  within  that  portion  of  the  city  and  state 
of  New  York  wherein  the  complainant  has  its  principal  place  of  busi- 
ness  and  does   and   carries  on   its   said   business. 

VII.  The  eomplataant  is  advised  and  therefore  avers  that  by  the 
terms  of  said  portions  of  said  acts  of  Congress,  Exhibits  I  and  II  hereto, 
expressly  purporting  to  provide  for  the  enforcement  of  so-called  war 
prohibition,  the  defendant  United  States  Attorney  is  vested  with  the 
power  and  charged  with  the  duty  of  prosecuting  criminally  for  the  crimes 
denounced  and  defined  therein,  any  person  who  uses  grains,  cereals,  fruit, 
or  any  other  food  product  in  the  manufacture  or  production  of  beer, 
wine,  or  other  malt  or  vinous  liquor  containing  one-half  of  one  per 
cent,  or  more  of  alcohol  by  volume,  for  beverage  purposes,  or  who  sells 
any  of  said  beverages;  and  is  further  vested  with  the  power  and  charged 
with  the  duty  of  prosecuting  criminally,  as  a  maiatainer  of  a  public 
and  common  nuisance  or  an  abettor  thereof,  any  person  who  maintains 
or  assists  in  maintaining  any  room,  house,  building,  boat,  vehicle,  struc- 
ture, or  place  of  any  kind  where  any  of  said  liquors  is  sold,  manu- 
factured, kept  for  sale,  or  bartered;  and  is  further  vested  with  the 
power  and  charged  with  the  duty  of  having  such  place  and  all  such 
liquor  and  all  property  kept  and  used  in  maintaining  such  place  de- 
clared a  public  and  common  nuisance  and  abated  as  such  in  a  suit  to 
be  brought  by  him  in  equity,  and  the  persons  concerned  in  conducting 
the  same  enjoined  and  restrained  from  conducting  or  permitting  the 
continuance  of  said  alleged  nuisance,  and  enjoined  and  restrained  from 
manufacturing,  selling  bartering,  or  storing  any  of  said  liquors  in  such 
place  for  a  period  of  one  year  or  during  the  war  and  the  period  of 
demobilization;    and   is   further   vested   with   the   power  and   charged   with 
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tlie  duty  of  subjee'ting  to  :i  lien  tlie  property  of  any  person  which  is 
used  or  occupied  to  the  knowledge  of  the  latter  in  violation  of  the  pro- 
visions of  said  portions  of  said  acts  of  Congress  in  the  amount  of  all 
fines  and  costs  assessed  against  tlie  occupant  thereof  for  all  such  viola- 
tions, and  to  cause  such  property  to  he  sold  therefor;  and  is  further 
vested  with  the  power  and  charged  with  the  duty  of  prosecuting  any 
person  who  manufactures  any  fermented  liquor  containing  one-half  of 
one  per  cent,  or  more  of  alcohol  l)y  volume  for  the  misdemeanors,  pen- 
alties and  forfeitures  denounced  and  defined  in  section  3340  of  the  Ke- 
vised  Statutes  of  the  United  States,  and  of  causing  seizures  to  be  made 
of  the  property  of  such  person  at  the  commencement  of  said  suits  for 
said  forfeitures. 

The  complainant  is  further  advised  and  therefore  avers  by  the  terms 
and  provisions  of  said  portions  of  said  acts  of  Congress,  Exhibits  I  and 
II  hereto,  the  defendant  Acting  Collector  of  Internal  Eevenue  is  vested 
with  the  power  and  charged  with  the  duty  of  reporting  to  the  defend- 
ant United  States  Attorney  all  violations  of  said  portions  of  said  acts 
of  Congress  and  of  causing  the  latter  to  prosecute  or  take  proceedings 
in  accordance  therewith ;  and  is  further  vested  with  the  power  and  charged 
with  the  duty  of  swearing  out  warrants  for  the  apprehension  of  such 
offenders  and  of  conducting  the  prosecution  at  the  committing  trial  for 
the  purpose  of  having  said  offenders  held  for  the  action  of  a  grand  jnirj; 
and  is  further  vested  with  the  power  and  charged  with  the  duty  of  suing 
the  surety  upon  the  bond  of  any  brewer  who  violates  the  provisions  of 
said  portions  of  said  acts  of  Congress  for  breach  of  the  conditions  of 
the  bond  heretofore  given  by  said  brewer  as  required  by  law,  as  well 
as  of  enforcing  and  suing  for  the  penalties  and  forfeitures  denounced 
and  defined  in  section  3340  of  the  Eevised  Statutes  of  the  United  States, 
and  thus  bringing  about  seizures  of  the  property  to  be  forfeited  under 
said  section. 

The  complainant  is  further  advised  and  therefore  avers  that  by  the 
terms  and  provisions  of  said  portions  of  said  acts  of  Congress,  Exhibits 
I  and  II  hereto,  both  defendants  are,  in  addition  to  the  aforesaid  powers, 
granted  all  the  powers  for  the  enforcement  of  said  portions  of  said  acts 
or  any  provision  thereof,  which  are  conferred  by  law  for  the  enforcement 
of  existing  laws  relating  to  the  manufacture  or  sale  of  intoxicating 
liquors  under  the  laws  of  the  United  States. 

The  complainant  alleges  that  about  three  thousand  of  its  customers 
conduct  their  business  of  selling  its  aforesaid  war  beer  upon  leased  prem- 
ises, and  that  under  tlie  provisions  of  said  portion  of  said  National 
Prohibition  Act,  title  I,  Exhibit  I  hereto,  a  violation  by  a  lessee  or 
occupant  of  leased  premises  permits  the  lessor  to  forfeit  the  lease. 

VIII.  The  complainant  is  advised  and  therefore  alleges  as  matter 
of  fact  that  on  October  28,  1919,  and  for  more  than  six  months  prior 
thereto  no  war  emergency  or  necessity  whatever  existed  or  has  since 
existed  to  Avarrant  or  render  necessary  and  proper  the  prohibition  by 
Congress   of    the   manufacture   and    sale   of    non-intoxicating   malt   liquors; 
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tli;it  thci'e  was  then  and  for  more  than  six  months  prior  thereto  had 
f)een  and  ever  since  there  has  been  an  abundant  supply  of  all  food  prod- 
ucts used  in  tlie  production  or  manufacture  of  said  beer  or  malt  liquor; 
that  no  war  emergency  Avhatever  then  or  for  more  than  six  months  prior 
tliereto  existed  or  has  since  existed  for  the  conservation  of  such  food 
products;  that  there  was  not  then  contemplated  and  there  has  not  been 
at  any  time  since  then  any  emergency  or  necessity  whatever,  whether 
military  or  otherwise,  calling  for  or  justifying  any  of  the  prohibitions 
against  non-intoxicating  beverages  contained  in  said  portions  of  said 
acts  of  Congress,  Exhibits  I  and  II,  and  that  no  part  or  provision  of 
said  war  prohibition  was  necessary  or  proper  within  the  intent  and  mean- 
ing of  the  Constitution  of  the  United  States  for  carrying  into  execution 
any  powers  vested  l)y  tlie  Constitution  in  the  Government  of  the  United 
States  or  in  any  department  or  officer  thereof,  and  particularly  that 
such  prohibition  was  not  necessary  or  proper  for  actually  prosecuting 
or  carrying  on  war  or  for  raising  or  supporting  armies,  or  for  provid- 
ing or  maintaining  a  nav^v-,  or  for  conserving  the  man  power  of  the 
Nation,  or  for  increasing  efficiency  in  the  production  of  arms,  munitions, 
ships,  food  and  clothing  for  the  army  and  navy  of  the  United  States; 
but,  on  the  contrary'  thereof,  said  prohibition  was  not  necessary  or  proper 
and  was  and  is  arbitrary,  and  was  not  enacted  in  contemplation  and 
in  pursuance  of  any  existing  war  emergency  or  necessity,  or  of  any  pur- 
pose to  carry  on  the  war,  or  to  raise  or  support  armies,  or  to  provide 
or  maintain  a  navy,  in  any  manner  whatsoever,  and  that  on  October  28, 
1919,  and  ever  since  the  national  security  and  defense  were  and  have 
been  in  no  danger  by  reason  of  actual  war  or  otherwise. 

IX.  The  complainant  is  further  advised  and  therefore  alleges  as 
matter  of  fact  that  prior  to  October  28,  1919,  the  Armistice  of  November 
11,  1918,  to  which  reference  is  prayed,  had  been  signed  on  behalf  of 
the  United  States  and  Germany  and  was  immediately  thereafter  accepted 
and  acted  upon  both  by  Germany  and  Austria ;  that  thereupon  the  Presi- 
dent of  the  United  States  proclaimed  and  declared  to  the  Congress  that 
the  object  of  the  war  had  been  attained,  that  having  accepted  the  terms 
of  said  Armistice  it  Avould  be  thereafter  impossible  for  Germany  to 
renew  hostilities,  and  that  the  war  had  thus  come  to  an  end;  that  on 
January  30,  1919,  the  President  in  and  by  his  proclamation  of  said 
date,  a  copy  of  which  is  hereto  annexed  as  Exhibit  III,  proclaimed  that 
he  had  found  that  the  prohibition  of  the  use  of  grain  in  the  manufacture 
of  beverages  which  are  not  intoxicating  was  no  longer  essential  in  order 
to  assure  an  adequate  and  continuous  supply  of  food;  that  on  March 
4,  1919,  the  President  in  and  by  his  proclamation  of  said  date,  a  copy 
of  which  is  hereto  annexed  as  Exhibit  IV,  proclaimed  that  there  was 
tlien  an  abundant  supply  of  food  products  other  than  grain,  and  per- 
mitted the  use  thereof  in  the  manufacture  of  non-intoxicating  beverages, 
including  non-intoxicating  beer;  that  on  May  20,  1919,  in  a  Message 
to  the  Congress,  the  President  proclaimed  that  the  demobilization  of 
the  military  forces   of   the   country  had   progressed   to  such   a   point   that 
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it  seemed  to  him  entirely  safe  then  to  remove  the  ban  upon  the  manu- 
facture and  sale  of  wines  and  beers,  and  that  thereafter  and  on  October 
27,  1919,  in  a  Message  to  the  Congress,  of  which  a  copy  is  hereto  an- 
nexed as  Exhibit  V,  the  President  proclaimed  that  the  army  and  navy 
had  been  demobilized  and  that  the  objects  of  the  prohibition  embodied 
in  said  act  of  Congress  of  November  21,  1918,  arising  out  of  the  emer- 
gencies of  the  war  had  been  satisfied  in  such  demobilization.  The  com- 
plainant further  alleges  that  since  November  11,  1918,  hostilities  be- 
tween the  United  States  and  the  enemy  have  in  fact  ceased,  and  the 
enemy  by  \-irtue  of  its  compliance  with  the  terms  and  conditions  of  said 
Armistice  and  the  pending  Treaty  of  Peace,  has  been  shorn  of  sub- 
stantially all  its  military  power  and  physically  and  materially  incapaci- 
tated from  renewing  hostilities;  that  both  Germany  and  Austria  have 
been  practically  disarmed ;  that  the  greater  part  of  the  German  navy 
has  been  surrendered  and  sunk;  that  more  than  three  months  prior  to 
October  28,  1919,  commercial  relations  had  been  authorized  and  resumed 
between  the  people  of  the  United  States  and  the  peoples  of  Germany 
nnd  Austria  and  now  continue;  that  prior  to  said  date  the  demobilization 
of  the  army  and  navy  of  the  United  States  had  been  completed  and 
such  forces  reduced  to  the  peacetime  establishment;  that  prior  to  said 
date  all  the  war  activities  of  the  United  States  had  ceased,  and  most 
of  the  boards,  bodies  and  other  governmental  instrumentalities  appointed 
or  created  to  carry  on  such  w^ar  activities  and  to  meet  the  emergencies 
of  war  had  been  disbanded  or  discharged  or  had  ceased  to  function; 
and  that  prior  to  said  date  most  of  the  executive  and  administrative 
regulations  and  restrictions  imposed  upon  the  people  of  the  United  States 
growing  out  of  the  war  had  been  cancelled  or  removed  and  substantially 
all  of  the  excess  or  surplus  war  materials  and  food  supplies  had  been 
disposed  of  and  substantially  all  of  its  excess  or  surplus  war  servants, 
both   civil   and  military,  had  been  discharged. 

X.  The  complainant  further  alleges  that  if  it  should  hereafter  comply 
with  the  terms  and  provisions  of  the  portions  of  said  acts  of  Congress, 
Exhibits  I  and  II,  by  discontinuing  the  manufacture  and  sale  of  non- 
intoxieating  beer  as  aforesaid,  containing  not  to  exceed  2.75  per  cent, 
of  alcohol  by  weight,  or  if  the  terms  and  provisions  thereof  should  bo 
enforced  against  it  so  as  to  prevent  such  manufacture  and  sale,  its  valu- 
able business  and  good-will  would  be  destroyed,  all  profit  therefrom 
would  be  rendered  impossible,  the  value  of  its  property  as  a  going  con- 
cern would  be  destroyed  and  dissipated,  its  staff  of  skilled  employees 
w-ould  be  disorganized,  and  the  value  of  its  intricate  and  costly  plant 
and  physical  assets  would  be  at  once  depreciated  to  its  junk  or  salvage 
value  only,  and  that  the  great  and  irreparable  injury  and  damage  to 
the  complainant  and  its  stockholders  caused  thereby  would  be  incapable 
of  being  admeasured  and  adjudicated  in  an  action  at  law,  and  it  further 
alleges  that  if  its  property  used  in  connection  with  its  business  is  seized 
or  interfered  with,  or  if  its  officers,  employees,  or  customers  are  arrested 
or   prosecuted,    or   otherwise    harassed    by    legal    proceedings,    for   alleged 
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violations  of  said  portions  of  said  acts  of  Congress,  Exhibits  I  and  II, 
such  seizures,  interference,  arrests,  prosecutions,  or  other  proceedings  would 
immediately  involve  it  in  a  multiplicity  of  suits  and  legal  proceedings 
and  -would  long  before  any  judgment  or  decision  could  be  had  in  such 
suits  and  proceedings  compel  it  to  cease  the  conduct  of  its  business,  to 
its  great  damage  and   irreparable  injury. 

The  complainant  further  alleges  that  beer  containing  less  than  one- 
half  of  one  per  cent,  of  alcohol  by  volume  cannot  be  successfully  or 
profitably  substituted  by  it  in  its  business  for  the  war  beer  it  is  now 
manufacturing  and  selling;  that  the  great  majority  of  its  customers  would 
not  purchase  such  beer  at  all,  and  that  the  others  would  purchase  it  only 
in  quantities  much  smaller  than  their  present  and  ordinary  purchases  of 
said  war  beer;  that  the  market  for  beer  with  an  alcoholic  content  of 
less  than  one-half  of  one  per  cent,  by  volimie  is  and  will  be  much  smaller 
than  the  present  market  for  said  war  beer;  and  that  the  complainant 
cannot  convert  its  present  stock  of  said  war  beer  into  beer  containing 
less  than  one-half  of  one  per  cent,  of  alcohol  by  volume  without  being 
compelled  to  lose  the  largest  part  of  the  profit  which  the  sale  thereof 
as  war  beer  would  earn  for  the  complainant. 

XI.  The  complainant  alleges  that  beer  or  malt  liquor  containing  only 
one-half  of  one  per  cent,  of  alcohol  by  volume  is  not  and  cannot  under 
any  conditions  produce  intoxication,  and  that  a  determination  to  the 
contrary  by  the  Congress  or  any  other  officer  or  official  body  of  tlie 
Government  of  the  United  States  is  and  will  be  without  any  basis  in 
fact  and  unreasonable  and  arbitrary. 

The  complainant  further  alleges  that  the  same  amount  and  kind  of 
materials  are  used  and  required  to  produce  and  manufacture  b«er  or 
other  malt  liquor  containing  but  one-half  of  one  per  cent,  of  alcohol 
by  volume,  as  are  used  and  required  to  produce  and  manufacture  an 
equal  quantity  of  beer  or  other  malt  liquor  containing  two  and  three- 
quarters  per  cent.    (2.75  p.  c.)    of  alcohol  by  weight. 

XII.  The  complainant  is  informed  and  believes  and  therefore  alleges 
on  information  and  belief  that  there  are  1250  establishments  in  the 
United  States  brewing  malt  liquors  containing  more  than  one-half  of 
one  per  cent,  of  alcohol  by  volume ;  that  they  employ  75,404  persons ; 
that  their  actual  capital  investment  equals  $792,914,000 ;  that  their  an- 
nual pay-rolls  total  $80,246,000 ;  that  the  aggregate  value  of  their  product 
is  $442,149,000  annually;  that  on  a  total  barrelage  of  50,287,121,  they 
paid  to  the  United  States  taxes  in  the  year  ended  June  30,  1918,  amount- 
ing to  $126,285,857,  and  that  it  is  estimated  that  at  the  present  rate 
of  $6  per  barrel  the  total  amount  of  their  taxes  payable  to  the  United 
States  for  the  year  1919  will  be  over  $301,722,000;  that  closely  related 
to  said  business  of  brewing  such  malt  liquors  are  industries  such  as 
the  malt,  hop-growing,  glass-blowing  and  cooperage  industries,  which  in 
large  part,  if  not  in  Avhole,  are  closely  related  to  and  largely  dependent 
thereon,  and  that  the  total  capital  invested   in  said  brewing  and   depend- 
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ent   industries  to   tlie  extent  to   which   they   are   dependent  thereon,   is   in 
excess  of  one  billion  dollars. 

XIII.  The  complainant  further  alleges  that,  unless  restrained  by  this 
Honorable  Court,  the  said  defendants  intend  to  and  wiU  enforce  against 
complainant,  its  officers,  agents,  servants,  employees  and  customers,  the 
various  pains,  penalties,  seizures  and  forfeitures  provided  for  in  said 
act  of  Congress  of  November  21,  1918,  and  said  National  Prohibition 
Act  and  other  laws  made  applicable  thereby,  and  intend  to  and  will 
commence  and  prosecute  the  various  prosecutions,  proceedings  and  suits 
in  said  acts  of  Congress  purported  to  be  authorized  or  required;  and 
that  such  action  on  the  part  of  the  defendants  or  either  of  them,  wiU 
necessarily  and  inevitably  involve  the  complainant,  its  officers,  agents, 
servants,  employees  and  customers  in  a  multiplicity  of  legal  proceedings, 
;ind  involve  and  threaten  it  with  the  arrest  and  dispersion  of  its  staff ' 
of  skilled  and  trained  employees  or  coerce  them  into  quitting  its  employ 
in  order  to  avoid  prosecution,  possible  punishment,  and  other  harassment 
under  color  of  legal  proceedings,  and  threaten  and  involve  the  destruc- 
tion of  its  business,  the  seizure  of  its  property,*  the  loss  of  its  customers 
and  the  destruction  of  its  good-will  and  property,  all  to  the  irreparable 
damage  of  the  complainant  and  its  stockholders,  and  that  all  and  singular 
the  damages  resulting  from  such  acts  aJid  proceedings  would  be  incapable 
of  admeasurement  and  adjudication  at  law. 

XIV.  The  complainant  is  further  informed  and  verily  believes  and 
therefore  alleges  on  information  and  belief  that  the  defendants  herein 
are  not,  either  jointly  or  severally,  possessed  of  sufficient  means  to  satisfy 
a  judgment  against  them  for  the  large  and  substantial  damages  which 
would  accrue  to  complainant  if  this  Honorable  Court  does  not  restrain 
and  enjoin  said  defendants  and  each  of  them,  as  hereinafter  prayed, 
from  interfering  with  com.plainant  's   business  and  property  as  aforesaid. 

Forasmuch,  therefore,  as  your  complainant  is  without  remedy  in  the 
premises  except  in  a  court  of  equity,  and  to  the  end  that  it  may  obtain 
from  this  Honorable  Court  the  relief  to  which  it  is  by  right  and  equity 
entitled,  it  respectfully  prays  that  the  above  defendants,  and  each  of 
them,  be  directed  full,  true  and  perfect  answer  to  make  to  this  bill  of 
complaint,  but  not  under  oath,  the  answer  under  oath  of  each  of  them 
being  hereby  expressly  waived,  and  that  the  said  defendants  and  each  of 
them,  their  agents,  servants,  employees  and  subordinates,  and  each  and  every 
of  them,  be  enjoined  and  restrained  from  in  any  manner  enforcing  or 
attempting  to  enforce  or  causing  to  be  enforced,  against  complainant, 
its  officers,  agents,  servants,  employees  and  customers,  or  any  of  them, 
anj'  of  the  pains,  penalties,  seizures  and  forfeitures  provided  in  and 
by  said  portions  of  said  acts  of  Congress,  Exhibits  I  and  II  hereto,  and 
other  applicable  laws,  and  from  arresting  or  prosecuting,  or  causing  to 
be  arrested  or  prosecuted,  the  complainant,  its  officers,  agents,  servants, 
employees  and  customers,  or  any  of  them,  for  or  on  account  of  any  alleged 
violation  by  them,  or  any  of  them,  of  the  terms  and  provisions  of  said 
portions  of  said  acts  of  Congress,  Exhibits  I  and  II,  if  such  violation 
consist    solely    of   the   manufacture   or    sale    of    non-intoxicating   beer,    and 
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fioiii  in  jiii.v  iiiaiHiei-  or  to  any  extent  seizing,  ;ittenipting  or  causing  to 
be  seized,  or  otherwise  interfering  with  the  property,  business  and  affairs 
of  the  complainant  for  or  on  account  of  the  manufacture  or  sale  of  non- 
intoxicating  beer  in  alleged  violation  of  said  portions  of  said  acts  of 
Congress;  and  that  the  complainant  may  have  such  other  and  further 
relief  as  to  the  Court  may  seem  just  and  equitable  in  the  premises. 

Complainant  further  prays  that  it  be  granted  a  restraining  order  and 
preliminary  injunction  pending  the  final  hearing  and  decision  of  this 
cause,  Avhereby  the  said  defendants,  their  agents,  servants,  subordinates 
and  employees,  and  each  and  every  of  them,  be  enjoined  and  restrained 
as  hereinbefore  prayed,  and  that  upon  final  hearing  the  said  injunction 
shall  be  made  perpetual. 

Wherefore  the  complainant  prays  that  a  writ  of  subpoena  issue  herein 
directed  to  the  above  named  defendants  and  each  of  them,  commanding 
them  on  a  day  certain  to  appear  and  answer  this  bill  of  complaint. 

Jacob  Euppert,  a  corjjoration, 
by  Jacob  Euppert,  President, 

Complainant. 
EooT,  Clark,  Bucknf.r  &  Howland, 

31  Nassau  Street, 

New  York  City, 
and 
Fitch  &  Grant, 

32  Nassau  Street, 

New  York  City. 

Solicitors  for  complainant. 
Elihtj  Eoot, 
William  D.  Guthrie, 
William  L.  Marbury, 

Of  counsel  for  complainant. 

State  and  County  of   New  York,) 
United  States  of  America,     ( 

Jacob  Euppert,  being  duly  sworn,  deposes  and  says: 
I  am  and  for  over  four  years  last  past  have  been  the  president  of 
Jacob  Euppert,  the  complainant  corporation  above-named.  I  have  read 
the  foregoing  })ill  of  complaint  and  know  the  contents  thereof,  and  the 
same  is  true  of  my  own  knowledge,  except  as  to  those  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to  those  matters 
I  believe  it  to  be  true. 


Jacob  Euppert. 


Subscribed    and    sworn   to    before] 

me   this    29tli    day   of    October,  l 

1919.  J 

Byron  Clark,  Jr., 

[notarial  Notai7  Public, 

seal]  Kings  County,  N.  Y. 

Certificate  filed  in  New  York  Countv. 
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FORM   IV.— BILL   FOR    INJUNCTION    AGAINST    DISTRICT 

ATTORNEY    TO    RESTRAIN    ENFORCEMENT    OF 

UNCONSTITUTIONAL  ACT   OF  CONGRESS. 

[Injunction  granted  247  U.  S.  251.] 

In  the  Ihistriet   Court  of  the  United  States  for  the  Western  District  of 

North  Carolina. 

Roland  H.  Dagenhart,  and  Reuben 
Dagenhart  and  John  Dagenhart, 
by  Roland  H.  Dagenhart,  their 
prnchien  ami, 

Plaintiffs, 
vs. 
Fidelity  Manufacturing  Company  and 
William   C.    Hammer,  United   States 
Attorney  for  the  Western  District  of 
North  Carolina, 

Defendants. 

To  the  Konorahle,  the  Judge  of  the  District  Court  of  the  United  States 
for  the  Western  District  of  North  Carolina: 
Plaintiffs,  citizens  and  residents  of  the  United  States  and  of  the  West- 
ern District  of  the  State  of  North  Carolina,  bring  this,  their  bill  of 
complaint,  against  the  Fidelity  Manufacturing  Company,  a  corporation 
of  the  State  of  North  Carolina,  with  its  principal  office  at  Charlotte,  in 
the  Western  District  of  North  Carolina,  and  William  C.  Hammer,  a  citizen 
and  resident  of  the  United  States  and  of  the  Western  District  of  North 
Carolina,  duly  appointed,  qualified  and  acting  United  States  Attorney 
for  the  Western  District  of  North  Carolina,  and  thereupon  complain 
and  respectfully  represent  and  allege  as  folloAvs: 

I.  Plaintiffs  are  citizens  and  residents  of  the  United  States  and  of 
the  Western  District  of  North  Carolina;  plaintiffs  Reuben  Dagenhart 
and  John  Dagenhart  are  minors,  the  sons  of  and  residing  with  their 
father  Roland  H.  Dagenhart;  said  Roland  H.  Dagenhart  is  their  Prochien 
Ami,  duly  appointed  and  authorized  by  order  of  this  Court  to  bring 
this  suit  on  their  behalf;  defendant  Fidelity  Manufacturing  Company 
is  a  corporation  of  the  State  of  North  Carolina,  with  its  principal  office 
at  Charlotte  in  the  Western  District  of  said  state;  defendant  William 
C.  Hammer  is  a  citizen  and  resident  of  the  United  States  and  the  Western 
District  of  North  Carolina,  and  is  the  duly  appointed,  qualified  and  act- 
ing United  States  Attorney  for  said  Western  District  of  North  Carolina. 

II.  Defendant  Fidelity  Manufacturing  Company  is  engaged  in  the 
operation  of  a  cotton  mill  at  Charlotte,  in  Mecklenburg  County,  North 
Carolina,  for  the  manufacture  of  cotton  yarns  and  cloths;  employed  in 
said  factory  are  the  said  Reuben  Dagenhart  and  John  Dagenhart,  plain- 
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tiifs,  minor  sons  ol'  Kohmd  II.  D.'tiit'nliait  ;  jilaintitl's  are  ndvii^ed  and 
lielieve  that  the  Legislature  of  Xoi-th  Carolina  has  made  provision  reg- 
ulating the  employment  of  minors  in  mills  and  factories,  including  cotton 
mills,  and  that  the  employment  of  each  of  said  minoa*  plaintiffs  and  his 
work  have  been  and  are  in  strict  compliance  with  these  legislative  en- 
actments, and  therefore  in  accordance  with  the  law  that  obtains  in  the 
State  of  North  Carolina;  said  minor  Keuben  Dagenhart  is  over  the  age 
of  fourteen  years,  but  under  the  age  of  sixteen  years,  and  said  minor 
John  Dagenhart  is  under  the  age  of  fourteen  years;  each  of  said  minor 
j)laintiffs  has  been  and  is  now  in  good  health,  and  entirely  capable  of 
performing  the  services  required  of  him;  the  work  of  each  of  said  minors 
has  been  and  is  altogether  in  the  jiroduction  of  manufactured  goods, 
and  has  nothing  whatsoever  to  do  with  the  sale  or  other  disposition  or 
the  transportation  of  the  products  of  the  factory,  whether  interstate 
or  intra-state  commerce;  Roland  H.  Dagenhart  is  also  an  employee  in 
said  factory  of  the  Fidelity  Manufacturing  Company;  plaintiff  Eoland 
H.  Dagenhart  is  advised  and  believes  that  he  is,  under  the  law  of  North 
Carolina,  entitled  to  the  services  of  each  of  said  minors  until  such  minor 
shall  have  reached  the  age  of  twenty-one  years,  with  the  right  to  direct 
such  services  and  to  receive  and  enjoy  any  compensation  arising  from 
the  rendition  of  said  services;  plaintiff  Eoland  H.  Dagenhart  is  a  man 
of  small  means,  with  a  large  family,  and  the  receipt  and  use  of  the 
compensation  arising  from  the  services  of  each  of  said  minors  is  essential 
to  the  comfortable  support  and  maintenance  of  said  family,  including 
said  minors;  the  compensation  to  the  plaintiff  Roland  H.  Dagenhart 
for  the  seiTices  of  the  said  minor  Reuben  Dagenhart  has  been  and  is 
on  the  basis  of  piece  Avork;  that  is,  a  stipulated  amount  for  each  unit 
of  labor  performed,  Avhile  the  compensation  for  the  services  of  the  said 
minor  John  Dagenhart  is  on  the  basis  of  daily  labor;  compensation  for 
the  services  of  each  of  said  minor  sons  so  arrived  at  has  been  and  is 
paid  to  plaintiff  Eoland  H.  Dagenhart  periodically. 

III.  Each  of  said  minor  plaintiffs  has  rendered  efficient  and  satis- 
factory service  to  the  defendant  Fidelity  Manufacturing  Company,  and 
the  said  defendant  has  made  no  complaint  of  the  service  rendered  by 
either  of  said  minor  plaintiffs  or  the  compensation  paid  plaintiff  Eoland 
H,  Dagenhart  for  said  services;  each  of  said  minor  plaintiffs,  particu- 
larly the  plaintiff  Reuben  Dagenhart  has  acquired  skill  and  competency 
in  said  work,  and  it  has  been  the  purpose  of  the  said  Roland  H.  Dagen- 
hart and  of  eacli  of  said  minor  plaintiffs  that  they  should  continue  in 
cotton  mill  work  as  their  life  vocation,  plaintiff'  Roland  H.  Dagenhart 
receiving  compensation  for  said  services  until  they  respectively  attain 
their  majority,  said  minors  fitting  themselves  respectively,  during  these 
years,  to  follow  an  honorable  and  suitable  vocation  for  life. 

IV.  In  August,  1916,  the  Congress  of  the  United  States  passed,  and 
there  was  approved  as  the  law,  on  September  1st,  1916,  a  certain  statute, 
it  being  Chapter  432   of  the   United   States   Statutes   of   the   Sbctv-fourth 
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Congress,  in  words  and  figures  as  set  forth  in  Exhibit  "A"  hereto  at- 
tached, and  hereby  made  a  part  of  this  Bill  of  Complaint  as  fully  as  if 
herein   set   out. 

V.  The  defendant  Fidelity  Manufacturing  Company  constantly  makes 
many  shipments  of  its  products  in  interstate  commerce,  as  do  also  all 
other  cotton  mills  of  which  plaintiffs  have  any  knowledge,  and  the  said 
defendant  Fidelity  Manufacturing  Company,  and  all  of  such  mills,  are 
in  constant  operation;  plaintiffs  have  been  informed  by  defendant  Fidelity 
Manufacturing  Company  that,  upon  the  going  into  effect  of  the  Statutes 
aforesaid,  to-wit,  at  the  close  of  business  on  August  31st,  1917,  and  solely 
by  reason  of  said  statute  and  because  the  officers  and  managers  of  said 
corporation  fear  to  incur  the  punishment  and  penalties  provided  by  said 
statute  if  they  violated  any  of  the  terms  and  provisions  thereof,  it  would 
discharge  the  minor  plaintiff  John  Dagenhart  from  its  employment  alto- 
gether, and  would  curtail  the  hours  of  employment  of  the  minor  plaintiff 
Eeuben  Dagenhart  from  the  present  basis  of  sixty  hours,  as  is  permitted 
by  the  laws  of  North  Carolina  and  as  said  Eeuben  Dagenhart  is  now 
employed,  to  eight  hours  per  day;  with  the  result  that  there  will  be  an 
entire  loss  of  the  earnings  of  the  minor  John  Dagenhart  and  a  corre- 
sponding reduction  of  the  earnings  of  the  minor  Eeuben  Dagenhart,  re- 
ceived by  the  plaintiff  Koland  H.  Dagenhart. 

VI.  Plaintiffs  are  advised  and  believe  that  the  statute  aforesaid  is 
not  in  truth  and  in  fact  law,  and  cannot  properly  be  enforced  one  year 
after  its  approval,  to-wit,  September  1,  1917,  nor  thereafter,  but  that 
the  said  pretended   law   is   unconstitutional,   because : 

(1)  It  is  not  a  regulation  of  commerce  with  foreign  nations  or  among 
the  several  states  or  with  the  Indian  tribes,  such  as  Congress  is  empowered 
to  make  by  Section  8  of  Article  1  of  the  Constitution  of  the  United  States; 

(2)  Its  provisions  forbidding  a  producer,  manufacturer  or  dealer  to 
ship  or  deliver  for  shipment  in  interstate  or  foreign  commerce  any  product 
of  the  factory  wherein,  within  thirty  (30)  days  prior  to  the  time  of 
the  removal  of  such  product  therefrom  children  under  fourteen  years 
of  age  had  been  employed  to  work,  or  children  under  the  age  of  sixteen 
years  had  been  employed  or  permitted  to  work  more  than  eight  hours 
in  any  day,  is  without  the  power  of  Congress,  because  it  is  not  a  regu- 
lation of  interstate  or  foreign  commerce,  but  an  attempt  to  regulate 
conditions  and  methods  of  manufacture. 

(3)  It  is  within  none  of  the  powers  delegated  to  the  Congress  of 
the  United  States  by  the  Constitution  of  the  United  States  or  any  of 
its  amendments. 

(4)  Its  enactment  by  Congress  is  an  attempted  usurpation  of  the 
powers  reserved  in  the  Constitution  of  the  United  States  to  the  states 
respectively,  or  to  the  people,  and  is  therefore  in  violation  of  the  Tenth 
Amendment   to   the   Constitution   of   the   United   States. 

(5)  Its  enforcement  would  deprive  plaintiffs  of  their  liberty  and 
property  without  due  process  of  law,  in  violation  of  the  Fifth  Amend- 
ment to  the  Constitution   of  the  United   States. 
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VII.  Plaintiffs  verily  believe  and  allege  that,  unless  the  enforce- 
ment of  the  said  pretended,  but  unconstitutional,  law  is  prevented,  de- 
fendant Fidelity  Manufacturing  Company  -will  carry  out  its  threat  and 
determination  hereinbefore,  in  Article  V  hereof,  alleged,  and  thus  deprive 
the  plaintiff  Roland  H.  Dagenhart  of  his  property  in  the  labor  of  his 
sons  and  the  compensation  arising  therefrom,  and  deprive  each  of  said 
minor  plaintiffs  of  his  right  to  engage  freely  in  a  proper  and  wholesome 
vocation  as   authorized  by   the  law   of  his   state. 

VIII.  The  defendant  William  C.  Hammer,  being  as  hereinbefore  al- 
leged, the  duly  appointed,  qualified  and  acting  United  States  Attorney 
for  the  Western  District  of  North  Carolina,  is  charged  by  law  with  the 
duty  to  prosecute  all  violations  of  the  law  of  the  United  States  com- 
mitted within  his  District,  and  by  the  terms  of  said  pretended  law  itself, 
to  cause  appropriate  proceedings  to  be  commenced  and  prosecuted  in  the 
proper  courts  of  his  District,  without  delay,  for  the  enforcement  of  the 
penalties  therein  provided;  plaintiffs  believe  and  aver  that  he,  the  said 
William  C.  Hammer,  unless  restrained  from  so  doing,  will  cause  pro- 
ceedings to  be  commenced  and  prosecuted  for  the  enforcement  of  the 
penalties  provided  for  by  the  said  pretended  law  against  the  defendant 
Fidelity  Manufacturing  Company  and  other  cotton  manufacturers;  plain- 
tiffs further  believe  and  aver  that  the  said  Fidelity  Manufacturing  Com- 
pany and  its  officers  and  managers  also  believe  that  the  said  William 
C.  Hammer  will  cause  such  proceedings  to  be  commenced  and  prosecuted, 
with  the  claim  that  each  of  the  many  shipments  in  interstate  commerce 
constitutes  a  separate  offense,  and  upon  that  belief  have  taken  the  action 
aforesaid,  and  will  carry  out  their  threats. 

Plaintiff's  now  aver  on  information  and  belief  that,  by  reason  of  the 
Act  of  Congress  aforesaid,  and  the  purpose  of  the  District  Attorney 
aforesaid  to  enforce  the  same  against  the  defendant  Fidelity  Manufac- 
turing Company,  they  will  be  deprived  of  their  rights  and  property; — 
the  minor  plaintiff  John  Dagenhart  will  be  deprived  altogether  of  his 
right  to  work  in  the  mill  of  said  defendant  corporation,  and  the  minor 
Plaintiff  Reuben  Dagenhart  will  be  deprived  of  his  right  to  work  in  said 
mill  for  more  than  eight  hours  in  any  one  day ;  rights  being  accorded  under 
the  laws  of  North  Carolina,  and  further,  by  reason  thereof,  the  plaintiff 
Roland  H.  Dagenhart  will  be  deprived  of  the  earnings  of  his  two  sons  as 
aforesaid,  to  which  he  is  justly  entitled  under  the  laws  of  the  State  of 
North  Carolina. 

IX.  Plaintiffs  are  without  adequate  remedy  at  law  in  the  premises  and 
only  in  a  suit  of  this  nature  and  by  the  injunctive  processes  of  this  Court 
can  they  be  fully  protected  in  the  enjoyment  of  their  property  and  rights 
as  aforesaid;  the  granting  of  the  injunctive  process  as  hereinafter  prayed 
will  prevent  a  multiplicity  of  suits  and  prosecutions,  and  the  questions  here 
involved  can  be  adequately  determined  only  in  a  suit  of  this  nature. 

IN  CONSIDERATION  WHEREOF  PLAINTIFFS   PRAY:— 
First:     That  the  aforesaid  Act  of  Congress  be  declared  to  be  in  viola- 
tion and  contravention  of  the  rights  of  these  plaintiffs,  because  not  author- 
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ized  by,  but  in  violation  of,  the  Constitution  of  the  United  States  and  the 
amendments  thereof. 

Second:  That  the  defendant  Fidelity  Manufacturing  Company  be  tem- 
porarily and  permanently  enjoined  from,  in  any  way  or  manner,  by  reason 
of  the  apparent  force  of  said  Act  of  Congress,  discharging  the  minor  plain- 
tiff John  Dagenhart  from  its  service,  or  curtailing  the  employment  of  the 
minor  plaintiff  Eeuben  Dagenhart  to  eight  hours  per  day. 

Third:  That  the  said  W.  C.  Hammer  and  his  successors,  assistants,  depu- 
ties and  agents,  be  temporarily  and  permanently  enjoined  from,  in  any  way 
or  manner,  enforcing  against  said  defendant  Fidelity  Manufacturing  Com- 
pany, or  attempting  to  enforce,  the  provisions  of  the  aforesaid  statute  or 
any  part  thereof,  and  from  instituting  or  causing  to  be  instituted  any 
prosecution  or  proceeding  as  against  said  defendant  Fidelity  Manufacturing 
Company,  under  the  aforesaid  statute  or  any  of  the  provisions  thereof. 

Fourth:  That  after  due  notice,  temporary  restraining  orders  be  granted 
because  of  the  fact,  as  alleged  herein,  that  irreparable  loss  or  damage  would 
result  to  these  plaintiffs  unless  such  temporary  restraining  order  be  granted. 

Fifth :  That  plaintiffs  have  such  other  and  further  relief  as  is  just  and 
reasonable. 

Sixth:  And  may  it  please  Your  Honor  to  grant  unto  plaintiffs  a  writ 
of  subpoena  of  the  United  States  of  America  directed  to  said  Fidelity 
Manufacturing  Company  and  to  the  said  W.  C.  Hammer,  United  States 
Attorney  for  the  Western  District  of  North  Carolina,  as  aforesaid,  therein 
to  be  named,  requiring  them  to  appear  before  this  Honorable  Court,  then 
and  there  to  answer,  but  not  under  oath  (the  answer  under  oath  being  ex- 
pressly waived),  all  and  singular  the  premises,  and  to  stand  to,  perfonn, 
and  abide  by,  such  order,  direction  and  decree  as  may  be  made  against 
them  in  the  premises.i 

(Signed)  E.  H.  Dagenhart. 

Wm.  p.  Bynum, 

Greensboro,  N.  C. 
O  'Brian,  Boardman,  Parker  &  Fox, 

120  Broadway,  N.  Y. 
Manly,  Hendren  &  Womble, 

Winston-Salem,  N.  C. 

Solicitors  for  Plaintiffs. 

State  of  North  Carolinjv,) 
Co-unty  of  Forsyth.         f 

Before  me,  a  Notary  Public  duly  commissioned  and  sworn,  personally 
appeared  Poland  H.  Dagenhart,  who  being  duly  sworn  deposes  and  says: 

1  Th"  attention  of  the  court  do*  .s  not  seom  to  have  been  called  to  the 
omission  of  alleg-ations  showing  that  the  value  of  the  matter  in  dispute 
exclusive    of   interest   and    costs    exceeded    $3,000. 
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That  he  is  named  as  oue  of  the  plaintiffs  in  the  foregoing  bill  of  com- 
plaint and  that  he  has  read  the  said  bill  and  signed  the  same;  that  he 
knows  that  the  said  bill  is  true,  except  as  to  the  matters  and  things  therein 
stated  upon  information  and  belief,  and  as  to  all  such  matters  he  verily 
believes  it  to  be  true. 

(Signed)   E.  H.  Dagenhart. 
Subscribed  and  sworn  to  before  me  this  9th  day  of  August,  1917. 

(Signed)  B.  Wurreschke.  N.  P. 
My  commission  expires  June  21st,  1919. 

FORM  v.— BILL  OF  COMPLAINT   AGAINST   CABINET  OFFICER. 

[250  IT.  S.  360;   255  Fed.  99.] 

In  the  District  Court  of  the  United  States,  So-uthern  District  of  New  York. 

The  Commercial  Cable  Company,  "| 

Complainant,  I 
versus  LBill  of  Complaint 

Albert  S.  Burleson,  | 

Defendant.  J 

To  the  Judges  of  the  District  Court  of  the  United  States,  Southern  District 
of  New  Yorh: 

The  Commercial  Cable  Company,  a  citizen  and  resident  of  the  City, 
County  and  State  of  New  York,  brings  this,  its  bill  of  complaint,  against 
Albert  S.  Burleson,  a  citizen  of  the  State  of  Texas  and  a  resident  of  the 
District  of  Columbia. 

And  thereupon  your  orator  complains  and  says:  Tli:it  during  all  the 
times  hereinafter  mentioned  it  has  been  and  still  is  a  corporation  duly 
organized  under  the  laws  of  the  State  of  New  York  and  has  its  principal 
place  of  business  in  the  City  of  New  York,  in  the  Southern  District  of 
New  York,  and  is  a  resident  therein,  and  is  engaged  among  other  things 
in  the  ownership,  maintenance  and  operation  of  a  system  of  submarine 
cables  in  the  Atlantic  Ocean  extending  from  the  United  States  of  America 
to  Canada,  Newfoundland,  Azores  Islands,  United  Kingdom,  and  France. 
That  said  system  of  cables  includes  cables  from  New  York  City  in  New 
York  State  and  Rockport,  near  the  City  of  Boston,  Massachusetts,  to  Canso, 
Nova  Scotia,  Canada,  and  St.  Johns,  Newfoundland,  and  also  includes 
submarine  cables  from  Canso,  Nova  Scotia,  to  the  Azores  Islands,  and  from 
the  Azores  Islands  to  Ireland,  United  Kingdom,  and  also  cables  from 
Canso,  Nova  Scotia,  to  Ireland,  United  Kingdom,  and  also  includes  cables 
from  Newfoundland  to  Ireland,  United  Kingdom,  and  a  cable  from  Ire- 
land, United  Kingdom,  to  Havre,  in  the  Republic  of  France.  And  cables 
from  Ireland,  Ignited  Kingdom,  to  Weston  Super  Mare,  England.  And  a 
cable  from  New  York  to  Cuba.  That  for  over  thirty  years  last  past  your 
orator  has  been  and   still  is   operating  its  system   of   submarine   cables  in 
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the  Atlantic  Ocean  in  the  transmission  of  cablegrams^  and  that  the  same 
constitutes  interstate  and  international  commerce,  and  your  orator  further 
says  that  it  also  transmits  messages  for  the  Government  of  the  United 
States  at  one-half  of  the  regular  public  rate  therefor,  although  under  no 
legal  obligation  so  to  do,  this  being  the  practice  and  custom  in  the  opera- 
tion of  cables  generally. 

That  on  or  about  the  16th  day  of  July,  1918,  the  Congress  of  the  United 
States  by  Joint  Eesolution  of  the  Senate  and  House  of  Eepresentatives 
passed  a  resolution  authorizing  and  empowering  the  President  during  the 
continuance  of  the  present  war  whenever  he  should  deem  it  necessary  for 
the  national  security  or  defense  to  supervise  or  take  possession  and  as- 
sume control  of  telegraph,  telephone,  marine  cable  or  radio  system  or  sys- 
tems or  any  part  thereof  and  operate  the  same  for  the  duration  of  the 
war  but  not  beyond  the  date  of  the  proclamation  by  the  President  of  the 
United  States  of  the  exchange  of  ratifications  of  the  Treaty  of  Peace. 
That  a  copy  of  the  aforesaid  Joint  Eesolution  of  the  Congress,  is  attached 
hereto  and  made  a  part  hereof  and  marked  Exhibit  "  A. " 

That  on  or  about  the  11th  day  of  November,  1918,  an  armistice  was 
signed  suspending  hostilities  of  the  present  war,  and  thereupon  immediately 
the  duration  of  the  war  ceased  within  the  letter,  purpose  and  spirit  of  said 
Joint  Eesolution,  so  far  as  said  Joint  Eesolution  purported  to  authorize 
the  taking  of  possession  and  control  of  the  systems  therein  described.  That 
on  November  11,  1918,  the  President  officially  addressed  the  two  Houses 
of  the  Congress  in  joint  session,  and  formally  and  officially  announced  the 
termination  of  the  war.  That  in  such  address  the  President,  after  stating 
the  terms  of  the  armistice,  said : 

"The  war  thus  comes  to  an  end;  for,  having  accepted  these  terms 
of  armistice,  it  wiU  be  impossible  for  the  German  command  to  re- 
new it." 

That  the  defendant  is,  and  during  all  the  times  hereinafter  mentioned 
has  been  Postmaster-General  of  the  United  States.  That  on  or  about  the 
16th  day  of  November,  1918,  the  defendant,  assuming  to  act  as  Postmaster- 
General,  announced  informally  through  the  public  press  that  he  had  taken 
possession  and  assumed  control  of  all  marine  cable  system  or  systems  owned 
or  operated  by  any  and  all  American  corporations,  including  not  only 
your  orator's  cables  hereinbefore  specified,  but  also  including  the  cable  of 
the  Commercial  Pacific  Cable  Company  from  San  Francisco  to  China,  Japan 
and  the  Philippine  Islands,  and  also  including  the  two  cables  of  the  Cen- 
tral and  South  American  Telegraph  Company  from  New  York  City  to  and 
through  the  Isthmus  of  Panama  and  thence  down  the  western  coast  of 
South  America  and  across  the  mountains  to  the  Argentine  Eepublic,  and 
including  also  six  British  owned  cables  leased  to  the  Western  Union  Tele- 
graph Company,  and  two  American  owned  cables  leased  to  that  company, 
and  including  also  cables  from  the  United  States  to  Cuba  and  from  the 
United  States  to  Mexico.  That  his  action  was  based  on  a  proclamation  of 
the  President  of  the  United  States  dated  November  2nd,  1918,  (the  actual 
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date  of  execution  being  unknown  to  your  orator,  but  your  orator  alleges 
upon  information  and  belief  that  it  was  subsequent  to  November  11th, 
1918,)  a  copy  of  which  is  attached  hereto  and  made  a  part  hereof  and 
marked  Exhibit  "B."  That  on  or  about  the  16th  day  of  November  de- 
fendant issued  an  order,  without  date,  assuming  to  take  control  of  said 
cable  system,  a  copy  of  which  is  attached  hereto  and  is  made  a  part  hereof 
and  is  marked  Exhibit  "C. "  That  the  defendant  claims  to  have  taken 
possession  and  assumed  control  of  your  orator's  aforesaid  cable  system 
and  to  be  now  operating  the  same,  and  claims  to  be  entitled  to  the  income 
of  your  orator's  said  cable  system,  which  is  more  than  ten  thousand  dol- 
lars a  day. 

That  the  said  seizure  or  attempted  seizure  of  your  orator's  said  cable 
system  is  unconstitutional,  unauthorized,  ultra  vires,  illegal  and  void,  for 
the  reasons  that  the  war  within  the  meaning  of  said  Kesolution  had  termi- 
nated prior  to  the  time  of  said  seizure  and  the  alleged  authorization  thereof ; 
that  the  Congress  had  no  power  or  authority  under  the  Constitution  to 
authorize  the  taking  possession  and  control  and  operation  of  said  cable 
system  under  the  circumstances  existing  at  the  time  of  said  seizure;  and 
that  said  seizure  was  not  reasonably  necessary  for  the  national  security 
or  defense;  and  that  said  seizure  deprived  your  orator  of  its  property 
without  due  process  of  law ;  and  that  said  seizure  took  your  orator 's  private 
property  for  public  use  without  just  compensation  to  your  orator;  and 
that  said  seizure  was  an  unreasonable  and  arbitrary  seizure;  and  that  said 
seizure  was  not  for  public  use;  and  that  defendant  is  not  an  impartial 
tribunal  to  determine  your  orator's  compensation  for  the  use  of  said 
marine  cables;  and  that  proper  and  legal  provision  has  not  been  made 
for  the  payment  to  your  orator  of  said  compensation,  not  even  for  the 
keeping  by  your  orator  of  the  regular  profits  of  its  own  property;  and 
finally  that  purpose,  plan  and  effect  of  said  seizure  to  unite,  consolidate 
and  unify  your  orator's  said  cable  system  with  that  of  your  orator's  com- 
petitor, the  Western  Union  Telegraph  Company,  is  in  violation  of  the 
Anti-Trust  Act  of  Congress  of  July  2,  1890,  both  in  its  immediate  effect 
of  suppressing  competition  now  existing  and  in  its  effect  in  disorganizing 
your  orator's  organization,  plant  and  equipment,  so  as  to  disqualify  your 
orator  from  taking  up  and  resuming  such  competition,  when  said  cable 
system  is  returned  to  your  orator  on  the  signing  of  a  treaty  of  peace  and 
the  proclamation  thereof. 

That  the  recent  war  referred  to  in  said  joint  resolution,  is  no  longer 
in  continuance,  it  having  been  terminated  beyond  possibility  of  renewal  on 
November  11,  1918,  by  an  armistice.  That  said  Proclamation  dated  Novem- 
ber 2nd,  1918,  did  not  become  a  proclamation  and  was  not  proclaimed  or 
announced,  signed,  countersigned,  made  public  or  effective  until  after 
November  11th,  1918,  namely,  about  November  16th,  1918,  and  that  no 
seizure  or  possession  of  said  cables  was  attempted,  claimed  or  made  until 
on  or  about  November  16th,  1918. 

That  it  is  not  necessary  for  the  national  security  or  defense  that  your 
orator's  system  of  marine  cables  shall  be  seized,  or  taken  possession  of, 
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01-  assumed  control  of  by  tho  defendant  or  anyone  else.  That  the  national 
security  or  defense  will  not  be  furthered  in  the  slightest  degree  by  de- 
fendant taking  possession  and  assuming  control  of  your  orator's  marine 
cables.  That  the  national  security  or  defense  was  fully  attained  by  the 
signing  of  said  armistice  and  by  the  discontinuance  of  hostilities  under 
the  said  present  war.  That  a  full,  adequate,  complete,  quick  and  correct 
cable  service  has  been  during  the  period  of  the  war  and  still  is  being  given 
by  your  orator  on  its  cable  system  to  the  Governuiont  of  the  United 
States  and  tliat  all  government  messages  are  given  precedence  over  all 
other  messages,  and  that  there  has  been  no  complaint  or  occasion  for  com- 
jilaint  on  the  part  of  the  Government  in  regard  to  the  quick  and  accurate 
transmission  of  its  messages,  and  that  your  orator's  cables  are  worked 
and  operated  to  their  utmost  capacity  by  a  most  competent  staff  of  officers 
and  cable  operators,  and  that  said  service  could  not  be  increased  or  bet- 
tered, and  that  the  operation  of  said  cable  lines  by  or  under  the  control 
of  the  defendant  would  be  less  efficient  and  satisfactory  not  only  to  the 
Government  in  the  transmission  of  its  cablegrams,  but  to  the  public  in  the 
transmission  of  public  messages  generally  and  that  the  seizure  of  said 
cables  on  the  ground  that  they  were  or  are  necessary  for  the  national 
security  or  defense  was  and  is  a  mere  pretext  without  substance  or  basis 
of  fact  whatsoever. 

That  ever  since  the  United  States  entered  the  present  war  the  American 
ends  of  said  marine  cables  of  your  orator  have  been  and  still  are  under 
the  absolute  control  of  the  officials  of  the  United  States  Government  and 
particularly  the  control  of  the  Director  of  Naval  Communications,  and  that 
nothing  has  been  done  by  your  orator  relative  to  the  operation  of  said 
cable  lines  without  the  knowledge  and  approval  of  said  Director  of  Naval 
Communications.  That  every  request  and  even  suggestion  made  at  any 
time  by  said  Director  of  Naval  Communications  or  his  representatives,  who 
was  stationed  and  established  in  your  orator's  cable  office  in  New  York 
City,  has  been  promptly  complied  with  an.d  carried  out  in  every  particular. 
That  a  most  rigid  censorship  was  established  by  the  United  States  Govern- 
ment over  your  orator 's  cables,  and  that  your  orator  has  heartily  co- 
o])erated  in  said  censorship.  That  all  the  demands  and  even  requests  of 
the  Government  on  your  orator  in  behalf  of  the  national  security  and  de- 
fense have  been  promptly,  fully  and  cheerfully  complied  with  by  your 
orator,  notably  a  request  on  October  29th,  1918,  by  the  State  Department 
of  the  Government  at  Washington  that  your  orator  place  at  the  disposal 
of  that  Department  and  the  President  a  special  cable  across  the  Atlantic 
so  that  there  might  be  instantaneous  communication  between  the  Govern- 
ment at  Washington  and  its  American  representatives  at  Paris.  That 
thereupon  your  orator  promptly  set  aside  one  of  its  Trans-Atlantic  cables 
for  that  purpose  and  furnished  a  through  circuit  from  Washington  to  Paris 
wliich  has  ever  since  beeii  at  the  disposal  of  the  State  Department  of  the 
Government. 

That  the  transmission  of  cablegrams  for  the  next  few  months  between 
America  and  Europe  did  not  and  does  not  necessitate  or  justify  the  seizing 
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of  the  ton  thousand  miles  of  cable  from  San  Francisco  to  China,  Japan, 
anrl  the  Philippines  (as  lias  been  done) ;  nor  the  seizing  of  two  cables 
from  New  York  to  Panama,  thence  down  the  west  coast  of  South  America, 
thence  over  the  nsountains  to  the  Argentine  Piepublic  (as  has  been  done)  ; 
nor  the  seizing  of  cables  to  Cuba  and  Mexico  (as  has  been  done)  ;  nor 
the  seizing  of  thirteen  cables  across  the  Atlantic  (as  has  been  done). 
That  all  of  said  thirteen  cables  have  been  and  are  devoted  first  to  the 
transmission  of  government  messages,  relative  to  peace  negotiations  or  any 
other  government  business,  and  then  press  messages  and  commercial  mes- 
sages; that  the  seizing  of  said  thirteen  cables  by  the  Government  does  not 
facilitate  or  better  in  the  slightest  degree  the  transmission  of  government 
jicacc  messages  or  any  other  messages,  and  has  not  except  in  one  instance 
lor  a  short  time  when  the  influenza  raged,  which,  however,  did  not  affect 
the  service  on  Government  messages,  said  cables  being  already  worked  to 
tiieir  utmost  capacity  by  most  expert  operators  and  staff,  and  that  both 
cable  companies,  having  cables  in  the  Atlantic  Ocean,  have  been  and  are 
working  their  cables  first  for  the  Government  as  fully  and  efficiently  as 
they  jiossibly  could  be  worked,  if  actually  owned  and  operated  by  the  Gov- 
ernment itself  for  Governmental  purposes.  That  one  of  said  thirteen  cables 
has  heretofore  been  set  aside  by  your  orator  for  the  use  of  the  Government, 
as  hereinbefore  alleged,  and  others  would  have  been  so  set  aside  also  if 
any  request  so  to  do  had  been  made.  That  your  orator  was  not  consulted 
as  to  the  necessity  or  even  advisability  of  said  seizure  of  said  cables,  al- 
though your  orator  could  have  given  more  competent  expert  advice  on  that 
subject  than  anyone  else  conversant  with  cable  affairs. 

That  said  joint  resolution  of  Congress  and  all  acts  of  defendant  there- 
under are  unconstitutional,  illegal  and  void,  in  that  the  compensation  therein 
provided  for  is  not  to  be  determined  by  an  impartial  jury  or  commission, 
but  under  the  authority  given  to  the  President  is  intended  to  be,  and  will 
be,  determined  by  the  defendant  and  that  the  authority  conferred  upon 
the  President  under  said  Resolution  is  exercised  and  Avill  be  exercised 
through  the  defendant.  That  in  the  case  of  the  Postal  Telegraph-Cable 
Company  the  system  of  which  was  heretofore  seized  under  said  Resolution, 
the  fixing  of  the  compensation  therefor  was  committed  to  the  defendant ; 
that  the  determination  of  your  orator's  compensation  will  thus  be  left  to 
the  arbitrary  caprice  and  prejudiced  mind  of  defendant,  who  is  interested 
personally  and  officially  in  giving  an  unfair  and  unreasonably  low,  insuffi- 
cient and  inadequate  compensation  to  your  orator,  because  the  less  he 
gives  your  orator  the  more  he  keeps  for  the  Government  to  its  profit  at 
your  orator's  ex|)ense  and  to  the  personal  renown  of  defendant.  That  for 
many  years  last  past  the  defendant  as  Postmaster-General  has  advocated 
government  ownership  of  telegraphs  and  cables  and  that  defendant  is  not 
an  impartial  tribunal  to  determine  the  compensation,  operation,  competi- 
tion and  ])olicy  of  complainant  in  regard  to  its  said  system  of  marine 
cables. 

That  your  orator's  right  to  appeal  to  the  Court  of  Claims  is  an  illusory 
right,  in  that  uo  provision  has  been  made  for  paying  any  judgment  that 
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your  orator  may  obtain  in  that  court.  That  no  adequate  or  safe  fund  has 
been  provided  from  which  your  orator  may  at  some  future  time  be  com- 
pensated for  the  seizure  and  use  of  its  said  submarine  cables,  and  that  the 
only  recourse  for  your  orator  to  collect  any  judgment  given  by  the  Court 
of  Claims  will  be  an  application  to  the  Congress  to  appropriate  the  money 
therefor,  which  application  may  be  disregarded  absolutely,  and  thereupon 
your  orator  would  receive  no  compensation  whatsoever.  That  the  seizure 
of  your  orator's  marine  cables  is  not  the  seizure  merely  of  physical  prop- 
erty or  of  the  use  thereof  exclusively  for  governmental  purposes  as  dis- 
tinguished from  commercial  purposes,  but  is  a  seizure  of  the  same  with 
all  future  income  therefrom  so  long  as  the  seizure  continues,  thereby  seiz- 
ing the  monies,  income  and  profits  of  your  orator  in  addition  to  the  physical 
property  itself,  and  thereby  depriving  your  orator  of  such  monies,  income 
and  profits  and  jeopardizing  your  orator's  payment  of  interest  and  divi- 
dends in  case  the  defendant  should  exercise  his  discretion  to  withhold  the 
same  as  he  has  power  under  said  Joint  Eesolution  so  to  do,  and  that  your 
orator's  only  recourse  to  repossess  and  obtain  such  monies,  income  and 
profits  would  be  a  suit  in  the  Court  of  Claims  without  any  certainty  or 
reasonable  expectation  that  a  judgmeht  therefor  would  be  paid  within  a 
certain  time,  if,  in  fact,  paid  at  all,  and  that  this  constitutes  an  unreason- 
able seizure,  and  the  taking  of  private  property  for  public  use  without  just 
compensation,  and  deprives  your  orator  of  its  property  without  due  process 
of  law,  in  violation  of  the  Constitution  of  the  United  States.  That  there 
is  no  compulsory  process  by  which  a  judgment  of  the  Court  of  Claims  can 
be  collected  and  that  it  is  entirely  voluntary  with  the  Congress  whether 
any  such  judgment  shall  be  paid  or  not,  and  that  one  of  the  component 
parts  of  your  orator's  system,  namely,  the  Commercial  Pacific  Cable  Com- 
pany on  September  21st,  1907,  had  one  of  its  cables  disrupted  by  one  of 
the  warships  of  the  United  States  and  presented  a  claim  for  damages  in 
the  Court  of  Claims  and  obtained  a  judgment  June  2nd,  1913,  for  $35,- 
894.47,  subsequently  reduced  to  $35,838.22  and  that  although  the  Congress 
has  been  repeatedly  requested  to  pay  said  claim  it  never  has  done  so  and 
the  same  is  still  unpaid  and  there  are  no  means  of  enforcing  payment. 
That  defendant  claims  that  he  is  entitled  to  take  all  of  your  orator's  daily 
profits  and  return  a  small  portion  thereof  to  your  orator  and  keep  the 
remainder  in  violation  of  the  decisions  of  the  Supreme  Court  of  the  United 
States  and  of  the  Constitution  of  the  United  States.  That  this  is  con- 
fiscatory, communistic  and  in  violation  of  established  principles  of  law. 
That  recently  the  Postal  Telegraph  system,  with  which  your  orator  con- 
nects and  is  intimately  associated,  had  its  land  telegraph  lines  seized  by 
defendant  and  although  that  system  in  the  year  1917  made  a  profit  of 
$4,269,547.61,  the  defendant  awarded  that  system  only  $1,680,000  as  com- 
pensation, being  6%  on  $28,000,000,  which  defendant's  committee  said 
was  the  physical  value  of  the  system's  plant.  That  defendant  through  a 
committee  proceeds  on  a  fundamentally  wrong  principle  in  determining 
compensation,  namely,  6%  an  arbitrarily  fixed  physical  value  of  the  plant 
without  any  allowance  for  earning  power  and  without  any  correct  method 
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even  of  arriving  at  said  appraised  value.  That  all  this  is  the  taking  of 
property  without  due  process  of  law  and  without  proper  compensation 
being  made  or  provided  for.  That  the  power  to  fix  the  compensation  to  be 
paid  your  orator  has  been  illegally  delegated. 

That  defendant  proposes  and  intends  to  so  intermingle,  unite,  consolidate 
and  merge  your  orator's  business,  good  will,  staff,  organization,  employees, 
plants  and  equipment  with  that  of  said  Western  Union  Telegraph  Com- 
pany that  the  separate  identity,  business  and  good  will  of  your  orator  will 
disappear,  so  that  your  orator  may  be  forced  or  persuaded  to  abandon 
competition  hereafter,  and  acquiesce  in  defendant's  plans  for  government 
ownership  of  the  same,  or  an  amalgamation  of  all  cables  in  the  Atlantic 
Ocean.  That  defendant  has  called  in  as  assistant  and  adviser  Theodore 
N.  Vail,  President  of  the  American  Telephone  and  Telegraph  Company, 
to  work  out  a  plan  for  a  '  *  universal  wire  service ' '  including  all  wire  com- 
munications of  the  United  States,  namely,  cables,  telegraph  lines  and  tele- 
phone lines.  That  all  this  is  and  would  be  in  violation  of  the  Anti-Trust 
Act  of  Congress  of  July  2,  1890,  which  applies  in  full  force  to  defendant  as 
well  as  your  orator,  now  that  the  war  has  terminated. 

That  your  orator's  said  marine  cables  are  private  property  and  have 
been  taken  by  defendant  not  for  public  use,  and  that  this  is  in  violation 
of  the  Constitution  of  the  United  States  and  that  there  is  no  necessity  for 
the  exercise  of  the  power  of  the  Government  in  taking  the  said  marine 
cables,  and  that  no  provision  has  been  made  for  any  judicial  inquiry  as  to 
the  necessity  for  the  seizure  and  taking  of  said  marine  cables,  and  that  said 
seizure  is  arbitrary,  all  in  violation  of  the  Constitution  of  the  United 
States,  guaranteeing  due  process  of  law.  That  this  suit  in  equity  is 
brought  to  enforce  a  claim  to  real  or  personal  property  within  the  Southern 
District  of  New  York. 

That  the  continued  interference  of  the  defendant  with  the  business  of 
your  orator  as  aforesaid  is  causing  and  likely  to  cause  great  money  damage 
to  your  orator  which  will  largely  exceed  the  sum  of  three  thousand  dollars 
exclusive  of  interest  and  costs. 

That  the  defendant  in  carrying  out  his  unlawful  possession  and  control 
of  your  orator 's  marine  cable  system  and  business  will  use  the  military 
power  of  the  United  States,  against  which  as  a  matter  of  course  your  orator 
has  no  adequate  means  of  resistance,  and  that  great  and  irreparable  injury 
is  being  done  to  your  orator,  its  property  and  business,  and  the  cable  com- 
munication of  the  public. 

Wherefore  your  orator  prays  that  the  defendant,  his  ofl&cers  and  agents, 
may  answer  the  premises  according  to  law  (answer  under  oath  being  hereby 
waived),  and  that  he  may,  by  a  writ  of  injunction  to  be  issued  out  of  and 
under  the  seal  of  this  Honorable  Court,  be  enjoined  from  carrying  out 
his  claim  that  he  has  taken  possession  and  assumed  control  of  your  orator 's 
said  marine  cable  system,  and  that  the  defendant,  his  officers  and  agents, 
may  be  enjoined  from  interfering  with  your  orator's  property  or  business 
aforesaid  or  from  taking  any  steps  or  making  any  demands  on  your  orator 
in  connection  therewith. 
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And  your  orator  prays  that  pending;  the  detemiinatiou  of  this  suit, 
tliis  Court  will  gfraiit  and  issue  a  temporary  injunction  or  restrainmg  order, 
forbidding  all  of  said  actions  on  the  part  of  the  defendant  as  to '  which 
a  final  injunction  as  hereinbefore  prayed,  in  order  to  preserve  your  orator 
from  great  injury  to  it^  business  and  to  prevent  the  injury  that  would 
occur  to  the  public  interest  by  reason  of  the  threatened  acts  aforesaid 
while  this  suit  is  pending. 

And  your  orator  further  prays  that  it  may  have  such  other  and  further 
relief  in  the  premises  as  the  nature  of  the  circumstances  of  the  cause  may 
require  and  to  your  Honors  niay  seem  meet. 

Your  orator  prays  that  jirocess  of  subpoena  against  the  defendant,  may 
])e  issued  out  of  and  under  the  seal  of  this  Honorable  Court,  commanding 
him,  to  appear  and  make  answer,  plead  or  demur  to  your  orator's  bill  of 
complaint  at  a  day  to  be  named  therein  and  under  certain  penalty  to  be 
therein  expressed. 

William  W.  Cook, 
Solicitor  of  complainant. 

Charles  E.  Hughes, 

Of  Counsel  with  complainant. 

State  op  New  York,         1 

i-  ss. : 
City  and  County  of  New  YorkA 

Clarence  H.  Mackay,  being  duly  sworn,  dej)0ses  and  says:  That  he  is 
the  President  of  the  Commercial  Cable  Company,  the  complainant  in  the 
above  entitled  suit  in  equity;  That  he  has  read  the  foregoing  Bill  of  Com- 
plaint ;  that  the  statements  contained  therein  are  true  to  the  best  of  his 
knowledge  and  belief  and  so  far  as  made  of  his  own  knowledge  they  are 
true  and  so  far  as  they  are  made  from  information  derived  from  others  he 
believes  them  to  be  true. 

Clarence  H.  Mackay. 


Subscribed  and  sworn  to  before  me  this) 
fourth  day  of  December,  1918.  ( 

Thomas  G.  Barker, 

Notary  Public,  Kings  County,  No.  419. 
Certificate  filed  in  N.  Y.  Co.  No.  529 

(l.  s.)     My  commission  expires  March  20,  1919. 
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FOKM    VI.— STOCKHOLDER'S    BILL    FOR    INJUNCTION    AGAINST 
PAYMENT    OF    INCOME   TAX. 

[Injunction  granted,-  157  U.  S.  429.] 

In  the  [District]  Court  of  the  United  States,  Southern  District  of  New  York. 

Charles  Pollock, 

Complainant, 
versus 
The  Farmers'  Loan  &  Trust  Company,  Samuel 
Sloan,  William  Waldorf  Astor,  William 
Remskn,  Isaac  Bell,  James  Roosevelt, 
Thomas  Rutter,  William  H.  Wisner,  Darius 
0.  Mills,  Percy  R.  Pyne,  Edward  R.  Bell, 
Charles  H.  Thompson,  Henry  A.  C.  Taylor,  [.In  Equity. 
Robert  C.  Boyd,  Alexander  T.  Van  Nest, 
James  Stillman,  Moses  Taylor  Pyne,  Henry 
Van  Rensselaer  Kennedy,  Edward  R.  Bacon, 
(!harles  L.  Colby,  Cleveland  H.  Dodge, 
Charles  A.  Peabody,  Jr.,  Henry  Hentz,  Rose- 
well  G.  RoLSTON,  Robert  F.  Ballantine, 
James  N.  ilson,  and  Franklin  D.  Locke, 

Defendants. 
In  Equity. 


To  the  Judges  of  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  Sitting  in.  Equity: 

Charles  Pollock,  a  citizen  of  the  State  of  Massachusetts,  and  a  resident 
of  the  city  of  Boston  in  said  State,  brings  this  his  bill  of  complaint,  in 
behalf  of  himself  and  all  other  stockholders  who  are  similarly  situated, 
and  who  shall  be  entitled  to  avail  themselves  of  the  benefit  of  this  suit, 
against  the  Fanners'  Loan  &  Trust  Company,  a  corporation  created  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  located 
and  having  its  principal  office  for  the  transaction  of  business  in  the  city 
of  New  York,  in  the  southern  district  of  New  York;  Samuel  Sloan,  Wil- 
liam Waldorf  Astor,  William  Remsen,  Isaac  Bell,  James  Roosevelt,  Thomas 
Rutter,  William  H.  Wisner,  Darius  O.  Mills,  Percy  R.  Pyne,  Edward  R. 
Bell,  Charles  H.  Thompson,  Henry  A.  C.  Taylor,  Robert  C.  Boyd,  Alex- 
ander T.  Van  Nest,  James  Stillman,  Moses  Taylor  Pyne,  Henry  Van 
Rensselaer  Kennedy,  Edward  R.  Bacon,  Charles  L.  Colby,  Cleveland  H. 
Dodge  and  Charles  A.  Peabody,  Jr.,  all  citizens  of  the  State  of  New  York 
and  residents  of  the  southern  district  of  said  State,  and  Henry  Hentz  and 
Rosewell  G.  Rolston,  citizens  of  the  State  of  New  Y^ork  and  residents  of 
the  eastern  district  of  said  State,  and  Robert  F.  Ballantine  and  James 
Neilson,  citizens  of  the  State  of  New  Jersey  and  residents  of  the  district 
of  New  Jersey,  and  Franklin  D.  Locke,  a  citizen  of  the  State  of  New  York 
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aud  a  resident  of  the  northern  district  thereof,  and  thereupon  your  orator 
complains  and  savs  as  follo^vs: 

First — Your  orator  shows  that  the  defendant,  The  Farmers'  Loan  & 
Trust  Company,  is  a  corporation  duly  organized  and  existinjr  under  and  by 
virtue  of  the  provisions  of  an  act  of  the  legislature  of  the  State  of  New 
York,  entitled  "An  act  to  incorporate  the  Farmers'  Fire  Insurance  and 
Loan  Company,"  passed  February  28th,  1822,  as  amended  by  certain 
acts  of  the  legislature  of  the  State  of  New  York,  namely:  An  act  entitled 
"An  act  relative  to  the  Farmers'  Fire  Insurance  and  Loan  Company," 
passed  April  I7th,  1822;  an  act  entitled  "An  act  to  alter  the  name  of  the 
Farmers'  Fire  Insurance  and  Loan  Company  and  to  classify  its  directors," 
passed  April  30,  1836;  an  act  entitled  "An  act  to  confirm  certain  securities 
and  conveyances  of  land,"  passed  March  28th,  1850;  an  act  entitled  "An 
act  to  amend  an  act  entitled  'An  act  relative  to  the  Farmers'  Fire  In- 
surance and  Loan  Company, '  ' '  passed  on  or  about  the  30th  day  of  March, 
1852;  an  act  entitled  "An  act  relative  to  the  Farmers'  Loan  &  Trust 
Company,"  passed  April  30th,  1875  (being  chapter  217  of  the  Laws  of 
1875);  an  act  entitled  "An  act  to  amend  chapter  217  of  the  Laws  of 
1875,  and  entitled  'An  act  relative  to  the  Farmers'  Loan  and  Trust  Com- 
pany,' "  passed  May  13th,  1880  (being  chapter  277  of  the  Laws  of  1880)  ; 
and  an  act  entitled  "An  act  to  amend  chapter  277  of  the  Laws  of  1880, 
entitled  'An  act  to  amend  chapter  217  of  the  Laws  of  1875,  entitled  "An 
act  relative  to  the  Farmers'  Loan  and  Trust  Company,"  '  "  passed  May 
24th,  1890  (being  chapter  433  of  the  Laws  of  1890).  Eeferenee  is  prayed 
to  each  and  all  of  said  acts  for  the  powers  and  duties  of  the  said  de- 
fendant trust  company  and  of  its  directors.  The  capital  stock  of  said 
corporation  now  consists  and  for  over  ten  years  last  past  has  consisted  of 
the  sum  of  one  million  dollars  ($1,000,000),  divided  into  forty  thousand 
shares  of  the  par  value  of  twenty-five  dollars  ($25)  each,  and,  as  your 
orator  is  informed  and  verily  believes,  the  capital  stock,  surplus  and  accu- 
mulated profits  of  said  corporation  now  exceed  the  simi  of  five  million 
dollars  ($5,000,000). 

Second — Your  orator  further  shows  that  the  said  defendant  trust  com- 
pany was  and  is  authorized  in  and  by  the  statutes  above  mentioned  to 
invest  its  assets  in  public  stocks  and  bonds  of  the  United  States  or  any 
individual  State,  or  in  the  stock  and  bonds  of  any  incorporated  city  or 
county,  or  in  such  real  or  personal  securities  as  the  company  might  deem 
proper,  and  was  and  is  also  authorized  and  empowered  to  take,  accept  and 
execute  all  such  trusts  of  every  description  as  might  be  committed  to  said 
company  by  any  person  or  persons  or  any  corporation  by  grant,  assign- 
ment, devise,  or  bequest,  or  which  might  be  committed  or  transferred  to 
or  vested  in  said  company  by  order  of  the  supreme  court  of  the  State  of 
New  York,  or  by  a  surrogate  or  any  of  the  courts  of  record  of  said  State, 
and  to  receive  and  take  any  real  estate  which  might  be  the  subject  of  any 
such  trust. 

Third — Your  orator  further  shows,  on  information  and  belief,  that  the 
property  and  assets  of  said  defendant  trust  company  now  amount  to  more 
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than  the  sum  of  five  million  dollars  ($5,000,000),  as  aforesaid,  and  that 
at  least  $1,000,000  thereof  is  invested  in  real  estate  owned  by  said  com- 
pany in  fee,  and  at  least  $2,000,000  thereof  in  bonds  of  the  city  of  New 
York,  and  at  least  $1,000,000  thereof  in  the  bonds  and  stocks  of  other  cor- 
porations in  the  United  States. 

Fourth — Your  orator  further  shows  that  the  net  profits  or  income  of  the 
defendant  trust  company  during  the  year  ending  December  31st,  1894, 
amounted,  to  the  best  of  your  orator's  knowledge,  information  and  belief, 
to  more  than  the  sum  of  three  hundred  thousand  dollars  ($300,000)  above 
its  actual  operating  and  business  expenses,  including  therein  losses  and 
interest  on  bonded  and  other  indebtedness;  that  the  real  estate  above 
"referred  to  belonging  to  the  defendant  trust  company  consists  of  numerous 
parcels  of  land  situated  in  the  State  of  New  York;  that  said  trust  com- 
pany derives  therefrom  income  and  rents  of  about  $50,000  per  annum, 
after  paying  or  deducting  all  national.  State,  county,  school  and  municipal 
taxes,  and  that  said  company  derives  an  income  or  profit  of  about  $60,000 
from  its  investments  in  said  municipal  bonds. 

Fifth — Your  orator  further  shows,  on  information  and  belief,  that  under 
and  by  virtue  of  the  powers  conferred  upon  said  defendant  trust  company, 
it  has  from  time  to  time  taken,  accepted  and  executed,  and  at  all  the 
times  referred  to  in  this  bill  of  complaint,  has  held  and  been  executing, 
and  still  holds  and  is  executing,  numerous  trusts  committed  to  said  trust 
company  by  numerous  persons,  copartnerships,  unincorporated  associations 
and  corporations,  by  grant,  assignment,  devise  and  bequest,  and  by  orders 
of  various  courts,  and  that  said  trust  company  now  holds  as  trustee  for 
many  minors,  individuals,  copartnerships,  associations  and  corporations 
too  numerous  to  mention,  resident  in  the  United  States  and  elsewhere,  many 
parcels  of  real  estate  exceeding  one  hundred  (100)  in  number,  situated  in 
the  various  States  of  the  United  States,  and  amounting  in  the  aggregate 
to  a  value  in  excess  of  $5,000,000,  the  rents  and  income  of  which  real 
estate  collected,  received  and  held  by  said  defendant  in  its  numerous 
fiduciary  capacities  annually  exceed  the  sum  of  two  hundred  thousand 
dollars. 

Sixth — ^Your  orator  further  shows  that  in  and  by  said  acts  of  the  legis- 
lature of  the  State  of  New  York  above  referred  to,  it  is,  among  other 
things,  provided  that  the  stock,  property,  affairs  and  concerns  of  said 
defendant  trust  company  should  be  managed  and  wholly  conducted  by 
twenty-seven  directors,  that  such  directors  should  hold  office  until  others 
were  chosen  in  their  stead,  and  that  such  directors  should  be  stockholders 
of  the  company  in  their  own  right,  and  likewise  citizens  of  the  United 
States.  As  your  orator  is  informed  and  verily  believes,  the  defendants 
above  named,  Samuel  Sloan,  William  Waldorf  Astor,  William  Eemsen, 
Isaac  Bell,  James  Roosevelt,  Thomas  Eutter,  William  II.  Wisuer,  Darius 
0.  Mills,  Percy  E.  Pyne,  Edward  E.  Bell,  Charles  H.  Thompson,  Henry 
A.  C.  Taylor,  Eobert  C.  Boyd,  Alexander  T.  Van  Nest,  James  Stilhnau, 
Moses  Taylor  Pyne,  Henry  Van  Eensselaer  Kennedy,  Edward  E.  Bacon, 
Charles  L.  Colby,  Cleveland  H.  Dodge  and  Charles  A.  Peabody,  Jr.,  are 
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citizens  of  tlie  State  of  New  York  and  residents  and  inliabitants  of  the 
southern  district  of  said  State,  and  Henry  Hentz  and  Eosewell  G.  Rolston 
are  citizens  of  the  State  of  New  York  and  residents  and  inhaloitants  of  the 
eastern  district  of  said  State,  and  Robert  F.  Ballantine  and  James  Neilson 
are  citizens  of  the  State  of  New  Jersey  and  residents  and  inhabitants  of 
the  district  of  New  Jersey,  and  Franklin  D.  Locke  is  a  citizen  of  the  State 
of  New  Y'ork  and  a  resident  and  inhabitant  of  the  northern  district  thereof, 
and  said  defendants  are  tlie  directors  of  the  said  defendant  trust  company, 
duly  elected  as  such,  and  are  now  acting  in  that  capacity  and  managing 
and  conducting  all  and  singular  the  stock,  property,  affairs  and  concerns 
of  said  defendant  trust  company. 

Seventh— Y'our  orator  further  sho\v:i  that  he  is  a  citizen  of  the  State 
of  Massachusetts  and  a  resident  of  the  city  of  Boston  in  said  State ;  that 
he  became  the  owner  and  registered  holder  of  ten  shares  of  the  capital 
stock  in  said  defendant  trust  company  on  or  about  the  20th  day  of  May, 
1892,  and  that  he  ever  since  has  been  and  still  is  a  stockholder  therein, 
owning  and  holding  in  his  own  right  said  ten  shares  of  its  capital  stock, 
the  value  of  which  ten  shares  exceeds  the  sum  of  $5,0()(K  The  capital 
stock  of  said  trust  company  is  divided  among  a  large  number  of  different 
persons,  who,  as  such  stockholders,  constitute  a  large  body,  and  this  suit 
is  for  an  object  common  to  them  all.  Many  of  such  stockholders  are  not 
citizens  or  residents  of  the  United  States.  Your  orator,  therefore,  brings 
this  suit  in  his  own  name  and  in  his  own  behalf  as  a  stockholder  in  said 
trust  company,  and  also  as  a  representative  and  on  behalf  of  such  of  the 
other  stockholders  similarly  situated  and  interested  as  may  choose  to  in- 
tervene and  become  parties  hereto. 

Eighth — Y^our  orator  further  shows  that,  as  he  is  informed  and  verily 
believes,  the  defendant  trust  company  and  a  majority  of  its  directors  who 
are  managing  and  conducting  its  stocks,  property,  affairs  and  concerns 
as  aforesaid,  claim  and  assert  that  under  and  by  virtue  of  the  alleged 
authority  of  the  provisions  of  an  act  of  Congress  of  the  United  States, 
entitled  ' '  An  act  to  reduce  taxation,  to  provide  revenue  for  the  Govern- 
ment and  for  other  purposes,"  passed  August  15th,  1894,  the  trust  com- 
pany is  liable  and  that  they  intend  to  pay  to  the  Federal  Government  be- 
fore the  first  day  of  July,  1895,  a  tax  of  two  per  centum  on  the  net  profits 
or  income  of  said  defendant  trust  company  for  the  calendar  year  ending 
December  31st,  1894,  above  actual  operating  and  business  expenses,  in- 
cluding the  income  derived  from  the  said  real  estate  and  the  said  bonds 
of  the  city  of  New  York;  and  that  the  said  directors  claim  and  assert 
that  a  similar  tax  must  be  paid  upon  the  amount  of  the  income,  gains 
and  profits  in  excess  of  four  thousand  dollars  of  all  minors  and  others  for 
whom  the  said  trust  company  is  acting  in  a  fiduciary  capacity. 

Ninth — Y'our  orator  further  shows  that,  as  he  is  informed  and  verily 
believes,  in  alleged  compliance  with  the  I'equirements  of  the  act  of  Con- 
gress aforesaid,  the  defendant  trust  company  and  its  said  directors  have 
avowed  their  intention  and  propose  voluntarily  to  nuike  and  file  with  the 
collector   of   internal    revenue   of   the   second    district   of   the   citv   of   New 
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York,  prior  to  the  1st  day  of  Marcli,  1895,  a  list,  retuni,  or  statement, 
showing  the  amount  of  net  profits  or  income  received  by  said  trust  com- 
pany during  the  calendar  year  1894,  as  aforesaid,  and  have  likewise  avowed 
their  intention  and  propose  voluntarily  to  make  and  render  a  list  or  return 
to  the  said  collector  of  internal  revenue,  prior  to  said  date,  of  the  amount 
of  the  income,  gains  and  ])rofits  of  all  minors  and  other  persons  having 
incomes  in  excess  of  three  thousand  five  hundred  dollars  for  whom  the  said 
trust  company  is  acting  in  a  fiduciary  capacity. 

Tenth — Your  orator  avers  that  the  provisions  of  said  income  tax,  in- 
corporated in  said  act  of  Congress,  as  aforesaid,  are  unconstitutional,  null 
and  void  in  that  the  said  income  tax  is  a  direct  tax  in  respect  of  the  real 
estate  held  and  owned  by  the  defendant  trust  company  in  its  own  right 
and  in  its  fiduciary  capacities  as  aforesaid,  by  being  imposed  upon  the 
rents,  issues  and  profits  of  said  real  estate,  and  is  likewise  a  direct  tax  in 
respect  of  its  ])ersonal  property  and  the  personal  property  held  by  it  for 
others  for  whom  it  acts  in  its  fiduciary  capacities  aforesaid,  which  direct 
taxes  are  not  in  and  by  said  act  apportioned  among  the  several  States,  as 
required  by  section  2  of  article  I  of  the  Constitution  of  the  United  States. 

Eleventh — Your  orator  further  avers  that  if.  the  said  income  tax,  so 
incorporated  in  said  act  of  Congress,  as  aforesaid,  be  held  not  to  be  a 
direct  tax,  then  its  provisions  are  nevertheless  unconstitutional,  null  and 
void  in  that  they  are  not  uniform  throughout  the  United  States,  as  re- 
quired in  and  by  section  8  of  ai-ticle  I  of  the  Constitution  of  the  United 
States. 

Twelfth — Your  orator  further  avers  that  the  said  income  tax  is  not 
uniform  as  to  property,  class  or  subject  in  that,  as  he  is  informed  and 
verily  believes,  the  net  profits  or  income  above  actual  operating  and  busi- 
ness expenses  of  many  corporations  in  the  United  States  too  numerous  to 
mention,  organized  under  the  laws  of  the  various  States,  amount  to  less 
than  four  thousand  dollars  per  annum,  and  did  not  equal  said  sum  during 
the  whole  of  the  last  calendar  year,  namely,  1894,  and  that  said  tax  is 
imposed  on  such  corporations  although  individuals  carrying  on  and  trans- 
acting similar  business  under  like  conditions,  and  having  like  property, 
values,  quantities,  and  income,  are  exempted  by  said  act  from  the  payment 
of  said  tax. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in 
that,  as  he  is  informed  and  verily  believes,  numerous  holders  of  said  shares 
of  stock  in  the  defendant  trust  company  and  other  corporations  have 
annual  incomes  of  less  than  $4,000,  including  the  interest  and  dividends 
received  upon  shares  therein,  and  during  said  calendar  year  actually  re- 
ceived gains,  profits  and  income  amounting  in  the  aggregate  to  less  than 
$4,000,  and  that  if  the  defendant  trust  company  and  other  corporations 
shall  pay  the  said  tax  to  the  collector  of  internal  revenue  as  aforesaid,  the 
effect  of  such  payment  will  be  to  lessen  and  diminish  the  dividends  of  such 
shareholders,  and  to  lessen  and  diminish  the  value  of  their  shares,  and 
compel  such  holders,  having  incomes  less  than  $4,000  per  annum,  to  bear 
and  pay  said  ta:^,  although   other  parties  of  the  same  class  similarly   sit- 
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uated  in  the  United  States,  whose  incomes  are  less  than  $4,000  per  annum, 
received  or  resulting  from  investments  in  other  property  of  like  values 
and  quantity,  are  exempted  by  said  act  from  the  payment  of  said  tax. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in 
that,  as  he  is  informed  and  verily  believes,  it  is  imposed  upon  only  about 
two  per  centum  of  the  population  of  the  United  States,  namely,  those  who 
have  incomes  in  excess  of  $4,000  per  annum,  and  that  the  remaining  popu- 
lation, namely,  ninety-eight  per  centum  thereof,  are  by  said  act  exempted 
from  the  payment  of  said  tax  although  they  hold  the  greater  portion  of 
all  property,  real  and  personal,  in  the  United  States,  as  will  appear  by 
reference  to  the  reports  and  returns  of  the  Superintendent  of  Census  of 
the  United  States,  duly  made  and  published  under  the  provisions  of  the 
Eevised  Statutes  of  the  United  States  in  such  case  made  and  provided. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in  that 
it  imposes  a  tax  of  two  per  centum  upon  all  money  and  the  value  of  all 
personal  property  acquired  by  gift  or  inheritance,  while  no  similar  tax  is 
imposed  by  said  act  upon  real  estate  of  like  values  and  quantities  acquired 
under  similar  conditions  by  either  gift  or  inheritance. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in  that 
the  principal  of  every  estate  consisting  of  personal  property  which  passes 
by  gift  or  inheritance  to  any  person  or  persons  during  the  pendency  of 
said  act  is  taxed  at  the  rate  of  two  per  centum  upon  the  amount  of  such 
principal,  although  other  like  estates  which  do  not  pass  by  gift  or  inher- 
itance untU  after  such  limited  period  or  which  during  said  period  pass  by 
gift  or  inheritance  to  corporations  are  not  so  taxed. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in 
that  it  is  not  laid  at  the  same  rate  or  percentage  upon  all  incomes  derived 
from  like  property,  values  and  quantities,  but  varies  according  as  the 
property,  real  or  personal,  from  which  the  incomes,  gains,  and  profits  are 
derived  belongs  to  an  individual,  or  to  more  than  one  individual,  or  to 
members  of  one  family. 

Your  orator  further  avers  that  the  said  income  tax  is  not  uniform  in 
that  by  its  provisions  the  salaries  due  to  State,  county  or  municipal  offi- 
cers are  exempted  from  the  payment  of  the  income  tax;  all  corporations 
or  associations  for  charitable,  religious,  educational  or  beneficial  purposes, 
and  all  building  and  loan  associations  which  loan  to  their  shareholders 
only  and  very  many  insurance  companies  and  savings  institutions,  as  therein 
specified,  are  exempted  from  the  payment  of  the  income  tax;  and  the  in- 
come from  bonds  of  the  United  States,  the  principal  and  interest  of  which 
are  by  the  law  of  their  issuance  exempt  from  Federal  taxation,  is  also 
exempted  from  the  pajonent  of  said  income  tax. 

And  your  orator  further  avers  that  the  said  income  tax  is  not  uniform 
as  required  by  section  8  of  article  I  of  the  Constitution  of  the  United 
States  in  many  other  respects,  besides  those  specifically  mentioned  in  this 
bill  of  complaint,  and  that  its  provisions  are,  therefore,  unconstitutional, 
null  and  void. 

Thirteenth — Your  orator  further  avers  that  the  said   provisions  of  said 
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income  tax,  incorporated  in  said  act  of  Congress  as  aforesaid,  are  like- 
wise unconstitutional,  null  and  void,  in  that  they  impose  a  tax  upon  income 
not  taxable  under  the  Constitution  of  the  United  States  and  likewise  in- 
come derived  from  the  stocks  and  bonds  of  the  States  of  the  United 
States  of  America  and  counties  and  municipalities  therein,  which  stocks 
and  bonds  are  among  the  means  and  instrvmientalities  employed  for  carry- 
ing on  their  respective  governments,  and  are  not  proper  subjects  of  the 
taxing  power  of  Congress,  and  which  States  and  their  counties  and  munici- 
palities are  independent  of  the  General  Government  of  the  United  States, 
and  the  respective  stocks  or  bonds  of  which  are,  together  with  the  power  of 
the  States  to  borrow  in  any  form,  exempt  from  Federal  taxation. 

Your  orator  further  shows  that,  as  he  is  informed  and  verily  believes,  the 
stocks  and  bonds  of  the  States  and  counties  and  municipalities  of  the 
United  States  which  are  thus  exempted  from  Federal  taxation  under  the 
Constitution  of  the  United  States,  amount  in  the  aggregate  to  about  the 
sum  of  $1,243,268,000,  on  which  the  income,  interest,  or  charge  amounts 
to  over  the  sum  of  $65,541,000  per  annimi,  as  likewise  will  appear  by 
reference  to  said  reports  and  returns  of  the  Superintendent  of  Census,  and 
that  it  was  the  intention  of  Congress  and  is  essential  and  necessary  to 
accomplish  the  purposes  and  general  scope  of  said  legislation  to  lay  and 
collect  such  tax  upon  income  derived  from  State,  county  and  municipal 
stocks  and  bonds. 

Fourteenth — Your  orator  further  avers  that  the  provisions  of  said  in- 
come tax,  incorporated  in  said  act  of  Congress  as  aforesaid,  are  uncon- 
stitutional, nuU  and  void  in  that  they  impair  property  rights  vested  prior 
to  the  passage  of  said  act,  and  in  that  they  impose  a  tax  of  two  per  cen- 
tum upon  incomes  of  persons,  associations  and  corporations  which  accrued 
prior  to  August  28th,  1894,  the  date  upon  which  said  act  became  a  law, 
as  well  as  upon  property  received  by  gift  or  inheritance  prior  to  said  date. 

Fifteenth — Your  orator  further  avers  that  the  provisions  of  said  income 
tax,  incorporated  in  said  act  of  Congress  as  aforesaid,  are  unconstitutional, 
null  and  void  in  that  all  persons  or  corporations  thereby  taxed  may,  under 
and  by  virtue  of  its  terms  and  provisions,  be  deprived  of  their  property 
without  due  process  of  law  in  violation  of  article  V  of  the  Constitution  of 
the  United  States. 

Sixteenth — Your  orator  further  avers  that  the  provisions  of  said  income 
tax,  incorporated  in  said  act  of  Congress  as  aforesaid,  are  unconstitutional, 
null  and  void,  in  that  all  persons  or  corporations  thereby  taxed  may  be 
compelled  to  produce  and  disclose  their  private  books  and  papers  in  order 
to  make  them  liable  for  a  penalty  or  to  forfeit  their  property,  in  violation 
of  articles  IV  and  V  of  the  Constitution  of  the  United  States. 

Seventeenth — Y'our  orator  further  shows  that  this  suit  is  not  a  collusive 
one  to  confer  on  a  court  of  the  United  States  jurisdiction  of  a  case  of 
which  it  would  not  otherwise  have  cognizance,  and  that  he  has  duly  re- 
quested the  defendant  trust  company  and  its  directors  and  each  of  them 
in  writing  to  omit  and  refuse  to  pay  and  to  refrain  from  paying  said 
income  tax,  and  to  contest  the  constitutionality  of  said  act,  and  to  refrain 
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from  voluntarily  iiiakijig  lists,  returns  and  statements  on  its  own  behalf 
and  on  behalf  of  the  minors  and  other  persons  for  whom  it  is  acting  in 
its  fiduciary  ca])acities  aforesaid,  and  to  apply  to  a  court  of  competent 
jurisdiction  to  determine  its  liability  under  said  act,  and  that  a  copy  of 
said  request  is  hei-eto  annexed  as  "Exhibit  A,"  and  made  a  part  of  this 
bill  of  complaint ;  but  that  said  defendant  trust  company  and  a  majority 
of  its  directors,  after  a  meeting  of  the  directors  at  which  the  matter  and 
said  request  ' '  Exhibit  A ' '  were  formally  laid  before  them  for  action, 
have,  as  your  orator  is  informed  and  verily  believes,  refused  and  still 
refuse  and  intend  omitting  to  comply  with  your  orator's  demand,  and,  as 
your  orator  is  informed  and  verily  believes,  liave  resolved  and  determined 
and  intend  to  comply  with  all  and  singular  the  provisions  of  said  act  of 
Congress,  and  to  pay  said  tax  upon  all  its  net  profits  or  income  as  afore- 
said, including  therein  its  rents  from  real  estate  and  its  income  from 
municipal  bonds.  A  copy  of  the  refusal  of  said  defendant  trust  company 
is  hereto  annexed  as  "Exhibit  B"  to  this  complaint. 

Eighteenth — Your  orator  further  shows  that  if  the  defendant  and  its 
directors,  as  they  propose  and  have  declared  their  intention  to  do,  pay 
said  tax  out  of  the  gains,  income  and  profits  of  the  defendant  trust  com- 
pany or  out  of  the  gains,  income  and  profits  of  the  property,  held  by  it 
in  its  fiduciary  capacities,  they  will  thereby  diminish  the  assets  of  said 
trust  company,  and  lessen  the  dividends  thereon  and  the  value  of  all  its 
shares. 

Nineteenth — -Your  orator  further  shows  that  the  voluntary  compliance 
with  the  provisions  of  said  income  tax,  so  incorporated  in  said  act  of  Con- 
gress aforesaid,  will  expose  the  defendant  trust  company  to  a  multiplicity 
of  suits  not  only  by  and  on  behalf  of  its  numerous  shareholders,  but  by 
and  on  behalf  of  numerous  minors  and  other  persons  for  whom  it  acts  in 
its  several  fiduciary  capacities,  and  that  such  numerous  suits  will  work 
irreparable  injury  to  the  business  of  the  company  and  involve  it  in  great 
and  irreparable  damage,  and  subject  the  trust  company  to  liability  to  the 
beneficiaries  aforesaid — all  to  the  irreparable  damage  of  your  orator  and 
all  of  its  shareholders. 

Twentieth — Your  orator  further  shows  that  this  is  a  suit  of  a  civil 
nature  in  equity;  that  the  matter  in  dispute  exceeds,  exclusive  of  interest 
and  costs,  the  sum  or  value  of  five  thousand  dollars,  and  arises  under  the 
Constitution  or  laws  of  the  United  States,  and  that  this  is  furthermore  a 
controversy  between  citizens  of  different  States. 

All  of  which  actings,  doings  and  pretenses  of  the  said  defendants  are 
contrary  to  equity  and  good  conscience,  and  tend  to  the  manifest  wrong, 
injury  and  oppression  of  your  orator  in  the  premises. 

Wherefore,  and  in  consideration  whereof,  and  forasmuch  as  your  orator 
is  remediless  in  the  premises  at  and  by  the  strict  rules  of  the  common  law, 
and  is  relievable  only  in  a  court  of  equity,  where  matters  of  this  nature 
are  properly  cognizable  and  relievable: 

Your  orator  prays: 

I.     That  it  may  be  adjudged  and  decreed  that  the  said  provisions  known 
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as  the  income  tax  ineorijorated  in  .said  act  of  Congress  passed  August  lotli, 
1894,  are  unconstitutional,  null  and  void. 

II.  That  the  defendants  be  restrained  from  voluntarily  complying  Avith 
the  provisions  of  said  act  and  making  the  lists,  returns  and  statements 
above  referred  to  or  paying  the  tax  aforesaid. 

III.  And  that  your  orator  may  have  such  other  or  further  or  different 
relief  in  the  premises  as  to  a  court  of  equity  may  seem  meet. 

To  the  end,  therefore,  that  the  said  defendants  may,  if  they  can,  shoAv 
why  your  orator  should  not  have  the  relief  herein  and  hereby  prayed,  and 
may  full,  true,  direct  and  perfect  answer  make  to  the  best  and  utmost  of 
their  knowledge,  remembrance,  information  and  belief,  the  said  The 
Farmers'  Loan  and  Trust  Company,  under  its  corporate  seal,  and  the  said 
individual  defendants,  not  under  oath — an  answer  under  oath  being  hereby 
expressly  waived — to  each  and  all  of  the  matters  and  things  in  this  bill 
of  complaint  contained,  and  that  as  fully  and  particularly  as  if  the  same 
were  here  repeated,  paragraph  by  paragraph,  and  they  were  specially  in- 
terrogated thereunto :  may  it  please  your  lienors  to  grant  unto  your  orator 
a  subpoena  ad  respondendum  issuing  out  of  and  under  the  seal  of  this 
honorable  court,  to  be  directed  to  the  said  defendants.  The  Farmers'  Loan 
and  Trust  Company,  Samuel  Sloan,  William  Waldorf  Astor,  William  Reni- 
sen,  Isaac  Bell,  James  Roosevelt,  Thomas  Eutter,  William  H.  Wisner, 
JJarius  O.  Mills,  Percy  R.  Pyne,  Edward  R.  Bell,  Charles  H.  Thompson, 
Henry  A.  C.  Taylor,  Robert  C.  Boyd,  Alexander  T.  Van  Nest,  James  Still- 
man,  Moses  Taylor  Pyne,  Henry  Van  Rensselaer  Kennedy,  Edward  R. 
Bacon,  Charles  L.  Colby,  Cleveland  H.  Dodge,  Cliarles  A.  Peabody,  Jr., 
Henry  Hentz,  Eosewell  G.  Rolstou,  Robert  F.  Ballantine,  James  Neilson 
and  Franklin  D.  Locke,  commanding  them  and  each  of  them  on  a  certain 
day  and  under  a  certain  penalty  to  be  therein  inserted,  to  appear  before 
your  honors  in  this  honorable  court,  and  then  and  there  full,  true,  direct 
and  perfect  answer  make  to  all  and  singular  the  premises;  and,  further, 
to  perform  and  abide  by  such  further  order  and  decree  as  to  your  honors 
shall  seem  meet;  and  also  a  writ  of  provisional  and  a  writ  of  perpetual 
injunction  to  the  same  purport,  tenor  and  effect  as  is  hereinbefore  set  forth 
and  prayed. 

And  your  orator,  as  in  duty  bound,  will  ever  praj',  etc. 

Seward,  Guthrie,  Morawetz  &  Steele, 

Solicitors  for   Complainant, 
29  Nassau  Street,  New  York  City. 
Joseph  H.  Choate, 
Clarence  A.  Seward, 
William  D.  Guthrie, 
Charles  Steele, 
David  Willcox, 

Of  Counsel. 
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United  States  of  Amkrica,    ) 
Southern  District  of  New  YorTc.  C 

William  D.  Guthrie,  being  duly  sworn,  doth  depose  and  say  that  he  is 
one  of  the  solicitors  for  the  complainant  Charles  Pollock,  named  in  the 
foregoing  bill  of  complaint;  that  the  reason  why  this  verification  is  not 
made  by  said  Pollock  is  that  he  is  absent  from  the  southern  district  of 
New  York  and  in  the  State  of  Massachusetts;  that  deponent  has  read  said 
bill  and  knows  the  contents  thereof;  that  the  same  is  true  to  his  own 
knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on  in- 
formation and  belief,  and  that,  as  to  those  matters  he  believes  it  to  be 
true.  The  sources  of  deponent's  information  and  belief  as  to  all  matters 
therein  not  stated  upon  his  knowledge  are  communications  with  the  plain- 
tiff through  the  Boston  correspondents  of  deponent's  firm,  who  have 
conferred  with  said  Pollock;  reports  published  by  the  defendant  trust 
company   and   Exhibits   A   and   B    in    the   possession   of    deponent's   firm. 

William  D.  Guthrie. 

Subscribed   and  sworn  to  before   me,   this   19th   day  of   January,   1895. 

Gael  A.  De  Gersdorff, 
[Notarial  Seal]  Notary  Public,  New  York  County   (99). 

EXHIBIT  A 

New   York,   January   5,    1895. 

To  Samuel  Sloan,  William  Waldorf  Astor,  William  Remsen,  Isaac  Bell, 
James  Eoosevelt,  Thomas  Rutter,  William  H.  Wisner,  Darius  O.  Mills, 
Percy  R.  Pyne,  Edward  R.  Bell,  Charles  H.  Thompson,  Henry  A. 
C.  Taylor,  Robert  C.  Boyd,  Alexander  T.  Van  Nest,  James  StiUman, 
Moses  Taylor  Pyne,  Henry  Van  Rensselaer  Kennedy,  Edward  R. 
Bacon,  Charles  L.  Colby,  Cleveland  H.  Dodge,  Charles  A.  Peabody,  Jr., 
Henry  Hentz,  Eosewell  G.  Rolston,  Robert  F.  Ballantine,  James  Neil- 
son,  and  Franklin  D.  Locke,  directions  of  the  Farmers'  Loan  &  Trust 
Company. 

Sirs:  I  am  a  shareholder  in  the  Farmers'  Loan  &  Trust  Company, 
and  am  informed  that  the  company  intends  to  voluntarily  comply  with 
the  requirements  of  the  provisions  relating  to  income  tax  contained  in 
the  act  of  Congress  of  the  United  States  entitled  "An  act  to  reduce 
taxation,  and  to  provide  revenue  for  the  Government,  and  for  other  pur- 
poses," which  became  a  law  August  28th,  1894,  and  is  known  as  the 
tariff  act. 

I  claim  that  the  provisions  of  said  act  of  Congress  in  respect  to  in- 
come tax  are  unconstitutional.  As  a  shareholder  in  said  trust  company, 
I  hereby  protest  against  any  action  of  the  company  and  its  directors 
in  voluntarily  complying  with  said  income  tax  provisions,  and  I  request 
that  said  trust  company  and  its  directors  shall  refrain  from  voluntarily 
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complying  with  any  of  said  provisions,  and  from  voluntarily  paying  the 
tax  provided  for  therein,  and  from  voluntarily  making  lists,  returns, 
and  statements  in  its  own  behalf  and  ia  behalf  of  minors  and  other 
persons  for  whom  it  is  acting  in  a  fiduciary  capacity.  I  further  request 
that  said  company  and  its  directors  shall  contest  the  constitutionality 
of  said  act  and  protect  it-s  shareholders  and  beneficiaries,  and  apply  to 
a  court  of  competent  jurisdiction  to  determine  its  liability  under  the 
same,  or  take  such  steps  as  may  be  necessary  to  protect  the  rights  of 
the  trust  company's  shareholders  and  those  for  whom  it  acts  in  its  num- 
erous fiduciary  capacities. 

Yours  very  truly, 
Charles  Pollock, 
By  Seward,  Guthrie,  Morawetz  &  Steele,  His  Attorneys. 

EXHIBIT  B. 

The  Farmers'  Loan  and  Trust  Company, 

16,   18,  20   &  22  William  St., 
New  York,  January  18th,  1895. 

Charles  Pollock,  Esq.,  c.  o.  Messrs.  Seward,  Guthrie,  Morawetz  &  Steele, 
31  Nassau  Street,  City. 

Dear  Sir:  Kef  erring  to  your  circular  letter  of  the  5th  inst.,  addressed 
to  the  directors  of  this  company,  we  have  to  say  that  the  board  of  di- 
rectors, at  a  meeting  held  this  day,  considered  the  matter,  and  we  hand 
you  herewith  a  certified  copy  of  the  resolution  which  they  passed  in 
relation  to  your  request. 

Very  truly  yours. 

The  Farmers'  Loan  &  Trust  Co., 
(Ene.)  By  E.  S.  Marston,  Sec'y. 

(Enclosure  referred  to  in  foregoing  letter:) 
The  Farmers'  Loan  and  Trust  Company, 
16,  18,  20,  and  22  William  St. 

New  York,  January  18th,   1895. 

At  a  regular  meeting  of  the  board  of  directors  of  the  Farmers'  Loan 
and  Trust  Company,  held  this  day,  the  following  resolution  was  passed: 

"Kesolved,  That  the  board  of  directors  deem  it  inexpedient  to  comply 
with  the  demand  of  Mr.  Pollock,  on  the  ground  that  the  failure  to  comply 
with  the  provisions  of  the  income-tax  law  would  subject  the  company 
to  litigation  with  the  United  States,  and  the  risk  of  incurring  penalties, 
and  of  clouding  the  title  to  all  the  real  estate  held  by  it  on  its  own 
behalf  and  in  its  fiduciary  capacity." 

I  hereby  certify  that  the  foregoing  is  a  true  and  correct  copy  of  the 
resolutions  approved  by  the  board  of  directors  of  the  Farmers'  Loan 
and  Trust  Company. 

Edwin  S.  Marston,  See'y.     [Corporate  Seal] 


3972 


APPENDIX 


FORM  YIL— STOCKHOLDERS'   BILL  FOR  INJUNCTION   AGAINST 

TRANSFER  OF  ASSETS  AND  DISCOVERY  WITH 

INTERROGATORIES. 

[154  Fed.  140.] 
To  the  Honorable  the  Judges  of  fhc  IM.strict  Court  of  the  United  States 
for  the  District  of  Maine: 
HiNRY  B.  Snydfr,  a  resident  and  citizen  of  the  Borough  of  Manhattan, 
City,  County  and  State  of  New  York,  and  the  Southern  District  of  New- 
York,  in  his  own  right  and  on  behalf  of  all  other  stockholders  of  the 
DeForest  Wireless  Telegraph  Company  who  may  come  in  and  contribute 
to  the  expenses  of  this  action,  presents  this,  his  Bill  of  Complaint  against 
the  DeForest  Wireless  Telegraph  Company,  a  corporation  organized  and 
existing  under  the  laws  of  the  State  of  Maine,  and  a  citizen  and  resi- 
dent of  the  State  of  Maine;  and  the  American  DeForest  Wireless  Tele- 
graph Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Maine,  and  a  citizen  and  resident  of  the  State  of  Maine; 
and  the  Atlantic  DeForest  Wireless  Company,  a  corporation  organized 
and  existing  under  the  laws  of  the  State  of  Maine^  and  a  citizen  and 
resident  of  the  State  of  Maine,  all  of  which  corporations  are  citizens 
and  residents  of  the  City  of  Portland  and  State  of  Maine;  and  there- 
upon  your  orator  complains  and   says: 

I.  Prior  to  the  1st  day  of  April,  1903,  the  plaintiff  had  been  con- 
tinually, and  still  is,  the  sole  owner,  in  his  own  right,  for  value  paid 
to  the  persons  to  whom  said  stock  was  originally  issued,  of  27,000  shares 
of  the  capital  stock  of  the  defendant,  the  DeForest  Wireless  Telegraph 
Company,  of  the  par  value  of  $10.00  each,  amounting  to  the  sum  of 
$270,000,  in  all,  which  stock  prior  to  the  sale,  conveyance  and  transfer 
hereinafter  mentioned  was  worth,  at  least  the  said  sum  of  $270,000. 

II.  The  defendant,  the  DeForest  Wireless  Telegraph  Company,  which 
is  hereinafter  usually  described  as  the  DeForest  Company,  was  organ- 
ized under  the  laws  of  the  State  of  Maine  on  or  about  the  7th  day  of 
February,  1902,  with  a  nominal  capital  of  $3,000,000,  which  was  orig- 
inally divided  into  three  million  shares  of  the  par  value  of  one  dollar 
])er  sliare.  but  which,  by  a  resolution  of  the  stockholders  thereof,  adopted 
on  or  about  March  25th,  1902,  and  filed  in  the  office  of  the  Secretary 
of  the  State  of  Maine  on  or  about  March  25th,  1902,  was  divided  into 
300,000  shares  of  the  par  value  of  $10.00  per  share.  The  purposes  of 
said  cor|:ioration  as  set  forth  in  the  certificate  of  organization  thereof, 
were  amongst  others,  as  follows:  To  transmit  messages  by  the  various 
systems  or  devices  of  electricity  or  otherwise,  that  are  now  known,  or 
that  may  hereafter  be  discovered,  and  particularly  by  the  system  popu- 
larly known  as  wireless  telegraphy,  from  the  City  of  Portland  to  South 
Harpswell  in  the  County  of  Cumberland,  in  the  State  of  Maine,  by  the 
usual  lines  of  travel,  and  elsewhere;  not  contrary  to  the  laws  of  the 
State  of  Maine.  To  manufacture,  purchase,  construct  or  otherwise  ac- 
quire,  to   bald,   cnvij,   control,   operate   or   otherwise   dispose   of    electrical 
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or  auy  other  contrivances,  \\ork8  and  all  necessary  instruments  and 
machinery  for  transmitting  messages  by  signals  or  any  other  devices, 
electrical  or  othenvise.  To  apply  for,  purchase  or  otherwise  acquire, 
hold  and  own  inventions,  and  processes  secured  under  letters  patent  of 
the  United  States  and  elsewhere.  To  construct,  purchase,  lease  or  other- 
wise acquire,  to  maintain,  operate  and  control,  electric  ship  lines,  steam- 
ship lines  or  other  water  craft  for  transportation  purposes.  To  equip 
vessels,  ships  or  other  boats  or  buildings  with  any  systems  or  devices 
for  receiving  and  transmitting  messages.  To  carry  on  said  business  in 
any  State,  Territory,  Colony  or  possession  of  the  United  States  of  Amer- 
ica or  foreign  country,  as  principals,  agents,  contractors,  trustees  and 
otherwise  so  far  as  it  may  be  done  in  accordance  with  the  laws  of  the 
State  of  Maine  witli  a  provision  that  said  corporation  should  not  operate 
telegTaph  lines  within  the  State  of  Maine  contrary  to  the  laws  of  the 
State  of  Maine;  nor  make,  generate,  sell,  distribute  and  supply  elec- 
tricity for  lighting,  heating,  manufacturing  or  mechanical  purposes  within 
the  State  of  Maine  contrary  to  the  laws  of  the  State  of  Maine.  The 
principal  objects  for  which  said  corporation  was  organized  which  were 
announced  to  the  persons  purchasing  shares  of  stock  of  the  same  were 
for  the  purpose  of  promoting,  developing,  exploiting,  patenting  and 
rendering  useful  and  practical  to  the  public  a  method  or  system  of  wire- 
less telegraphy,  for  conveying  from  place  to  place  through  the  air,  and 
without  any  medium  or  conductor  other  than  the  atmosphere,  messages 
and  information,  for  the  purpose  of  erecting,  equipping  and  maintaining 
stations  and  apparatus  for  the  use  and  purpose  of  the  said  method  or 
system  and  of  serving  the  public  in  conveying  messages  and  informa- 
tion by  means  of  the  said  method  or  system.  On  the  4th  day  of  Janu- 
ary, 1904,  the  said  DeForest  Company  was  the  sole  owner  of,  and  exclusively 
owned,  operated  and  controlled,  under  and  by  virtue  of  the  allowance 
of  58  claims  for  letters  patent  of  the  United  States  of  America,  Serial 
No.  67,13G  and  patent  applications  numbered  50,678,  67,136,  43,096;  and 
by  virtue  of  certain  letters  patent  duly  issued  by  the  United  States, 
and  by  Governments  of  other  countries  to  jjersons  from  whom,  by  sundry 
mense  assignments,  the  said  DeForest  Company  acquired  the  title  to  the 
same. 

The  numbers  and  descriptions  of  all  of  said  letters  patent  and  the 
inventions  thereby  discovered  and  the  names  of  all  the  assignors  thereof 
are  to  your  orator  unknown,  but  two  of  said  letters  patent,  as  your 
orator  is  informed,  and  believes,  are  numbers  71,600  and  71,634;  and 
one  of  the  assignors  of  the  same  was  Lee  DeForest.  Said  DeForest 
Company  then  owned,  controlled  and  used  an  original  system  of  wire- 
less telegraphy  knoAvn  as  the  DeForest  Anti-Coherer  Method  or  system; 
and  one  or  more  laboratories  and  manufacturies  in  the  State  of  New- 
Jersey  and  elsewhere;  and  certain  wireless  telegraph  stations  in  the  State 
of  New  York  and  elsewhere  on  the  Atlantic  Coast,  some  of  which  stations 
were  constructed  and  in  operation  at  said  time;  and  others  which  were 
.  then  in  the   course   of  construction.     Prior  to   January   4,   1904,   the   said 
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DeForest  Company  had  the  exclusive  right  to  use  and  then  used  the 
said  system  and  inventions  in  the  operation  of  nmuerous  wireless  tele- 
graph stations  in  and  about  the  City  of  New  York  and  other  portions 
of  the  Tnited  States  of  America  for  the  transmission  of  aerograms  or 
wireless  messages  by  which  method  or  system  messages  could  be,  and 
were,  transmitted  at  a  high  rate  of  speed,  limited  only  by  the  ability 
of  the  operator. 

Prior  to  and  on  the  4th  day  of  January,  1904,  the  said  method  or 
system  had  been,  and  was  widely  and  extensively  advertised,  and  had 
been,  and  was,  favorably  known  throughout  the  ITnited  States  of  America 
and  enjoyed  great  prestige  in  the  financial  world,  and  had  been  and  was,  of 
great  value  and  constituted  a  valuable  asset  of  the  defendant,  the  De- 
Forest  Wireless  Telegraph  Company,  and  rendered  the  capital  stock  of 
the  defendant,  the  DeForest  Company,  of  great  value  and  of  the  value 
of  at  least  $10.00  per  share. 

HI.  The  defendant,  the  American  DeForest  Wireless  Telegraph  Com- 
pany, which  is  hereinafter  usually  described  as  the  American  Company, 
was  organized  under  color  of  the  laws  of  the  State  of  Maine  on  or  about 
the  26th  day  of  November,  1902,  for  the  following  declared  purposes, 
amongst  others,  as  set  forth  in  its  certificate  of  incorporation.  To  con- 
struct, establish,  equip,  install,  maintain  and  operate,  or  cause  to  be 
constructed,  established,  equipped,  installed,  maintained  and  operated,  and 
to  maintain  and  operate  a  system  of  wireless  telegraphy  for  communi- 
cation or  other  purposes  for  which  the  same  may  be  used  between  the 
towns  of  Kittery  to  Kittery  Point  in  the  County  of  York,  State  of  Maine, 
by  the  usual  lines  of  travel  and  elsewhere,  but  not  contrary  to  the  laws 
of  the  State  of  Maine;  and  on,  over,  under  and  across  any  and  all  lands 
and  water  and  between  land  and  water,  objects  and  persons  thereon 
throughout  the  whole  of  the  States  of  the  United  States  of  America, 
except  in  the  State  of  Maine,  the  Territories  of  the  United  States,  its 
colonial  possessions,  territorial  acquisitions  and  foreign  countries,  and 
between  the  same  or  any  of  them,  or  any  part  or  parts  thereof;  and  for 
constructing,  establishing,  equipping,  installing  and  operating  the  same; 
to  acquire,  grant  concession  rights,  privileges,  power  and  authority  therefor 
from  the  governing  or  sovereign  powers  of  the  Cities,  States  or  countries 
and  of  territorial  districts  or  subdivisions  thereof,  or  of  any  of  them 
or  from  persons  in  authority  either  in  corporate  capacity,  departments, 
bureaus  or  otherwise  and  from  corporations,  individuals,  firms  and  asso- 
ciations; and  to  have  power  to  do  and  to  perform  all  matters  and  things 
necessary  for,  incidental  to,  or  connected  with,  the  construction,  equip- 
ment, maintenance,  management,  operation  and  conduct  of  such  business 
or  of  any  business,  whether  manufacturing  or  otherwise,  which  the  cor- 
poration may  think  calculated  directly  or  indirectly  to  effectuate  those 
objects  or  any  of  them,  or  of  any  parts  thereof;  and  for  other  purposes, 
with  a  proviso  that  the  said  corporation  should  not  operate  telegraph 
and  telephone  lines  in  the  State  of  Maine,  contrary  to  the  laws  of  the 
State  of  Maine. 
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Your  orator  is  informed  and  believes  and  charges  that  many  of  the 
said  objects  of  the  said  incorporation  were  in  violation  of  and  were  not 
authorized  by  the  laws  of  the  State  of  Maine;  and  that  the  said  Amer- 
ican Company  has  no  lawful  right  to  maintain  and  operate  a  wireless 
telegraph  system  and  stations  anywhere. 

The  said  American  Company  was  organized  by  one  Abraham  Schwartz, 
who  at  that  time  had  assumed  the  name  of  Abraham  White  for  the  pur- 
pose of  concealing  himself  from  his  creditors  and  avoiding  criminal  prose- 
cution in  the  State  of  Texas  and  elsewhere;  and  by  others,  who  were 
stockholders  of  the  said  DeForest  Company,  with  the  funds  of  the  said 
DeForest  Company.  The  control  of  the  said  American  Company  and  a 
majority  of  the  shares  of  the  stock  of  the  same  that  had  been  issued 
were  until  about  January  4tli,  1904,  vested  in  the  said  DeForest  Company. 
Your  orator  is  informed  and  believes:  That  no  subscriptions  were 
made  in  good  faith  to  any  of  the  shares  of  stock  of  the  said  American 
Company;  that  no  cash  was  paid  into  the  treasury  of  said  corporation 
for  any  shares  of  the  same  prior  to  January  4th,  1904;  that  none  of  the 
subscribers  to  the  capital  stock  of  said  American  Company  ever  paid 
any  cash  for  the  same;  that  none  of  the  subscribers  to  the  capital  stock 
of  the  said  American  Company  ever  paid  any  value  for  the  same;  that 
none  of  the  subscribers  to  the  capital  stock  of  the  said  American  Com- 
pany ever  paid  full  value  for  the  same;  and  that  all  the  shares  of  stock 
issued  by  the  said  American  DeForest  Company  were  unlawfully  issued 
and  are  void.  The  true  object  of  the  incorporation  of  the  said  American 
Company  was  in  order  to  furnish  a  means  of  defrauding  the  creditors 
of  the  said  original  DeForest  Company  and  of  defrauding  the  stock- 
holders of  the  said  DeForest  Company,  and  especially  such  of  the  stock- 
holders thereof  as  never  acquired  any  of  the  shares  stamped  special  treas- 
ury stock,  as  hereinafter  described. 

IV.  The  said  certificate  of  incorporation  of  the  said  DeForest  Com- 
pany and  the  by-laws  of  the  said  DeForest  Company  contained  no  pro- 
vision for  the  issue  of  shares  of  preferred  capital  stock  of  the  same; 
nor  for  the  issue  of  treasury  stock  of  the  same;  nor  for  the  issue  of  any 
class  of  stock  of  the  same,  which  should  have  any  preference  over  shares 
of  any  other  kind.  Notwithstanding  this,  without  any  authority  from 
the  stockholders  of  said  DeForest  Company  and  without  any  authority 
from  the  directors  of  said  company  and  without  any  authority  of  law 
the  officers  in  control  of  said  DeForest  Company,  amongst  others,  the 
said  Abraham  White,  stamped  and  caused  to  be  stamped  upon  a  large 
number  of  certificates  of  shares  of  stock  in  said  DeForest  Company,  the 
words  "Special  Treasury  Stock"  and  sold  the  same  in  the  market  under 
representations  to  the  purchasers  and  holders  thereof  that  the  holders  of 
said  preferred  shares  would  receive  special  privileges  greater  than  those 
owned  by  the  holders  of  other  shares  of  stock  in  said  DeForest  Company. 
All  of  this  was  done  subsequently  to  the  acquisition  by  your  orator  of 
the  shares  of  stock  in  said  DeForest  Company  owned  by  him  as  afore- 
said.    Thereupon   the  said   officers  in  control  of   said   DeForest   Company, 
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without  any  authority  from  the  stockholders  and  without  any  authority 
from  the  directors  of  the  same  and  without  any  authority  of  law,  pub- 
lished statements  to  the  effect  that  they  would  pay  to  the  holders  of 
"special  treasury  stock"  in  said  DeForest  CJompany,  such  dividends,  and 
issued  such  stock  and  paid  the  same  every  60  days  beginning  August 
120th,  1903,  for  a  considerable  period  of  time.  No  such  stotk  dividends 
wore  declared  or  paid  to  your  orator  nor  to  the  holders  of  any  shares 
of  stock  in  said  DeForest  Company  except  such  stock  as  was  stamped 
"special  treasury  stock"  as  aforesaid.  The  shares  of  stock  in  said  Amer- 
ican Company  issued  as  aforesaid,  were  owned  by  the  said  DeForest 
Company  and  were  unlawfully  issued  in  violation  of  the  rights  of  your 
orator  and  of  other  persons  holding  shares  of  stock  in  the  same. 

V.  Upon  information  and  belief,  that  on  or  about  the  4th  day  of 
January,  1904,  without  notice  to  and  without  the  knowledge  of  your 
orator  and  against  the  will  of  your  orator  and  in  violation  of  the  rights 
of  your  orator  as  a  stockholder  of  the  DeForest  Company  as  aforesaid, 
and  in  violation  of  the  rights  of  the  other  holders  of  the  capital  stock 
of  the  said  DeForest  Company  the  defendant,  the  American  Company, 
procured  the  execution  by  the  ofiicers  of  the  defendant,  the  DeForest 
Company,  of  a  certain  paper  or  papers  which  purported  to  grant  to  the 
said  American  Company  the  right  to  use  the  said  patents  and  certain 
other  property  of  said  DeForest  Company  for  a  period  of  time,  the  dura- 
tion of  which  is  unknown  to  your  orator.  No  consideration  and  no 
adequate  consideration  was  paid  by  the  said  American  Company  to  said 
DeForest  Company  for  the  execution  of  said  paper  nor  for  such  con- 
veyance. Said  conveyance  was,  as  your  orator  is  informed  and  believes, 
ill  the  form  of  a  lease  or  of  a  grant,  but  the  exact  terms  of  the  same 
are  to  your  orator  unknown;  and  your  orator  has  no  information  con- 
cerning the  exact  terms  of  said  conveyance.  In  the  New  YorTc  Herald, 
Sunday,  January  10th,  1904,  the  said  defendant,  the  American  DeForest 
Company,  published  an  advertisement  with  the  knowledge  and  approval 
of  the  said  DeForest  Company,  which  contained  amongst  other  things 
the  following  statement : 

"The  American  DeForest  Wireless  Telegraph  Company  now  owns  more 
than  100  patents  in  this  and  foreign  countries  *  *  *  The  recent 
consolidation  by  which  the  American  DeForest  Wireless  Telegraph  Com- 
pany becomes  the  leading  and  strongest  in  the  world  embraces  the  acqui- 
sition of  the  following  companies:  The  DeForest  Wireless  Tel.  Co."; 
then  follow  the  names  of  several  other  wireless  telegraph  companies. 
The  said  advertisement  concludes  with  the  statements  that  subscriptions 
will  be  received  for  stock  in  the  American  DeForest  Wireless  Telegraph 
Company  and  that  the  immediate  purchase  of  that  stock  is  recommended. 

On  or  about  December  22,  1903,  a  circular,  addressed  to  the  stock- 
holders of  said  DeForest  Company,  bearing  said  date,  was  sent  by  the 
defendant,  the  DeForest  Company,  to  a  number  of  persons,  not,  however, 
to   this   plaintiff   nor   to   all    the   stockholders   of    the    DeForest   Company, 
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which  contained  among  other  things  the  following  statements,  signed 
by  the  Greater  New  York  Security  Company: 

"We  beg  to  inform  you  that  negotiations  have  been  completed,  by 
which  the  ownership  and  control  of  every  wireless  telegraph  patent  owned 
by  the  DeForest  Wireless  Telegraph  Company  (Parent  Company),  the 
International  Wireless  Telegraph  Company  and  the  Greater  New  York 
Security  Company  will  be  acquired  by  tlie  American  DeForest  Wireless 
Telegraph   Company. ' ' 

A  subsequent  portion  of  said  circular  under  the  heading  of  "place  of 
exchange  of  securities"  contained  the  following  statement:  "The  special 
treasury  shares  of  the  DeForest  Wireless  Telegraph  Company  mil  be 
exchanged  share  for  share  for  the  new  preferred  cumulative  and  partici- 
pating shares  of  the  American  DeForest  Telegraph  Company;  and  in 
addition  holders  of  the  special  treasury  will  also  receive  a  bonus  of  100% 
in  common  stock  of  the  American  DeForest  Company,  i.e.,  1  share  com- 
mon for  each  share  preferred,  together  with  60  days  rights  for  the  pur- 
chase of  additional  shares  of  said  preferred  stock  to  the  amount  of  100% 
of  your  holdings."  Said  circular  subsequently  stated  as  follows:  "The 
stock  of  the  DeForest  Wireless  Telegraph  Company  other  than  the  special 
treasury  shares  referred  to  herein  will  be  exchanged  for  the  common 
stock  of  the  American  DeForest  Wireless  Telegraph  Company  (share 
for  share  alike)   upon  the  payment  of  $1.00  per  share." 

A  copy  of  the  said  circular  was  subsequently  delivered  to  your  orator 
by  one,  M.  Hayden,  who  received  the  same  from  the  defendant,  the 
American  DeForest  Wireless  Telegraph  Company,  some  time  during  the 
months  of  January  or  February,  1904.  On  or  about  January  4th,  1904, 
a  circular  addressed  to  the  stockholders  of  the  American  DeForest  Wire- 
less Telegraph  Company  was  printed  and  issued  by  the  officers  of  the 
American  DeForest  Wireless  Telegraph  Company  and  of  the  DeForest 
Wireless  Telegraph  Company  signed  also  by  the  Greater  New  York  Se- 
curity Company  which  was  controlled  by  the  said  officers.  Said  circular 
contained  amongst  other  things,  the  following: 

"To  the  stockholders  of  the  American  DeForest  Wireless  Telegraph 
Company:  In  rewponse  to  the  inquiries  regarding  the  present  position 
of  the  American  DeForest  Wireless  Telegraph  System  would  beg  to  sub- 
mit a  statement  of  the  same  and  of  the  more  recent  developments.  Of 
the  greatest  importance  during  the  last  quarter  has  been  the  absorption 
of  the  following  companies  by  the  American  DeForest  Wireless  Telegraph 
Company:  Consolidated  Wireless  Telegraph  Company,  the  American  Wire- 
less Telephone  and  Telegi-aph  Company,  New  England  Wireless  Telegraph 
and  Telephone  Company,  Federal  Wireless  Telegraph  Company,  North- 
western Wireless  Telegraph  Company,  International  Wireless  Telegraph 
Company,  DeForest  Wireless  Telegraph  Company  *  *  *  *  and  the 
acquisition  of  valuable  patents  in  addition  to  the  American  DeForest 
Patents  and  nine  stations  strategically  located  on  the  Atlantic  Coast, 
but    also    3)1    increase    in    the    numl)er    of    Wireless    Experts    avIio    are    con- 
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stantly   working   to   maintain   the   scientific   superiority    of    the    DeForest 
System. ' ' 

Your  orator  received  the  said  circular  from  said  M.  Hayden  who  re- 
ceived the  same  from  the  American  DeForest  Wireless  Telegraph  Com- 
pany, at  the  same  time  that  the  said  Hayden  received  the  other  circular 
hereinbefore   mentioned. 

Later,  during  the  year  1904,  the  American  DeForest  Wireless  Tele- 
graph Company  printed  and  issued  to  the  Public  a  circular  with  the 
following   title: 

"A  Few  Reasons  Why  You  Should  Buy  American  DeForest  Wireless 
Telegraph  Stock  Now."  Said  circular  contains  amongst  other  things, 
the  following: 

"Warning.  The  Am.  D.  F.  W.  T.  Co.  now  controls  the  assets  and 
patents  of  the  old  DeForest  Co.,  making  the  stock  of  the  old  DeForest 
Co.  of  no  material  value,  as  the  stock  of  the  old  Company  has  been 
offered  to  investors  with  advice  leading  them  to  suppose  that  it  is  the 
stock  of  the  new  company,  great  care  should  be  taken  in  purchasing, 
and  the  safe  way  is  to  purchase  direct  from  the  company  or  to  ask  the 
advice  of  the  company  before  purchasing  from  outside  brokers." 

The  said  circular  concludes  as  follows:  "Send  your  order  for  the 
amount  of  stock  you  want  and  make  all  remittances  to  American  De- 
Forest  Wireless  Telegraph  Co.,  80  Wall  Street,  New  York.  Wealth  will 
follow  in  the  track  of  this  investment  just  as  surely  as  it  followed  in 
the  track  of  an  investment  in  Bell  Telephone  Stock. ' ' 

VII.  On  or  about  January  7,  1904,  and  subsequently  thereto,  the  said 
DeForest  Wireless  Telegraph  Company  gradually  turned  over  to  the  said 
American  DeForest  Wireless  Telegraph  Company,  all  of  the  assets  of 
said  former  company,  including  a  number  of  wireless  telegraph  stations 
on  the  Atlantic  coast,  one  or  more  of  which  were  then  in  course  of  con- 
struction above  mentioned;  and  its  said  laboratory  and  manufactory; 
and  the  use  of  all  of  the  patents  of  said  DeForest  Wireless  Telegraph 
Company  was  then  transferred  by  the  officers  of  the  DeForest  Wireless 
Telegraph  Company  to  the  said  American  DeForest  Wireless  Telegrapli 
Company. 

At  said  times,  the  presidents  of  both  said  corporations  were  the  same, 
namely,  the  said  Abraham   Schwartz   or  White. 

At  said  times,  the  vice  presidents  of  both  said  corporations  were  the 
same,  namely,  one  Lee  DeForest. 

The  Secretary  and  Treasurer  of  both  said  corporations  at  said  times 
was  the  same,  Francis  X.  Butler. 

The  said  transfer  of  assets  by  the  said  DeForest  Wireless  Telegraph 
Company  to  the  said  American  DeForest  Wireless  Telegraph  Company 
was  gradual;  and  was  terminated,  as  your  orator  is  informed  and  be- 
lieves, sometime  during  the  autumn  of  the  year  1904.  The  only  con- 
sideration which  the  said  DeForest  Company  received  from  the  said 
American  DeForest  Company  consisted,  as  your  orator  is  informed  and 
believes,   of   a   block   of   stock   of   the   said   American   DeForest   Company 
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of  the  nominal  par  value  of  about  $1,500,000  or  more,  which  stock  had 
no  value;  except  such  value  as  it  obtained  through  the  said  transfer 
of  the  assets  of  said  DeForest  Company.  Said  stock  of  said  American 
DeForest  Company  had  no  market  value  at  the  time  of  its  issue  to  said 
DeForest  Company.  It  has  at  the  present  time  no  actual  value,  and 
the  only  market  value  that  the  same  has  ever  had,  is  caused  by  the  said 
transfer  of  the  assets  of  the  said  DeForest  Company.  Said  American 
DeForest  Company  has  no  assets  and  never  had  any  assets  except  prop- 
erty of  the  said  DeForest  Company,  which  it  had  unlawfully  taken  into 
its  possession;  and  the  stock  of  said  American  DeForest  Company  was 
never  lawfully  issued.  The  said  stock  of  the  said  American  DeForest 
Company  was,  immediately  upon  the  delivery  of  the  certificates  thereof 
to  the  persons  in  control  of  said  DeForest  Company,  appropriated  by 
the  said  persons,  who  received  the  same  for  their  own  use  under  color 
of  an  alleged  pledge  of  the  same  to  another  company,  purporting  to 
be  a  corporation  under  the  laws  of  the  State  of  New  York,  known  as 
the  Greater  New  York  Security  Company,  the  president  of  which  was 
the  said  Abraham  White;  and  which  was  controlled  by  said  White,  and 
the  legal  or  equitable  title  to  all  the  stock  in  which,  was  owned  by  said 
Abraham  White,  as  security  for  a  fictitious  indebtedness  alleged  to  exist 
by  said  DeForest  Company  to  said  Greater  New  York  Security  Company: 
Upon  information  and  belief:  Said  fictitious  indebtedness  arose  from 
the  fact  that  the  said  Greater  New  York  Security  Company  had  fraudu- 
lently obtained  a  contract  from  said  DeForest  Company  by  which  the 
said  Security  Company  obtained  the  stock  of  the  DeForest  Company  at 
a  price  not  averaging  more  than  ten  cents  a  share,  which  price  was  at 
all  times  much  less  than  the  value  of  the  same.  Said  stock  was,  prior 
to  January,  1904,  of  the  market  value  of  more  than  $7.50  per  share. 
While  tTius  obtaining  said  stock  at  said  price,  the  said  Greater  New  York 
Security  Company  paid  nothing  to  the  said  DeForest  Company  when 
it  received  said  stock;  but  out  of  the  proceeds  of  the  sale  of  said  stock 
by  it  to  persons  who  paid  the  same  in  good  faith  and  for  value;  the 
said  Greater  New  York  Security  Company  made  alleged  advances  on 
behalf  of  said  DeForest  Company  for  office  expenses  and  disbursements, 
which  it  claimed  to  be  in  excess  of  said  sum  of  ten  cents  per  share, 
which  it  had  agreed  to  pay  for  said  stock;  and  thus,  and  by  the  making 
of  fictitious  entries  in  the  books  of  said  Greater  New  York  Security 
Company,  and  in  the  books  of  said  DeForest  Company,  said  Greater 
New  York  Security  Company  established  a  fictitious  claim  for  indebted- 
ness to  it  on  the  part  of  said  DeForest  Company.  The  said  Abraham 
White  was  in  control  of  the  said  Greater  New  York  Security  Company 
and  president  of  said  DeForest  Company  at  all  of  the  said  times ;  and 
your  orator  is  informed  and  believes:  That  said  Abraham  White  was 
president  of  the  said  Greater  New  York  Security  Company  at  all  of  said 
times.  Said  DeForest  Company  then  had  other  debts  which  have  never 
been  paid;  and  said  transaction  was  an  unlawful  preference  of  said 
Security  Company. 
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Vin.  All  of  the  ofificers  and  the  majority  of  the  Directors  of  the 
said  DeForest  Wireless  Telegraph  Company  were,  in  January,  1904, 
owners  of  stock  and  interested  in  stock  of  the  said  American  DeForest 
Company;  and  all  of  tlie  stockholders  who  voted  in  support  of  the  reso- 
lutions which  purported  to  authorize  said  conveyance,  were  holders  of 
stock  and  were  interested  in  stock  in  said  American  DeForest  Company. 
Said  conveyance  was  executed  in  the  name  of  said  DeForest  Wireless 
Telegraph  Company  without  any  lawful  authority;  and  the  execution  of 
the  same  and  the  passing  of  said  resolutions  were  procured  by  fraud. 
No  notice  that  a  resolution  authorizing  any  conveyance  of  the  assets  nor 
of  the  franchises  of  said  DeForest  Company  would  be  proposed  at  a 
stockholders'  meeting,  thereof,  Avas  ever  given  your  orator. 

Since  on  or  about  the  1st  day  of  October,  1904,  the  said  DeForest 
Wireless  Telegraph  Company  has  ceased  to  transact  any  business.  It 
ha&  had  no  office,  and  all  the  assets  of  the  same  have  been  used  and 
many  of  the  same  disposed  of  by  the  said  American  DeForest  Wireless 
Telegraph  Company.  All  the  books  and  papers  of  the  said  DeForest 
Wireless  Telegraph  Company  were  delivered  during  the  month  of  Janu- 
ary, 1904,  to  said  American  DeForest  Wireless  Telegraph  Company. 
Said  books  were,  moreover,  loosely  kept  and  contained  many  false  and 
fraudulent  entries;  and  many  of  the  same  have  been  destroyed,  and 
the  rest  have  been  secreted  by  officers  of  the  said  American  DeForest 
Company. 

Sometime  during  the  year  1904,  the  president  of  the  said  DeForest 
Company,  the  said  so  called  Abraham  -White;  the  vice  president  thereof, 
the  said  Lee  DeForest;  and  the  Secretary  and  Treasurer  thereof,  the 
said  Francis  X.  Butler,  signed  papers,  which  purported  to  resign  their 
positions  as  officers  thereof.  One  Charles  C.  Galbraith,  as  your  orator 
is  informed  and  believes,  was  elected  vice  president  in  the  place  of  the 
said  Lee  DeForest ;  but  your  orator  is  informed  and  believes ;  that  no 
person  has  been  elected  ijresident;  and  that  no  person  has  been  elected 
Secretary;  and  that  no  person  has  been  elected  Treasurer  in  the  place 
of  the  said  persons,  who  claimed  to  have  resigned  from  said  positions. 
No  report  has  been  filed  by  said  DeForest  Wireless  Telegraph  Company 
in  the  office  of  the  Secretary  of  the  State  of  Maine  since  June  25th, 
1904.  Your  orator  has  received  no  notice  of  any  meeting  of  the  stock- 
holders of  the  said  DeForest  Wireless  Telegraph  Company  since  said 
date.  The  said  Francis  X.  Butler  signed  the  report  filed  by  the  said 
DeForest  Wireless  Telegraph  Company  in  the  office  of  the  Secretary  of 
the  State  of  Maine  on  June  2oth,  1904.  In  an  action  in  the  Supreme 
Court  of  the  State  of  New  York  for  the  County  of  New  York  hereinafter 
described,  the  said  Francis  X.  Butler  swore,  in  an  affidavit  therein  filed 
during  the  month  of  December,  1905,  that  he  was  no  longer  an  officer, 
nor  a  director  of  said  DeForest  Wireless  Telegraph  Company.  In  the 
said  action  in  the  Supreme  Court  of  the  State  of  New  York,  the  vice 
president  of  the  said  DeForest  Wireless  Telegraph  Company,  Charles  C. 
Galbraith,  swore  that  he  does  not  know  where  the  books  of  said  corpora- 
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tion  are  located.  Your  orator  has  requested  the  said  Francis  X.  Butler, 
who  is  the  attorney  for  the  said  DeForest  Wireless  Telegraph  Company, 
and  j-our  orator  has  requested  the  said  Galbraith  to  iut'onn  your  orator 
of  the  location  of  siiid  books  and  they  refused  to  give  your  orator  such 
information. 

IX.  Your  orator  did  not  receive  any  information  concerning  the  exe- 
cution of  said  conveyance  by  said  DeForest  Company  to  said  American 
DeForest  Company;  and  your  orator  did  not  receive  any  information 
concerning  the  transfer  of  the  said  assets  of  the  said  DeForest  Company 
to  the  said  American  DeForest  Company;  until  sometime  during  the 
month  of  March,  1904.  He  then  was  and  he  still  is,  ignorant  of  the 
terms  of  the  said  conveyance  and  transfer.  He  was  at  tliat  time  ignorant 
of  his  legal  rights  in  the  matter  and  without  money  to  commence  an 
action  to  protect  his  rights  and  to  protect  the  rights  of  the  said  DeForest 
Company,  because  of  the  execution  of  the  said  paper  as  aforesaid  and 
because  of  said  transfer.  For  the  said  reasons,  and  because  your  orator 
was  in  ill  health  during  the  whole  of  the  year  1904  and  during  part  of 
the  year  1905;  your  orator  was  unable  to  employ  and  to  consult  counsel 
competent  to  advise  him  of  his  rights  in  the  premises  until  sometime 
during  the  month  of  March,  1905.  On  or  about  the  30th  day  of  March, 
1905,  the  following  notice  was  on  behalf  of  your  orator  duly  and  per- 
sonally served  upon  the  said  Francis  X.  Butler  and  upon  one  Henry 
E.  Wise  and  Henry  Doscher,  all  three  of  whom  are  named  as  directors 
of  the  said  DeForest  Company  in  the  last  report  filed  on  behalf  of  the 
same  in  the  office  of  the  Secretary  of  the  State  of  Maine. 
"Sirs: 

Please  take  notice  that  Henry  B.  Snyder  hereby  demands  that  you, 
and  each  of  you,  immediately  take  proceedings  to  revoke,  cancel  and  set 
aside  all  assignments  and  transfers  of  any  property  of  the  DeForest 
Wireless  Telegraph  Company  to  the  American  DeForest  Wireless  Tele- 
graph Company;  and  all  contracts  made  by  the  said  DeForest  Wireless 
Telegraph  Company  with  the  Greater  New  York  Security  Company;  and 
that  you  restore  and  reconvey  to  the  said  DeForest  Wireless  Telegraph 
Company  all  its  property  heretofore  assigned  and  transferred  to  the 
said  American  DeForest  Wireless  Telegrapli  Company  or  to  the  Greater 
New  York  Company. 
Dated,    March   30th,    1905. 

KoGER  Foster. 
James  A.  Allen. 
Attorneys  for  Henry  B.  Snyder, 
•  35  Wall  Street,  New  York. 

To 

DeForest  Wireless  Telegraph  Company  and  its  officers  and  directors; 
and  Abraham  White,  Charles  C.  Galbraith,  Henry  E.  Wise,  Francis  X. 
Butler,  John  Firth,  Samuel  S.  Bogart,  Lee  DeForest,  James  Stewart 
and  Henry  Doscher,  individually  and  as  officers  and  directors  of  the  De- 
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Forest  Wireless  Telegraph  Company;  and  the  stockholders  of  the  DeForest 
Wireless  Telegraph  Company." 

No  answer  to  said  notice  has  been  made  by  any  of  the  said  defendant; 
and  no  action  has  been  taken  in  the  name  of  the  said  DeForest  Company 
for  the  purpose  of  rescinding  the  said  paper  hereinbefore  described.  The 
said  American  DeForest  Company  controls  a  majority  of  the  shares  of 
the  stock  of  the  said  DeForest  Company;  and  your  orator  is  informed 
and  believes  that  the  certificates  for  a  majority  of  the  shares  thereof 
are  held  by  said  American  DeForest  Company;  and  that  on  the  stock- 
book  of  said  DeForest  Company,  said  American  DeForest  Company  is 
registered  as  the  owner  of  a  majority  of  the  shares  of  the  same.  Your 
orator  immediately  and  on  or  about  the  26th  day  of  April,  1905,  began 
an  action  in  the  Supreme  Court  of  the  State  of  New  York  against  the 
said  DeForest  Company  and  the  said  American  DeForest  Company  and 
others  to  set  aside  said  conveyance;  and  said  DeForest  Company  and 
said  American  DeForest  Company  and  said  Greater  New  York  Security 
Company  all  appeared  in  said  action  by  the  same  attorneys,  namely, 
Messrs.  Knabe  &  Butler,  a  law  firm,  of  which  said  Francis  X.  Butler 
is  a  member;  and  the  said  Supreme  Court  has  ordered  in  said  action, 
that  said  DeForest  Company  produce  for  the  inspection  of  your  orator, 
the  books  of  account,  corporate  minutes  and  other  books  and  papers 
of  said  DeForest  Company,  which  show  its  transactions  with  said  Amer- 
ican DeForest  Company,  and  its  transactions  with  said  Greater  New  York 
Security  Company;  and  which  show  what  was  done  in  connection  with 
said  transfer  of  the  assets  of  the  said  DeForest  Company  to  the  said 
American  DeForest  Compauy;  but  your  orator  has  hitherto  been  unable 
to  procure  an  inspection  of  any  of  the  books  and  papers  of  the  said 
DeForest  Company.  An  inspection  and  discovery  of  all  said  books  and 
papers  is  necessary  in  order  that  your  orator  may  prove  his  case  upon 
the  trial  of  said  action.  Your  orator  has  grave  doubts  as  to  his  ability 
to  obtain  from  the  Supreme  Court  of  the  State  of  New  York,  the  ap- 
pointment of  a  Eeceiver  of  the  said  DeForest  Company,  and  the  appoint- 
ment of  a  Eeceiver  of  all  the  assets  thereof;  and  he  fears,  lest  upon 
an  application  to  said  New  York  Court  for  the  appointment  of  a  Ee- 
ceiver in  said  action,  the  Supreme  Court  might  limit  the  authority  of 
the  Eeceiver  appointed  to  the  custody  and  collection  of  assets  within 
the  State  of  New  York.  And  your  orator  is  informed  and  advised  by 
his  counsel,  learned  in  the  law,  and  your  orator  believes:  That  the  due 
protection  of  the  rights  of  your  orator  and  of  the  other  stockholders  of 
said  DeForest  Company  requires  the  appointment  of  a  Eeceiver  of  the 
said  corporation  and  of  all  of  its  property  by  this  Court. 

X.  Since  said  action  was  begun  and  at  issue,  your  orator  has  seen 
for  the  first  time,  the  testimony  of  the  said  Lee  DeForest  before  a  Master 
of  the  Circuit  Court  of  the  United  States  for  the  Southern  District  of 
New  York  in  a  suit  in  equity  pending  in  said  Court  between  the  Marconi 
Wireless  Telegraph  Company  as  complainant  and  said  DeForest  Company 
as  defendant  upon  an  accounting  by  the  said  DeForest  Company  of   the 
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profits  made  by  it  in  the  infringement  of  certain  patents.  Said  testi- 
mony was  given  during  the  latter  part  of  the  year  1905.  In  said  suit, 
your  orator  has  no  interest.  Your  orator  is  not  a  stockholder  of  the 
said  Marconi  Wireless  Telegraph  Company.  In  said  testimony,  said  Lee 
DeForest  gave  the  information  concerning  the  alleged  issue  of  said  block  of 
stock  of  the  American  DeForest  Company  to  the  said  DeForest  Company 
hereinbefore  set  forth;  and  as  to  the  disposition  of  the  books  of  said  De- 
Forest  Company;  and  as  to  the  resignations  of  said  officers;  and  as  to  other 
matters  herein  alleged,  of  which  your  orator  had  previously  no  knowl- 
edge nor  information.  In  his  said  testimony,  the  said  Lee  DeForest 
testified:  That  he  had  no  knowledge  or  information  concerning  the 
present  location  of  the  books  of  account  and  papers  of  the  said  De- 
Forest  Company;  and  he  produced  a  letter  from  the  said  so  called  Abraham 
White,  which  stated  that  said  Abraham  White  had  no  knowledge  or  in- 
formation upon  said  subject.  Said  Lee  DeForest  further  testified  con- 
cerning the  said  DeForest  Company:  That  no  books  were  ever  kept  by  the 
said  DeForest  Company  in  the  sense  of  ledger  or  journal;  nor  itemized 
statements  of  debit  and  credit  accounts;  that  its  expense  account  was 
kept  only  in  the  stubs  of  check  books  of  the  said  so  called  Abraham 
White  and  check  books  of  the  said  DeForest  Company,  that  there  was 
no  record  made  of  the  receipts  of  the  said  DeForest  Company,  except 
in  certain  correspondence;  that  a  large  number  of  receipted  bills  were 
kept  as  vouchers;  that  the  said  bills  and  check  books  stubs  were  turned 
over  by  the  said  DeForest  Company  to  the  said  American  DeForest  Com- 
pany, together  with  all  its  other  books;  and  that  many  of  the  bills, 
vouchers  and  check  stubs  necessary  to  make  up  a  complete  account  have 
been  lost.  He  further  testified:  That  the  said  DeForest  Company  had 
at  present  no  office  or  place  of  business;  that  the  said  DeForest  Com- 
pany was  heavily  indebted  in  January,  1904;  that  the  Atlantic  DeForest 
Wireless  Telegraph  Company  was  in  the  possession  of  the  stations  for- 
merly owned  by  the  said  DeForest  Company  at  42  Broadway  in  the 
Borough  of  Manhattan,  City,  County  and  State  of  New  York  and  at 
Manhattan  Beach;  and  that  the  said  Atlantic  DeForest  Wireless  Tele- 
graph Company  directed  their  operation,  and  directed  the  operation  of 
all  other  stations  of  said  DeForest  Company  on  the  Atlantic  or  Gulf 
coast.  That  said  DeForest  Company  had  virtually  ceased  to  exist  as 
an  active  corporation  in  October,  1903 ;  that  some  of  the  capital  accounts 
between  the  DeForest  Company  and  the  American  DeForest  Company 
had  not  yet  been  fully  written  up  in  the  books  of  the  said  American 
DeForest  Company;  but  that  they  were  at  the  present  time  being  written 
up  in  the  books  of  the  American  DeForest  Company.  Your  orator  is 
informed  and  believes:  That  the  said  writing  in  the  said  books  of  the 
said  American  DeForest  Company,  which  is  now  being  done,  consists 
of  forgeries  and  falsifications  for  the  purpose  of  defrauding  your  orator 
and  the  other  stockholders  and  the  creditors  of  the  said  DeForest  Com- 
pany. Said  Lee  DeForest  further  testified  in  said  suit:  That  the  entire 
business  of  the  said  DeForest  Company  was  experimental ;  and  its  affairs 
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during  the  year  1902  were  in  a  more  or  less  chaotic  condition;  and  that 
he  had  made  every  effort  in  his  power  to  produce  the  books  and  papers 
of  said  DeForest  Company ;  but  was  unable  to  do  so.  The  said  Lee 
DeForest  said  that  he  could  not  state  that  there  was  any  written  transfer 
of  the  patents,  property  and  assets  of  the  said  DeForest  Company  to 
the  said  American  DeForest  Company.  He  said  that  he  had  seen  a  copy 
of  a  resolution  agreeing  to  transfer  such  rights  to  the  said  American 
DeForest  Company;  but  that  he  was  unable  to  produce  a  copy  of  such 
resolution.  He  further  stated:  That  in  the  Charter  of  the  said  DeForest 
Company,  no  provision  was  made  for  more  than  one  class  of  stock ;  that  after 
the  transfer  by  the  said  DeForest  Company  to  the  said  American  DeForest 
Company,  a  number  of  stockholders  in  the  said  DeForest  Company  ex- 
changed their  stock  for  stock  in  the  American  DeForest  Company;  that  a 
block  of  stock  of  the  said  American  DeForest  Company  of  the  par  value  of 
.$1,500,000  or  more,  was  issued  to  said  DeForest  Company,  in  exchange 
for  its  American  rights;  that  later,  an  amount  of  such  stock,  the  amount 
of  which  said  witness  did  not  specify,  was  transferred  by  said  American 
DeForest  Company  to  said  DeForest  Company  in  exchange  for  its  foreign 
rights;  and  other  property  not  provided  for  in  the  original  transfer; 
that  the  stock  thus  issued  by  said  American  DeForest  Company  to  said 
DeForest  Company  was  pledged  to  secure  a  heavy  indebtedness  by  said 
DeForest  Company;  that  said  DeForest  Company  held  the  control  of 
the  American  DeForest  Company  until  the  American  DeForest  Company 
took  over  the  property  and  assets  of  the  former;  and  that  the  American 
DeForest  Company  stiU  exercises  control  over  what  is  left  of  the  De- 
Forest  Company.  Said  Lee  DeForest  subsequently,  in  said  proceedings, 
presented  affidavits  by  said  White  and  Butler  to  the  effect  that  they 
had  made  careful  search  in  St.  Louis,  where  the  principal  office  of  the 
said  American  DeForest  Company  was  said  by  him  to  be  located,  for 
records  of  the  said  DeForest  Company,  without  success;  and  that  he 
was  unable  to  produce  said  resolution,  which  was  the  only  document  he 
had  ever  been  able  to  find  relating  to  said  transfer.  Your  orator  has 
been  informed  and  believes,  his  information  being  derived  from  a  letter 
to  your  orator,  by  J.  F.  Thompson,  who  has  since  died,  which  letter  was 
dated  April  27th,  1905;  that  one  John  Firth,  who  was  a  director  of 
said  DeForest  Company  in  1904,  told  said  Thompson  that  the  terms  of 
the  contract  between  the  said  DeForest  Company  and  the  American  De- 
Forest  Company,  concerning  said  transfer,  was  a  lease  of  the  patent 
rights  in  return  for  an  agreement  by  the  said  American  DeForest  Com- 
pany to  pay  the  said   DeForest   Company   $500  a  year. 

XL  The  defendant  the  Atlantic  DeForest  Wireless  Company  was  in- 
corporated on  or  about  November  21st,  190i,  under  color  of  the  laws 
of  the  State  of  Maine,  for  the  purpose  of  operating  a  system  of  wire- 
less telegraphy.  The  said  Atlantic  DeForest  Wireless  Telegraph  Com- 
pany is  in  the  possession  of  the  said  wireless  telegraph  stations  at  42 
Broadway,  in  the  City  of  New  York,  and  at  Manhattan  Beach,  in  the 
City  of  New  York ;   and  of  all  pther  wireless  telegraph  stations  formerly 
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owned  by  the  Deforest  Wireless  Telegraph  Company  and  by  the  said 
American  DeForest  Wireless  Telegraph  Company  on  the  Atlantic  coast, 
claiming  the  same  under  some  instrument  or  agreement,  the  nature  of 
which  is  to  your  orator  unknown;  and  the  said  Atlantic  DeForest  Wire- 
less Company  has  paid  no  consideration  for  the  said  stations.  In  his 
said  testimony,  the  said  Lee  DeForest  testified  concerning  the  said  At- 
lantic Company  substantially  as  follows:  The  wireless  telegraph  station 
at  42  Broadway  and  the  wireless  telegraph  station  at  Manhattan  Beach 
have  passed  into  the  hands  of  the  Atlantic  DeForest  Wireless  Company, 
which  directs  their  operation  as  it  does  of  all  stations  on  the  Atlantic 
or  Gulf  coast.  The  station  at  42  Broadway  passed  into  the  ownership 
of  the  Atlantic  Company  during  the  latter  part  of  the  year  1904.  The 
station  at  Manhattan  Beach  passed  into  the  possession  and  ownership  of 
the  said  Atlantic  Company  sometime  during  September  or  October,  1905. 
He  further  testified:  That  he  believed  that  the  Secretary  of  the  Atlantic 
DeForest  Wireless  Telegraph  Company  was  the  said  Francis  X.  Butler, 
who  is  also  the  Secretary  of  the  said  American  DeForest  Wireless  Tele- 
graph Company.  The  said  Abraham  Schwartz  or  White  is  the  president 
of,  and  is  in  control  of  the  said  Atlantic  DeForest  Wireless  Company. 
He  organized  the  same  for  the  purpose  of  defrauding  the  creditors  and 
stockholders  of  the  said  DeForest  Wireless  Telegraph  Company,  and  for 
the  purpose  of  defrauding  the  creditors  and  stockholders  of  the  said 
American  DeForest  Wireless  Telegraph  Company.  He  has  been  in  control 
of  the  same  ever  since  its  incorporation.  Upon  information  and  belief: 
That  none  of  the  stock  of  said  Atlantic  DeForest  Wireless  Company 
was  issued  for  any  valuable  consideration;  and  that  the  original  sul)- 
scribers  to  said  stock  paid  no  value  and  no  adequate  value  for  the  same. 

XII.  By  the  use  of  the  said  patents  and  other  property  of  the  said 
DeForest  Company,  said  defendants,  the  American  DeForest  Company 
and  the  -Atlantic  DeForest  Wireless  Company,  have  unlawfully  made 
large  profits.  The  consequence  of  said  transfer  by  said  DeForest  Com- 
pany to  said  American  DeForest  Company,  and  of  the  said  acts  of  said 
defendants,  has  been  to  destroy  the  market  value  of  the  capital  stock 
of  the  said  DeForest  Company  and  of  the  shares  thereof,  both  those 
held  by   your  orator  and  of  other  shares   of  the   same. 

XIII.  The  said  American  DeForest  Wireless  Telegraph  Company  is 
now  printing  and  issuing  a  series  of  negotiable  bonds,  which  it  proposes 
and  threatens  to  sell  to  different  persons  throughout  the  United  States, 
and  a  few  of  which  it  has  already  sold.  Said  bonds  purport  to  be  se- 
cured by  a  lien  upon  the  said  patent  rights  and  other  property,  which 
the  said  American  DeForest  Company  has  acquired  from  the  said  De- 
Forest  Company  as  aforesaid.  The  issue  and  sale  of  said  bonds,  if  allowed 
and  not  restrained,  will  cause  damage  to  many  persons,  who  purchase  the 
same  in  good  faith,  and  will  create  a  cloud  on  the  title  of  the  said  De- 
Forest  Wireless  Telegraph  Company  to  the  said  Avireless  telegraph  patents. 

XI Y.  Amongst  other  assets  of  the  said  DeForest  Company  which 
need    immediate   protection    by    the    appointment    of    a    Receiver,    are   the 
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following:  The  patents  of  said  DeForest  Wireless  Telegraph  Company, 
some  of  which  are  hereinbefore  described;  a  number  of  wireless  telegraph 
stations  on  the  Atlantic  seaboard  amongst  others,  a  wireless  station  at 
42  Broadway,  in  the  Borough  of  Manhattan,  City,  County  and  State  of 
New  York,  and  a  wireless  station  at  Manhattan  Beach  in  the  City  and 
State  of  New  York,  the  ownership  to  which  is  claimed  by  the  defendant, 
the  Atlantic  DeForest  Wireless  Telegraph  Company,  which  claims  to  be 
in  possession  of  the  same;  a  laboratory  and  manufactory  in  the  State 
of  New  Jersey;  a  number  of  causes  of  action  to  recover  sums  of  money 
amounting  to  more  than  a  million  of  dollars,  which  said  DeForest  Wire- 
less Telegraph  Company  has  a  right  to  recover  against  the  Greater  New 
York  Security  Company,  the  said  Abraham  Schwartz  or  White,  the  said 
Francis  X.  Butler,  and  other  persons  and  corporations,  who  have  de- 
spoiled said  DeForest  Company,  and  who  have  appropriated  the  assets 
of  the  same  by  the  means  hereinbefore  described;  and  by  other  means. 
Inasmuch  as  your  orator  can  have  no  adequate  relief,  except  in  this 
Court ;  and  to  the  end,  therefore,  that  the  defendants  may,  if  they  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may  make  a  full  disclosure  and  discovery  of  all  the  matters  aforesaid; 
and  according  to  the  best  and  utmost  of  their  knowledge,  remembrance, 
information  and  belief,  full,  true,  direct  and  perfect  answer  make,  to 
the  matters  hereinbefore  stated  and  charged ;  but  not  under  oath,  an 
answer  under  oath  being  expressly  waived.  Your  orator  prays:  That 
the  said  DeForest  Wireless  Telegraph  Company  and  the  said  American 
DeForest  Wireless  Telegraph  Company,  and  each  of  them,  and  the  officers 
of  each  of  them,  be  directed  to  answer  the  following  questions  and  to 
produce  and  make  discovery  of  the  following  documents:  (1.)  State  the 
consideration  and  date  of  all  transfers  made  by  the  DeForest  Wireless 
Telegraph  Company  to  the  American  DeForest  Wireless  Telegraph  Com- 
pany of  any  property.  (2.)  Produce  and  make  discovery  of  all  docu- 
ments executed  by  either  of  said  corporations  which  relate  to  such  trans- 
fer; and  produce  copies  of  all  resolutions  of  the  Boards  of  Directors; 
and  of  all  resolutions  of  the  stockholders  of  each  of  said  corporations, 
which  refer  to  said  transfer.  (3.)  Give  the  numbers  of  all  patents, 
the  use  of  which,  and  of  all  patents,  the  title  to  which,  was  transferred 
by  said  DeForest  Wireless  Telegraph  Company  to  the  said  American 
DeForest  Wireless  Telegraph  Company,  at  any  time;  and  also  specify 
all  other  property,  the  title  to  which,  and  all,  the  possession  of  which, 
was  transferred  by  said  former  corporation  to  said  latter  corporation  at 
any  time.  (4.)  State  the  amount  of  the  indebtedness  of  the  DeForest 
Wireless  Telegraph  Company  on  January  4,  1904,  with  the  names  of  the 
persons  to  whom  said  indebtedness  was  due,  and  the  consideration  of 
said  indebtedness.  (5.)  Produce  all  books  and  documents  that  mention 
such  indebtedness.  And  that  the  said  defendants,  the  American  DeForest 
Wireless  Telegraph  Company  and  the  said  Atlantic  DeForest  Wireless 
Company,  and  each  of  them,  and  the  officers  of  each  of  them,  be  further 
directed  to  answer  the  following  questions  and  produce  and  make  dis- 
covery of  the  following  documents:      (6.)     Produce  all  documents,  which 
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relate  to  any  transfer  by  the  American  DeForest  Wireless  Telegraph 
Company  to  the  Atlantic  DeForest  Wireless  Company,  of  the  title,  and 
all,  which  relate  to,  the  transfer  by  the  former  to  the  latter  of  the  pos- 
session of  any  property.  (7.)  State  the  date  and  consideration  of  all 
transfers  by  the  American  DeForest  Wireless  Telegraph  Company  to 
the  Atlantic  DeForest  Wireless  Company  of  any  property.  (8.)  Specify 
all  property,  the  title  to  which,  and  specify  all  property,  the  possession 
of  which,  and  specify  all  patents,  the  use  of  which,  was  transferred  or 
granted  by  said  American  DeForest  Wireless  Telegraph  Company  to  said 
Atlantic  DeForest  Wireless  Company  at  any  time.  (9.)  Produce  the 
books  showing  the  consideration  paid  for  the  original  issue  of  all  stock 
of  the  American  DeForest  Wireless  Telegraph  Company  and  of  the  At- 
lantic DeForest  Wireless  Company  at  all  times.  And  (10.)  That  the 
defendants,  the  American  DeForest  Wireless  Telegraph  Company  and 
the  Atlantic  DeForest  Wireless  Company  amy  be  decreed  to  account 
for  and  pay  over  the  income  or  profits  unlawfully  derived  from  the  vio- 
lation of  your  orator's  rights  and  the  rights  of  the  said  DeForest  Wire- 
less Telegraph  Company  as  is  hereinbefore  set  forth.  And  that  your 
honors  may  grant  a  writ  of  injunction,  both  preliminary  or  interlocutory, 
and  final,  issuing  out  of  and  under  the  seal  of  this  honorable  Court, 
perpetually  (11.)  Enjoining  and  restraining  the  said  defendants,  the 
American  DeForest  Wireless  Telegraph  Company  and  the  Atlantic  De- 
Forest  Wireless  Company,  their  officers,  clerks,  attorneys,  agents,  servants 
and  workmen,  from  any  further  use  of  the  inventions  covered  by  the 
said  patents,  to  which  the  said  DeForest  Wireless  Telegraph  Company 
formerly  had  a  title  as  alleged  in  this  bill,  including  amongst  others, 
the  58  claims  for  letters  patent,  serial  number  67,136  and  patent  appli- 
cations numbers  43,096;  67,138;  50,078;  and  the  letters  patent  numbers 
716,000  and  716,334;  and  all  patents  connected  with  wireless  telegraphy; 
and  all  patents,  which  were  issued  to,  and  which  were  claimed  by  Lee 
DeForest.  (12.)  Enjoining  and  restraining  the  said  defendants,  the 
American  DeForest  Wireless  Telegraph  Company  and  the  Atlantic  De- 
Forest  Wireless  Company,  from  transferring,  from  mortgaging  and  en- 
cumbering, from  exercising  any  authority,  from  using  in  any  way,  and 
from  retaining  possession  of  any  of  the  property,  which  formerly  be- 
longed to  the  DeForest  Wireless  Telegraph  Company.  (13.)  Enjoining 
and  restraining  the  said  American  DeForest  Wireless  Telegraph  Company 
from  issuing  and  from  selling  any  bonds  of  any  sort,  (14.)  Enjoining 
and  restraining  the  said  Atlantic  DeForest  Wireless  Company  from  issu- 
ing any  bonds.  (15.)  Enjoining  and  restraining  both  said  companies 
from  issuing  and  from  selling,  any  shares  of  stock,  whether  the  same 
be  in  the  treasury  or  not.  (16.)  That  a  Eeceiver  of  the  said  DeForest 
Wireless  Telegraph  Company,  and  of  all  the  property  and  assets  of  the 
same,  and  of  the  said  American  DeForest  Wireless  Telegraph  Company, 
and  of  all  the  property  and  assets  of  the  same,  and  of  the  said  Atlantic 
DeForest  Wireless  Company,  and  of  all  the  property  and  assets  of  the 
same,  be  appointed  in  the  final  decree,  and  also  by  an  interlocutory  order 
herein,  with  power  to  sue  to  recover  assets.     (17.)     That  the  said  Amer- 
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ican  Derorest  Wireless  Telegraph  Company  and  the  said  Atlantic  De- 
Forest  Wireless  Company  be  directed  to  account  to  your  orator,  and  to 
said  Eeceiver,  and  to  said  DeForest  Wireless  Telegraph  Company,  for 
all  profits  which  they  have  made,  and  for  all  money  they  have  received, 
directly  or  indirectly,  through  the  use  of  the  assets  of  the  said  DeForest 
Wireless  Telegraph  Company.  (18.)  That  your  orator  may  have  such 
other  and  further  relief  in  the  premises  as  may  be  just,  including  the 
costs  of  this  suit.  (19.)  That  provisional  and  preliminary  injunctionR 
issue  in  accordance  with  said  prayer  for  final  injunction.  And  (20.) 
For  such  other  and  further  relief  in  the  premises  as  may  be  just.  May 
it  please  your  honors  to  grant  unto  your  orator  not  only  the  writ  of 
injunction,  both  preliminary  and  final,  and  receiverships  interlocutory 
and  perpetual  in  conformity  with  the  prayer  of  this  bill;  but  also  a 
writ  of  subpoena  of  the  United  States  of  America  directed  to  the  said 
DeForest  Wireless  Telegraph  Company,  the  American  DeForest  Wireless 
Telegraph  Company  and  the  Atlantic  DeForest  Wireless  Company,  com- 
manding them  and  the  officers  thereof  on  a  day  certain  to  appear  and 
answer  unto  this  bill  of  complaint,  but  not  under  oath,  an  answer  under 
oath  being  waived ;  and  to  abide  and  perform  such  order  and  decree  in 
the  premises  as  to  this  Court  shall  seem  proper,  and  required  by  the 
principles  of   equity  and   good   conscience. 

Heney  B.  Snyder, 

JAS.  a.  AiLEN, 

Solicitor  for   Complainant, 
Roger  Foster,  35  Wall  Street,  New  York 

James  A.  Allen, 

Of  Counsel. 

FORM   VIII.— STOCKHOLDERS '    BILL    TO   REGULATE    DISTRIBU 
TION  OF  STOCK  IN  OTHER  COMPANIES  HELD  AS  ASSETS. 

[197  U.  S.  244.] 

[District]    Court   of   the    United  States,   District   of  New   Jersey. 

Edward  H.  Harriman,  Winslow^  S.  Pierce,  ' 
Oregon  Short  Line  Railroad  Company 
and  The  Equitable  Trust  Company  of 
New  York, 

Complainants,       J.In  Equity. 

verstis 
Northern  Securities  Company, 

Defendant. 

To  the  HonoraMe  the  Judges  of  the  [District]  Court  of  the  United  States 
for  the  District  of  New  Jersey: 
Edward   H.   Harriman    and   Winslow    S.    Pierce,    residents   and    citizens 
of   the    state    of    New    York;    Oregon    Short    Line    Railroad    Company,    a 
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corporation  organized  and  existing  under  the  laws  of  the  state  of  Utah 
and  a  resident  and  citizen  of  said  state,  and  The  Equitable  Trust  Com- 
pany of  New  York,  a  corporation  organized  and  existing  under  the  laws 
of  the  state  of  New  York  and  a  resident  and  citizen  of  said  state,  bring 
this  their  bill  of  complaint  against  the  Northern  Securities  Company, 
a  corporation  organized  and  existing  under  the  laws  of  the  state  of  New 
Jersey,  and  a  resident  and  citizen  of  said  state  and  an  inhabitant  of 
the   district   of   New  Jersey. 

And  thereupon  your  orators  complain  and  say: 

I.  Your  orators  Edward  H.  Harriman  and  Winslow  S.  Pierce  are 
severally  residents  and  citizens  of  the  state  of  New  York;  your  orator 
Oregon  Short  Line  Eailroad  Company  is  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  state  of  Utah  as  a  rail- 
road corporation,  and  a  resident  and  citizen  of  said  state;  and  your 
orator  The  Equitable  Trust  Company  of  New  York  is  a  corporation  or- 
ganized and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
New  York  and  a  resident  and  citizen  of  said  state. 

II.  The  defendant  Northern  Securities  Company  is  a  corporation 
organized  and  existing  under  and  by  virtue  of  the  laws  of  the  state  of 
New  Jersey  and  a  resident  and  citizen  of  said  state  and  an  inhabitant 
of  the  district  of  New  Jersey. 

III.  The  defendant  Northern  Securities  Company  was  organized  on 
or  about  the  13th  day  of  November,  1901,  by  filing  in  the  office  of  the 
Secretary  of  State  of  New  Jersey,  as  required  by  the  statutes  of  said 
state  in  such  case  made  and  provided,  a  certificate  of  incorporation 
wherein  and  whereby  it  was,  among  other  things,  recited  that  said  cor- 
poration was  organized  for  the  object  of  acquiring  and  holding  shares 
of  the  capital  stock  of  other  corporations,  that  its  authorized  capital 
stock  should  be  four  hundred  million  dollars  ($400,000,000)  divided  into 
four  million  shares  of  the  par  value  of  one  hundred  dollars  ($100)  each, 
and  that  its  duration  should  be  perpetual,  as  will  more  fully  and  at 
length  appear  by  said  certificate  of  incorporation  so  filed  in  the  office 
of  the  Secretary  of  State  of  New  Jersey,  of  which  a  true  copy  is  annexed 
as  Exhibit  A  to  this  bill  of  complaint  and  to  which  reference  is  prayed. 

IV.  Your  orators  further  show  that  said  Harriman  and  Pierce  are 
now  and  ever  since  November  18,  1901,  have  been  the  registered  owners 
and  holders  of  $82,491,871  par  value  of  the  capital  stock  of  said  de- 
fendant Northern  Securities  Company,  and  that  such  holding  of  stock 
by  them  is  and  at  all  times  has  been  as  trustees  for  the  use  and  benefit 
of  your  orator,  Oregon  Short  Line  Eailroad  Company,  which  company 
was  then  and   still  is  the  beneficial   owner  thereof. 

V.  Your  orators  further  show  that  heretofore  and  l)y  indenture  dated 
July  17,  1902,  said  Oregon  Short  Line  Railroad  Company  duly  pledged 
$82,491,000  par  value  of  said  stock  of  said  defendant  Northern  Securi- 
ties Company  with  your  orator.  The  Equitable  Trust  Company  of  New 
York,  as  trustees  for  an  issue  of  bonds  of  said  Oregon  Short  Line  Eail- 
road Company,  of  which  bonds  $82,491,000  face  value  have  been  certified 
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and  issued  and  are  now  outstanding,  as  will  more  fully  and  at  length 
appear  by  said  indenture,  of  which  a  copy  is  annexed  as  Exhibit  B  to 
this  bill  of  complaint  and  to  which  reference  is  prayed. 

VI.  Your  orators  are  informed  and  verily  believe  and,  therefore,  aver 
that  prior  to  the  9th  day  of  April,  1904,  about  $176,822,900  par  value 
of  the  stock  of  said  Northern  Securities  Company  was  issued  in  ex- 
change for  about  $153,759,400  par  value  of  the  stock  of  the  Northern 
Pacific  Kailway  Company,  a  railroad  corporation  organized  and  existing 
under  the  laws  of  the  state  of  Wisconsin,  and  about  $211,057,600  par 
value  of  the  stock  of  said  Northern  Securities  Company  was  issued  in 
exchange  for  about  $118,124,200  par  value  of  the  stock  of  the  Great 
Northern  Eailway  Company,  a  railroad  corporation  organized  and  exist- 
ing under  the  laws  of  the  state  of  Minnesota,  and  about  $7,522,000  was 
issued  to  the  public  for  cash  used  for  the  purchase  of  other  property 
and   for  corporate  purposes. 

VII.  Your  orators  are  informed  and  verily  believe  and,  therefore, 
aver  that  the  total  authorized  capital  of  the  Northern  Pacific  Eailway 
Company  in  November,  1901,  amounted  to  the  par  value  of  $155,000,000, 
consisting  of  $75,000,000  par  value  of  preferred  stock  and  $80,000,000 
par  value  of  common  stock,  that  such  proceedings  were  had  in  November 
and  December,  1901,  that  said  preferred  stock  was  converted  into  com- 
mon stock  so  as  to  make  the  entire  issue  of  stock  of  said  Eailway  Com- 
pany consist  of  one  class  or  common  stock,  and  that  such  as  the  authorized 
amount  of  its  capital  stock  at  the  present  time,  of  which  all  or  nearly 
all  has  been  issued  and  is  now  outstanding.  They  are  further  informed 
and  verily  believe  and,  therefore,  aver  that  the  authorized  capital  stock 
of  the  Great  Northern  Kailway  Company  in  the  year  1901  was  and  still 
is  about  $125,000,000  par  value,  of  which  about  $123,000,000  par  value 
has  been  issued  and  was  then  and  is  now  outstanding. 

VTIL  Your  orators  further  show  that  said  $82,491,871  par  value  of 
the  stock  of  said  defendant.  Northern  Securities  Company,  standing  in 
the  names  of  your  orators  Harrimau  and  Pierce,  trustees  as  aforesaid, 
was  part  of  the  original  issue  of  the  stock  of  the  said  Northern  Securities 
Company,  and  was  issued  to  them  and  in  their  name  by  said  Northern 
Securities  Company  on  or  about  November  18,  1901,  in  exchange  for 
$37,023,000  par  value  of  common  stock,  and  $41,085,000  par  value  of 
preferred  stock  of  the  Northern  Pacific  Eailway  Company,  and  that  at 
the  time  of  such  exchange  there  was  also  paid  to  said  Harriman  and 
Pierce  by  or  in  behalf  of  said  defendant,  Northern  Securities  Company, 
the  sum  of  $8,915,629  in  cash.  The  same  stock  so  issued  to  said  Ilarri- 
man  and  Pierce  on  November  18,  1901,  is  still  registered  in  their  names 
and  the  certificates  therefor  are  now  actually  in  the  custody  of  your 
orator,  The  Equitable  Trust  Company  of  New  York,  as  pledgee  as  afore- 
said, and  are  available  for  tender,  return  or  restoration  as  hereinafter 
tendered. 

IX.  Your  orators  further  aver  that  at  the  time  of  such  exchange,  on 
said    18th    of   November,    1901,    it    was    understood    and    agreed    by    said 
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Harriniau  aud  Pierce  aud  said  defendant  Northern  Securities  Company 
that  the  said  $41,085,000  par  value  of  said  preferred  stock  of  the  said 
Northern  Pacific  EaUway  Company  should  be  converted  into  common 
stock  of  said  Northern  Pacific  Kailway  Company,  and  as  your  orators 
are  informed  and  verily  believe  and,  therefore,  aver,  said  preferred  stock 
was  subsequently  and  in  or  about  the  month  of  December,  1901,  con- 
verted by  said  defendant  Northern  Securities  Company  into  common 
stock  of  said  Northern  Pacific  Eailway  Company  of  the  same  par  value, 
and  certificates  for  such  common  stock  were  substituted  in  lieu  and  place 
of  the  certificates  for  said  preferred  stock,  and  the  Northern  Securities 
Company  now  holds  all  and  singular  the  common  stock  so  originally 
received  from  your  orators  Harriman  and  Pierce  and  the  common  stock 
into  which  said  preferred  stock  was  so  converted. 

X.  Your  orators  further  aver  that  after  the  organization  of  said 
Northern  Securities  Company,  and  on  or  about  the  10th  day  of  March, 
1902,  the  Attorney-General  of  the  United  States,  under  and  by  virtue 
of  the  provisions  of  the  Act  of  Congress  of  July  2,  1890,  commonly 
known  as  the  Anti-Trust  Act,  and  entitled  "An  Act  to  protect  trade 
and  commerce  against  unlawful  restraints  and  monopolies,''  filed  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Minnesota,  Third 
Division,  a  petition  or  bill  of  complaint  in  the  name  aud  on  behalf  of 
The  United  States  of  America  against  the  defendant  above  named,  North- 
ern Securities  Company,  and  against  the  Northern  Pacific  Railway  Com- 
pany, the  Great  Northern  Railway  Company,  James  J.  Hill,  William  P. 
Clough,  D.  Willis  James,  John  S.  Kennedy,  J.  Pierpont  Morgan,  Robert 
Bacon,  George  F.  Baker  and  Daniel  Lamont,  as  defendants  in  said  suit, 
in  and  by  which  biU  of  comj)laiiit  it  was,  among  other  things,  alleged 
that  the  defendants  in  said  suit  had  entered  into  an  unlawful  combination 
or.  conspiracy  in  violation  of  the  provisions  of  said  Anti-Trust  Act,  and 
praying  that  such  combination  or  conspiracy  be  adjudged  and  decreed 
unlawful,  and  that  it  be  adjudged  and  decreed  that  the  defendant  North- 
ern Securities  Company  had  acquired  all  and  singular  the  shares  of  stock 
of  the  Northern  Pacific  and  the  Great  Northern  Eailway  Companies  held 
or  acquired  by  it  in  pursuance  of  an  unlawful  combination  or  conspiracy; 
that  the  Northern  Securities  Company,  its  stockholders,  officers,  directors, 
agents  and  servants,  l^e  perpetually  enjoined  from  purchasing,  acquiring, 
receiving,  holding,  voting,  or  in  any  manner  acting  as  the  owner  of  any 
of  the  shares  of  the  capital  stock  of  either  the  Northern  Pacific  or  the 
Great  Northern  Railway  Company;  that  a  mandatory  injunction  issue 
requiring  the  Northern  Securities  Company  to  recall  and  cancel  any  cer- 
tificates of  stock  issued  by  it  in  purchase  of  or  in  exchange  for  any  of 
the  shares  of  the  capital  stock  of  either  of  said  railway  companies,  render- 
ing in  return  therefor  to  the  holders  thereof  the  certificates  of  stock  in  the 
respective  railway  companies  in  lieu  of  which  they  were  issued;  that  the 
Northern  Pacific  Eailway  Company  be  perpetually  enjoined  from  in  any 
manner  recognizing  or  accepting  the  Northern  Securities  Company  as  the 
owner  or  holder  of  any  shares  of  its  capital  stock,  and  from  permitting 
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such  company  to  vote  such  stock;  that  the  defendant  Great  Northern  Eail- 
way  Company  be  likewise  perpetually  enjoined  from  in  any  manner  recog- 
nizing or  accepting  the  Northern  Securities  Company  as  the  owner  or 
holder  of  any  shares  of  its  capital  stock;  that  the  individual  defendants 
above  named  be  perpetually  enjoined  from  in  any  manner  holding,  voting 
or  acting  as  the  owner  of  any  of  the  stock  of  the  Northern  Securities 
Company  issued  in  exchange  for  stock  of  either  of  the  said  railway  com- 
panies, unless  authorized  by  said  Circuit  Court  of  the  United  States,  and 
that  a  mandatory  injunction  issue  requiring  each  of  the  said  defendants 
to  surrender  any  stock  of  the  Northern  Securities  Company  so  acquired  and 
held  by  them  and  accept  therefor  the  stock  of  the  defendant  railway  com- 
pany in  exchange  for  which  the  same  was  issued.  Thereafter,  such  pro- 
ceedings were  had  in  said  suit  that  the  various  defendants  therein  duly 
answered,  and  issue  was  joined  by  the  filing  of  replications  on  behalf  of 
the  United  States  to  the  separate  and  several  answers  of  said  defendants; 
all  as  will  more  fully  and  at  large  appear  by  the  record  in  said  suit  remain- 
ing on  file  in  the  office  of  the  clerk  of  said  Circuit  Court  of  the  United 
States  for  the  District  of  Minnesota,  Third  Division^  of  which  a  transcript 
or  copy  is  annexed  as  Exhibit  C  to  this  bill  of  complaint,  and  reference 
thereto  is  prayed. 

XI. — Your  orators  further  show  that  such  proceedings  were  had  in  said 
suit  in  the  Circuit  Court  of  the  United  States  for  the  District  of  Minne- 
sota that  thereafter  on  or  about  the  9th  day  of  April,  1903,  a  final  decree 
was  entered  in  favor  of  the  complainant  United  States  of  America  and 
against  the  defendants  in  said  suit,  in  and  by  which  decree  it  was,  among 
other  things,  adjudged  and  decreed  that  said  defendants  in  said  suit  had 
entered  into  a  combination  or  conspiracy  in  restraint  of  trade  such  as  the 
said  Anti-Trust  Act  denounced  as  illegal,  that  all  of  the  stock  of  the  Great 
Northern  Pacific  Eailway  Company  and  all  of  the  stock  of  the  Great 
Northern  Eailway  Company  then  claimed  to  be  held  and  owned  by  the 
defendant  Northera  Securities  Company  was  acquired  and  was  then  held 
by  it  in  virtue  of  such  unlawful  combination  or  conspiracy,  that  the 
Northern  Securities  Company,  its  officers,  servants,  agents  and  employees, 
should  be  and  they  were  enjoined  from  acquiring  or  attempting  to  acquire 
further  stock  of  either  of  the  aforesaid  railway  companies,  that  the  North- 
ern Securities  Company  should  be  and  it  was  enjoined  from  voting  the 
aforesaid  stock  or  from  voting  at  any  meeting  of  the  stockholders  of 
either  of  the  aforesaid  railroad  companies  or  from  exercising  or  attempting 
to  exercise  any  control,  direction,  supervision  or  influence  whatsoever  over 
the  acts  and  doings  of  said  railroad  companies,  or  either  of  them,  by 
virtue  of  its  holding  of  such  stocks  therein,  that  the  said  railway  com- 
panies, their  officers,  directors,  servants  and  agents  be  and  they  were 
enjoined  from  permitting  the  stock  aforesaid  to  be  voted  by  the  Northern 
Securities  Company  or  in  its  behalf  at  any  corporate  election,  or  from 
paying  any  dividends  to  the  Northern  Securities  Company  on  account  of 
stock  of  either  of  the  aforesaid  railway  companies  which  it  then  claimed 
to  own  and  hold,  and  that  the   railway  companies  be  and   they  were  en- 
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joined  from  permitting  or  suffering  the  Northern  Securities  Company  or 
any  of  its  officers  or  agents,  as  such  officers  or  agents,  to  exercise  any 
control  whatsoever  over  the  corporate  acts  of  either  of  the  aforesaid  rail- 
way companies.  Said  decree  further  contained  a  provision  that  nothing 
therein  contained  should  be  construed  as  prohibiting  the  Northern  Securi- 
ties Company  from  returning  or  transferring  to  the  stockholders  of  the 
Northern  Pacific  and  the  Great  Northern  Eailway  Companies,  respectively, 
all  or  any  of  the  shares  of  stock  in  either  of  said  railvray  companies 
which  said  Northern  Securities  Company  had  theretofore  received  from 
said  stockholders  in  exchange  for  its  own  stock,  and  that  nothing  therein 
contained  should  be  construed  as  prohibiting  the  Northern  Securities  Com- 
pany from  making  transfers  and  assigimieuts  of  the  stock  aforesaid  to 
such  person  or  persons  as  mi^ht  then  be  the  holders  and  owners  of  its  own 
stock,  originally  issued  in  exchange  or  in  payment  for  the  stock  clauned 
to  have  been  acquired  by  it  in  the  aforesaid  railway  companies ;  all  as 
will  more  fully  and  at  length  appear  by  reference  to  the  decree  of  said 
Circuit  Court  of  the  United  States  for  the  District  of  Minnesota,  Third 
Division,  dated  on  said  April  9,  1903,  of  which  a  copy  is  annexed  as  Ex- 
hibit D  to  this  bill  of  complaint  and  to  which  reference  is  prayed. 

XII. — Your  orators  further  show  that  the  defendants  in  said  cause 
thereupon  appealed  to  the  Supreme  Court  of  the  United  States  from  said 
decree  and  that  such  proceedings  were  had  upon  said  appeal  that  there- 
after and  on  or  about  the  14th  day  of  March,  1904,  a  decision  was  entered 
in  said  Supreme  Court,  affirming  said  decree  of  said  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  and  that  thereafter  and  on  or 
about  the  15th  day  of  April,  1904,  the  mandate  of  the  Supreme  Court  of 
the  United  States  was  duly  issued  and  on  or  about  the  19th  day  of  April, 
1904,  was  duly  filed  in  the  office  of  the  Clerk  of  said  Circuit  Court  of  the 
United  States  for  the  District  of  Minnesota,  which  said  mandate  affirmed 
said  decree  of  the  9th  day  of  April,  1903. 

XIII. — Your  orators  are  advised  by  counsel  and,  therefore,  aver  that 
the  effect  of  said  decree  of  April  9,  1903,  as  affirmed  by  the  Supreme 
Court  of  the  United  States,  was  to  adjudge  that  the  Northern  Securities 
Company  was  not  a  purchaser  or  owner  but  simply  a  custodian  of  the 
shares  of  stock  of  said  railway  companies  acquired  and  held  by  it  as 
aforesaid,  that  it  acquired  and  held  possession  thereof  in  violation  of  said 
Anti-Trust  Act,  that  it  acquired  no  title  thereto  and  cannot  transfer  any 
rights  in  respect  thereof,  and  that  the  legal  and  equitable  owners  of  said 
shares  of  the  stock  of  said  railway  companies  were  and  are  the  several  par- 
ties who  originally  exchanged  the  same  for  stock  of  the  Northern  Securities 
Company  or  their  assigns. 

XIV. — Your  orators  further  show  that  immediately  upon  the  rendition  of 
such  decision  by  the  Supreme  Court  of  the  United  States  for  the  District 
of  Minnesota,  the  defendant  Northern  Securities  Company,  by  action  of  its 
board  of  directors,  determined  to  r'^duce  the  capital  stock  of  tlie  company 
by  ninety-nine  per  cent  thereof  to  $3,9.54,000  par  value,  and  to  take  cor- 
porate  action  for  that  purpose  and  for  the  purpose  of   distributing  and 
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dividing  the  stock  of  eaeli  of  said  Great  Noitheru  and  Northern  Pacific 
Eailway  Companies  held  by  it  pro  rata  among  the  stockholders  of  said 
Northern  Securities  Company,  and  not  to  return  and  retransfer  to  the 
stockholders  of  the  Northern  Pacific  Railway  Company  and  the  Great 
Northern  Eailway  Company,  respectively,  or  their  assigns,  any  of  the 
shares  of  stock  in  either  of  said  railway  companies  which  said  Northern 
Securities  Company  originally  received  from  such  stockholders  in  exchange 
for  its  own  stock. 

Thereupon  and  in  order  to  consummate  said  purposes,  as  your  orators 
are  informed  and  verily  believe  and,  therefore,  aver,  the  board  of  directors 
of  the  Northern  Securities  Company  on  or  about  March  22,  1904,  adopted 
certain  preambles  and  resolutions  in  the  words  and  figures  following: 

Wheekas,  In  the  course  of  its  business,  this  Company  has  acquired, 
and  now  holds  1,537,594  shares  in  the  capital  stock  of  the  Northern 
Pacific  Eailway  Company;  and  1,181,242  shares  in  the  capital  stock 
of  the  Great  Northern  Eailway  Company;  and 

Whereas,  In  a  suit  brought  by  the  United  States  against  this 
Company,  the  said  railway  companies  and  others,  this  Company  has 
been  enjoined  from  voting  upon  the  shares  of  either  of  the  said  rail- 
way companies,  and  each  of  the  said  railway  companies  has  been 
enjoined  from  paying  to  this  Company  any  dividends  upon  any  of 
the  shares  of  such  railway  company,  held  by  this  Company;   and 

Whereas,  This  Company  has  issued,  and  there  are  now  outstanding 
3,954,000  shares  of  its  own  capital  stock;   and 

Whereas,  This  Company  desires  and  intends  to  comply  with  the 
decree  in  the  said  suit,  fully  and  unreservedly,  and  without  delay; 

Besolved,  In  consideration  of  the  premises,  it  is  declared  necessary 
and  desirable  for  this  Company  so  to  reduce  its  present  stock  as  will 
enable  it,  without  delay,  in  connection  with  such  reduction,  to  dis- 
tribute among  its  shareholders,  the  shares  of  capital  stock  of  said 
railroad  companies  held  by  it. 

Besolved,  That  the  Board  of  Directors  of  this  Company  hereby  de- 
clares it  advisable  that  Article  Fourth  (4th)  of  this  Company's  Cer- 
tificate of  Incorporation  be  amended,  so  as  to  read  as  follows: 

Fourth. — The  capital  stock  of  this  Company  is  hereby  reduced  to 
three  million  nine  hundred  fifty-four  thousand  dollars  ($3,954,000), 
and  shall  hereafter  be  three  million  nine  hundred  and  fifty-four  thou- 
sand dollars  ($3,954,000),  divided  into  thirty-nine  thousand  five  hun- 
dred forty  (39,540)  shares  of  one  hundred  dollars  ($100)  each.  Such 
reduction  of  capital  stock  shall  be  accomplished  by  each  holder  of  out- 
standing shares  of  this  Company's  stock  surrendering  to  the  Company, 
for  retirement,  ninety-nine  (99)  per  centum  of  the  shares  held  by 
him. 

Upon  the  surrender  to  this  Company,  by  any  shareholder,  of  the  en- 
tire number  of  shares,  and  parts  of  shares,  of  this  Company's  stock, 
which  he  is  hereby  required  to  surrender,  this  Company  will  assign  to 
him,  for  each  share  so  surrendered,  thirty-nine  dollars  and  twenty- 
seven   cents    ($39.27)    of   the   stock   of   the   Northern   Pacific   Eailway 
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Company,  aud  thirty  dollars  and  seventeen  cents  ($30.17)  of  the  pre- 
ferred stock  of  the  Great  Northern  Eailway  Company,  and  propor- 
tional amounts  thereof  for  fractional  shares  of  the  stock  of  this 
Company. 

The  Board  of  Directors  or  Executive  Committee  from  time  to  time 
shall  make  such  rules  and  regulations  as  it  shall  deem  necessary  or 
convenient  for  carrying  out  the  provisions  hereof,  and  all  matters 
pertaining  to  the  surrender  and  retirement  of  the  stock  of  this  Com- 
pany, or  to  the  assignment  and  transfer  of  the  stocks  of  the  said  rail- 
Tvay  companies,  hereby  contemplated,  shall  be  under  the  direction  of 
the  Board.  For  the  purposes  hereof,  the  stockholders  of  this  Company, 
and  the  number  of  shares  held  by  them,  respectively,  shall  be  deter- 
mined from  the  stock  transfer  books  of  the  Company,  which,  for  such 
determination,  shall  be  closed  at  a  day  and  hour  to  be  determined  by 
resolution  of  the  Board. 

Eesolved,  That  a  meeting  of  the  stockholders  of  this  Company,  for 
the  purpose   of  taking  action   upon   the   said   alteration   of   the   Cer- 
tificate of  Incorporation  of  this  Company,  and  also  upon  such  other 
business  as  may  come  before  the  meeting,  be,  and  is  hereby  called, 
to  be  held  at  the  general  offices  of  this  Company  in  the  City  of  Hobo- 
ken,  County  of  Hudson,  and  State  of  New  Jersey,  at  11  o'clock  a.  m., 
on  April  21,  A.  D.  1904. 
Your   orators   further    show    that    thereupon    a    circular    or    notice   was 
directed  to  be  issued  aud  immediately  was  issued  by  and  on  behalf  of  the 
defendant.   Northern    Securities    Company,   addressed    to   its    stockholders, 
notifying  them  of  a  special  meeting  of  stockholders  for  the  purpose  of 
voting  upon  the  propositions  submitted  by  the  directors  as  in  said  pre- 
ambles and  resolutions  stated,  and  that  such  meeting  is  about  to  be  held 
on  the  21st  day  of  April,  1904. 

A  copy  of  the  notice  or  circular  so  issued  by  the  defendant  Northern 
Securities  Company  is  hereto  annexed  as  Exhibit  E  of  this  bill  of  com- 
plaint and  made  a  part  hereof. 

XV. — As  your  orators  are  informed  and  verily  believe  and,  therefore, 
aver,  the  books  of  account  and  stock  ledgers  kept  by  the  defendant  North- 
ern Securities  Company  and  the  records  of  its  transfer  agent  and  registrar 
of  transfers  show  for  what  purpose  or  consideration  each  outstanding  cer- 
tificate of  stock  Avas  originally  issued,  whether  for  cash  or  for  stock  of 
said  Northern  Pacific  or  said  Great  Northern  Eailway  Company,  and  will 
show  that  a  large  part  of  the  stock  of  the  Northern  Securities  Company, 
issued  originally  in  exchange  for  stock  of  said  railway  companies,  is  now 
held  in  the  name  or  on  behalf  of  original  holders  who  exchanged  the  same 
for  stock  of  said  railway  companies,  and  that  wherever  there  have  been 
transfers  of  certificates  to  third  parties  the  origin  of  each  and  every  out- 
standing certificate  of  stock  of  the  said  Northern  Securities  Company  so 
transferred  to  third  parties  can  be  traced  and  shown  in  and  by  said 
records  and  books  so  that  the  assigns  of  the  original  holders  of  stock  of 
the  defendant  Northern  Securities  Company  can  be  identified  and  the 
stock  of  either  railway  company  originally  exchanged  by  their  assignors 
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can  be  delivered  to  said  assigns  in  exchange  for  their  present  holdings  of 
stock  of  the  defendant  Northern  Securities  Company. 

XVI. — Your  orators  further  show  that  the  defendant  Northern  Securities 
Company  threatens  and  intends,  immediately  after  the  holdrug  of  said 
meeting  of  its  stockholders,  to  distribute  the  shares  of  stock  of  each  of 
said  Great  Northern  and  Northern  Pacific  Railway  Companies  pro  rata 
among  its  stockholders  in  disregard  of  the  rights  of  your  orators,  and 
that  if  said  defendant  Northern  Securities  Company  be  not  enjoined  from 
so  doing  by  this  court,  such  distribution  will  be  forthwith  made,  and  the 
stock  of  the  Northern  Pacific  Railway  Company  belonging  to  your  orators, 
and  to  which  they  are  entitled,  will  be  lost  to  your  orators,  and  they  will 
thereby  suffer  injury  which  cannot  be  compensated  in  damages,  in  that 
the  shares  of  the  Northern  Pacific  Eailway  Company  to  which  your  orators 
are  so  entitled  or  any  like  amount  of  shares  could  not  be  purchased  in  any 
market  or  from  any  persons  whomsoever. 

XVII. — ^Your  orators  further  show  that  the  proposed  distribution  pro 
rata  in  place  of  the  return  and  restitution  of  the  stock  of  said  railway 
companies  would  represent  a  very  large  loss  of  annual  income  to  your 
orators,  amounting  to  over  one  million  dollars,  that  is  to  say,  the  dividends 
at  the  rate  now  being  paid  upon  the  stock  of  the  Northern  Pacific  Eailway 
Company  to  which  your  orators  are  entitled  would  exceed  by  the  sum  of 
over  one  million  dollars  per  annum  the  dividends  upon  the  stock  of  the 
Great  Northern  and  Northern  Pacific  Eailway  Companies  which  they  would 
receive  upon  such  pro  rata  division,  and  that  the  value  of  the  Northern 
Pacific  Railway  stock  to  which  your  orators  are  entitled  greatly  exceeds 
the  aggregate  value  of  the  pro  rata  share  of  the  holdings  of  each  of  the 
said  railway  companies  which  your  orators  would  receive  on  any  such  pro- 
posed pro  rata  distribution. 

XVIII. — Your  orators  further  show  and  aver  that  they  are  ready,  able 
and  willing,  and  they  hereby  offer  to  return  and  deliver,  or  cause  to  be 
returned  and  delivered,  and  they  hereby  tender  to  the  said  Northern  Securi- 
ties Company  aU  and  singular  the  certificates  for  the  shares  of  its  capital 
stock  so  received  by  them  as  aforesaid,  and  said  sum  of  $8,915,629  in  cash 
so  ])aid  to  them  by  or  on  behalf  of  the  said  Northern  Securities  Company, 
or  such  further  or  other  simi  as  the  court  shall  fix,  in  exchange  for  and 
upon  the  return  of  the  common  stock  of  the  Northern  Pacific  Eailway 
Company,  so  delivered  and  exchanged  by  them  as  aforesaid,  and  the  com- 
mon stock  of  said  Eailway  Company  into  which  the  preferred  stock  so 
exchanged  Avas  converted  as  aforesaid,  and  they  hereby  offer  to  bring  into 
court  said  stock  of  the  defendant  Northern  Securities  Company  and  said 
moneys  whenever  the  court  shall  direct  and  in  aU  respects  to  do  and  per- 
form equity  and  right  in  the  premises. 

In  consideration  whereof  and  forasmuch  as  your  orators  are  remedi- 
less in  the  premises  at  and  by  the  strict  rules  of  the  common  law  and  are 
only  relievable  in  a  court  of  equity  where  matters  of  this  kind  are  cogniz- 
able, your  orators  pray  the  aid  of  this  honorable  court  to  the  end  that  it 
l^c  decreed  that  they  are  entitled  to  the  return  and  transfer  to  them   by 
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the  defendant  Northern  Securities  Company  of  the  shares  of  common 
stock  of  said  Northern  Pacific  Eaihvay  Company  which  were  so  delivered 
by  said  Harriman  and  Pierce  and  the  shares  of  common  stock  into  which 
the  preferred  stock  of  the  Northern  Pacific  Eailway  Company  delivered  by 
them  were  converted,  in  exchange  for  the  certificates  of  stock  of  the  North- 
ern Securities  Company  so  issued  to  and  now  held  by  your  orators  and 
said  sum  in  cash;  and  that  the  said  defendant  Northern  Securities  Com- 
pany, its  directors,  officers  and  agents,  may  be  ordered  and  directed  to 
endorse  the  certificates  now  held  by  it  for  said  stock  of  the  Northern 
Pacific  Kailway  Company  to  your  said  orator  Oregon  Short  Line  Railroad 
Company  or  in  blank,  and  deliver  the  same  to  your  orator  The  Equitable 
Trust  Company  of  New  York  in  exchange  for  the  stock  now  held  by  it  to 
be  held  subject  to  its  rights  and  lien  as  trustee  aforesaid;  and  that  the 
defendant  Northern  Securities  Company,  its  directors,  officers,  agents  and 
employees  be  perpetually  enjoined  and  restrained  from  in  any  manner 
parting  with,  disposing  of,  transferring,  assigning  or  distributing  any 
part  of  said  stock  of  the  Northern  Pacific  Eailway  Company  so  received 
from  your  orators  Harriman  and  Pierce  as  aforesaid,  or  any  common 
stock  into  which  the  preferred  stock  received  from  them  may  have  been 
converted,  or  the  certificates  now  representing  the  same  or  any  part  thereof, 
except  to  return  the  same  to  your  orators  in  exchange  for  its  own  stock 
so  issued  as  aforesaid  and  said  cash ;  and  that  your  orators  have  such 
other  or  further  or  general  relief  as  shall  be  proper  and  just  under  the 
circumstances  of  the  case. 

Your  orators  further  pray  that  the  defendant  Northern  Securities  Com- 
pany may  be  enjoined  and  restrained  from  parting  with,  disposing  of, 
transferring,  assigning  or  distributing  said  stock  of  the  Northern  Pacific 
Railway  Company  or  any  part  thereof  during  the  pendency  of  this  suit  or 
any  certificates  now  representing  the  same. 

Your  orators  further  pray  that  it  may  please  your  honors  to  grant 
unto  your  orators  a  writ  of  subpoena  of  the  United  States  of  America 
issued  out  of  and  under  the  seal  of  this  honorable  court,  to  be  directed  to 
said  defendant,  Northern  Securities  Company,  therein  and  thereby  com- 
manding it  on  a  day  certain  to  be  named,  and  under  a  certain  penalty,  to 
be  and  appear  before  this  honorable  court,  and.  then  and  there  to  answer 
all  and  singular  the  premises,  under  its  corporate  seal,  but  not  under  oath 
which  is  expressly  waived,  and  to  stand  to,  perform  and  abide  by  such 
further  order,  direction  and  decree  therein  as  maj'  be  made  against  it  in 
the  premises. 

And  your  orators  as  in  duty  bound  will  ever  pray,  &e. 

LiNDABURY,    DePUE   &   FaULKS, 

Solicitors  for  and  of  counsel  with  Complainants. 
R.  V.  Lindabury, 
William  D.  Guthrie, 
r.  c.  lovett, 
Bainbridge  Colby, 

Of  counsel. 
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United  States  of  America,         "| 
Southern  District  of  New  York,       Iss. : 
State,  County  and  City  of  New  York,  J 

William  D.  Cobnish,  of  full  age,  being  duly  sworn,  on  his  oath  says: 
I  am  Vice-President  of  the  Oregon  Short  Line  Eailroad  Company,  one  of 
the  complainants  in  the  foregoing  bill  of  complaint  named.  I  have  read 
the  said  bill  and  am  familiar  with  the  contents  thereof,  and  the  matters 
and  things  therein  set  forth  so  far  as  they  relate  to  the  acts  and  deeds  of 
said  Oregon  Short  Line  Railroad  Company  are  true,  and  so  far  as  they 
relate  to  the  acts  and  deeds  of  others,  I  believe  them  to  be  true. 

William  D,  Cornish. 

Subscribed    and    sworn   to    before   me  1 
this  20th  day  of  April,  1904.  | 

James  L.  Mock, 
[seal.]  Notary  Public, 

Kings  County,  N.  Y. 

Certificate  filed  in  New  York  County. 


United  States   of  America,         1 
Southern  District  of  New  York,       Iss.: 
State,  County  and  City  of  New  York,  J 

Alvin  W.  Krech,  of  full  age,  being  duly  sworn,  on  his  oath  says:  I 
am  President  of  The  Equitable  Trust  Company  of  New  York,  one  of  the 
complainants  in  the  foregoing  bill  of  complaint  named.  I  have  read  the 
said  bill  and  am  familiar  with  the  contents  thereof,  and  the  matters  and 
things  therein  set  forth  so  far  as  they  relate  to  the  acts  and  deeds  of  said 
Trust  Company  are  true,  and  so  far  as  they  relate  to  the  acts  and  deeds  of 
others,  I  believe  them  to  be  true. 

Alvin  W.  Krech. 

Subscribed    and    sworn   to    before   me  | 
this  20th  day  of  April,  1904.  j 

James  L.  Mock, 
[seal.]  Notary  Public, 

Kings  Co.,  N.  Y. 

Certificate  filed  in  New  York  County. 
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[DISTEICT]  COURT  OF  THE  UNITED  STATES, 
DiSTEiCT  OF  New  Jersey. 


Edward  H.  Hakbiman,  Winslow  S.   Pierce/ 
Oregon  Short  Line  Eailroad  Company  and 
The   Equitable   Trust   Company   of  New 
York, 

Complainants, 
versv^ 
Northern  Securities  Company, 

Defendant, 


■■  111  Equity, 


United  States  of  America,         |      . 
State,  County  and  City  of  New  York,  | 

Winslow  S.  Pierce,  being  duly  sworn,  deposes  and  says: 

I. — I  am  one  of  the  complainants  named  in  the  foregoing  bill  of  com- 
plaint and  have  read  the  same.  The  matters  and  things  therein  stated,  so 
far  as  they  relate  to  the  acts  and  deeds  of  the  Oregon  Short  Line  Eailroad 
Company,  Edward  H.  Harriman  or  myself  are  true  to  my  own  knowledge, 
and  so  far  as  they  relate  to  the  acts  and  deeds  of  others  I  believe  them 
to  be  true. 

IL — I  am,  and  since  long  prior  to  November,  1901,  have  been  a  director 
of  the  Oregon  Short  Line  Eailroad  Company,  and  as  such  had  personal 
knowledge  of  the  fact  that  prior  to  the  18th  day  of  November,  1901,  the 
Oregon  Short  Line  Eailroad  Company  had  duly  acquired  .$37,023,000  par 
value  of  common  capital  stock  of  the  Northern  Pacific  EaUway  Company 
and  $41,085,000  par  value  of  the  preferred  stock  of  said  company.  The 
said  stock  of  the  Northern  Pacific  Eailway  Company  was  registered  in  the 
names  of  Mr.  Edward  H.  Harriman  and  myself,  and  was  held  by  us  as 
trustees  for  the  Oregon  Short  Line  Eailroad  Company,  which  company  was 
the  beneficial  owner  thereof. 

III. — Said  Harriman  and  I  were  present  at  the  office  of  the  Northern 
Securities  Company  on  the  18th  day  of  November,  1901,  when  certificates 
for  said  preferred  and  common  stock  of  the  Northern  Pacific  Railway 
Company  were  delivered  to  the  Northern  Securities  Company.  Upon  such 
delivery  Mr.  Harriman  and  I  received  from  Mr.  James  J.  Hill,  president 
of  said  Northern  Securities  Company  certificates  for  $82,491,871  par  value 
of  the  stock  issued  in  our  names,  and  we  also  received  a  cheek  for  $8,915,- 
629  in  cash. 

IV. — I  had  theretofore  been  advised  by  Mr.  Harriman  that  he  had 
agreed  that  the  preferred  stock  of  the  Nortliern  Pacific  Eailway  Company 
should  be  converted  into  common  stock  of  the  same  nominal  par  value  and 
that  such  conversion  should  lie  by  means  of  the  issue  of  bonds  of  said 
Railway  Company  which  should  be  convertible  into  common  stock. 
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V. — My  information  and  l>elief  in  regard  to  the  allegations  of  the  bill 
(if  complaint  concerning  the  legal  proceedings  instituted  by  the  Attorney- 
General  of  the  United  States  in  the  Circuit  Court  of  the  United  States 
for  the  district  of  Minnesota,  third  division,  against  the  Northern  Securi- 
ties Company,  the  Northern  Pacific  Eailway  Company,  and  other  parties, 
as  in  the  bill  of  complaint  herein  alleged,  have  been  derived  from  a  perusal 
of  a  copy  of  the  record  of  the  appeal  in  said  case  to  the  Supreme  Court 
of  the  United  States  purporting  to  have  been  printed  by  the  clerk  of  the 
Supreme  Court  of  the  United  States  and  from  a  copy  of  the  opinion  of 
the  Circuit  Court  of  the  United  States  for  the  district  of  Minnesota  and 
of  the  Supreme  Court  of  the  United  States  as  duly  published. 

My  information  and  belief  in  regard  to  the  allegations  of  the  bill  of 
complaint  as  to  the  issue  of  the  stock  of  the  Northern  Securities  Company 
and  its  holdings  of  stock  of  the  Great  Northern  and  Northern  Pacific 
Kailway  Companies  have  been  derived  from  a  perusal  of  a  copy  of  an 
affidavit  sworn  to  by  Mr.  James  J.  Kill,  President  of  the  Northern  Securi- 
ties Company  on  the  11th  day  of  AprU,  1904,  in  connection  with  the  pro- 
ceedings of  intervention  brought  by  the  Oregon  Short  Line  Eailroad  Com- 
pany, Mr.  Harriman  and  myself,  as  hereinafter  stated. 

I  have  received  by  mail  from  the  Northern  Securities  Company,  as  a 
stockholder  of  record  therein,  what  purports  to  be  a  circular  issued  on  be- 
half of  the  said  Northern  Securities  Company,  and  being  the  same  as  Ex- 
hibit E  to  the  bill  of  complaint.  Such  circular  so  mailed  to  me  as  aforesaid 
was  accompanied  by  a  form  of  proxy  prepared  l)y  the  Northern  Securities 
Company,  of  which  a  fac  simile  is  hereto  annexed  as  Schedule  A  to  this 
affidavit. 

My  information  and  belief  in  regard  to  the  allegations  of  the  bill  of 
complaint  concerning  the  action  of  the  Northern  Securities  Company  and 
its  directors  in  connection  with  the  adoption  of  certain  preambles  and  reso- 
lutions on  the  22d  of  March,  1904,  as  alleged  in  the  bill  of  complaint, 
have  been  derived  from  said  circular  and  proxy  and  also  from  the  state- 
ments made  to  me  by  Mr.  Edward  H.  Harriman,  who  is  a  director  of  the 
Northern  Securities  Company,  to  the  effect  that  he  attended  the  meeting 
of  the  board  of  directors  of  said  company  on  said  22d  day  of  March, 
1904,  and  that  the  preambles  and  resolutions  referred  to  in  the  bill  of 
complaint  were  then  adopted  by  a  majority  of  the  directors,  and  that  the 
circular  annexed  to  the  complaint  was  then  directed  to  be  issued,  and  that 
at  such  meeting  a  communication  was  submitted  from  him  stating  that  he 
had  been  advised  that  there  were  serious  legal  objections  to  the  plan  which 
was  proposed  and  requested  an  adjournment  of  the  meeting,  but  that  such 
adjournment  was  not  granted.  Mr.  Harriman  further  informed  me  that 
although  present  at  such  meeting  as  a  director  of  the  Northern  Securities 
Company  he  did  not  vote. 

VI. — Upon  being  advised  that  said  Northern  Securities  Company  in- 
tended to  proceed  with  its  plan  for  the  distribution  of  the  stock  of  said 
Great  Northern  and  Northern  Pacific  Eailway  Companies  pro  rata  among 
its  stockholders,  the  Oregon  Short  Line  Eailroad  Company  and  Mr.  Harri- 


EQUITY   FORMS 


4001 


man  and  myself  presented  a  petition  to  the  Circuit  Court  of  the  United 
States  for  the  district  of  Minnesota,  third  division,  asking  leave  to  intervene 
in  said  suit  pro  interesse  suo  in  order  that  the  rights  of  the  petitioners 
might  be  adjudicated  in  that  suit.  Such  application  was  presented  to  the 
court  on  Tuesday  and  Wednesday,  the  12th  and  13th  of  April,  1904,  and 
taken  under  advisement,  and  subsequently  and  on  the  19th  of  April,  1904, 
said  court  entered  an  order  denying  the  petitioners  leave  to  file  their  peti- 
tion of  intervention,  giving  their  reasons  therefor  in  an  opinion,  a  copy  of 
which,  as  received  by  telegraph  over  the  wires  of  the  Western  Union  Tele- 
graph Company,  is  hereto  annexed  as  Schedule  B  to  this  affidavit. 

VII. — The  reason  why  an  affidavit  is  not  made  by  Mr.  Harriman  per- 
sonally is  that  he  is  at  present  in  the  West  upon  a  tour  of  inspection  over 
the  railroads  with  which  he  is  connected,  and  that  it  is  impractic-able  to 
secure  his  return  in  time  to  make  an  affidavit  or  to  send  one  to  him. 

WiNSLow  S.  Pierce. 

Subscribed    and    Sworn    to    before    me  ) 
this  20th  day  of  April,  1904.  j 

James  L.  Mock, 
[SKAU]  Notary  Public, 

Kings    County. 
Certificate  filed  in  New  York  County. 

FORM    IX.— STOCKHOLDEES '    BILL    FOR    INJUNCTION    AGAINST 
CONSOLIDATION  OF  RAILROAD  COMPANIES. 

[104  Fed.  934,  in  which  the  author  was  counsel.] 

To  the  Judges  of  the  [District  Court]  of  the  United  States  for  the  SotUhcrn 
District  of  New  York: 

Mary  P.  Stevens  and  Frederick  C.  Stevens,  as  executors  under  the  last 
will  and  testament  of  Robert  S.  Stevens,  deceased,  and  Henry  D.  Mirick, 
bring  this  their  bill  of  complaint  against  the  Missouri,  Kansas  and  Texas 
Railway  Company,  the  Kansas  City  and  Pacific  Railroad  Company,  the 
Southwestern  Coal  and  Improvement  Company,  and  Henry  W.  Poor,  and 
thereupon  your  orators  complain  and  show  to  the  Court: 

First. — That  your  orators,  Mary  P.  Stevens  and  Frederick  C.  Stevens, 
are  citizens  and  residents  of  the  State  of  New  York,  and  that  your  orator, 
Henry  D.  Mirick,  is  a  citizen  of  the  District  of  Columhia,  and  is  at  the 
present  time  a  resident  of  the  District  of  Columbia. 

Second. — That  the  defendant  in  the  caption  named  and  called  The  Mis- 
souri, Kansas  and  Texas  Railway  Company  is  a  foreign  corporation,  which 
at  the  time  of  the  commencement  of  this  action  had  its  principal  office  and 
was  engaged  in  the  transaction  of  business  under  the  name  of  The  Mis- 
souri, Kansas  and  Texas  Railway  Company,  within  the  Southern  District 
of  New  York.  And  your  Orators  show,  on  information  and  belief,  that  the 
said  defendant  The   Missouri,   Kansas   and   Texas  Railway   Company  is  a 
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coiporatiou  iucorporated  under  the  laws  of  the  State  of  Kansas  prior  to 
1870  and  duly  organized  and  existing  under  and  pursuant  to  the  laws  of 
the  States  of  Kansas  and  Missouri.  That  the  said  defendant  The  Mis- 
souri, Kansas  and  Texas  Railway  Company,  claims  to  be  a  corporation 
formed  by  consolidation  with  the  Kansas  City  and  Pacific  Railroad  Com- 
pany, by  virtue  of  a  paper  writing  purporting  to  be  a  deed  of  consolidation 
of  the  defendant  herein  The  Missouri,  Kansas  and  Texas  Railway  Com- 
pany and  the  defendant  the  Kansas  City  and  Pacific  Railroad  Company, 
of  which  a  copy  is  filed  herewith  and  marked  "Exhibit  B,"  and  to  whii-h 
your  Orators  pray  leave  to  refer  as  though  the  same  were  herein  fully  and 
at  large  set  forth.  And  your  Orators  show,  upon  information  and  belief, 
that  if  the  said  defendant  The  Missouri,  Kansas  and  Texas  Railway  Com- 
pany has  any  corporate  existence  or  capacity  as  a  consolidated  corporation 
as  aforesaid,  it  is  only  as  a  corporation  de  facto,  and  that  the  conditions 
precedent  to  the  legal  formation  and  existence  of  such  pretended  consoli- 
dated corporation  under  the  laws  of  the  State  of  Kansas  have  never  been 
in  fact  fully  complied  with,  as  hereinafter  more  fully  shown.  That  the 
defendant  The  Kansas  City  and  Pacific  Railroad  Company  is  a  foreign 
corporation  incorporated  under  and  by  virtue  of  the  laws  of  the  State 
of  Kansas,  and  having  its  principal  office  in  the  City  of  New  York  in  the 
Southern  District  of  New  York.  That  the  defendant  The  Southwestern 
Coal  and  Improvement  Company  is  a  foreign  corporation,  incorporated 
under  and  by  virtue  of  the  laws  of  the  State  of  West  Virginia,  having 
its  principal  office  in  the  City  of  New  York  in  the  Southern  District  of 
New  Y''ork.  That  the  defendant  Henry  W.  Poor  is  a  citizen  and  resident 
of  the  State  of  New  York,  and  has  no  actual  or  personal  interest  in  the 
controversy  herein  set  forth,  and  is  made  a  party  defendant  hereto  only 
because  he  is  the  custodian  of  certain  certificates  of  stock,  to  which  your 
Orators  make  no  claim,  but  which  it  is  necessary  to  keep  within  the  juris- 
diction of  this  Court  in  order  that  this  Court  may  be  enabled  by  its  final 
decree  to  adjust  and  protect  the  equitable  rights  and  interests  of  the  said 
defendant  railway  c-ompanies  as  between  themselves. 

Third. — That  your  Orators  bring  this  action  on  behalf  of  themselves 
and  of  all  the  other  stockholders  of  the  Kansas  City  and  Pacific  Railroad 
Company,  except  the  defendant  The  Southwestern  Coal  and  Improvement 
Company  and  such  other  stockholders,  if  any  there  be,  as  are  allied  with 
said  last  named  defendant  in  the  fraudulent  scheme  or  conspiracy  against 
the  interests  of  the  Kansas  City  and  Pacific  Railroad  Company,  and  its 
stockholders,  which  is  hereinafter  more  fully  shown,  and  against  which 
relief  is  sought  by  this  bill.  The  defendants  herein  will  be  hereinafter 
designated  in  this  bill  of  complaint  in  the  following  manner:  The  de- 
fendant The  Missouri,  Kansas  and  Texas  Railway  Company  as  the  "Kan- 
sas Company;"  the  defendant  The  Kansas  City  and  Pacific  Railroad 
Company,  as  the  "Pacific  Company,"  and  the  defendant  The  Southwestern 
Coal  and  Improvement  Company  as  the  "Coal  Company." 

Fourth. — Your  Orators  further  show  that  the  Kansas  Company  is  the 
owner  and  is  engaged  in  the  operation  of  lines  of  railway  running  between 
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St.  Louis  and  Hannibal,  in  the  State  of  Missouri,  tlirougli  said  State  and 
into  and  through  the  State  of  Kansas,  and  into  and  through  Bourbon 
County,  in  said  last  named  State,  and  into  and  through  the  Indian  Terri- 
tory, and  into  and  through  the  State  of  Texas.  The  said  Kansas  Com- 
pany, under  the  name  of  the  Union  Pacific  Railroad  Company,  Southern 
Branch,  was  organized  and  its  stock  sul)seril)cd  long  prior  to  the  first  day 
of  March,  1870,  and  since  that  date,  either  under  the  name  of  the  Union 
Pacific  Eailroad  Company,  Southern  Branch,  or  under  its  present  name, 
has  been  and  now  is  engaged  in  the  operation  of  the  lines  of  railway 
aforesaid.  That  the  executive  office  of  said  defendant  is  located  at  num- 
ber 45  Wall  street,  in  the  City  of  New  York,  and  upon  information  and 
belief,  the  President,  Treasurer,  Secretary  and  majority  of  the  Directors, 
reside  in  the  State  of  New  York. 

Fifth.— That  said  "Pacific  Company"  was  organized  and  its  stock 
subscribed  long  prior  to  the  9th  day  of  March,  1889,  and  from  the  date 
of  its  organization,  except  as  hereinafter  stated,  has  been  engaged  in  the 
operation  of  its  line  of  railroad,  extending  from  a  point  in  the  Indian 
Territory,  about  six  miles  south  of  the  City  of  Coffeyville,  Kansas,  by 
way  of  Parsons,  Kansas,  to  the  City  of  Paola,  Miami  County,  Kansas,  a 
point  about  forty-four  miles  south  of  Kansas  City,  Missouri.  That  from 
the  27th  day  of  June,  1889,  to  the  tirst  day  of  August,  1890,  the  last  named 
railroad  was  operated  by  the  Eeceivcrs  of  the  Kansas  Company  under  the 
terms  of  a  certain  lease  or  contract  not  material  to  this  controversy,  and 
since  the  first  day  of  August,  1890,  it  has  been  operated  by  the  Kansas 
Company  under  the  terms  and  provisions  of  a  lease  dated  May  13,  1890, 
a  copy  of  which  is  herewith  filed  and  marked  "Exhibit  A,"  to  which  your 
orators  pray  leave  to  refer  as  though  the  same  were  herein  fully  and  at 
large  set  forth.  That  the  general  office  of  said  Company  is  located  at 
Number  45  Wall  Street,  in  the  City  of  New  York,  and  upon  information 
and  belief  that  the  President,  Treasurer  and  Secretary,  and  a  majority  of 
the  Directors  reside  in  the  State  of  New  York. 

Sixth. — That  said  Eobert  S.  Stevens  departed  this  life  on  the  23d  day 
of  February,  1893;  that  from  a  date  prior  to  March  9,  1889,  he  contin- 
uously had  been,  and  at  the  time  of  his  death  was,  the  owner  of  1,273 
shares  of  the  capital  stock  of  the  ' '  Pacific  Company ; ' '  that  said  Robert 
S.  Stevens  died  testate,  and  in  his  will  named  your  Orators,  Mary  P. 
Stevens  and  Frederick  C.  Stevens  as  joint  executors  thereof;  that  your 
said  Orators  shortly  thereafter  qualified  as  such  executors,  and  letters 
testamentary  under  said  will  were  issued  to  them  by  the  Surrogate 's  Court 
of  Wyoming  County,  New  York;  that  a  copy  of  said  will  and  of  said 
letters  testamentary  have  been  duly  filed  and  now  remain  of  record  in  the 
Probate  Court  of  Labette  County,  State  of  Kansas;  that  all  of  said  stock 
so  owned  by  said  Eobert  S.  Stevens  in  his  lifetime  has  been  held  and  still 
is  held  by  said  executors,  and  has  not  been  distributed  to  the  heirs  of  said 
Eobert  S.  Stevens,  but  is  still  held  and  controlled  by  your  Orators,  Mary 
P.  Stevens  and  Frederick  C.  Stevens;  that  said  stock  at  the  time  of  his 
death  stood  on  the  books  of  said  railroad  company  in  the  name  of  said 
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Robert  S.  Stevens,  and  still  so  stands;  that  said  stock  was  and  is  of  the 
par  value  of  $127,200,  and  the  total  issue  of  stock  of  said  Kansas  City 
and  Pacific  Eailroad  Company  consists  of  25,000  shares  of  the  par  value 
of  $2,500,000.  That  your  Orator  Henry  D.  Mirick,  from  a  date  prior  to 
March  9,  1889,  continuously  has  been  and  now  is  the  owner  of  538  shares 
of  stock  of  the  said  "Pacific  Company."  That  all  of  said  stock  so  owned 
by  said  Mirick  has  been  held,  and  still  is  held  by  him  in  his  own  name, 
and  that  said  stock  continuously  during  the  said  period  has  stood  and 
now  stands  on  the  books  of  said  "Pacific  Company"  in  the  name  of  said 
Henry  D.  Mirick.  That  said  stock  was  and  is  of  the  par  value  of  $53,800. 
That  the  defendant  the  "Kansas  Company,"  in  the  name  of  the  de- 
fendant the  "Coal  Company,"  is  the  owner  of  and  controls  about  16,715 
shares  of  the  stock  of  the  Kansas  City  and  Pacific  Railroad  Company,  of 
the  par  value  of  about  $1,671,500.  That  sundry  municipal  corporations  in 
the  State  of  Kansas,  which  voted  bonds  to  aid  in  the  construction  of  the 
railroad  of  the  "Pacific  Company,"  are  the  owners  of  about  3,165  shares 
of  said  stock  of  the  par  value  of  about  316,500,  and  individuals,  including 
your  Orators,  are  the  owners  of  about  5,120  shares  of  said  stock  of  the 
par  value  of  $512,000.  That  the  total  bonded  indebtedness  of  said 
"Pacific  Company"  amounts  to  $2,500,000,  bearing  four  per  cent  per 
annum  interest.  That  the  total  length  of  the  railroad  of  the  said  "Pacific 
Company"  is  130.06  miles,  and  said  bonded  indebtedness  and  said  stock 
issue  is  at  the  rate  of  $19,221.10  per  mile. 

Seventh. — Your  Orators  show  that  the  "Kansas  Company"  has  out- 
standing of  its  Common  Stock  524,500  shares  of  the  par  value  of  $52,450,- 
000,  and  also  has  outstanding  of  its  four  per  cent  non-cumulative  Preferred 
Stock  130,000  shares  of  the  par  value  of  $13,000,000.  That  said  "Kansas 
Company"  also  has  outstanding  bonds  which  it  has  issued,  and  on  which 
it  has  guaranteed  the  interest,  to  the  amount  of  more  than  $73,000,000, 
which  includes  the  $2,500,000  bonds  of  the  "Pacific  Company"  above 
described.  That  the  mileage  of  the  Missouri,  Kansas  and  Texas  system, 
so-called,  amounts  to  2,375  miles,  of  which  about  2,004  miles  is  owned  by 
it,  the  remainder  being  either  leased  or  operated  jointly  with  other  rail- 
road companies,  except  about  18  miles  in  Texas,  which  is  operated  but  not 
owned  by  the  "Kansas  Company."  That  the  average  rate  per  mile  of 
l>onded  indebtedness  (exclusive  of  bonds  on  which  it  has  guaranteed  the 
interest)  of  the  said  "Kansas  Company"  is  upwards  of  $35,000  per  mile; 
that  the  Common  Stock  of  said  Railway  Company  now  outstanding 
amounts  to  $28,490  per  mile,  and  the  amount  of  said  Preferred  Stock  of 
said  "Kansas  Company"  now  outstanding  amounts  to  $7,006  per  mile. 

Eighth. — Your  Orators  further  show  that  the  lease  above  referred  to, 
dated  May  13,  1890,  under  the  terms  of  which  said  "Kansas  Company" 
has  been  since  August  1,  1890,  and  now  is  operating  the  railroad  of  the 
"Pacific  Company,"  demised  the  property  of  said  "Pacific  Company  to 
the  "Kansas  Company"  for  a  period  of  999  years;  that  by  the  provi- 
sions of  said  lease  the  "Pacific  Company"  leased  all  its  property,  except 
its  corporate  franchise,  to  the  "Kansas  Company"  for  the  term  aforesaid; 
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and  the  "Kansas  Company"  as  rental  therefor,  agreed  and  guaranteed 
to  pay  the  interest  on  the  bonded  indebtedness  of  the  "Pacific  Company" 
as  said  interest  became  due;  to  keep  and  maintain  the  track,  rolling  stock 
and  other  property  of  the  lessor  in  good  order  and  repair,  to  pay  all  taxes 
and  other  charges  levied  against  the  property  so  demised,  and  to  bear 
the  expenses  of  maintaining  the  corporate  existence  of  said  "Pacific  Com- 
pany," It  was  also  agreed  that  if  during  the  first  five  years  of  the  term 
of  said  lease  30  per  cent  and  thereafter  33  per  cent  of  the  gross  earnings 
realized  by  the  "Kansas  Company"  from  the  operation  of  said  leased 
property,  aggregated  more  than  the  sum  of  $100,000  per  year  (that  being 
the  amount  of  the  interest  due  yearly  on  the  bonds  of  the  "Pacific  Com- 
pany"), and  the  amount  of  the  taxes  and  expenses  of  maintaining  said 
corporate  organization,  that  such  excess  should  be  paid  to  the  stockholders 
of  the  last  named  Company,  as  its  office  in  the  City  of  Parsons,  Kansas. 
and  in  case  said  per  centums  respectively  should  not  equal  said  amounts, 
the  deficits  should  be  made  up  with  increase  from  future  earnmgs. 

Ninth. — And  your  Orators  also  show  that  said  lease  did  not  provide 
any  plan  of  dividing  the  earnings  of  the  properties  of  the  lessor  and 
lessee,  or  any  method  of  ascertaining  the  amount  of  said  per  centum  of 
earnings  but  did  contain  a  provision  substantially  as  follows: 

That  if  at  any  time  after  said  indenture  became  operative  any  differ- 
ences should  arise  between  the  two  companies  as  to  the  manner  in  which 
the  accounts  were  kept,  with  a  view  to  determine  whether  there  was  any, 
and  if  so,  what,  earnings  of  the  * '  Pacific  Company ' '  due  to  its  stock- 
holders, such  differences  should  be  left  to  the  arbitration  of  three  expert 
railroad  officials,  one  to  be  selected  by  each  of  the  parties  to  said  lease, 
and  in  the  event  of  their  disagreement  they  to  select  a  third. 

Tenth. — That  under  the  terms  and  conditions  of  said  lease,  the  stock 
of  the  "Pacific  Company,"  owned  by  your  Orators  and  other  stockholders, 
on  a  fair  and  reasonable  apportionment  of  the  earnings  of  the  two  rail- 
road properties  above  described,  is  of  the  value  of  at  least  $50  per  share. 
That  said  stock  should  and  would  earn  a  yearly  dividend  of  three  and 
one-half  per  cent.,  if  the  "Kansas  Company"  as  of  right  it  ought  to  do, 
apportioned  the  earnings  of  the  two  railroad  properties  herein  mentioned 
on  an  equitable  basis,  or  in  accordance  with  the  custom  prevailing  under 
similar  circumstances  among  other  companies  in  the  portion  of  the  United 
States  in  which  said  railroads  are  situated. 

Eleventh. — Your  Orators  show  that  the  common  stock  of  the  "Kansas 
Company ' '  is  not  worth  to  exceed  ten  dollars  per  share,  and  is  currently 
reported  as  worth  about  that  sum  in  the  public  markets  of  the  country, 
and  is  not  entitled  to  any  dividends  whatever  till  the  interest  is  paid  on 
all  the  bonded  indebtedness  of  said  Company,  including  the  guaranteed 
interest,  nor  until  a  dividend  has  been  paid  on  said  preferred  stock  at  the 
rate  of  four  per  cent,  per  annum. 

Twelfth. — Your  Orators  show  that  said  ' '  Kansas  Company, "  at  or 
about  the  date  of  said  lease,  acquired  the  ownership  or  control  of  more 
than   two-thirds   of   the   entire   capital   stock   of   the   "Pacific   Company," 
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without  any  cost  or  consideratiou,  except  the  execution  and  delivery  of 
said  lease  and  its  agreement  to  carry  out  and  perform  the  covenants 
thereof,  and  under  the  following  circumstances:  All  of  the  capital  stock 
of  "Pacific  Company,"  at  or  about  the  time  of  the  execution  of  the  said 
lease,  was  held  and  owned  by  a  Construction  Company,  except  the  shares 
of  capital  stock  hereinbefore  alleged  to  have  been  owned  by  certain  towns 
and  townships  who  had  given  aid  to  the  "Pacific  Company."  That  said 
Robert  S.  Stevens  in  his  lifetime,  and  your  Orator,  Henry  D.  Mirick, 
were  stockliolders  in  the  said  Construction  Company.  The  said  "Kansas 
Company"  made  it  a  condition  of  making  the  said  lease  that  there  should 
be  transferred  to  it,  or  to  some  other  person  or  corporation,  to  be  held  on 
its  behalf,  two-thirds  of  the  capital  stock  of  the  ' '  Pacific  Company. ' '  Said 
condition  was  agreed  to,  and  thereupon  said  Construction  Company  parted 
with  and  transferred  under  the  direction  of  said  "Kansas  Company,"  to 
be  held  for  its  benefit,  two-thirds  of  the  entire  capital  stock  of  the  "Pacific 
Company"  for  no  other  consideration  than  the  making  of  the  lease  be- 
tween the  defendant  Companies.  That  the  said  Construction  Company 
had  been  formed  for  the  purpose  of  constructing  the  railroad  of  the 
"Pacific  Company,"  and  had  built  and  constructed  it.  That  a  large  part 
of  the  capital  stock  of  the  Construction  Company  was,  at  the  time  of  the 
making  of  the  said  lease,  held  and  owned  by  said  Eobert  S.  Stevens,  and 
by  your  Orator,  Henry  D.  Mirick.  Your  Orators  further  show  that  until 
the  spring  of  1898  said  two-thirds  of  the  capital  stock  of  the  "Pacific 
Company"  stood  in  the  names  of  persons  unknown  to  your  Orators,  but 
who  held  the  said  stock  on  behalf  of  the  said  "Kansas  Company,"  and 
voted  thereon  in  the  interest  of  and  under  the  direction  of  said  "Kansas 
Company. ' '  That  since  the  spring  of  1898,  said  two-thirds  of  the  capital 
stock  of  the  ' '  Pacific  Company ' '  has  stood  upon  its  books  in  the  name 
of  the  defendant  the  "Coal  Company,"  all  of  whose  capital  stock  since 
that  time  continuously  has  been  and  now  is  held  or  controlled  by  the 
defendant,  the  ' '  Kansas  Company. ' '  That  since  said  last  named  date  the 
said  stock  of  the  "Pacific  Company"  so  held  by  said  "Coal  Company" 
has  been  voted  upon  in  the  interest  and  under  the  direction  of  said  ' '  Kan- 
sas Company;"  and  your  Orators  further  show  that  at  the  annual  meet- 
ings of  said  "Pacific  Company,"  held  in  the  months  of  April,  1898  and 
1899,  the  said  shares  of  capital  stock  of  the  "Pacific  Company"  held  by 
the  "Coal  Company"  have  been  voted  upon  by  Henry  C.  Eouse,  who  at 
the  said  times  was  and  still  is  the  President  of  the  defendant,  the  "Kan- 
sas Company." 

Thirteenth. — Your  Orators  further  show  that  the  said  "Kansas  Com- 
pany," by  virtue  of  said  ownership  or  control  of  the  two-thirds  of  the 
stock  of  said  "Pacific  Company,"  has  annually  since  May  31,  1890,  elected 
a  Board  of  Directors  of  said  last  named  Company  consisting,  with  one 
exception,  of  persons  who  were  at  the  same  time  Directors  of  the  "Kansas 
Company;"  that  at  the  annual  meetings  held  in  April,  1898,  and  April, 
1899,  your  Orators  together  with  substantially  all  the  stockholders  of  said 
* '  Pacific  Company, ' '   except   the   ' '  Coal   Company, ' '   l)y   combined  action 
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succeeded  in  obtaining  the  election  upon  the  Board  of  Directors  of  said 
"Pacific  Company"  chosen  at  said  dates  respectively  of  two  directors 
who  were  not  in  the  interest  of  the  defendant,  the  "Kansas  Company," 
but  a  majority  of  the  members  of  such  Board  still  consists  of  persons 
who  are  also  members  of  the  Board  of  Directors  of  said  "Kansas  Com- 
pany." That  said  two  directors  were  your  Orator,  Frederick  C.  Stevens, 
and  one  R.  E.  Eeynolds.  That  shortly  after  their  election  in  1898,  said 
directors  demanded  from  the  officers  of  the  "Pacific  Company,"  and 
from  the  directors  in  control  of  its  affairs,  an  inspection  of  the  books  of 
the  said  "Pacific  Company"  and  an  accounting  between  the  Companies 
under  the  lease.  That  said  inspection  was  not  accorded  to  said  Directors, 
and  that  to  the  best  of  the  knowledge  and  information  of  your  Orators, 
no  such  accounting  has  ever  been  had.  That  said  Board  of  Directors  of 
the  "Pacific  Company"  consists  of  seven  members,  a  majority  of  whom 
are  wholly  under  the  domination  and  control  of  the  "Kansas  Company" 
and  were  nominated  and  elected  by  its  power. 

Fourteenth. — That  no  demand  that  this  action  be  brought  has  ever 
been  made  upon  the  said  Pacific  Company  or  upon  its  Board  of  Directors 
or  oflicers,  and  that  any  such  demand,  if  made,  would  be  wholly  useless 
and  inoperative,  for  the  reason  that  the  said  majority  of  the  directors 
and  the  officers  of  said  Pacific  Company  are  wholly  in  the  interest  and 
under  the  control  of  the  said  Kansas  Company;  that  the  defendant  Henry 
W.  Poor,  the  President  of  the  Pacific  Company,  is  a  member  of  the 
Board  of  Directors  and  of  the  Executive  Committee  of  the  Kansas  Com- 
pany; that  Colgate  Hoyt,  who  is  Vice-President  of  the  Pacific  Company, 
is  a  member  of  the  Board  of  Directors  of  the  Kansas  Company  and  Vice- 
President  of  the  Coal  Company  aforesaid;  and  S.  Halline,  who  is  the 
Secretary  of  the  Pacific  Company,  is  also  the  Secretary  of  the  Kansas 
Company,  and  also  the  Secretary  of  the  Coal  Company.  Your  Orators 
further  show  the  same  persons  are  respectively  Treasurer  and  Assistant 
Secretary  of  the  said  Pacific  and  Kansas  Companies. 

Fifteenth. — Your  Orators  show  that  at  the  stockholders'  meeting  of 
the  Pacific  Company,  held  on  the  7th  day  of  April,  1898,  the  minority 
stockholders  present  offered  resolutions  requiring  the  Pacific  Company  to 
comply  with  the  laws  of  Kansas  in  respect  to  keeping  and  maintaining 
offices  in  the  said  State  of  Kansas  and  keeping  the  books  of  the  Company 
in  such  a  way  as  will  show  the  method  of  accounting  and  apportionment 
of  its  earnings  under  the  lease,  and  also  requesting  the  Kansas  Company 
to  make  a  full  report  showing  the  method  of  accounting  and  the  earnings 
accruing  to  the  Pacific  Company  under  the  lease.  The  said  resolutions 
were  not  adopted  but  a  general  resolution  offered  by  the  said  H.  C.  Eouse, 
President  of  the  Kansas  Company,  was  adopted,  as  a  substitute,  by  which 
the  Directors  of  the  Pacific  Company  were  requested  in  general  language 
to  see  that  the  laws  of  the  State  of  Kansas  were  complied  with  and  that 
the  Kansas  Company  eoiiformed  to  its  obligations  under  the  lease.  That 
the  substituted  resolution  was  adopted  by  a  vote  of  17,246  shares  of  stock, 
all  of  which  were  cast   by  said  Rouse  or  other  employees  or  directors  of 
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said  Kansas  Compauy,  and  was  opposed  by  the  vote  of  6,464  shares  of 
stock,  being  all  stock  represented  at  the  meeting  owned  by  municipalities 
or  by  individuals  not  interested  in  or  employed  by  the  Kansas  Company. 
That  no  action  has  been  taken  by  the  officers  of  said  Pacific  Company  or 
by  the  majority  directors  above  mentioned  to  comply  with  the  requirements 
of  said  statute. 

Sixteenth. — Your  Orators  further  show  that  by  the  Third  Article  of 
the  said  lease  of  May  13,  1890,  the  Kansas  Company  agreed  to  collect  all 
revenues  arising  from  the  use  and  operation  of  the  railroads  of  the  Pacific 
Company,  and  to  render  accounts  thereof  to  the  Pacific  Company.  That 
no  proper  or  sufficient  compliance  with  the  said  agreement  to  render  ac- 
counts, has  been  made  by  the  Kansas  Company.  That  a  meagre  and 
wholly  insufficient  statement  of  accounts  has  each  year  been  rendered  to 
a  meeting  of  the  stockholders  of  the  Pacific  Company  which  has  failed  to 
state  the  sources  of  receipts  of  the  Pacific  Company  and  the  items  of  debits 
and  credits  creating  the  results,  and  the  results  or  conclusions  have  alone 
been  stated  in  the  so-called  accounts.  That  even  such  insufficient  and 
meagre  accounts  show  that  under  the  terms  of  the  lease  there  was  at  least 
a  surplus  on  the  31st  day  of  July,  1896,  for  the  year  ending  on  that  date, 
of  gross  earnings  of  the  Pacific  Company  over  and  above  the  deductions 
provided  to  be  made  by  the  said  lease  of  $10,811.77,  and  that  on  the  31st 
day  of  July,  1897,  there  was  a  like  surplus  of  $19,923.39,  and  on  the  31st 
day  of  July,  1898,  there  was  a  like  surplus  of  $7,515.60,  and  your  Orators, 
upon  information  and  belief,  show  that  upon  a  proper  accounting  the 
amounts  of  surplus  to  the  credit  of  the  Pacific  Company  would  be  greatly 
in  excess  of  these  figures. 

Seventeenth. — Your  Orators  further  show  that  the  said  directors  Eey- 
nolds  and  Stevens,  elected  at  the  said  stockholders'  meeting  of  the  Pacific 
Company  on  April  7,  1898,  demanded  of  the  President  of  the  said  Pacific 
Company,  to  wit,  of  Henry  W.  Poor,  one  of  the  defendants  herein,  that 
there  should  be  an  arbitration  as  provided  for  in  Article  3  of  the  said 
lease,  with  respect  to  the  manner  in  which  the  said  accounts  should  be 
kept  between  the  two  companies,  for  the  purpose  of  determining  what  were 
the  earnings  of  the  Pacific  Company.  Said  directors  demanded  that  the  said 
Poor  should  not  appoint  an  arbitrator  on  behalf  of  the  Pacific  Company, 
for  the  reason  that  the  said  Poor  was  a  director  of  the  Kansas  Company 
and  said  two  directors  representing  the  minority  stockholders  demanded 
the  right  to  appoint  said  arbitrator  for  the  Pacific  Company.  That  said 
Poor  refused  said  request  and  thereafter,  in  connection  with  the  Kansas 
Company,  proceeded  to  a  pretended  arbitration  under  the  said  Article  3 
of  the  lease,  both  of  the  arbitrators  being  substantially  ajjpointed  by  the 
said  Kansas  Company. 

Eighteenth. — Your  Orators  show  that  if  the  gross  earnings  of  the 
Pacific  Company's  property  since  August  1,  1890,  had  been  computed  by 
said  Kansas  Company  on  the  same  basis,  that  is  and  has  been  in  vogue 
during  that  period  among  other  railroads  in  that  portion  of  the  United 
States,  in  which  the  railroads  of  the  Pacific  Company  and  of  the  Kansas 
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Company  are  located,  to  wit,  upon  a  mileage  basis  with  a  minimum  of 
not  less  than  twenty-five  per  centum  to  the  Pacific  Company,  or  if  said 
gross  earnings  during  said  period  had  been  ascertained  on  any  other  fair 
and  equitable  basis,  the  gross  earnings  of  said  Pacific  Company  would 
liave  been  sufficient  to  pay  the  interest  on  the  bonded  debt  of  said  Pacific 
Company,  all  lawful  taxes  on  its  property,  all  reasonable  and  necessary 
expense  of  maintaining  its  corporate  existence,  and  in  addition  a  dividend 
on  its  stock  during  the  past  three  years  of  at  least  three  and  one-half  per 
cent,  per  annum,  and  during  the  three  years  next  succeeding  August  1, 
1890,  at  a  slightly  lower  rate.  Your  Orators  show  that  the  Kansas  Com- 
pany has  not  followed  the  usage  or  custom  obtaining  among  and  between 
raih'oad  corporations  under  similar  circumstances  and  conditions,  in  cred- 
iting the  Pacific  Company  with  earnings  from  its  property,  but  has  com- 
puted said  earnings  on  an  unfair  and  inequitable  basis,  the  nature  of 
which  is  unknown  to  your  Orators,  and  which  the  said  defendant  has  always 
refused  to  divulge  to  them,  or  those  they  represent,  although  often  re- 
quested so  to  do;  and  your  Orators  show  on  information  and  belief  that 
said  basis  of  accounting  does  not  comply  with  the  terms  of  said  lease. 

Your  Orators  show  that  an  item  of  $154,550.11  is  charged  in  said  ac- 
counts for  taxes  on  the  property  of  the  Pacific  Company ;  that  said  charge 
is  grossly  unjust,  is  not  authorized  by  the  terms  of  said  lease,  and  includes 
taxes  on  telegraph  lines  and  property,  on  sleeping  cars  and  other  equip- 
ments, and  on  other  items  of  property,  none  of  which  are  or  have  been 
owned  by  the  Pacific  Company,  but  which  are  the  property  of  the  Kansas 
Company,  or  other  persons  or  corporations. 

Your  Orators  further  show  that  an  item  of  $10,600  is  charged  in  said 
account  as  expense  in  maintaining  the  corporate  organization  of  the 
Pacific  Company,  which  is  grossly  unjust  and  exorbitant,  and  that  no 
such  amount  has  or  should  have  been  expended  for  that  purpose,  for 
the  reason  that  nothing  but  the  merest  nominal  organization  of  said 
Pacific  Company  has  been  maintained.  The  said  last-named  charge  did 
not  appear  in  the  aforesaid  so-called  Statements  of  Earnings  and  Dis- 
bursements made  by  the  Kansas  Company  to  the  stockholders  of  the 
Pacific  Company  until  the  year  1896,  nor  until,  even  according  to  the 
system  of  accounting  adopted  by  the  Kansas  Company,  it  was  apparent 
that  the  rentals  of  the  Pacific  property  exceeded  in  amount  the  sums 
necessary  to  pay  the  interest  on  its  bonded  indebtedness,  the  taxes  on 
its  property,   and  the   expense   of   maintaining   its   corporate   organization. 

NiNETKENTH. — Your  Orators  show  that  the  Boards  of  Directors  of 
the  Kansas  Company  and  of  the  Pacific  Company,  composed,  with  one 
exception,  of  the  same  persons,  prior  to  April,  1898,  formulated  a  plan 
or  scheme  which  they  denominated  a  contract,  by  which  they  intend 
to  and  will  (unless  restrained  therefrom)  consolidate  the  Pacific  Com- 
pany with  the  Kansas  Company  under  the  name  of  the  latter  company, 
on  a  basis  of  exchanging  the  stock  of  the  Pacific  Company,  including 
that  of  the  plaintiffs,  for  common  stock  of  the  Kansas  <'ompany,  share 
for  share.     That  said  plan  or  scheme  was  concocted  and  has  been  entered 
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into  without  any  notice  to  your  Orators  and  without  any  notice,  as  your 
Orators  are  informed  and  believe,  to  any  other  stockholder,  except  the 
person  or  corporation  in  whose  name  the  stock  really  owned  by  the  Kansas 
Company  has  been  held.  That  no  notice  of  said  plan  or  scheme  of  con- 
solidation was  given  to  any  other  individual,  or  to  any  municipality 
owning  stock  of  the  Pacific  Company,  prior  to  tlie  execution  of  the  pre- 
tended deed  of  consolidation  hereinafter  described,  except  by  a  circular 
letter  dated  at  Parsons,  Kansas,  February  28,  1898,  but  really  issued 
from  the  office  of  the  Kansas  Company  in  New  York  City,  to  the  effect 
that  a  meeting  of  the  stockholders  of  the  said  Pacific  Company  would 
be  held  at  Parsons,  Kansas,  on  April  7,  1898,  at  10:30  o'clock  A.  il., 
to  act  upon  said  proposed  plan  of  consolidation.  That  said  notice  was 
signed  by  said  S.  Halline  as  secretary,  and  purported  to  have  been  issued 
by  order  of  the  defendant,  Henry  W.  Poor,  president  of  the  Pacific 
Company.  That  said  Henry  W.  Poor  was  then  a  director  in  both  rail- 
road corporations  above  named,  and  also  a  member  of  the  executive 
committee  which  has  immediate  charge  of  the  affairs  and  business  of 
the  Kansas  Company.  That  said  Halline  was  then  also  secretary  of  the 
Kansas  Company  and  under  the  domination  and  control  of  the  persons 
who  manage  and  direct  the  affairs  of  that  corporation.  That  at  said 
meeting  held  at  Parsons,  Kansas,  on  April  7,  1898,  no  action  was  taken 
by  the  stockholders  of  the  Pacific  Company  in  reference  to  said  proposed 
plan  of  consolidation. 

Twentieth. — Your  orators  further  show  that  it  is  the  purpose  of  the 
Kansas  Company  and  of  said  Henry  W.  Poor,  and  of  the  other  persons 
who  control  and  manage  the  affairs  of  the  Kansas  Company,  by  virtue 
of  the  ownership  or  control,  as  above  stated,  of  more  than  two-thirds 
of  the  capital  stock  of  the  Pacific  Company,  and  under  guise  of  con- 
solidating tlie  two  railroad  companies  hereinbefore  described,  under  the 
provisions  of  the  statutes  of  Kansas,  to  carry  into  effect  the  so-called 
contract  heretofore  formulated  and  entered  into  between  the  respective 
boards  of  directors  of  said  corporations,  and  to  consolidate  said  corpo- 
rations into  one  company  under  the  name  of  the  Kansas  Company,  with 
the  effect  of  destroying  by  merger  the  said  lease  between  the  said  two 
defendants.  That  meetings  of  the  stockholders  of  each  of  the  defendant 
railway  companies  were  called  to  meet  at  Parsons,  Kansas,  on  the  7th 
day  of  April,  1898,  at  which  meeting  it  was  the  purpose  of  the  persons 
who  owned  or  controlled  more  than  two-thirds  of  the  outstanding  capital 
stock  of  said  last  named  corporations,  and  who  managed  their  business, 
to  have  said  plan  or  scheme  of  consolidation  approved  and  ratified  by 
a  vote  of  the  holders  of  the  stock  so  owned  and  controlled  by  them. 

That  upon  the  said  7th  day  of  April,  1898,  your  Orators,  Frederick 
C.  Stevens  and  Henry  D.  Mirick  attended,  prepared  to  protest  against 
the  approval,  of  the  said  so-called  Contract  of  Consolidation,  and  the 
order  of  injunction  hereinafter  referred  to  having  been  served,  the  officers 
of  the  defendant  the  Pacific  Company  thereupon  refrained  from  Ijring- 
ing  the  subject  before  the  meeting  of  the  stockholders. 
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Tw£NTY-riEST. — That  ou  the  19th  day  of  July,  1899,  a  pretended  in- 
denture was  signed  in  the  name  of  the  Pacific  Company  by  Henry  W. 
Poor,  as  President,  and  S.  Halline,  as  Secretary,  and  was  likewise  signed 
in  the  name  of  the  Kansas  Company  by  its  President  and  Assistant 
Secretary  separately,  such  instrument  purporting  to  be  an  agreement 
for  consolidation  of  the  said  two  companies  on  the  basis  of  exchanging 
the  stock  of  the  Pacific  Company  for  common  stock  of  the  Kansas  Com- 
pany, share  for  share.  That  a  written  ratification  and  approval  of  said 
pretended  indenture  was  signed  in  the  name  of  the  Coal  Company  by 
Colgate  Hoyt  as  vice-president  and  S.  Halline  as  secretary,  as  a  stock- 
holder of  said  Pacific  Company  holding  16,715  shares  of  its  capital  stock, 
and  such  ratification  and  apjiroval  was  also  signed  by  the  said  H.  C. 
Eouse,  Henry  W.  Poor  and  Colgate  Hoyt,  as  individual  stockholders  of 
said  Pacific  Company  holding  each  five  shares  of  the  capital  stock  of 
the  Pacific  Company,  and  that  said  Contract  of  Consolidation  was  not 
ratified,  approved  or  consented  to  by  any  other  stockholders  of  the  Pacific 
Company.  That  said  pretended  Indenture  of  Consolidation  was  filed  in 
the  Office  of  the  Secretary  of  State  of  the  State  of  Kansas  on  the  24th 
day  of  November,  1899,  and  is  the  same  pretended  deed  of  consolida- 
tion hereinbefore  referred  to,  of  which  a  copy  is  herewith  filed,  and 
marked  Exhibit  B,  and  your  Orators  show,  upon  information  and  belief, 
that  prior  to  the  commencement  of  this  action  certificates  of  stock  for 
twenty-five  thousand  shares  of  the  Common  Stock  of  the  Kansas  Com- 
pany were  delivered  to  the  said  defendant  Henry  W.  Poor,  pursuant  to 
said  pretended  deed  of  consolidation,  and  that  on  or  about  the  20th 
day  of  December,  1899,  said  defendant  by  public  advertisement  issued 
a  call  that  all  the  stock  of  the  Pacific  Company  be  presented  at  the 
office  of  said  Pacific  Company,  in  the  City  of  New  York,  during  the 
week  commencing  on  the  13th  day  of  February,  1900,  in  accordance 
with  the  said  so-called  Contract  of  Consolidation  for  exchange  for  Com- 
mon Stock  of  the  Kansas  Company,  share  for  share.  Your  Orators  show 
that  unless  restrained  by  this  Court,  the  said  stock  of  the  Kansas  Com- 
pany, now  in  the  possession  of  the  defendant,  Henry  W.  Poor,  within 
this  State,  or  some  portion  thereof,  will  be  exchanged  for  stock  of  the 
Pacific  Company,  pursuant  to  said  published  notice  and  to  said  pretended 
Deed  of  Consolidation,  and  that  said  stock  of  the  Kansas  Company, 
unless  restrained  by  the  order  of  this  Court,  may,  and  some  portion 
thereof  will  be,  removed  from  the  jurisdiction  of  this  Court,  or  sold 
for  value,  to  persons  having  no  knowledge  of  the  matters  shown  by  this 
Bill  of  Complaint  or  otherwise  so  disposed  of  that  it  will  not  be  possible 
for  this  Court  to  provide  by  its  final  decree  for  a  return  of  said  certifi- 
cates of  stock  to  the  Kansas  Company. 

Twenty-second. — That  under  and  by  virtue  of  said  scheme  it  is  in- 
tended that  your  Orators'  stock  will  be  called  in  and  canceled,  and  your 
Orators  wiU  receive  in  exchange  therefor  only  an  equal  amount  of  the 
common  stock  of  the  Kansas  Company;  that  the  stock  of  the  Pacific 
Company  formerly  owned  by  Kobert  S.  Stevens,  and  now  in  charge  and 


4012  APPENDIX 

control  of  your  Orators,  Stevens,  as  executors  or  trustees,  is  of  the  total 
value  of  more  than  $63,000,  and,  under  a  fair  and  equitable  system  of 
accounting  and  division  of  earnings  should  and  will  earn  an  annual  in- 
come of  more  than  $4,400.  That  the  stock  of  the  Pacific  Company  now 
owned  by  your  Orator,  Mirick,  is  of  the  total  value  of  more  than  $26,900, 
and  under  a  fair  and  equitable  system  of  accounting  and  division  of 
earning  should  and  will  earn  an  annual  income  of  more  than  $1,800, 
That  the  common  stock  of  the  Kansas  Company,  which  your  Orators  will 
receive  if  the  foregoing  scheme  is  consummated,  will  not  be  worth  more 
than  $20,000  at  the  utmost.  That  said  common  stock  of  the  Kansas 
Company  has  never  earned  any  dividends,  and  is  without  any  value  what- 
ever as  an  interest  bearing  security.  That  by  reason  of  the  enormous 
lionded  indebtedness  of  the  Kansas  Company,  and  of  the  obligations 
of  said  Eailway  Company,  on  guaranteed  bonds  and  preferred  stock, 
there  is  no  prospect  that  said  common  stock  will  ever  be  of  any  value, 
except  for  the  purpose  of  controlling  the  organization  of  said  Kansas 
Company 

Twenty-third. — Tour  Orators  further  show  that  if  said  plan  or  scheme 
of  consolidation  is  permitted  to  be  eonsimimated,  the  result  will  be  to 
end  and  annul  the  lease  hereinbefore  described,  and  to  deprive  the  Pacific 
Company  and  all  its  stockholders,  of  the  benefits  and  profits  properly 
and  fairly  derivable  therefrom,  and  of  the  rent  therein  stipulated  to  be 
paid  by  the  Kansas  Company.  That  to  abrogate  said  lease  in  such  a 
manner  as  is  proposed  by  said  plan  or  scheme  of  consolidation  will  divest 
said  Pacific  Company  and  each  of  its  stockholders  of  their  vested  rights 
under  said  lease  and  will  permit  the  Kansas  Company,  and  the  persons 
who  are  in  control  of  its  business  and  affairs,  to  relieve  said  last  named 
railroad  company  of  the  contract  duty  it  owed  to  the  Pacific  Company, 
and  to  prevent  said  last  named  company  from  paying  to  its  stockholders 
dividends  which  the  enforcement  of  said  lease  will  enable  it  to  pay  them, 
in  the  amounts  hereinbefore  set  forth. 

Twenty-fourth. — Your  Orators  further  show  that  the  Kansas  Com- 
pany, under  its  former  name  of  the  Union  Pacific  Eailway  Company, 
Southern  Branch,  was  organized  and  legally  existed  prior  to  the  first 
day  of  March,  1870,  and  that  prior  to  that  date  its  Capital  Stock  was 
subscribed  and  issued.  That  prior  to  said  last  named  date  there  was 
no  law  by  which  two  or  any  nimiber  of  railroad  corporations  in  the 
State  of  Kansas  could  be  merged  or  consolidated  without  the  unanimous 
consent  of  all  the  stockholders  of  all  the  corporations  concerned,  and 
that  said  so-called  contract  of  consolidation,  concocted  as  aforesaid^  has 
not  received  the  assent  of  all  or  nearly  all  of  the  stockholders  of  the 
Kansas  Company.  Your  Orators  further  show  that  it  is  claimed  by  the 
defendants  that  a  certain  statute  of  the  State  of  Kansas,  approved  March 
1,  1870,  authorizing  the  consolidation  of  certain  railroads,  operated  as 
an  amendment  of  the  charter  of  the  Kansas  Company,  so  as  to  permit 
said  Company  to  be  consolidated  with  other  railway  companies  or  with 
another  railway  company,  upon  the  consent  of  less  than  the  whole  num- 
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ber  of  stockliolders  of  said  Kansas  Conipauy.  And  your  Orators  show- 
that  if  said  statute  of  the  State  of  Kansas  is  as  claimed  by  the  de- 
fendants herein,  the  same  is  unconstitutional  and  void,  and  contrary  to 
Section  10,  Article  I,  of  the  Constitution  of  the  United  States,  because 
it  purports  to  impair  the  obligation  of  the  contract  originally  entered 
into  by  the  incorporators  of  the  Kansas  Company,  as  between  themselves 
in  regard  to  the  nature  and  scope  of  the  corporate  business  in  -which 
the  said  Kansas  Company  was  to  engage. 

Your  Orators  further  show  that  by  the  said  statute  of  the  State  of 
Kansas,  approved  March  1,  1870,  it  was  provided  that  railroad  com- 
panies might  consolidate  under  certain  conditions,  but  that  one  of  such 
conditions  was  that  the  railroads  of  such  companies  should  form  a  con- 
tinuous line  or  lines  of  road.  That  the  lines  of  railroad  owned  by  the 
Kansas  Company  and  the  lines  of  railroad  owned  by  the  Pacific  Com- 
pany do  not  form  a  continuous  line  or  lines  of  railroad,  but,  on  the 
contrary,  they  connect  at  the  town  of  Parsons,  in  the  State  of  Kansas, 
and  for  a  considerable  distance  they  practically  run  parallel  with  each 
other.  And  your  Orators  further  show  that  no  consolidation  of  said 
defendant  companies  could  lawfully  be  made  under  the  provisions  of 
said  statute  approved  March  1,  1870. 

Your  Orators  further  show  that  the  defendant  the  Pacific  Company  was 
organized  and  legally  existed,  and  all  its  capital  stock  was  subscribed 
for  and  duly  issued  prior  to  the  9th  day  of  March,  1889.  That  on  or 
about  the  9th  day  of  March,  1889,  a  statute  was  passed  amending  the 
aforesaid  statute  approved  March  1,  1870,  relative  to  the  consolidation 
of  railroad  companies,  the  intent  of  such  amendment  being  apparently 
to  permit  railroad  companies  whose  lines  of  road  were  not  continuous 
but  were  merely  connected  with  each  other  to  unite  and  form  a  con- 
solidated company.  And  your  Orators  show,  upon  information  and  be- 
lief, that  said  statute  was  not  operative  as  to  corporations  organized 
and  existing  prior  to  the  enactment  thereof,  the  said  act  and  any  pro- 
ceedings thereunder  by  the  defendant  railroad  companies  herein,  being 
an  impairment  of  your  Orators'  contract  as  stockholders  as  aforesaid 
of  the  said  Pacific  Company  under  Section  10,  Article  I  of  the  Con- 
stitution of  the  United  States,  and  that  no  consolidation  of  the  Pacific 
Company  could  be  effected  with  any  railroad  company  whose  road  merely 
connected  but  did  not  form  a  continuous  line  or  lines  of  railroad  with 
the  line  of  the  Pacific  Company  except  by  the  unanimous  consent  of 
the  stockholders  of  said  Pacific  Company.  That  the  stockholders  of  the 
Pacific  Company  have  not  all  agreed  or  consented  to  or  ratified  the  said 
plan  or  scheme  of  consolidation,  and  that  none  of  the  said  stockholders, 
except  the  Coal  Company  and  said  Rouse,  Poor  and  said  Hoyt  have  given 
their  approval  or  assented  thereto. 

Twenty-fifth. — Your  Orators  further  show  that  on  or  about  the  6th 
day  of  April,  1898,  your  Orators,  Mary  P.  Stevens  and  Frederick  C. 
Stevens,  as  executors  aforesaid,  began  an  action  against  the  defendant 
Railway  Companies  in  the  District  Court  of  the  State  of  Kansas,  in  the 
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County  of  Bourbon,  the  .same  heing  :i  court  of  recortl  of  general  juris- 
diction, and  upon  a  petition  duly  filed,  obtained  an  injunction  order 
which  was  duly  and  lawfully  issued  by  said  District  Court  through  the 
probate  judge  of  Bourbon  County  of  the  State  of  Kansas,  on  the  6th 
day  of  April,  1898,  whereby  the  said  defendants  and  each  of  them,  and 
their  officers,  directors,  servants  and  agents,  and  the  person  or  corpora- 
tion holding  the  16,715  shares  of  stock  of  the  Pacific  Company,  owned 
or  controlled  by  the  Pacific  Company,  were  enjoined  and  restrained  until 
the  further  order  of  the  said  District  Court  from  consolidating  the  said 
defendants  under  the  name  of  the  Kansas  Company,  or  otherwise,  and 
from  taking  any  action  looking  to  such  consolidation,  or  which  would 
tend  to  cancel,  change,  or  vary  the  terms  or  change  the  said  lease  of 
May  13,  1890,  and  from  canceling  or  exchanging  the  stock  of  the  Pacific 
Company,  for  the  common  stock  of  the  Kansas  Company,  or  calling  in 
the  stock  of  the  Pacific  Company  held  by  the  said  executors  of  Eobert 
S.  Stevens.  The  said  order  was  provided  to  take  effect  and  be  operative 
when  the  plaintiffs  gave  an  undertaking  to  be  approved  by  the  Clerk 
of  the  Court.  Your  Orators  show  that  the  said  undertaking,  duly  ap- 
proved by  the  Clerk  of  the  said  District  Court  referred  to  in  the  said 
order,  was  duly  given  by  your  said  Orators  in  the  form  and  in  the  man- 
ner prescribed  in  the  said  order  and  duly  filed  with  the  clerk  of  the  said 
District  Court,  and  thereupon,  and  on  the  6th  day  of  April,  1898,  the 
said  injunction  order  became  operative  and  has  ever  since  remained  and 
still  is  in  effect.  Your  Orators  further  show  that  said  injunction  order 
was  duly  served  in  accordance  with  the  provisions  of  law  applicable 
thereto  in  the  State  of  Kansas  upon  the  defendant  railroad  companies 
and  both  of  them,  Avithiu  the  State  of  Kansas.  That  such  proceedings 
were  thereafter  had  that  the  said  cause  on  the  petition  of  the  defend- 
ants therein  was  removed  to  the  Circuit  Court  of  the  United  States  for 
the  District  of  Kansas,  Third  Division;  that  on  or  about  the  5th  day  of 
September,  1898,  an  amendment  and  supplement  to  the  original  bill 
were  filed  in  said  Circuit  Court;  and  that  on  the  14th  day  of  November, 
1898,  Mr.  Justice  Foster  of  the  said  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  Third  Division,  in  the  said  cause,  on  the 
application  of  the  complainants,  made  an  order  continuing  in  full  force 
and  effect  until  the  further  order  of  the  said  Circuit  Court  of  the  United 
States,  the  said  temporary  order  of  injunction  issued  on  the  6th  day  of 
April,  1898,  by  the  District  Court  through  the  Probate  Judge  of  Bourbon 
County,  Kansas,  and  further  ordered  that  the  Pacific  Company,  the  Kansas 
Company,  and  each  of  them,  and  each  and  all  of  their  ofl&cers,  directors, 
servants  and  agents,  and  the  Coal  Company,  the  holder,  of  the  said 
16,715  shares  of  the  stock  of  the  Pacific  Company,  owned  by  the  Kansas 
Company,  be  enjoined  and  restrained  until  further  order  of  the  said 
Circuit  Court,  or  a  Judge  thereof,  from  consolidating  the  Pacific  Com- 
pany and  the  Kansas  Company  under  the  name  of  the  latter  company 
and  from  taking  any  action  looking  to  such  consolidation;  and  further 
restraining    said    companies,    and    their    officers,    directors,    servants    and 
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agents  from  taking  any  action  Avhich  -would  tend  to  cancel,  change,  vary 
the  terms,  or  change  the  existing  lease  of  the  Pacific  Railroad  to  the 
Kansas  Company,  dated  May  13,  1890,  and  from  cancelling,  exchang- 
ing for  common  stock  of  the  Kansas  Company,  or  calling  in  the  stock 
of  the  Pacific  Company  held  by  the  said  executors  under  the  last  will 
of   Robert    S.   Stevens,   deceased. 

Your  Orators  further  show  that  said  restraining  order  of  Mr.  Justice 
Foster,  at  or  about  the  date  thereof,  was  duly  served  upon  the  defend- 
ant railroad  companies. 

Twenty -SIXTH. — Your  Orators  further  shoAv  that  in  disregard  and  in 
defiance  of  said  orders  of  injunction,  the  said  defendant  railroad  com- 
panies, and  their  directors,  officers  and  agents,  and  the  defendant  "Coal 
Company"  have  proceeded  to  take  the  action  hereinabove  recited,  and 
to  attempt  to  enter  into  the  said  so-called  contract  of  consolidation  of 
July  19,  1899,  filed  in  the  office  of  the  Secretary  of  State  on  the  24"th 
day  of  November,  1899,  and  to  give  the  notice  hereinabove  alleged  to 
have  been  given,  calling  in  the  stock  of  the  Pacific  Company  and  the 
providing  for  its  exchange  for  stock  of  the  Kansas  Company,  share  for 
share,  pursuant  to  the  terms  of  the  said  so-called  agreement  of  consolida- 
tion, and  cancelling  and  annulling  said  lease  of  May,  1890,  by  the  merger 
thereof  as  the  result  of  the  said  consolidation. 

Twenty-seventh. — Your  Orators  further  show  that  the  said  plan  and 
scheme  of  consolidation  of  the  said  Pacific  Company  with  the  said  Kansas 
Company,  was  not  originated,  undertaken,  and  has  not  been  carried  on 
in  good  faith  and  in  the  interest  of  the  said  Pacific  Company  or  of  its 
stockholders,  other  than  the  said  Coal  Company  and  the  individual  stock- 
holders who  are  officers,  directors  or  employees  of  the  defendant  the 
Kansas  Company.  Your  Orators  show  that  said  scheme  of  consolidation 
is  in  fraud  of  the  rights  of  your  Orators  and  of  the  other  stockholders 
of  said  Pacific  Company  similarly  situated,  and  who  are  not  interested 
in  the  Kansas  Company.  That  said  scheme  of  consolidation  was  intended 
to  have,  and  will  have,  the  effect  of  largely  destroying  the  value  of  the 
stock  of  your  Orators  and  of  the  other  stockholders  similarly  situated 
of  the  Pacific  Company,  and  of  transferring  and  vesting  in  the  Kansas 
Company  about  90%  of  the  value  of  the  capital  stock  of  your  Orators 
and  of  the  other  stockholders  similarly  situated.  That  the  said  scheme 
of  consolidation  was  entered  into  by  the  defendants  and  their  officers, 
and  agents,  with  the  intent  to  defraud  your  Orators  and  the  other  stock- 
holders of  the  Pacific  Company  similarly  situated,  out  of  about  90% 
of  the  value  of  their  capital  stock  of  the  Pacific  Company,  and  for  the 
purpose  of  annulling  and  cancelling  the  said  lease  of  May,  1890,  in  the 
interest  and  for  the  benefit  of  the  said  Kansas  Company,  and  not  for 
the  common  benefit  of  the  stockholders  of  the  said  Pacific  Company,  or 
for  the  benefit  of  said  Pacific  Company.  That  the  officers  and  directors 
of  the  said  Pacific  Company  who  have  voted  for  or  facilitated  the  mak- 
ing of  the  said  so  called  consolidation  and  the  pretended  cancellation 
of   the   said   lease,   have   been   acluati'd    with    the    iiitent   to    defraud    your 
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Orators  and  the  other  stockholders  of  the  Pacific  Company  similarly 
situated,  and  that  the  effect  of  the  completion  of  the  said  agreement 
of  consolidation  will  be  to  consummate  and  carry  into  effect  the  said 
fraudulent  intent. 

TwENTY-EicnTH. — Your  Orators  further  show  that  they  are  without 
adequate  remedy  at  law,  and  that  they  will  be  irreparably  injured  as 
hereinbefore  averred,  unless  the  Court  extends  its  aid  in  equity  to  re- 
strain and  enjoin  the  defendants  herein  from  carrying  out  and  consum- 
mating the  aforesaid  plan  or  scheme  of  so-called  consolidation. 

To  the  end,  therefore,  that  the  defendants  may,  if  they  can,  show 
why  your  Orators  should  not  have  the  relief  hereby  prayed,  your  Orators 
pray  that  the  defendants  may  be  compelled  to  make  a  full  disclosure 
and  discovery  of  all  the  matters  aforesaid,  and  according  to  the  best 
and  utmost  of  their  knowledge,  remembrance,  information  and  belief, 
full,  true,  direct  and  perfect  answer  make  to  the  matters  hereinbefore 
stated  and  charged ;  but  not  under  oath,  an  answer  under  oath  being 
hereby   expressly  waived. 

And  your  Orators  further  pray: 

FiEST. — That  the  defendants,  The  Missouri,  Kansas  &  Texas  Railway 
Company  and  the  Kansas  City  &  Pacific  Eailroad  Company,  and  each  of 
them,  be  decreed  to  carry  out  and  perform  all  the  covenants  and  pro- 
visions of  the  lease  between  said  defendants,  date  May  13,  1890,  in 
manner  and  form  as  therein  set  forth. 

Second. — That  the  defendant  The  Missouri,  Kansas  and  Texas  Rail- 
way Company  be  decreed  to  account  for  and  with  respect  to  all  the  deal- 
ings and  transactions  between  said  defendant  and  the  Pacific  Company 
under  the  said  lease  of  May  13,  1890,  and  for  all  earnings  to  which  the 
Pacific  Company  is,  or  may  have  been,  entitled  thereunder,  and  that 
said  accounting  show  in  detail  how  the  division  of  earnings  between  the 
said  corporations  has  been  heretofore  made,  the  particular  method  by 
which  the  gross  earnings  of  the  Pacific  Company's  railroad  have  been 
computed  and  how  the  gross  earnings  of  the  Pacific  Company,  since 
August  1st,  1890,  have  been  ascertained,  and  how  the  sums  charged  against 
the  Pacific  Company  for  taxes  and  maintenance  of  corporate  organiza- 
tion since  that  date  have  been  arrived  at;  and  that  an  accounting  be 
had  between  the  said  companies  imder  the  said  lease  of  May  13,  1890, 
on  the  basis  of  the  usage  or  custom  in  vogue  among  railroad  compa- 
nies operating  property  under  similar  circumstances  to  those  under  which 
the  Kansas  Company  has  operated  the  property  of  the  Pacific  Company, 
to  wit,  a  mileage  basis  with  a  minimum,  of  at  least  25%  to  the  Pacific 
Company  on  all  through  or  joint  business,  or  on  such  other  basis  as  may 
be  adjudged  to  be  equitable. 

Third. — That  the  decree  of  this  Court  be  entered  requiring  the  Kansas 
Company  to  pay  over  to  the  Pacific  Company  such  sum  as  such  account- 
ing may  show  the  Pacific  Company  to  be  entitled  to,  and  that  the  said 
Pacific  Company  be  decreed  to  pay  over  to  your  Orators  and  to  the  other 
stockliolders  similarly  situated  so  much  of  the  said  sum  found  due  from  the 
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Kausas  Compauy  to  tlie  Pacific  Company  aa  your  Orators  and  the  other 
stockholders  similarly  situated  may  be  entitled  to  receive. 

Fourth. — That  the  defendants,  The  Missouri,  Kansas  and  Texas  Rail- 
way Company,  the  Kansas  City  and  Pacific  Eailroad  Company  and  the 
Southwestern  Coal  and  Improvement  Company,  their  officers,  directors 
and  agents,  be  enjoined  and  restrained,  both  during  the  pendency  of 
this  action  and  perpetually,  from  proceeding  to  carry  out  or  consum- 
mate the  scheme  of  consolidation  of  the  defendants  contained  in  the 
said  indenture  of  July  19,  1899,  or  any  similar  plan  or  scheme  of  con- 
solidation, and  from  taking  any  steps  under  or  pursuant  to  the  said 
agreement  of  July  19,  1899,  or  any  plan  or  scheme  of  consolidation  of 
the  defendants,  and  particularly  from  calling  in  or  exchanging  or  at- 
tempting to  exchange  any  stock  of  the  defendant  the  Pacific  Company 
for  common  stock  of  the  Kansas  Company,  and  that  said  pretended  in- 
denture of  July  19,  1899,  be  decreed  to  be  invalid,  inoperative  and  of 
no  force  and  effect. 

Fifth. — That  the  defendant  Henry  W.  Poor,  in  his  individual  capacity 
as  president  of  the  Pacific  Company,  or  in  any  other  capacity  in  which 
he  may  hold  the  said  tAventy-five  thousand  shares  of  stock  of  the  Kansas 
Company  hereinbefore  referred  to,  be  restrained  and  enjoined  from  in 
any  way  removing  from  the  jurisdiction  of  this  Circuit  Court  of  the 
United  States,  and  from  handing  over,  exchanging,  disposing  of,  return- 
ing, or  in  any  way  parting  with  the  twenty-five  thousand  shares  of  stock, 
or  any  of  them,  of  the  defendant,  the  Kansas  Company,  which  are  re- 
ferred to  in  the  notice  of  exchange  of  stock  hereinbefore  particularly 
described,  and  dated  the  20th  day  of  December,  1899,  until  the  further 
order  of  this  Court. 

Sixth. — That  a  provisional  or  preliminary  injunction  be  issued  re- 
straining the  defendants,  and  each  of  them,  from  doing  or  performing 
any  of  the  acts  against  which  preventive  relief  is  herein  sought,  as  here- 
inbefore stated,  and  also  restraining  said  defendants,  and  each  of  them, 
from  removing  from  the  jurisdiction  of  this  Court,  or  from  transferring, 
conveying  or  otherwise  disposing  of  any  property  of  the  Kansas  City 
and  Pacific  Railroad  Company,  or  any  money,  property,  certificates  of 
stock  or  other  thing  of  value  which  may  have  been  paid  or  delivered  to 
or  received  by  any  of  said  defendants,  or  any  of  their  officers,  directors 
or  agents,  for  or  on  behalf  of  said  Kansas  City  and  Pacific  Eailroad 
Company,  as  the  consideration  or  as  part  of  the  consideration  for  the 
pretended  deed  of  consolidation,  dated  July  19,  1899,  and  hereinbefore 
more  fully  described,  and  that  your  Orators  may  have  such  other  and 
further  relief  as  the  equity  of  the  case  may  require  and  to  your  Honors 
may  seem  meet. 

,  Davies,  Stone  &  Auerbach, 

Solicitors  for  the   Complainants, 

No.  32  Nassau  Street, 
Borough  of  Manhattan, 

Frederick  C.  Stevens,  City  of  New  York. 

Henry  D.  Mibiok. 
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State  of  New  York,     1 
County  of  New  York,f 

Frederick  C.  Stevfns,  being  duly  sworn,  deposes  and  says: 
That  he   is  one   of  the  complainants   herein   named ;    that  he   has   read 
the   foregoing  bill   of   complaint,   and   that   the   same   is   true   of  his   own 
knowledge,  except  as  to   the  matters  therein  stated  to  be  alleged  on  in- 
formation and  belief,  and  as  to  those  matters  he   believes  it  to  be  true. 

Frederick  C.  Stevens. 
Sworn  to  before  uie  this  19th) 
day  of  March,  1900.  f 

Jas.  F.  Wells, 
[seal.]         Notary  Public   (No.  150), 

State  &  County  of  New  York. 
District  of  Columbia,  ss. : 

Henry  D.  Mirick,  being  duly  sworn,  deposes  and  says: 
That  he   is   one   of   the   complainants   herein   named;    that   he   has   read 
the   foregoing  bill   of  complaint,   and   that  the   same   is  true   of   his   own 
knowledge,  except  as  to  the  matters   therein   stated   to   be   alleged   on   in- 
formation and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Henry  D.  Mirick. 
Sworn  to  before  me  this  21st) 
day   of   March,    1900.  f 

Charles  E.  Harban, 
[seal.]  Notary  Public. 

Notarial  certificate  of  Clerk  of  Supreme  Court  of  the  District  of  Co- 
lumbia attached. 

FOEM  X.— BILL  FOE  ACCOUNTING  BY   SYNDICATE   MANAGEES. 

[Gates  V.  Megargel,  C.  C.  A.,  266  Fed.  811.] 

[Title.] 

In  Equity. 

The  intervenors  above  named,  for  their  bill  of  complaint,  allege: 

I.  That  Oscar  W.  Nicholson  is  a  citizen  of  Wyoming,  and  resides  at 
Eivcrton  therein;  that  C.  B.  Manbeck  is  a  citizen  of  Wyoming,  and  re- 
sides at  Casper  therein;  and  that  all  the  other  intervenors  are  citizens  of 
Illinois,  and  reside  at  Chicago  therein;  and,  on  information  and  belief, 
that  defendants  are  citizens  of  New  York  State,  and  reside  at  New  York 
City  therein,  and  at  all  the  times  hereinafter  mentioned  were  and  are  do- 
ing business  under  the  firm  name  of  E.  C.  Megargel  &  Co.,  with  principal 
offices  and  place  of  business  at  Number  27  Pine  Street,  New  York  City. 
That  all  of  plaintiffs  and  intervenors  are  citizens  and  residents  of  States 
other  than  New  York  State  of  which  defendants  are  citizens,  inhabitaiits 
and  residents;  and  that  the  amount  in  controversy  (exclusive  of  interest 
and  costs)  exceeds  the  sum  of  three  thousand  dollars. 

II.  That   in   August,    1917,   defendants    E.    C.    Megargel   &    Co.    formed 
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and  promoted  a  Syndicate  of  which  they  themselves  were  to  become  and 
did  become  the  Syndicate  Managers  and  the  agents  of  and  trustees  for  each 
and  every  member  of  the  Syndicate.  That  said  Syndicate  was  formed 
for  the  purpose  of  acquiring  such  part  of  i  00,000  shares  of  the  stock  of 
the  Glenrock  Oil  Company  as  said  defendants  Megargel  &  Co.,  as  Man- 
agers of  said  Syndicate,  and  agents  of  and  trustees  for  the  members  of 
and  subscribers  to   said  Syndicate,  should  determine. 

That  each  and  every  one  of  the  intervenors  above  named,  in  August  or 
September,  1917,  became  members  of  said  Syndicate  and  were  accepted 
l)y  Megargel  &  Co.  as  members  of  said  Syndicate  and  participants  therein 
for  the  nimiber  of  shares  hereinafter  set  forth,  and  each  and  every  one 
of  them  respectively  thereafter  made  the  payments  hereinafter  set  forth, 
to  said  Megargel  &  Co.  as  Syndicate  Managers,  of  the  amounts  called  for 
by  said  Megargel  &  Co.  That  said  Megargel  &  Co.  now  claim  that  they, 
as  Syndicate  Managers,  bought  100,000  shares  of  said  stock  from  them- 
selves, at  $7.00  per  share.  These  intervenors  state  that  Megargel  &  Co. 
acquired  said  stock  at  $3.50  per  share,  but  insist  upon  charging  each  and 
every  member  of  the  Syndicate  at  the  rate  of  $7.00  per  share  for  the  same. 
These  intervenors  further  state  that  Megargel  &  Co.  never  informed  any 
of  them  that  they  (Megargel  &  Co.)  were  to  acquire  or  intended  to  acquire 
or  had  acquired  said  stock,  or  any  part  thereof,  at  any  sum  less  than 
$7.00  per  share.  That  none  of  these  intervenors  knew  or  learned,  until 
after  each  of  them  respectively  had  become  a  member  of  said  Syndicate  and 
after  he  had  made  his  payments  to  said  Megargel  &  Co.  as  herein  set  forth, 
that  Megargel  &  Co.  paid  only  $3.50  per  share  for  said  stock,  or  paid  any 
less  sum  than  $7.00  per  share. 

III.  That  defendants,  in  a  printed  letter  signed  by  them,  dated  August 
17th,  1917,  made  a  proposition  to  each  of  said  interveners  above  named, 
for  the  formation  of  a  Syndicate  to  acquire,  at  $7.00  per  share,  not  to 
exceed  100,000  shares  of  stock  of  the  Glenrock  Oil  Co.  which  the  defend- 
ants therein  stated  and  represented  that  they  (Megargel  &  Co.)  were 
negotiating  to  acquire  at  $7.00  per  share,  and  of  which  Syndicate,  Me- 
gargel &  Co.  would  be  Syndicate  Managers.  A  copy  of  the  form  of  said 
letter  is  hereto  annexed,  marked  Exhibit  A,  and  made  a  part  thereof.  That 
said  proposition  was  duly  accepted  by  each  of  the  intervenors  above' named, 
respectively.  That  each  of  said  intervenors  respectively  subscribed  to  the 
Syndicate  to  be  formed  as  set  forth  in  said  letter  or  proposition  of  August 
17th,  1917,  for  the  number  of  shares  of  said  stock  in  the  respective  amounts 
set  opposite  their  names,  as  follows:  Oscar  W.  Nicholson,  1,000  shares; 
C.  B.  Manbeck,  1,000  shares;  E.  J.  Kelly,  2,750  shares;  James  M.  Daly, 
1,000  shares;  James  A.  Green,  1,000  Shares;  Hubert  E.  Howard,  750 
shares;  Herbert  Haase,  750  shares;  C.  G.  Burnham,  850  shares;  L.  W. 
Spratlen,  300  shares;  H.  E.  Byram,  500  shares;  A.  W.  Newton,  200  shares; 
L.  W.  Parker,  300  shares;  Paul  Benedict,  100  shares;  Lamson  Bros.  & 
Co.,  5,000  shares;  total,  15,500  shares. 

IV,  That  said  intervenors  have  paid  to  defendants,  as  Syndicate  Man- 
agers, on  account  of  their  said  subscriptions  to  said  Syndicate,  the  sums 
set  opposite  their  names,  as  follows: 
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Oscar  W.  Nieliolson,  1,000  sliaies,  Amount  paid  $7  per  share,  Total  paid 
$7,000;  C.  B.  Manl)eck,  500  shares,  Amount  paid  $3  per  share,  Total  $1,500; 
C.  B.  Manbet'k  (withdrawn  stock)  500  shares.  Amount  paid  $8  per  share, 
Total  $4,000;  E.  J.  Kelly,  2,750  shares,  Amount  paid  $3  per  share.  Total 
$8,250;  James  M.  Daly,  1,000  shares.  Amount  paid  $3  per  share,  Total 
$3,000;  James  A.  Green,  1,000  shares,  Amount  paid  $3  per  share,  Total 
$3,000;  Hubert  E.  Howard,  750  shares.  Amount  paid  $3  per  share.  Total 
$2,250;  Herbert  Haase,  750  shares.  Amount  paid  $3  per  share,  total 
$2,250;  C.  G.  Burnham,  850  shares.  Amount  paid  $3  per  share,  total 
$2,550;  L.  W.  Spratlen,  300  shares,  Amount  paid  $3,  total  $900;  H.  E. 
Byram,  500  shares.  Amount  paid  $3  per  share.  Total  $1,500;  A.  W.  New- 
ton, 200  shares,  Amount  paid  $3  per  share,  Total  $600 ;  L.  W.  Parker,  300 
shares.  Amount  paid  $3  per  share.  Total  $900;  Paul  Benedict,  100  shares. 
Amount  paid  $3  per  share.  Total  $300;  Lamson  Bros.  &  Co.,  2,500  .shares. 
Amount  paid  $2  per  share.  Total  $5,000;  Lamson  Bros.  &  Co.  (withdrawn 
stock)  2,500  shares,  Amount  paid  $8  per  share,  Total  $20,000;  Total  15,500 
shares,  $63,000. 

V.  That,  pursuant  to  said  agreement,  intervenor  Nicholson  paid  to  de- 
fendants $7  per  share  for  his  1,000  shares  of  said  stock  subscribed  for; 
that  intervenor  Manbeek  paid  to  defendants  $8  per  share  for  500  shares 
of  his  shares;  and  intervenor  Lamson  Bros.  &  Co.  paid  to  defendants 
$8  per  share  for  2,500  of  their  shares;  which  stock  being  fully  paid  for  has 
been  delivered  to  said  intervenors,  or  is  now  held  by  defendants  as  trus- 
tees for  said  intervenors. 

VI.  That  each  and  every  of  said  intervenors,  respectively,  paid  to  de- 
fendants, as  Syndicate  Managers,  the  respective  amounts  above  set  forth, 
believing  that  the  defendants  were  paying,  or  were  about  to  pay,  $7.00 
per  share  for  the  100,000  shares  of  stock  above  referred  to;  whereas,  on 
information  and  belief,  the  defendants,  at  the  time  of  the  formation  by 
them  of  said  Syndicate,  had  a  contract  or  option  for,  or  had  already 
acquired,  all  of  said  100,000  shares  at  $3.50  per  share;  all  of  which  was 
unknown  to  said  intervenors,  and  each  of  them,  and  was  not  disclosed  to 
them  or  any  of  them  by  the  defendants  at  any  time. 

On  Information  and  Belief: 

VII.  That  in  and  by  said  written  proposition  dated  August  17th,  1917, 
and  also  in  interviews  with  Oscar  W.  Nicholson  and  Herbert  Haase,  and 
by  written  communications  to  Lamson  Bros.  &  Co.,  before  said  proposi- 
tion was  submitted  to  them  by  the  defendants,  and  also  by  the  failure 
of  the  said  defendants  to  disclose  anything  to  the  contrary  to  any  of  the 
intervenors,  and  otherwise,  defendants  wilfully  and  intentionally  repre- 
sented to  said  intervenors  and  each  of  them,  that  they  were  about  to  acquire 
said  100,000  shares  of  stock  at  $7.00  per  share,  and  each  of  said  intervenors 
accepted  the  aforesaid  proposition  of  said  defendants,  and  each  of  said 
intervenors  became  members  of  said  Syndicate,  as  aforesaid,  paying  to  said 
defendants,  as  Syndicate  Managers,  the  amount  of  the  assessments  which 
they  made  on  the  Syndicate  subscribers  as  aforesaid,  believing  that  the 
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defendants  were  paying  $7.00  per  share  for  said  stock;  and  said  inter- 
veners would  not  have  made  such  subscriptions  nor  obligated  themselves  in 
any  way  to  pay  $7.00  per  share  for  said  stock,  except  for  the  representa- 
tions aforesaid  of  the  defendants,  and  the  belief  of  each  of  the  interveners 
respectively  in  the  truth  of  such  representations,  and  except  for  the  failure 
of  the  defendants  to  disclose  the  truth  to  each  and  every  one  of  said 
interveners;  all  of  which  was  done  by  defendants  with  intent  to  deceive 
said  interveners,  and  did  deceive  each  and  every  of  said  interveners. 

VIII.  That  defendants  acted  as  the  agents,  trustees  and  fiduciaries  of 
interveners  in  acquiring  such  stock  at  $3.50  per  share  as  aforesaid. 

IX.  That  said  interveners  did  not  discover  that  said  stock  had  been  so 
acquired  by  defendants  at  $3.50  per  share  until  long  afterward,  and  after 
they  had  made  their  subscriptions  and  payments  as  aforesaid. 

X.  That  said  interveners  have  tendered,  and  do  now  tender  to  defend- 
ants payment  for  their  non-withdrawn  stock  on  the  basis  of  said  price  of 
$3.50  per  share,  in  addition  to  such  reasonable  commissions  and  brokerages 
for  sales  and  purchases  effected  by  defendants  acting  as  the  managers 
of  said  syndicate,  together  with  necessary  expenditures  incurred  by  de- 
fendants in  the  acquisition  and  marketing  of  the  syndicate  stock,  and  other 
necessary  and  lawful  expenses  incurred  by  them  as  such  syndicate  man- 
agers; and  interveners  have  demanded  and  do  now  demand  the  delivery 
to  them  of  the  shares  of  non-vnthdrawn  stock  for  which  they  have  sub- 
scribed, but  defendants  have  refused,  and  still  refuse,  to  accept  their  ten- 
ders of  payment  as  payment  in  full,  and  to  deliver  said  non-withdrawn  stock 
to  said  interveners  therefor. 

XI.  That  interveners  Nicholson,  Manbeck  and  Lamson  Bros.  &  Co.,  have 
demanded  repayment  by  defendants  of  the  difference  between  said  $3.50 
per  share  and  the  amounts  they  have  paid  for  their  non-withdrawn  stock, 
respectively,  as  above  set  forth,  in  order  to  withdraw  same  from  the  syndi- 
cate under  the  terms  of  said  agreement. 

XII.  That  the  duration  of  said  syndicate  was  from  on  or  about  August 
17,  1917,  to  en  or  about  December  15,  1917;  and  all  the  moneys,  property 
and  other  assets  thereof  are  now  in  the  possession  of  defendants. 

XIII.  That  defendants  on  or  about  December  31,  1917,  submitted  to 
the  interveners  a  preliminary  statement  of  account,  a  copy  of  which  is 
annexed  hereto,  marked  "Exhibit  B, "  which  is  made  a  part  hereof;  which 
account  is  incomplete,  inaccurate  and  insufficient,  and  includes  many  im- 
proper and  illegal  charges  or  debits  against  said  syndicate  in  favor  of 
defendants;  that  such  account-  does  not  show  full  receipts  and  disburse- 
ments, nor  the  amounts  payable  nor  receivable, — all  of  which  said  inter- 
veners wish  to  know  and  are  lawfully  entitled  to  knew. 

XIV.  That  the  interveners  have  no  adequate  remedy  at  law.  Where- 
fore, said  interveners  pray  for  an  interlocutory  decree  against  defendants, 
as  follows:  1.  That  defendants  render  to  them  a  true  and  full  account 
setting  forth  the  following  matters,  items  and  particulars:  (a)  The  amount 
defendants  paid  per  share  for  the  100,000  shares  of  syndicate  stock  re- 
ferred to  in  Exhibit  "A,"  and  the  date  or  dates  when  defendants  acquired 
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the  same  and  from  whom;  (b)  An  itemized  account  of  the  purchases  and 
sales  of  the  syndicate  stock,  from  whom  purchased,  to  whom  sold,  the 
method  of  payment,  whether  by  check  or  otherwise,  the  date  and  hour  of 
each  purchase  and  sale,  with  the  exact  time  of  transfers,  the  brokers  or 
agents  acting  in  the  transactions,  the  commissions  paid,  and  to  whom ; 
(e)  An  itemized  expense  account  of  the  disbursements  for  publicity,  ad- 
vertising, and  miscellaneous  expenses;  (d)  The  amount  of  cash  received 
from  each  participant  on  account  of  the  80,670  shares  of  non-withdrawn 
stock,  and  the  amount  receivable;  (e)  An  itemized  account  of  all  other 
receipts  and  expenditures  of  the  syndicate.  These  Intervenors  further 
pray:  1.  That,  pending  a  full  and  accurate  accounting,  the  defendants 
be  enjoined  from  disposing  of  or  pledging  or  hypothecating  any  of  the 
stock  of  the  Syndicate  which  the  intervenors  claim;  and  that  defendants 
be  also  enjoined  from  disposing  of  any  of  the  property,  money,  interests 
or  effects  of  the  syndicate  or  members  thereof.  2.  That  a  receiver  of 
the  syndicate  stock,  money,  property,  interests,  affairs  and  effects,  be 
appointed,  with  the  usual  powers  and  duties.  And  intervenors  demand  final 
judgment  against  the  defendants,  as  follows:  3.  That  upon  payment  to 
defendants  by  each  or  any  of  the  intervenors  of  the  balance  of  their  sub- 
scription-price for  non-withdrawn  stock,  at  the  rate  of  or  upon  the  basis 
of  $3.50  per  share  therefor,  plus  their  pro  rata  share  of  the  commissions 
and  expenses  hereinbefore  referred  to,  defendants  be  required  and  directed 
to  deliver  forthwith  to  each  of  the  intervenors  demanding  the  same,  the 
entire  number  of  shares  of  such  non-withdrawn  stock  to  which  they  sub- 
scribed. 4.  That  defendants  deliver  forthwith  the  stock  of  said  intervenors 
who  have  paid  for  the  same  in  full  and  are  entitled  to  receive  the  same, 
under  said  agreement;  and  that  such  intervenors  have  judgment  against 
defendants  for  the  difference  between  $3.50  per  share  and  the  price  they 
paid  for  such  stock  so  paid  for  in  full  whether  actually  withdrawn  or  still 
in  the  possession  of  defendants,  or  in  their  control ;  less  their  pro  rata 
share  of  said  expenses,  etc.,  referred  to.  5.  That  this  Court  take  and  state 
the  accounts  of  defendants  with  reference  to  their  acts,  doings  and  trans- 
action of  every  kind,  as  Managers  of  said  Syndicate,  and  if  this  Court 
shall  deem  proper,  to  appoint  a  Special  Master  in  Chancery  to  take  and 
state  said  account  and  report  the  same  to  this  Court.  6.  That  intervenors 
have  such  other  and  further  relief  as  may  be  proper.  7.  That  intervenors 
have  judgment  against  defendants  for  the  costs  and  disbursements  of  this 
action. 

WOLLMAN   &  WOLLMAN, 

20  Broad  Street,  New  York  City. 
Haase,  Hanley  &  Howard, 

Chicago,  111. 
Clarence  Alexander, 
Yonkers,  N.  Y. 
Henry  Woli>man,  Solicitors  for  Interveners. 

Counsel. 
(Verified  by  Clarence  Alexander,  one  of  the  Solicitors  for  Intervenors.) 


Bill   of   Complaint 
>.        In  Equity 
No.  22-237. 
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FORM  XI.— BILL  TO  SET  ASIDE   CONVEYANCES  WITH 
ALLEGATIONS  EXCUSING  LACHES. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  YorTc. 

Alfrkd  E.  Williams, 

Plaintiff, 
against 
Frank  B.  York,  individually  and  as  Tem- 
porary Administrator  of  the  goods,  chat- 
tels, credits  and  estate  which  were  of 
Mary  S.  Morris,  formerly  Mary  S.  Shep- 
ard,  deceased,  and  as  testamentary  trus- 
tee under  the  last  will  and  testament  of 
said  Mary  S.  Morris,  Walter  C.  Morris 
and  Hazel  S.  Shepard,  an  infant  over 
the  age  of  14  years,  | 

Defendants.      J 

To  the  HonoraUe  the  Judges  of  the  District  Court  of  the  United  States' 
for  the  Southern  District  of  New  York: 
The  above-named  plaintiff  for  his  Bill  of  Complaint  herein  alleges: 

I.  That  the  plaintiff  is  now  a  citizen  of  the  State  of  Massachusetts, 
residing  in  the  city  of  Springfield  in  said  state,  and  that  this  suit  in- 
volves an  amount  in  excess  of  costs  and  interest  of  more  than  $3,000.00. 

II.  That  the  defendant,  Frank  B.  York,  is  a  citizen  of  the  State  of 
New  York,  residing  in  the  city  of  New  York  and  is  an  inhabitant  of 
the  Southern  District  of  New  l^ork,  and  was  duly  appointed  as  adminis- 
trator of  the  goods,  chattels,  credits  and  estate  which  were  of  Mary  S. 
Morris,  formerly  Mary  S.  Shepard,  deceased,  by  decree  of  the  Surrogate's 
Court  of  New  York  County,  made  and  entered  in  proceedings  therefor 
on  the  19th  day  of  Octol)er,  1920,  and  thereafter  duly  qualified  as  such 
administrator  and  is  still  acting  in  such  capacity  and  that  individually 
and  as  such  administrator  he  is  in  charge  and  possession  of  the  property 
and  estate  of  which  said  Mary  S.  Morris  (formerly  Mary  S.  Shepard) 
was  in  possession  during  her  lifetime  as  executrix  of  and  trustee  under 
the  will  of  A.  Warner  Shepard,  deceased. 

III.  That  the  defendant,  Walter  C.  Morris,  is  a  citizen  of  the  State 
of  New  Y'ork,  residing  in  the  city  of  Syracuse  in  said  state  and  an  in- 
habitant of  the  Northern  District  of  said  state,  and  was  the  husband 
of  the  aforesaid  Mary  S.  Morris  (formerly  Mary  S.  Shepard,  deceased), 
at  the  time  of  her  death. 

Upon  the  death  of  said  Mary  S.  Morris,  she  left  her  surviving  as  her 
sole  heir  at  law  and  next  of  kin,  the  infant  defendant,  Hazel  A.  Shepard, 
the  adopted  daughter  of  said  Mary,  who  had  been  duly  adopted  by  said 
Mary  previously  to  the  death  of  said  Mary  in  accordance  with  the  laws 
of  the  state  of  New  l^ork,  in  which  state  both  of  them  resided  and  were 
domiciled.     The  said  Mary  left  surviving  her  no  other  distributee  of  her 
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estate  except  her  husband,  the  defeudaut,  Walter  C.  Morris.  By  a  paper 
purporting  to  be  a  will  dated  December  10,  1920,  which  has  not  been 
admitted  to  probate,  it  is  recited  that  said  Mary  S.  Morris  devised  and 
bequeathed,  after  the  paj'ment  and  distribution  of  certain  legacies  the 
aggregate  value  of  which  was  less  than  the  amount  which  said  Mary 
had  used  from  the  income  of  said  estate,  all  her  remaining  property, 
both  real  and  personal,  to  be  held  in  fee  simple  by  the  defendant,  Frank 
B.  York,  as  trustee,  and  also  appointed  him  her  executor.  Said  Hazel 
S.  Shepard  is  an  infant  less  than  21  and  more  than  14  years  of  age, 
and  is  and  at  the  time  of  the  commencement  of  this  suit  was  a  citizen 
and  resident  of  the  Borough  of  Manhattan  in  the  City,  County  and  State 
of  New  York. 

IV.  That  the  plaintiff  is  a  person  beneficially  interested  in  the  estate 
of  his  deceased  uncle,  A.  Warner  Shepard,  who  died  on  the  8th  day  of 
September,  1907  in  the  Borough  of  Brooklyn,  City  and  State  of  New 
York,  seized  and  possessed  of  real  and  personal  property,  which  he  de- 
vised and  bequeathed  by  a  last  will  and  testament,  dated  August  21,  1907, 
a  copy  of  which  reads  as  follows: 

"LAST  WILL  AND  TESTAMENT  OF  A.   WARNER  SHEPARD. 

"IN  THE  NAME  OF  GOD,  AMEN,  I,  A.  WARNER  SHEPARD, 
of  the  Borough  of  Brooklyn,  City  of  New  York  in  the  County  of  Kings 
and  State  of  New  York,  beiag  sound  of  body  and  mind  and  of  disposing 
memory,  but  mindful  of  the  uncertainty  of  human  life,  do  make,  publish 
and  declare  this  to  be  my  Last  Will  and  Testament. 

"First: — I  direct  my  executors  hereinafter  named,  as  soon  as  pos- 
sible after  my  decease  to  pay  and  discharge  my  funeral  expenses  and 
all  my  just  debts  and  liabilities. 

"Second: — I  give,  devise  and  bequeath  all  my  estate  both  real  and 
personal  and  wheresoever  situated  to  my  wife  MARY  S.  SHEPARD  to 
have  and  to  hold  the  same  for  and  during  her  natural  life,  hereby  giving 
to  her  full  power  and  authority  to  use,  in  addition  to  the  increase  and 
income  thereof,  whatever  portion  of  the  principal  of  my  said  estate  she 
may,  in  her  discretion,  deem  necessary  for  her  comfort  and  maintenance. 
I  further  direct  that  she  shall  have  the  sole  possession,  management  and 
control  of  my  entire  estate  during  the  whole  of  her  natural  life  without 
interference.     This  devise  and  bequest  to  be  in  lieu  of  dower. 

"Third: — I  further  direct  that  my  said  wife  shall  have  full  and  com- 
plete power  and  authority  to  sell,  transfer,  convey  and  dispose,  at  either 
public  or  private  sale,  any  part  or  all  of  my  real  estate,  if  in  her  judg- 
ment she  deems  it  advantageous  or  necessary  for  the  benefit  of  my  estate, 
and  to  give  good  and  sufficient  deeds  for  the  conveyance  and  possession 
of  the  same  with  like  force  and  effect  as  I  might  or  could  do  if  living. 

"Fourth: — I  further  direct  that  in  the  event  of  the  sale  of  any  of  my 
real  estate  as  aforesaid  that  the  proceeds  of  said  sale  be  by  my  said 
wife  invested  and  reinvested  as  occasion  may  require  in  bonds  and  mort- 
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gages  on  real  estate,  or  iu  such  securities  as  the  laws  of  the  State  of  New 
York   authorize  investments   by   Savings  Banks. 

"Fifth:— After  the  death  of  my  said  wife,  I  then  give,  devise  and 
bequeath  all  the  rest,  residue  and  remainder  of  my  estate  both  real  and 
personal,  wheresoever  situated,  then  remaining,  to  my  brother  LUTHER 
D.  SHEPARD,  and  to  the  children  of  my  deceased  brothers  EDWARD 
0.  SHEPARD  and  THOMAS  B.  SHEPARD  share  and  share  alike  per 
capita  and  not  per  stirpes. 

"Sixth:— If  my  brother  LUTHER  D.  SHEPARD  should  not  be  liv- 
ing at  the  time  of  the  death  of  my  said  wife  and  there  should  be  a  child 
or  children  of  his  body  living,  then  and  in  such  case  it  is  my  will  and 
I  do  so  direct  that  such  child  or  children  shall  share  equally  per  capita 
with  the  child  or  children  of  my  two  other  deceased  brothers. 

"Seventh: — If  at  the  time  of  the  death  of  my  wife  there  shall  be 
living  a  child  or  children  of  a  deceased  child  of  either  of  my  said  three 
brothers,  then  and  in  that  case  such  child  or  children  shall  take  the 
share  that  its  or  their  parents  would  take  if  living. 

"Eighth: — I  hereby  nominate,  constitute  and  appoint  my  said  wife 
MARY  S.  SHEPARD  executrix  of  this  my  last  Will  and  Testament,  and 
I  do  direct  that  my  said  executrix  be  free  and  exempt  from  any  obli- 
gation to  furnish  bond  or  security  as  executrix  under  this  will. 

"Ninth: — I  hereby  revoke  and  annul  all  former  wills  I  may  have 
made  prior  to  the  date  hereof. 

"IN   WITNESS   WHEREOF,    I,   A.    WARNER    SHEPARD,    have    to 
this  my  last  Will  and   Testament  subscribed  my  name  and   set  my  seal 
this  21st  day  of  August,  1907. 
' '  Witnesses : 

"BERNARD  J.   YORK, 

"FRANK  B.  YORK. 

"A.  Warnek  Shepabd  (Seal). 

"Subscribed  by  the  testator  in  the  presence  of  each  of  us,  and  at 
the  same  time  declared  by  him  to  us  to  be  his  last  Will  and  Testament, 
and  thereupon  we,  at  the  request  of  the  testator,  in  his  presence,  and 
in  the  presence  of  each  other,  sign  our  name  hereto  as  witness  this 
twenty-first  day  of  August,  1907. 

"BERNARD  J.  YORK,  residing  at  56  St.  Marks  Av.,  Brooklyn,  N.  Y. 
"FRANK  B.  YORK,  residing  at  56  St.  Marks  Av.,  Brooklyn,  N.  Y." 

and  which  said  last  will  was  admitted  to  probate  by  decree  of  the  Sur- 
rogate's Court  of  Kings  County,  New  York,  entered  on  the  20th  day  of 
November,  1907,  and  which  said  decree  remains  in  full  force  and  effect, 
V,  That  the  said  testator  left  him  surviving  no  issue,  but  left  his 
wife,  Mary  S.  Shepard  aforesaid,  who  was  named  in  said  last  will  and 
testament  as  the  executrix  thereof,  and  to  whom  letters  testamentary 
issued  by  decree  of  said  court  on  the  20th  day  of  November,  1907,  under 
which  she  acted  as  such  executrix  and  so  continued  to  act  untU  her 
decease,  on. or  about  the  5th  day  of  September,  1920. 
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VI.  That  the  plaintiff  is  tlie  son  of  Edith  E.  Williams,  who  was  the 
daughter  of  the  testator's  brother  Thomas  B.  Shepard,  deceased,  re- 
ferred to  in  the  fifth  paragraph  of  said  will  and  testament,  and  who 
died  at  Springlield,  Massachusetts,  on  the  11th  day  of  November,  1915, 
leaving  no  child  except  this  plaintiff  her  surviving. 

VII.  That  under  the  provisions  of  the  sixth  and  seventh  paragraphs 
of  the  said  will  and  testament  this  plaintiff  is  designated  as  a  person 
belonging  to  a  class  who  would  be  beneficially  interested  in  the  said 
estate  so  devised  and  bequeathed,  as  remaindermen  or  as  residuary  legatees 
and  devisees,  upon  the  contingency  of  their  survivorship  of  their  re- 
spective parents,  and  also  upon  their  survivorship  of  the  said  Mary  S. 
Shepard,  the  life  tenant  named  in  said  will  and  testament. 

VIII.  That  under  the  second  paragraph  of  said  will  and  Testament, 
a  life  estate  in  all  the  property  of  which  the  testator  died  seized  and 
possessed  was  devised  and  bequeathed  to  the  said  Mary  S.  Shepard,  wife 
of  the  testator,  in  lieu  of  her  dower  rights  therein.  This  gift  so  pro- 
vided she  accepted  and  entered  upon  the  use  and  enjoyment  thereof 
immediately    upon   the   death   of   her    testator. 

IX.  That  under  the  fourth  paragraph  of  the  said  will  and  testament, 
said  Mary  S.  Shepard  was  constructively  constituted  and  appointed  testa- 
mentary trustee  of  the  real  property  of  the  said  estate,  with  specific  in- 
structions and  directions  as  to  the  kind  of  securities  in  which  to  invest 
the  proceeds  arising  from  the  sale  of  any  piece  or  parcel  of  such  property. 

X.  That  after  accepting  the  trusts  reposed  in  her  as  such  executrix 
and  testamentary  trustee,  and  after  accepting  the  bequests  and  devise 
so  made  to  her  in  lieu  of  dower  rights  as  aforesaid,  the  said  Mary  S. 
Shepard,  while  acting  in  a  fiduciary  capacity  as  such  executrix  and  while 
enjoying  the  use  of  the  estate  so  devised  and  bequeathed  to  her  in  lieu 
of  dower,  and  while  occupying  toward  the  said  estate  the  relationship 
of  trustee,  as  shown  by  the  directions  of  the  testator,  together  with  the 
trusteeship  she  had  accepted  and  occupied  toward  the  remaindermen  or 
residuary  devisees  and  legatees,  which  included  this  plaintiff,  in  viola- 
tion of  her  duties  in  her  representative  capacities  as  aforesaid,  and  while 
in  full  possession  of  all  facts  and  information  touching  all  and  singular 
the  goods,  chattels,  credits  and  each  and  every  part  and  parcel  of  the 
said  estate  so  held  by  her,  and  without  fully  and  fairly  disclosing  to 
this  plaintiff  the  true  status  and  amount  of  said  estate,  by  means  of 
an  inveutory  or  otherwise,  or  the  value  of  the  plaintiff's  interest  therein, 
undertook  to  and  did  deal  Avith  the  subjects  and  objects  of  her  said 
trust  to  her  own  profit  and  gain,  in  respect  that  she,  by  or  through  her 
attorneys,  entered  into  negotiations  with  the  persons  constituting  the 
class  of  remaindermen  designated  under  paragraph  fifth  of  said  will 
and  testament,  for  releases,  assignments  and  conveyances  to  her  of  their 
rights  and  interests  in  and  to  the  said  estate,  by  virtue  of  the  said  will 
or  otherwise,  to  the  end  that  she  might  thereby  become  vested  with  the 
absolute  legal  title  to  all  the  real  and  personal  property,  comprising 
the  said  estate  and  did,  on  or  about  the  fifth   day  of   June,  1908,  enter 
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into  an  agreement  with  the  remaindermen  aforesaid,  with  whom  this 
plaintiff  was  influenced  to  join,  purporting  to  release  his  rights  and  in- 
terests in  and  to  an  estate  in  expectancy,  limited  to  him  upon  the  con- 
tingencies shown  by  the  sixth  and  seventh  paragraphs  of  the  said  will 
and  testament, — all  to  the  prejudice  of  the  rights  and  interests  of  these 
plaintiffs, — a  copy  of  which  agreement  reads  as  follows: 

"AGREEMENT  made  this  Fifth  day  of  June,  1908,  between  ALLEN 
R.  SHEPARD,  EDWARD  O.  SHEPARD,  KATHERINE  M.  SHEPARD, 
RALPH  L.  SHEPARD,  of  Newburyport,  Mass.,  LUTHER  D.  SHEPARD, 
LUTHER  D.  SHEPARD,  Jr.,  MARIA  B.  SHEPARD,  of  Boston,  Mass., 
and  EDITH  E.  WILLIAMS  and  ALFRED  R.  WILLIAMS,  of  Spring- 
field, Mass.,  parties  of  the  first  part,  and  MARY  S.  SHEPARD,  of  the 
Borough  of  Brooklyn,  City  of  New  York,  party  of  the  second  part. 

"WHEREAS,  A.  WARNER  SHEPARD,  late  of  the  Borough  of  Brook- 
lyn, City  and  State  of  New  York,  by  his  last  will  and  testament,  dated 
the  2l8t  day  of  August,  1907,  gave,  devised  and  bequeathed  all  his 
estate,  both  real  and  personal,  and  wheresoever  situated,  to  Mary  S. 
Shepard  above  named,  for  and  during  the  term  of  her  natural  life,  giving 
her  full  power  and  authority  to  use  in  addition  to  the  increase  and 
income  thereof,  whatever  portion  of  the  principal  of  his  estate  she  should 
in  her  discretion  deem  necessary  for  her  comfort  and  maintenauce,  with 
remainder  over  to  Luther  D.  Shepard,  brother  of  said  testator,  and  the 
children  of  testator's  deceased  brothers,  Edward  O.  Shepard  and  Thomas 
R.  Shepard,  share  and  share  alike,  per  capita  and  not  per  stirpes,  with 
the  further  provision,  that  if  Luther  D.  Shepard  should  not  be  living 
at  the  time  of  the  death  of  testator's  said  wife,  said  Mary  S.  Shepard, 
and  thete  should  be  child  or  children  of  his  body  living,  then  such  child 
or  children  should  share  equally  per  capita  with  the  child  or  children 
of  testator's  two  other  deceased  brothers,  and  further  providing  that  if 
at  the  time  of  the  death  of  testator's  said  wife,  there  should  be  living 
a  child  or  children  of  a  deceased  child  of  either  of  said  three  brothers, 
then  and  in  such  case,  such  child  or  children  should  take  the  share  its 
parent  would  take  if  living,  as  will  more  fully  appear  by  said  last  will 
and  testament,  a  copy  of  which  is  hereto  annexed  and  made  a  part 
hereof;  and 

"WHEREAS,  we  the  said  parties  of  the  first  part,  in  and  by  said 
Last  Will  and  Testament,  have  an  interest  in  expectancy,  viz.,  a  future 
estate,  in  the  lands,  property  and  estate,  real  and  personal,  of  which 
said  A.  Warner  Shepard  died  seized,  being  the  remaindermen  named  in 
said  last  will  and  testament,  the  said  Edward  O.  Shepard,  Ralph  L. 
Shepard,  Katherine  M.  Shepard  and  Edith  E.  Willinms  being  the  only 
living  children  of  said  testator's  deceased  brother  Thomas  B.  Shepard; 
the  said  Alfred  R.  William.s  being  the  only  living  child  of  said  Edith  E. 
Williams;  and  the  said  Luther  D.  Shepard  being  the  said  testator's  liv- 
ing brother;  and  the  said  Luther  D.  Sdcji.ird,  Jr.,  being  the  only  living 
child  of  said  Luther  D.  Shepard ;   and 

"WHEREAS   the    said   party    of    the    second    part,    Mary    S.    Shepard, 
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is    the    widow    of    said    A.    Warner   Shepard,    deceased,    being    the   person 
named  in  said  last  will  and  testament  as  life  tenant;  and 

"WHEEEAS  the  said  testator  A.  WAliNER  SHEPAED  died  on  the 
8th  day  of  September,  1907,  at  the  Borough  of  Brooklyn,  City  of  New 
York,  without  having  revoked  or  altered  his  said  last  will  and  testament, 
which  was  on  the  20th  day  of  November,  1907,  duly  admitted  to  probate 
in  the  Surrogate's  Court,  County  of  Kings,  State  of  New  York,  as  the 
last  Avill  and  testament  of  said  A.  Warner  Shepard  valid  to  pass  real 
and  personal  property;   and 

"WHEREAS,  in  the  proceeding  brought  in  the  Surrogate's  Court, 
Kings  County,  to  prove  said  last  will  and  testament,  said  Maria  S.  Shepard, 
one  of  the  parties  of  the  first  part  above  named,  appeared  by  Messrs. 
Parker,  Hatch  &  Sheehan,  her  attorneys,  and  filed  an  answer  objecting 
to  the  probate  of  said  last  will  and  testament  for  the  reasons  therein 
stated,  and  subsequently  on  the  20th  day  of  November,  1907,  withdrew 
her  said  answer  and  objections  to  said  probate,  seeking  an  adjustment, 
compromise  and  settlement  of  all  her  rights,  interest  or  claim  in,  to  or 
against  the  estate  of  said  testator;   and 

"WHEREAS  the  other  of  the  said  parties  of  the  first  part  did  them- 
selves contemplate  an  action  or  actions  to  determine  the  validity  of  the 
probate  of  said  last  will  and  testament,  but  being  first  desirous  of  effect- 
ing an  adjustment,  compromise  and  settlement  of  all  their  and  each  of 
their  rights,  interest,  or  claims  in,  to  or  against  the  said  estate  of  said 
A.  Warner  Shepard,  deceased,  they,  with  Maria  B.  Shepard,  being  all 
the  said  parties  of  the  first  part,  did  on  the  1st  day  of  April  1908,  sign 
a  written  authorization,  as  follows: 

"  'Whereas  we,  the  undersigned,  are  or  may  become  entitled  to 
an  interest  in  the  estate  of  A.  Warner  Shepard,  late  of  Brooklyn, 
N.  Y.,  either  through  a  successful  contest  of  the  will  of  said  Shepard, 
or  under  the  terms  of  said  will  if  it  will  be  finally  proved  and 
allowed ;   and 

"  'Whereas  we  desire  to  adjust  and  compromise  our  claims  against 
said  estate; 

"  'Now  therefore,  we  hereby  authorize  Messrs.  Parker,  Hatch  & 
Sheehan  of  New  York,  or  Messrs.  Saltonstall,  Dodge  &  Carter  of 
Boston,  or  any  representative  of  either  of  said  firms,  to  act  for  us 
and  represent  us  in  negotiating  a  settlement  with  the  representatives 
of  said  estate;  and  we  hereby  agree  to  do  all  acts  and  execute  all 
deeds,  conveyances  and  other  papers  necessary  to  render  effective 
any   such   settlement. 

"  'And  we  further  agree  that  in  case  such  a  settlement  is  effected, 

reasonable    counsel    fees    may    be    deducted    from    the    sums    received 

from   said    estate   and   that   the   balance   remaining   shall  be   divided 

among  us,  proportionately  to  our  interest  under  the  said  will. ' 

"WHEREAS    negotiations    have    been    had    between    Messrs.    Parker, 

Hatch  &  Sheehan,  representatiiig  the  parties  of  the  first  part,  and  Messrs. 

York  &  York,  attornejs  for  the  said  party  of  the  second  part,  and  said 
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estate  for  the  purpose  of  adjusting,  comproinising  and  settling  all  rights 
and  interest  that  the  said  parties  of  the  first  part  now  have  or  ever  may 
have,  and  all  claims  and  demands  which  the  said  parties  of  the  first 
part  now  have  or  ever  may  have,  by  reason  of  said  last  will  and  testa- 
ment, or  otherwise,  of,  in  and  to  the  estate,  both  real  and  personal,  or 
any  part  thereof,  of  which  the  said  A.  Warner  Shepard  died  seized  and 
possessed,  wheresoever  the  same  may  be  situated,  and  as  a  result  of  said 
negotiations,  the  parties  of  the  first  part  proposed  for  and  in  considera- 
tion of  the  payment  to  them  of  the  sum  of  One  Hundred  and  Ninety 
Thousand  ($190,000.00)  Dollars,  to  jointly  and  severally  grant,  sell, 
convey,  assign,  transfer,  set  over  and  release  to  the  said  party  of  the 
second  part  above  named,  her  heirs,  executors,  administrators  and  assigns 
forever,  all  their  estate,  right,  title,  property,  interest  and  rights  both 
at  law  and  in  equity,  and  as  well  in  possession  as  in  expectancy  of,  in 
and  to  the  lands,  property  and  estate,  real  and  personal,  and  wheresoever 
situated,  of  which  the  said  A.  Warner  Shepard  died  seized  and  possessed; 
and 

"WHEREAS  the  said  party  of  the  second  part  has  accepted  said 
proposition  of  settlement  and  adjustment; 

"NOW  THEREFORE,  THIS  INDENTURE  WITNESSETH:— 

"That  in  consideration  of  the  premises  and  the  sum  of  one  doUar  in 
hand  paid  to  the  said  parties  of  the  first  part,  the  receipt  whereof  is 
herel)y  acknowledged,  and  the  sum  of  One  Hundred  and  Ninety  Thou- 
sand ($190,000.00)  Dollars  to  be  fully  paid  as  hereinafter  provided,  and 
for  the  purposes  aforesaid,  we,  Allan  R.  Shepard,  Edward  O.  Shepard, 
Katherine  M.  Shepard,  Ralph  L.  Shepard,  Luther  D.  Shepard,  Luther 
D.  Shepard,  Jr.,  Maria  B.  Shepard,  Edith  E.  Williams  and  Alfred  R. 
Williams,  and  each  and  every  one  of  us,  being  the  said  parties  of  the 
first  part,  have  granted,  sold,  conveyed,  assigned,  transferred,  set  over 
and  released  and  by  these  present  do  grant,  sell,  convey,  assign,  transfer, 
act  over  and  release  to  the  said  party  of  the  second  part,  her  heirs, 
executors,  administrators  and  assigns  forever,  all  our  estate,  right,  title, 
property,  interest  and  rights  both  at  law  and  in  equity,  and  as  well  in 
possession  as  in  expectancy  of,  in  and  to  the  lands,  property  and  estate, 
both  real  and  personal,  of  which  the  said  A.  Warner  Shepard  died  seized 
and  possessed,  and  wheresoever  situated,  together  with  the  appurtenances, 
and  all  the  estate  and  rights  of  the  said  parties  of  the  first  part  in  and 
to  the  said  estate  of  which  the  said  A.  Warner  Shepard  died  seized  and 
possessed. 

"It  being  intended  and  the  parties  of  the  first  part,  and  each  and 
every  one  of  them,  do  by  these  presents  grant  and  release  unto  the  said 
party  of  the  second  part,  her  heirs  and  assigns  forever,  all  the  lands 
and  real  estate  of  which  the  said  A.  Warner  Shepard  died  seized  together 
with  the  appurtenances,  and  all  the  estate  and  rights  of  the  parties  of 
the  first  part  in  and  to  said  lands  and  real  estate,  TO  HAVE  AND  TO 
HOLD  the  same  unto  the  said  party  of  the  second  part,  her  heirs  and 
assigns   forever.     And  the  said  parties  of   the  first   part,   and   each   and 
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every  of  them,  do  covenant  with  the  said  party  of  the  second  part,  her 
heirs,  successors  and  assigns,  shall  and  may,  at  all  times  hereafter^  peace- 
ably and  quietly  have,  hold,  use,  occupy,  possess  and  enjoy  the  said 
real  estate  and  every  part  and  parcel  thereof,  with  the  appurtenances, 
without  any  let,  suit,  trouble,  molestation,  eviction  or  disturbance  of  the 
grantors,  the  parties  of  the  first  part,  their  heirs,  successors  or  assigns, 
or  any  person  or  persons  lawfully  claiming  or  to  claim  the  same;  and 
that  the  grantors,  the  said  parties  of  the  first  part,  their  heirs  or  suc- 
cessors, the  real  estate  granted,  and  every  part  and  parcel  thereof,  with 
the  appurtenances,  unto  the  grantee,  the  said  party  of  the  second  part, 
her  heirs,  successors  or  assigns,  against  the  grantors,  the  said  parties 
of  the  first  part,  and  their  heirs  or  successors,  and  against  all  and  every 
person  whomsoever  lawfully  claiming  or  to  claim  the  same,  shall  and  will 
warrant  and  forever  defend.  And  it  being  also  intended  and  the  parties 
of  the  first  part,  and  each  and  every  of  them,  do  by  these  presents  grant, 
sell,  assign,  transfer  and  set  over  all  the  personal  property  of  whatso- 
ever kind  and  description  of  which  the  said  A.  Warner  Shepard  died 
possessed,  and  all  their  right,  title,  property  and  interest  in  the  same, 
unto  the  said  party  of  the  second  part  TO  HAVE  AND  TO  HOLD  THE 
SAME  to  the  said  party  of  the  second  part,  her  executors,  administrators 
and  assigns,  to  her  and  their  use  and  behoof  forever;  and  the  said  parties 
of  the  first  part,  and  each  and  every  of  them,  for  themselves  and  their 
heirs,  executors  and  administrators,  do  covenant  and  agree  to  and  with 
the  said  party  of  the  second  part,  to  warrant  and  defend  the  said  per- 
sonal property  hereby  sold,  assigned  and  transferred  unto  the  said  party 
of  the  second  part,  her  executors,  administrators  and  assigns,  against 
all  and  every  person  and  persons  whomsoever. 

"AND  WHEKEAS  the  estate  of  said  A.  Warner  Shepard  consists  of 
diverse  parcels  of  real  property,  as  well  as  personal  property,  consisting 
of  stocks,  bonds,  moneys,  etc.;  and 

"WHEREAS  separate  deeds,  conveyances,  assignments,  bonds,  bills  of 
sale  and  releases  for  the  better  and  more  effectually  vesting  and  con- 
firming the  property  and  interest  hereby  granted,  conveyed,  transferred 
and  assigned  is  demanded  by  the  said  party  of  the  second  part;  and 

"WHEREAS  the  said  parties  of  the  first  part  have  agreed  and  by 
these  presents  do  agree  to  make,  execute  and  deliver  such  deeds,  con- 
veyances, bills  of  sale,  assignments,  bonds  and  releases  in  manner  and 
form   as  hereinafter  provided. 

"It  is  hereby  expressly  provided,  covenanted  and  agreed  in  order  to 
enable  the  party  of  the  second  part  to  prepare  such  necessary  deeds, 
conveyances,  bills  of  sale,  assignments,  bonds  and  releases,  and  as  a  guar- 
antee that  the  said  parties  of  the  first  part  will  execute  and  deliver  such 
deeds,  conveyances,  assignments,  bonds  and  releases,  that  the  payment 
of  the  said  sum  of  One  Hundred  and  Ninety  Thousand  ($190,000.00) 
Dollars,  the  consideration  herein  expressed,  will  be  withheld  by  the  said 
party  of  the  second  part  until  the  15th  day  of  July,  1908. 

"And  it  is  expressly  covenanted  and  agreed  by  the  said  party  of  the 
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second  part  that  on  the  said  15th  day  of  July,  1908,  at  eleven  o'clock 
in  the  forenoon,  at  the  office  of  Messrs.  York  &  York,  No.  371  Broad- 
way, Borough  of  Manhattan,  City  of  New  York,  the  said  party  of  the 
second  part  shall  pay  the  said  sum  of  One  Hundred  and  Ninety  Thou- 
sand ($190,000.00)  Dollars,  the  consideration  herein  expressed,  to  said 
Messrs.  Parker,  Hatch  &  Sheehan,  the  attorneys  for  the  said  parties  of 
the  first  part,  whom  we,  the  said  parties  of  the  first  part,  and  each  and 
every  one  of  us,  hereby  authorize,  empower  and  direct  shall  receive  the 
same  for  us  as  our  attorneys.  And  the  payment  to  the  said  firm  of 
Parker,  Hatch  &  Sheehan  shall  be  a  full  and  complete  discharge  and 
payment   under   this   indenture. 

"And  the  said  parties  of  the  first  part  on  receiving  such  payment 
at  the  time  and  in  the  manner  herein  provided,  shall  execute  and  de- 
liver to  the  said  party  of  the  second  part,  or  to  her  heirs,  executors, 
administrators  or  assigns,  deeds,  bills  of  sale,  assignm.ents,  releases  and 
bonds  in  form  as  follows,  to  wit: — The  deed  or  deeds,  in  number  as  the 
said  party  of  the  second  part  may  determine,  to  grant  and  convey  in 
separate  parcels  or  otherwise  the  lands  and  real  estate  wheresoever  situ- 
ated, of  which  said  A.  Warner  Shepard  died  seized,  which  deed  or  deeds 
shall  contain  covenants  of  seizing,  quiet  enjoyment,  further  assurance, 
warranty  of  title,  and  that  the  grantors,  the  parties  of  the  first  part, 
have  not  done  or  suffered  anything  whereby  the  premises,  property,  rights, 
estate  herein  described  have  been  encumbered;  the  assignments  and  bills 
of  sale  shall  be  in  the  usual  form  containing  covenants  of  warranty  and 
the  necessary  powers  of  attorney;  the  releases  shall  be  in  the  usual  form 
releasing,  exonerating,  and  forever  discharging  the  party  of  the  second 
part,  individually  and  as  executrix,  her  heirs,  executors  and  administra- 
tors, and  all  and  every,  the  lands,  property  and  estate,  both  real  and 
personal,  of  and  from  any  and  all  manner  of  motions,  suits,  accountings, 
and  demands  whatsoever,  which  the  said  parties  of  the  first  part  ever 
had,  now  have,  or  which  they,  their  heirs,  executors  or  administrators  at 
any  time  hereafter  can  or  may  have  touching  or  concerning  the  manage- 
ment and  disposition  of  any  of  the  lands,  property  and  estate,  both  real 
and  personal,  of  which  the  said  A.  Warner  Shepard  died  seized  and 
possessed;  and  which  shall  contain  a  provision  ratifying,  validating  and 
confirming  said  last  will  and  testament;  and  a  bond  shall  be  executed 
and  delivered  in  the  following  form : 

"  'KNOW  ALL  MEN  BY  THESE  PRESENTS,  That  we,  Allan 
R.  Shepard,  Edward  O.  Shepard,  Katherine  M.  Shepard,  Ralph  L. 
Shepard,  of  Newburyport,  Mass.,  Luther  D.  Shepard,  Luther  D.  Shep- 
ard, Jr.,  Maria  B.  Shepard,  of  Boston,  Mass.,  and  Edith  E.  Williams 
and  Alfred  R.  Williams,  of  Springfield,  Mass.,  are  held  and  firmly 
bound  unto  Mary  S.  Shepard,  of  the  Borough  of  Brooklyn,  City 
and  State  of  New  l''ork,  in  the  sum  of  One  Hundred  and  Ninety 
Thousand  ($190,000.00)  Dollars,  good  and  lawful  money  of  the  United 
States,  to  be  paid  to  said  Mary  S.  Shepard,  her  executors,  admin- 
istrators or  assigns;   for  which  payment  well  and   truly  to  be  made, 


4032  APPENDIX 

we  do  bind  ourselves^  our  heirs,  executors  and  administrators,  jointly 
and  severally,  firmly  by  these  presents,  Sealed  with  our  seals.  Dated 
this  day  of  1908. 

"  'Whereas,  in  and  by  the  last  will  and  testament  of  A.  Warner 
Shepard,  late  of  the  Borough  of  Brooklyn,  City  and  State  of  New 
York,  dated  August  21st,  1907,  and  which  on  the  20th  day  of  Novem- 
ber, 1907,  was  duly  admitted  to  probate  in  the  Surrogate's  Court, 
County  of  Kings,  State  of  New  York,  the  said  testator  gives  devised 
and  bequeathed  all  such  estate,  both  real  and  personal,  to  said  Mary 
S.  Shepard  for  and  during  her  natural  life,  giving  her  full  power 
and  authority  to  use  in  addition  to  the  increase  and  income  thereof, 
whatever  portion  of  the  principal  of  said  estate  she  should  in  her 
discretion  deem  necessary  for  her  comfort  and  maintenance,  and  di- 
recting that  she  should  have  the  sole  possession,  management  and 
control  thereof  during  the  whole  of  her  natural  life  without  inter- 
ference, and  after  the  death  of  said  Mary  S.  Shepard,  gave,  devised 
and  bequeathed  all  the  rest,  residue  and  remainder  of  his  estate 
both  real  and  personal,  then  remaining  to  his  brother  Luther  D. 
Shepard  and  to  the  children  of  his  deceased  brothers  Edward  O. 
Shepard  and  Thomas  B.  Shepard,  share  and  share  alike,  per  capita 
and  not  per  stirpes,  with  the  further  provision  that  if  Luther  D. 
Shepard  should  not  be  living  at  the  time  of  the  death  of  said  Mary 
S.  Shepard,  and  there  should  be  child  or  children  of  his  body  living, 
then  such  child  or  children  should  share  equally  per  capita  with  the 
child  or  children  of  testator's  said  two  other  deceased  brothers,  and 
further  that  if  at  the  time  of  the  death  of  said  Mary  S.  Shepard 
there  should  be  living  a  child  or  children  of  a  deceased  child  of 
either  of  testator's  said  three  brothers,  then  such  child  or  children 
should  take  the  share  its  parent  would  take  if  living;  and 

"  'Whereas  the  above  bounden  Allan  E.  Shepard,  Edward  0.  Shep- 
ard, Kathertne  M.  Shepard,  Ealph  L.  Shepard,  Luther  D.  Shepard, 
Luther  D.  Shepard,  Jr.,  Maria  B.  Shepard,  Edith  E.  Williams  and 
Alfred  E.  Williams,  are  the  remaindermen  named  in  said  last  will 
and  testament,  and  as  such  have  an  interest  in  expectancy,  viz.,  a 
future  estate  in  the  lands,  property  and  estate,'  real  and  personal, 
of  which  said  A.  Warner  Shepard  died  seized  and  possessed,  and 

"  'Whereas,  we,  the  above  bounden  have  granted,  sold,  conveyed, 
assigned,  transferred  and  released  all  our  estate,  right,  title,  prop- 
erty, interest  and  right,  both  at  law  and  in  equity  as  well  in  pos- 
session as  in  expectancy  of,  in  and  to  the  laud,  property  and  estate 
both  real  and  personal,  of  which  said  A.  Warner  Shepard  died  seized 
and  possessed,  for  the  sum  of  One  Hundred  and  Ninety  Thousand 
($190,000.00)    Dollars;    but 

"  'Whereas  any  after  born  child  or  children  of  any  of  the  above 
bounden  may  have  an  interest  in  remainder  in  said  estate  and  prop- 
erty,  of  which   said   A.  Warner   Shepard   died   seized   and   possessed, 
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by  reason  of  said  last  will  and   testament,  and  cannot  join  in  con- 
veying the  same  to  the  said  Mary  S.  Shepardj  and. 

"  'Whereas  the  said  Mary  S.  Shepard,  at  the  request  of  the  above 
boundeu,  and  on  their  promise  and  understanding  that  any  and  all 
after  born  children  of  the  above  bounden  will  as  soon  as  attaining 
the  age  of  twenty-one  years,  grant,  convey,  assign,  transfer  and  re- 
lease unto  the  said  Mary  S.  Shepard,  her  heirs,  executors,  adminis- 
trators and  assigns,  all  their  estate,  right,  title,  property  and  in- 
terest, in  possession  as  well  as  in  expectancy  of,  in  and  to  the  lands, 
property  and  estate,  both  real  and  personal,  of  which  said  A.  Warner 
Shepard  died  seized  and  possessed,  has  paid  unto  the  hands  of  the 
said  Allan  E.  Shepard,  Edward  0.  Shepard,  Katherine  M.  Shepard, 
Ralph  L.  Shepard,  Luther  D.  Shepard,  Luther  D.  Shepard,  Jr.,  and 
Maria  B.  Shepard,  Edith  E.  Williams  and  Alfred  R.  Williams,  the 
whole  of  the  said  purchase  money,  to  wit: — One  Hundred  and  Ninety 
Thousand    ($190,000.00)    dollars; 

"  'NOW  THE  CONSIDERATION  OF  THIS  OBLIGATION  is 
such  that  if  the  said  after  born  child  or  children  of  the  said  above- 
bounden  shall  within  a  reasonable  time  after  attaining  the  said  age  of 
twenty-one  years,  grant,  convey,  transfer,  assign  and  release  unto 
said  Mary  S.  Shepard,  her  heirs,  executors,  administrators  or  assigns, 
by  such  deeds,  conveyances,  assignments  and  releases,  as  the  counsel 
for  said  Mary  S.  Shepard  shall  advise,  all  their  estate,  right,  title, 
property  and  interest  in  possession  as  well  as  in  expectancy  of,  in 
and  to  aU  the  property  and  estate  of  which  said  A.  Warner  Shepard 
died  seized  and  possessed,  and  that  without  any  consideration  to  be 
paid  by  the  said  Mary  S.  Shepard  or  her  heirs,  executors,  admin- 
istrators or  assigns  for  so  doing;  and  also,  if,  and  in  case  the  said 
Allan  R.  Shepard,  Edward  O.  Shepard,  Katherine  M.  Shepard,  Ralph 
L.  Shepard,  Luther  D.  Shepard,  Luther  D.  Shepard,  Jr.,  Maria  B. 
Shepard,  Edith  E.  Williams  and  Alfred  R.  Williams,  their  heirs, 
executors  and  administrators,  shaU  in  the  meantime  and  until  the 
said  after  born  child  or  children  shall  have  executed  such  convey- 
ances as  aforesaid,  save,  defend,  keep  harmless,  and  indemnify  the 
said  Mary  S.  Shepard,  individually  and  as  executrix,  her  heirs,  execu- 
tors, administrators  and  assigns,  and  the  said  property  and  estate 
of  said  A.  Warner  Shepard,  the  rent,  issues  and  profits  thereof,  of 
and  from  all  claims  and  demands  to  be  made  thereto  by  or  on  the 
part  and  behalf  of  any  said  after  born  child  or  children,  then  this 
obligation  to  be  void;   otherwise  to  remain  of  full  force  and  virtue.' 

"And  it  is  understood  and  agreed  that  the  instruments  above  referred 
to  are  to  be  duly  executed  by  all  the  said  parties  of  the  first  part,  and 
shall  be  prepared  by  the  attorneys  for  the  said  party  of  the  second  part. 

"It  is  further  covenanted  by  the  said  parties  of  the  firet  part  that  they 
have  not  made,  done,  committed,  executed,  or  suffered  any  act  or  acts, 
thing  or  things  whatsoever  whereby  or  )iy  means  whereof  their  right,  title. 
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property  aud  uiteiewt  of,  in  and  to  the  said  lands,  property  and  estate, 
both  i-eal  and  personal,  of  said  A.  Warner  Shepard,  deceased,  or  any  part 
or  parcel  thereof,  now  are,  or  at  any  time  hereafter  shall  or  may  be  im- 
lieached,  charged  or  incumbered  in  any  manner  or  way  whatsoever. 

"It  is  further  stipulated  and  agreed  that  the  validity,  nature,  obligation, 
interpretation  and  effect  of  this  indenture  shall  be  governed  and  determined 
by  the  Laws  of  the  State  of  New  York. 

"And  it  is  understood  that  the  stipulations  and  covenants  aforesaid  are 
to  apply  to  and  bind  the  heirs,  executors,  administrators  and  assigns  of  the 
respective  parties  hereto. 

"IN  WITNESS  WHEREOF,  the  parties  to  these  presents  have  hereunto 
set  their  hands  and  seals  the  day  and  year  first  above  written. 
Sealed  and  delivered  in  the  presence  of : 

ALLAN  R.  SHEPARD  (Seal) 

EDWARD  O.  SHEPARD  (Seal) 

KATHERINE  M.  SHEPARD        (Seal) 
RALPH  L.  SHEPARD  (Seal) 

LUTHER  D.  SHEPARD  (Seal) 

MARIA  B.  SHEPARD  (Seal) 

EDITH  E.  WILLIAMS  (Seal) 

ALFRED  R.  WILLIAMS  (Seal) 

LUTHER  D.   SHEPARD,  Jr.        (Seal) 
MARY   S.  SHEPARD  (Seal)." 

(And  acknowledgments). 

XL  This  plaintiff  did  not  read  the  will  of  A.  Warner  Shepard  nor  the 
said  paper  purporting  to  be  an  agreement  dated  June  5,  1908,  nor  any 
of  the  papers  subsequently  signed  by  him  as  described  in  this  bill  nor 
any  copy  of  said  bill  or  of  any  of  said  papers,  before  any  of  said  pur- 
ported agreement  and  other  papers  were  signed  by  him  nor  at  any  time 
prior  to  the  death  of  said  Mary  S.  Morris,  neither  was  he  informed  of 
the  contents  of  said  will  or  of  any  of  said  papers  before  he  signed  any 
of  the  same.  All  the  information  that  he  had  upon  the  subject  before 
he  signed  said  paper  purporting  to  be  an  agreement  and  before  he  signed 
other  pajDers  was  that  he  thereby  released  his  interest  in  the  estate  of 
said  testator  A.  Warner  Shepard,  and  that  his  interest  therein  was  of 
slight  value  and  remote.  He  signed  the  same  at  the  request  and  im- 
portunity of  his  mother,  Edith  E.  Williams,  deceased,  who  was  then  in 
straitened  circumstances  and  who  has  since  died.  If  this  plaintiff 
had  been  previously  infonned  by  the  said  Mary  or  by  any  one  of  the 
true  value  of  said  estate  and  of  the  nature  of  his  interest  therein,  he 
would  not  have  signed  the  paper  purporting  to  be  an  agreement  nor 
any  of  the  other  papers  referred  to  in  this  bill.  At  the  time  of  said 
signatures  by  him  made,  plaintiff  was  ignorant  of  the  terms  of  each 
and  all  of  said  papers  and  of  the  contents  thereof,  and  of.  his  rights 
under  the  said  will  and  of  the  value  of  said  estate  and  of  the  value  of 
his  interest  therein.     He   did  not  consult  nor  did  he  have  the  advice  of 
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any  lawyer  or  any  counsel  before  he  signed  any  of  said  papers.  When 
said  papers  were  signed  this  plaintiff  did  not  know,  nor  did  he  discover 
until  subsequent  to  the  death  of  said  Mary  S.  Morris  that  Messrs.  Parker 
Hatch  and  Sheehan  were  therein  named  as  his  representatives  nor  that 
said  paper  purported  to  authorize  said  firm  to  represent  this  plaintiff 
in  any  capacity  nor  that  said  paper  purported  to  authorize  Messrs.  Sal- 
tonstall,  Dodge  &  Carter  to  represent  him  nor  that  said  paper  mentioned 
either  of  said  firms.  Neither  then  nor  at  any  time  did  this  plaintiff 
ever  retain  Messrs.  Parker  Hatch  &  Sheehan  as  his  attorneys.  Neither 
then  nor  at  any  time  did  this  plaintiff  ever  retain  Messrs.  Saltonstall, 
Dodge  &  Carter  as  his  attorneys. 

That  thereafter  and  on  or  about  the  loth  day  of  July,  1908,  this 
plaintiff  executed  certain  papers,  purporting  to  be  releases,  assignments, 
bills  of  sale  and  deeds,  .iointly  and  severally,  with  the  aforesaid  remainder- 
men and  persons  beneficially  interested,  and  also  certain  deeds  individually, 
in  conformity  with  the  provisions  of  the  said  agreement  therefor,  and  for 
the  execution  of  which  and  of  said  agreement  and  the  rights  and  interests 
conveyed  thereunder  this  plaintiff  received  no  good,  valuable  or  adequate 
consideration,  either  directly  or  indirectly,  from  any  person  or  persons 
whomsoever,  even  though  the  said  agreement  recited  a  consideration  of 
$190,000.00.  Moreover,  the  plaintiff  charges  that  no  good,  valuable  or 
adequate  consideration  moved  from  the  said  Mary  S.  Shepard  or  from 
any  other  person  or  source  to  this  plaintiff,  or,  in  fact,  to  the  said  re- 
maindermen with  whom  he  joined  in  executing  the  aforesaid  instruments, 
because  of  the  fact  that  the  said  $190,000.00  recited  as  such  consideration, 
was  at  all  times  a  part  of  the  corpus  of  the  trust  estate  held  by  said  Mary 
S.  Shepard,  as  aforesaid,  the  plaintiff  later  learned  from  the  appraisal 
thereafter  filed,  amounted  to  $781,210.77,  or  thereabouts.  Over  this  trust 
estate  said  Mary  S.  Shepard  was  acting  as  trustee  as  aforesaid.  The 
corpus  of  the  trust  estate  was  at  that  time  vested  in  the  beneficiaries  or 
remaindermen  aforesaid,  subject  to  being  divested  upon  the  happening  of 
certain  contingencies,  as  shown  by  tlie  context  of  said  Will,  and  subject 
to  the  use  of  said  Mary  S.  Shepard  during  her  lifetime. 

That  the  said  sum  of  $190,000,  named  in  said  first  agreement  above  de- 
scribed as  the  consideration  therefor  and  for  the  execution  of  the  papers 
subsequently  executed  under  color  thereof  was  inadequate  and  much  less 
than  the  value  at  that  time  of  the  interest  in  the  estate  of  A.  Warner 
Shepard,  owned  by  the  persons  who  signed  said  agreement.  Any  and  all 
sums  of  money  paid  by  said  Mary  S.  Shepard  under  color  of  said  agree- 
ment, if  any  were  paid  by  her,  was  paid  by  her  out  of  the  body  and  funds 
of  the  estate,  bequeathed  by  A.  Warner  Shepard,  as  aforesaid,  and  no  part 
was  paid  by  her  out  of  her  own  property.  The  said  Mary  has  always 
lived  within  the  income  and  rents  of  the  said  estate.  She  has  never  used 
nor  applied  to  her  own  use  for  her  comfort  and  maintenance  any  part  of 
the  principal  of  said  estate.  The  net  income  of  said  estate  on  June  5. 
1908,  was  at  least  $50,000  per  year.  There  was  no  necessity  on  June  5, 
1908,    neither    was    there    any    probability    of    necessity    of    the    expen- 
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diture  by  said  Mary  for  her  comfort  and  maintenance  of  using  more 
than  one-fourth  part  of  such  income.  Said  Marj',  however,  then  had  it  in 
her  power  by  secret  investments  of  the  principal  and  body  of  said  estate 
in  her  own  name  or  in  the  name  of  others  for  her  benefit  to  make  it  appear 
that  she  had  spent  for  her  comfort  and  maintenance  more  than  the  income 
thereof  and  thus  to  impede  and  to  make  it  costly  and  difficult  for  the 
remaindermen  to  enforce  their  rights  to  share  in  said  estate. 

XII.  That  in  procuring  the  execution  of  the  aforesaid  instruments  the 
said  Mary  S.  Shepard  attempted  to  secure  the  absolute  legal  title  to  all 
the  real  and  personal  property  over  which,  1iy  tlie  terms  of  her  testator's 
Will,  she  was  impliedly  and  constructively  appointed  his  trustee  for  the 
purpose  of  carrying  out  his  wishes  and  executing  his  last  will  and  testa- 
ment, and  attempted  thereby  to  enable  herself  to  dispose  of  the  said 
property  by  her  last  will  and  testament,  or  otherwise,  to  strangers  to  the 
blood  of  her  testator,  acting  in  violation  of  the  trusts  reposed  in  her 
and  in  contravention  of  the  provisions  of  his  Will,  which  said  attempt  was 
in  effect  a  wrongful  conversion  of  the  estate  so  entrusted  to  her  and  a 
fraud  upon  this  plaintiff  and  such  other  persons  designated  by  the  seventh 
paragraph  of  testator's  Will  as  might  not  then  be  in  being  and  all  of 
which  done  without  application  to  or  sanction  of  the  said  Surrogate's 
Court  of  Kings  County  or  of  any  other  court  or  judicial  tribunal  whatso- 
ever, and  all  to  the  prejudice  of  the  rights  and  interests  of  this  plaintiff. 

XIII.  The  plaintiff  further  alleges  that  the  said  Mary  S.  Shepard  and 
her  attorneys  well  knew  that  said  plaintilf  was  to  receive  no  portion  of 
the  said  $190,000.00,  because  of  the  fact  that  her  said  attorneys  made  the 
offer  of  said  amount  based  on  the  alleged  equities  of  $25,000  net  to  each 
of  the  seven  persons  in  whom  the  remainder  was  then  vested,  with  the 
allowanpe  of  the  balance  of  $15,000  for  fees  and  disbursements,  thereby 
making  no  provision  for  the  plaintiff  in  payment  for  the  release  of  his 
rights  in  and  to  the  said  estate,  and  at  the  same  time  persuading  and 
fraudulently  inducing  him  to  believe  that  his  interest  was  very  remote. 

XIV.  The  value  of  said  estate  was  then  at  least  the  sum  of  $1,500,000, 
as  your  orator  is  informed  and  believes  and  therefore  alleges.  The  value 
of  one-seventh  part  thereof  subject  to  the  interest  of  said  Mary  was  then 
at  least  the  sum  of  $200,000,  as  your  orator  is  informed  and  believes  and 
therefore  alleges.  The  value  of  one-seventh  part  thereof  after  deducting 
therefrom  the  interest  of  said  Mary  in  said  estate  was  then  at  least  the 
sum  of  $107,000,  as  your  orator  is  informed  and  believes  and  therefore 
alleges.  These  facts  and  the  value  of  said  estate  said  Mary  fraudulently 
concealed  from  your  orator  and  from  the  other  remaindermen.  Said  estate 
consisted  of  land  and  als6  of  a  large  number  of  negotiable  securities  for 
all  of  which  said  Mary  has  not  accounted.  She  represented  to  the  mother 
of  your  orator  and  to  the  persons  who  represented  said  mother  that  the 
value  of  said  estate  was  not  more  than  $781,210.77.  Your  orator  did  not 
discover  nor  receive  any  information  concerning  the  actual  value  of  said 
estate  until  after  the  death  of  said  Mary.     Said  papers  were  signed  by 
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your  onitoi-'s  said  niotlier  in  reliance  upon  and  under  the  belief  that  sueli 
representations  were  true.  Plaintiff  is  ready  and  willing  and  he  hereby 
offers  to  do  whatever  equity  requires  in  the  premises.  [Next  came  an 
immaterial  allegation.]  Inasmuch  as  plaintiff  has  no  adequate  remedy  at 
law,  he  prays: 

(a)  That  this  Court  grant  him  an  injunction  pendente  lite  enjoining 
and  restraining  the  defendant  Prank  B.  York,  individually  and  in  his 
present  or  any  other  representative  capacity  he  may  occupy  toward  the 
estate  of  Mary  S.  Morris  (formerly  Mary  S.  Shepard),  deceased,  and  the 
defendant  Walter  C.  Morris  and  their  agents  and  representatives,  from 
disposing  of  any  of  the  property  affected  by  this  suit. 

(b)  That  the  defendant,  Frank  B.  York,  be  required  to  deliver  up,  to 
be  impounded  in  this  Court  during  the  pendency  of  this  suit,  all  instru- 
ments executed,  either  jointly  and  severally  or  individually,  by  this  plain- 
tiff or  others  touching  the  property  affected  by  this  suit. 

(c)  That  each  and  every  instrument  executed,  either  jointly  and  sev- 
erally or  individually,  by  this  plaintiff  which  purports  to  convey,  release 
or  assign  the  rights,  title  and  interests  of  this  plaintiff  in  and  to  the  estate 
of  the  said  A.  Warner  Shepard,  deceased,  to  said  Mary  S.  Shepard,  be 
adjudged  and  decreed  by  this  Honorable  Court  to  be  void  and  of  no  force 
and  effect. 

(d)  That  it  be  adjudged  by  this  Court,  and  decreed,  that  upon  the 
death  of  Mary  S.  Morris  (formerly  Mary  S.  Shepard),  this  plaintiff  be- 
came seized  in  fee  of  an  estate  of  inheritance  in  and  to  a  one-seventh  un- 
divided interest  in  all  of  the  real  estate  of  which  the  said  A.  Warner 
Shepard  died  seized  and  possessed,  save  and  except-  so  much  thereof  as 
was  disposed  of  by  said  Mary  S.  Shepard  during  her  trusteeship  over  said 
property  pursuant  to  the  provisions  and  directions  made  therefor  by  said 
testator  under  the  terms  of  his  last  will  and  testament. 

(e)  That  it  be  adjudged  and  decreed  by  this  Court  that  upon  the  death 
of  said  Mai-y  S.  Morris  (formerly  Mary  S.  Shepard),  deceased,  this  plain- 
tiff became  vested  with  the  absolute  ownership  in  a  one-seventh  undivided 
interest  in  and  to  all  of  the  personal  property  of  whicli  the  said  A.  War- 
ner Shepard  died  possessed  or  that  into  which  such  property  has  been 
equitably  converted,  together  with  that  into  which  any  part  of  the  said 
real  property  has  been  equitably  converted  by  said  Mary  S.  Shepard  pur- 
suant to  the  provisions  and  directions  therefor,  save  and  except  so  much 
thereof  as  shall  be  herein  allowed  as  costs  of  her  administration. 

(f)  That  the  said  Frank  B.  York  individually  and  as  the  representative 
of  the  estate  of  said  Mary  S.  Morris  (formerly  Mary  S.  Shepard),  and 
as  the  custodian  of  the  property  hereby  affected,  be  directed  to  pay  over 
and  distribute  to  this  plaintiff  an  equal  one  seventh  part  of  the  personal 
property  of  the  estate  of  A.  Warner  Shepard,  deceased,  as  shall  appear  to 
be  attributable  to  him. 

(g)  That  the  said  Walter  C.  Morris,  surviving  husband  of  said  Mary 
S.  Morris  (formerly  Mary  S.  Shepard),  be  directed  to  execute  such  deeds, 
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releases  or  other  instruments  as  may  be  reasonably  necessary  or  proper 
for  the  purpose  of  vesting  in  this  plaintiff  legal  title  to  his  equal  one- 
seventh  part  of  the  real  estate  and  personal  property  of  the  estate  of  A. 
Warner  Shcpard,  deceased. 

(h)  That  the  defendant,  Frank  B.  York,  as  the  representative  of  Mary 
S.  Morris  (formerly  Mary  S.  Shepard),  deceased,  be  required  to  render 
proper  accounts  for  her  executorship  and  trusteeship  or  custodianship  un- 
der the  Will  and  estate  of  her  said  testator  A.  Warner  Shepard. 

(i)  That  the  defendant,  Prank  B.  York,  individually  and  in  his  repre- 
sentative capacity,  be  required  to  account  to  this  plaintiff  for  all  profits, 
income  and  interest  which  shall  have  accrued  upon  the  interests  of  this 
plaintiff  in  the  estate  affected  by  this  suit. 

(j)  That  the  defendant,  W^alter  C  Morris,  be  required  to  account  to 
the  plaintiif  for  and  on  account  of  any  and  all  property,  real,  personal  or 
mixed,  of  whatsoever  nature,  which  he  acquired  by,  through  or  from  the 
said  Mary  S.  Morris  (formerly  Mary  S.  Shepard)  and  to  turn  over  to  this 
plaintiff  the  part  thereof  which  shall  be  decreed  herein  to  belong  to  him. 

(k)  That  a  master  or  masters  be  appointed  to  take  such  accounting  or 
accountings  as  may  be  found  due  to  the  plaintiff  hereunder  and  to  hear 
the  parties  and  their  evidence  and  report  their  findings  to  this  Court. 

(1)  That  the  plaintiff  may  have  such  other  and  further  relief  as  equity 
may  require  and  as  to  this  Honorable  Court  may  seem  just. 

The  other  persons  who  signed  paper  purporting  to  be  an  agreement  and 
said  other  papers  purporting  to  be  deeds  to  which  reference  is  made  in  this 
bill  with  the  exception  of  said  Mary  then  were  and  still  are  and  at  the 
time  of  the  commencement  of  this  suit  were  citizens  and  residents  of  the 
state  of  Massachusetts,  with  the  exception  of  Edward  O.  Shepard,  who  at 
all  said  times  was  and  still  is  a  citizen,  resident  and  inhabitant  of  the 
state  of  Montana.    Each  and  all  of  them  consent  to  the  relief  herein  prayed. 

To  the  end,  therefore,  that  said  defendants  may  show  cause  why  the 
plaintiff  should  not  have  the  relief  herein  prayed  for,  and  may  make  full, 
true  and  perfect  answer,  but  not  under  oath  (answer  under  oath  being 
expressly  waived)  according  to  the  best  of  their  knowledge  and  remem- 
brance, information  and  belief,  to  the  several  matters  hereinbefore  averred 
and  set  forth,  as  fully  and  particularly  as  if  the  same  were  repeated  para- 
graph by  paragraph  and  said  defendants  thereto  severally  and  specially 
interrogated. 

May  it  please  Your  Honors  to  grant  to  the  plaintiff  a  writ  of  subpoena 
ad  respondendum,  issued  out  of  and  under  the  seal  of  this  Honorable 
Court  and  directed  to  the  defendants,  Frank  B.  York,  individually  and 
as  administrator  of  the  goods,  chattels,  credits  and  estate  which  were  of 
Mary  S.  Morris,  formerly  Mary  S.  Shepard,  deceased,  and  as  testamentary 
trustee  under  the  paper  purporting  to  be  a  will  of  Mary  S.  Morris,  de- 
ceased; and  to  Walter  C.  Morris,  and  to  Hazel  A.  Shepard,  an  infant, 
conmianding  them  and  each  of  them  to  appear  to  make  answer  to  this  bill 
of  complaint,  and  to  perform  and  abide  by  such  order  and  decree  herein 
as  to  this  Court  may  seem   required   by  principles  of  equity,  and  that  a 
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guardian  ad  litem  to  represent  said  infant  be  appointed.     And  the  plain 
tiff  will  ever  pray. 

Alfred  R.  Williams, 
Ray  M.  Shoemaker,  Plaintiff. 

Solicitor  for  Plaintiff, 
Office   and   Post-Office   Address, 
15  Park  Row,  Borough  of  Manhatt;ni, 
City  and  State  of  New  York. 

Roger  Foster, 

Barker,  White,  Wood  &  Williams, 

Of  Counsel, 

District    of   Massachusetts,  ^ 
State  op  Massachusetts,      Iss. : 

County  of  Hampden.  J 
ALFRED  R.  WILLIAMS,  being  duly  sAvom,  deposes  and  says,  that  he  is 
the  plaintiff  named  in  the  foregoing  bill  of  complaint;  that  he  has  read 
the  foregoing  complaint  and  knows  the  contents  thereof,  and  that  the  same 
is  true,  of  his  own  knowledge,  except  as  to  the  matters  therein  stated  to 
be  alleged  on  information  and  belief,  and  as  to  those  matters  he  believes 
it  to  be  true. 

Sworn  to  before  mc  this  18th  day  of  October,  1921. 

Alfred  R.  Williams. 
[Seal.]       Joseph  Goldin, 

Notary  Public. 
My  commission  expires  February  4,  1927. 

FORM  XII.— BILL  IN  EQUITY   IN  PATENT  CASE. 

[Approved  by  D.  C.  E.  D.  Michigan,  So.  Div.  in  205  Fed.  158.  Whether 
such  a  form  would  be  approved  by  another  court  cannot  be  foretold.  Cf. 
Maxwell  S.  V.  Co.  v.  Nat.  Casket  Co.,  205  Fed.  615.] 

In  the  District  Court  of  the  United  States  for  the  Eastern  District  of  Mich- 
igan Southern  Dvvision. 

The   Zenith   Carbureter  Company, 

and 

SociETE  Du  Carburateur  Zenith, 

Complainants, 

vs. 

Stromberg  Motor  Devices  Co., 

Defendant. 

To  the  Honorable  the  Judges  of  the  District  Court  of  the  United  States 
for  the  Eastern  District  of  Michigan  Southern  Division  in  Equity: 

The  Zenith  Carbureter  Company,  a  corporation  organized  and  existing 
under  :ind  by  virtue  of  the  laws  of  the  State  of  Michigan,  and  having  its 
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principal  office  for  tlie  transaction  of  Inisiness  in  the  City  of  Detroit, 
Wayne  County,  Michigan,  and  Societe  Du  Carburateur  Zenith,  a  corpora- 
tion of  the  Republic  of  Fi-ance,  having  its  principal  office  in  the  City  of 
Lyon,  France,  bring  this  their  bill  of  complaint  against  Stromberg  Motor 
Devices  Company,  a  corporation  of  the  State  of  Illinois,  having  its  prin- 
cipal office  in  the  City  of  Chicago,  Cook  County,  Illinois,  and  a  branch  office 
within  the  Southern  Division  of  the  Eastern  District  of  Michigan,  to-wit 
at  number  463-465  Woodward  Avenue,  in  the  City  of  Detroit,  Wayne 
County,  Michigan,  and  thereupon  your  orators  complain  and  say: 

1.  That  Letters  Patent  of  the  United  States  number  907,953  were  issued, 
on  the  29th  day  of  December,  1908,  to  Francois  Baverey  of  Oullins,  Rhone 
Department,  Republic  of  France,  his  heirs  and  assigns  for  certain  new 
and  useful  improvements  in  Carbureter  for  Explosive  Engines,  whereby 
there  was  granted  to  him,  the  said  Francois  Baverey,  his  heirs  and  as- 
signs, the  exclusive  right  to  make,  use,  and  vend  the  invention  set  forth, 
described  and  claimed  therein,  for  the  term  of  seventeen  (17)  years  from 
said  29th  day  of  December,  1908,  throughout  the  United  States  and  the 
territories  thereof;  that  on  or  about  the  20th  day  of  August,  1910,  said 
Francois  Baverey  did,  by  instrument  in  writing,  thereafter  duly  recorded, 
and  for  a  valuable  consideration  to  him  in  hand  paid,  sell,  assign  and 
transfer  his  entire  right,  title  and  interest  in  and  to  said  Letters  Patent 
number  907,953,  for  the  entire  remaining  term  thereof  to  your  orator, 
Societe  Du  Carburateur  Zenith,  a  corporation  of  the  French  Republic,  hav- 
ing its  principal  office  at  Lyon,  France;  and  that  thereafter,  to-wit,  on 
or  about  the  10th  day  of  July,  1912,  said  Societe  Du  Carburateur  Zenith 
did  by  instrument  in  writing,  and  for  a  valuable  consideration  to  it  in 
hand  paid,  granted  unto  your  orator.  The  Zenith  Carbureter  Company,  an 
exclusive  license  to  make,  use,  and  vend  carbureters  of  the  type  set  forth, 
described  and  claimed  in  said  Letters  Patent  number  907,953,  for  their 
full  remaining  term,  throughout  the  United  States  and  the  territories 
thereof,  together  with  all  privileges  and  rights  of  action  as  may  have 
accrued  thereunder  subsequent  to  the  first  day  of  July,  1911,  and  previ- 
ously to  the  date  thereof.  A  printed  copy  of  the  specification  and  drawings 
of  said  Letters  Patent  number  907,953  is  hereunto  annexed  and  made  a 
part  of  this  bill;  and  profert  is  hereby  made  of  said  instrument  of  assign- 
ment and  of  said  exclusive  license  hereinabove  referred  to,  or  of  duly 
certified  copies  thereof,  to  be  produced  in  Court  when  necessary. 

2.  That  your  orator,  The  Zenith  Carbureter  Company,  was  organized 
under  the  laws  of  the  State  of  Michigan  on  July  8,  1911,  and  that  it  at 
once  proceeded  to  manufacture  and  place  upon  the  market  carbureters  of 
the  type  set  forth,  described  and  claimed  in  said  Letters  Patent  number 
907,953,  that  it  has  invested  large  sums  of  money  in  the  equipment  of  a 
plant  for  such  manufacture,  and  in  advertising  and  otherwise  bringing 
its  products  to  the  favorable  attention  of  prospective  buyers  and  users  and 
has  built  up  a  large,  lucrative,  and  expanding  business  based  wholly  and 
entirely  on  the  one  type  of  carbureter  characterized  by  the  disclosures  of 
said  Letters  Patent  numl>er  907,953. 


EQUITY    FORMS 


4041 


3.  That  said  Stromberg  Motor  Devices  Company,  well  knowing  the 
premises  and  the  rights  of  your  orators,  Zenith  Carbureter  Company,  and 
Societe  Du  Carburateur  Zenith,  therein  and  thereto,  with  the  intent  of 
injuring  your  orator  and  to  deprive  them  of  the  benefits  and  advantages 
which  might  and  otherwise  could  accrue  unto  them  from  its  rights  in  and 
to  said  Letters  Patent  numljer  907,953  as  aforesaid,  has,  since  said  1st 
day  of  July,  1911,  and  before  the  commenecment  of  this  suit,  unlawfully, 
and  without  license  or  allowance  by,  and  against  the  will  of,  your  orators, 
and  in  infringement  of  their  rights  as  set  forth  in  and  by  said  Letters 
Patent  number  907,953,  committed  acts  of  infringement,  to-wit,  making, 
using  and  selling,  and  offering  and  importing  into  the  said  Eastern  Dis- 
trict of  Michigan,  for  use  and  sale,  and  preparing,  aiding,  and  encouraging 
others  so  to  do,  within  the  Southern  Division  of  the  Eastern  District  of 
Michigan,  and  elsewhere  in  the  United  States,  carbureters  for  explosive 
engines  constructed  in  accordance  with  the  disclosures  of  said  Letters 
Patent  907,953  and  emliodying  the  invention  and  improvements  set  forth, 
described  and  claimed  therein,  and  that  said  Stromberg  Motor  Devices 
Company,  is  now  continuing  so  to  do,  and  is  preparing  and  threatening 
so  to  do  in  the  future,  and  that  said  Stromberg  Motor  Devices  Company, 
though  repeatedly  advised  and  warned  of  your  orator's  rights  in  the 
premises,  and  requested  to  abstain  from  and  cease  its  infringing  acts  and 
operations  has  disregarded  such  notice  and  warnings,  and  has  refused  to 
cease  its  infringing  and  unauthorized  acts,  all  of  which  is  contrary  to 
equity  and  good  conscience,  and  in  violation  of  your  orator's  rights,  as 
stated;  and  that  said  Stromberg  Motor  Devices  Company,  has  failed  and 
refused  to  pay  over  unto  your  orators  all  or  any  of  the  profits  that  have 
accrued  to  it  in  consequence  of  its  unauthorized  and  infringing  acts;  and 
further  that  but  for  said  Stromberg  Motor  Devices  Company,  said  unlaw- 
ful and  unauthorized  acts,  your  orators  would  still  be  in  the  undisturbed 
possession,  use,  and  enjoyment  of  the  exclusive  privileges  secured  to  them 
as  owner  of,  and  exclusive  licensee  under,  said  Letters  Patent  number 
907,953,  and  in  receipt  of  the  profits  accruing  therefrom,  all  of  which 
works  great  and  irreparable  injury  to  your  orators  and  to  their  rights 
in  the  premises. 

4.  To  the  end,  therefore,  that  said  Stromlierg  Motor  Devices  Company 
may,  if  it  can,  show  reason  why  your  orators  should  not  have  relief,  may 
it  please  your  honors  to  bring  said  defendant,  Stromberg  Motor  Devices 
Company  before  this  Court  by  process  of  subpoena,  there  to  make  full, 
true,  direct  and  perfect  answer  to  the  several  matters  and  things  herein 
set  forth  and  charged  (though  not  under  oath,  same  being  hereby  expressly 
waived),  and  that  it  be  decreed  to  account  for  and  pay  over  to  your 
orators  the  income  and  profits  thus  unlawfully  derived,  or  which  might 
and  otherwise  would  have  been  accrued  by  your  orators  but  for  the  un- 
lawful and  unauthorized  acts  of  said  Stromberg  Motor  Devices  Company 
and  that  said  herein  above  named  Stromberg  Motor  Devices  Company  be 
required  to  produce  its  full  records  and  accounts  of  all  kinds  touching 
upon  and  concerning  its  unlawful  and  unauthorized  acts,  for  the  guidance 
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of  the  Court  in  determining  the  amount  justly  due  to  your  orators  in 
consequence  thereof,  and  further  that  said  defendant,  Stromberg  Motor 
Devices  Company  may  be  restrained  from  any  further  violation  of  your 
orator's  rights  in  the  premises,  may  it  please  your  honors  to  grant  a  writ 
of  injunction  issuing  from  and  under  the  seal  of  this  Honorable  Court, 
perpetually  enjoining  and  restraining  said  Stromberg  Motor  Devices  Com- 
pany, its  officers,  employees,  attorneys,  agents  and  representatives  of  every 
kind  and  grade,  from  further  manufacture,  use  or  sale,  in  any  manner,  or 
attempts  thereat,  or  offers,  negotiations  or  encouragement  theretowards, 
in  violation  of  your  orators '  right  as  aforesaid ;  and  for  the  further  pro- 
tection of  their  rights,  your  orators  pray  that  a  provisional  or  temporary 
injunction  or  restraining  order  be  issued,  restraining  the  said  Stromberg 
Motor  Devices  Company,  its  officers,  employees,  attorneys,  agents  and 
representatives  of  every  kind  and  grade  from  any  further  infringement  of 
said  Letters  Patent,  pending  this  cause;  and  it  further  prays  for  such 
other  and  further  relief  as  the  equities  of  the  case  may  require  and  to  your 
honors  may  seem  meet. 

And  your  orators  will  ever  pray,  etc. 

(Signed)     Societe  Du  Carburateur  Zenith, 
By  Victor  R.  Heftier, 

President  &  Treasurer. 
(Signed)     Societe  Du  Carburateur  Zenith, 
By  Victor  T?.  Heftier, 
(Signed)  American  representative. 

William  M.  Swan, 

Solicitor  for  Complainant, 
1010   Ford  Building, 
Detroit,  Michigan. 

State  op  Michigan,  i 
County   of  Wayne.  C  ^^' 

Victor  E.  Heftier,  being  first  duly  sworn,  deposes  and  says  that  he  is 
President  and  Treasurer  of  the  Zenith  Carbureter  Company,  one  of  tlie 
complainants  in  the  above  entitled  cause,  and  that,  though  he  holds  no 
office  in  said  Societe  Du  Carburateur  Zenith,  the  French  corporation  named 
as  the  other  complainant  herein,  he  is  generally  and  specially  authorized 
to  act  for  it  and  on  its  behalf  in  the  commencement  of  suit  by  and  through 
the  foregoing  bill  of  complaint;  that  he  has  read  the  same,  subscribed  by 
him  on  behalf  of  each  complainant  therein  named,  and  knows  the  contents 
thereof  and  that  the  same  is  true  of  his  own  knowledge  except  such  as  are 
stated  on  information  and  belief,  and  as  to  those  he  believes  it  to  be  true. 

Victor  R.  Heftler. 
Subscribed  and  sworn  to  before  me  at 

Detroit,    Wayne    County,    Michigan, 

this  1st  day  of  February,  101.''.. 

(Signed)     Enoch  Smith, 
[notarial  seal. J  Notary  Public,  Wayne   County,  Michigan.l 
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'  The  following  forms  in  patent  cases  in  use  in  the  Chancery  Divi- 
sion of  the  High  Court  of  Justice  of  England.  They  have  been  furnished 
to  the  author  by  the  well  known  patent  expert,  Dr.  George  H.  Benjamin. 
Whether  they  would  be  approved  by  the  Federal  Courts  is  a  questioii 
not   yet   decided. 

STATEMENT    OP    CLAIM. 

In   the   High  Court  of  Justice, 

Chancery  Division. 
Between  Albert  Jones,  Plaintiff, 

and 
William    Dickson,    Defendant. 

1.  The  defendant  has  infringed  and  threatens  to  infringe  the 
plaintiff's  letters  patent  No.  36728  of  1907,  granted  for  an  in- 
vention entitled  "IMPROVEMENT  IN  DRILLING  MACHINERY." 
I'articulars   of   breaches   are   delivered    herewith. 

2.  The  plaintiff  claims: — 

(1)  An  injunction  to  restrain  the  defendant,  his  servants  and  agents, 

from  infringing  the   said   letters   patent. 

(2)  An  inquiry  as  to  the  damages  sustained  by  the  plaintiff  by  rea- 

son of  such  infringement,  or,  at  the  option  of  the  plaintiff,  an 
account  of  the  profits  made  by  the  defendant. 

C!)  That  the  defendant  may  be  ordered  to  deliver  up  forthwith  to 
the  plaintiff  all  articles  in  his  possession  or  power  made  in 
infringement  of  the  said  letters  patent,  or  that  the  said  ar- 
ticles may  be  ordered  to  be  destroyed. 

(4)    Costs. 

PARTICULARS   OF    BREACHES. 

In   the   High  Court  of  Justice, 

Chancery   Division. 
Between  Albert  Jones,  Plaintiff, 

and 
William    Dickson,    Defendant. 

The  follovvring  are  the  particulars  of  the  breaches  complained 
of  in  the  statement  of  claim  herein: — 

1.  The  defendant  on  or  about  the  16th  day  of  February,  1911, 
at  his  factory  at  Lewes,  in  the  County  of  Sussex,  manufactured 
the  drilling  machinery  which  forms  the  subject-matter  of  all  of 
the  claiming  clauses  in  the  specification  of  the  plaintiff's  patent. 

2.  On  the  30th  day  of  January,  1912,  the  defendant  sold  to 
John  Doe  of  60  Chancery  Lane,  London,  a  drilling  machine  man- 
ufactured by  the  defendants  which  forms  the  subject-matter  of 

•  the  plaintiffs  patent.  The  plaintiff  will  rely  upon  this  machine 
as  an  instance  of  the  type  of  the  infringement  committed  by 
the  defendants. 

STATEMENT   OP   DEFENSE. 

In   the   High   Court   of  Justice, 

Chancery   Division. 
Between  Albert  Jones,  Plaintiff, 

and 
William    Dickson,    Defendant. 

(1)  The   defendant   did   not   infringe    the   patent. 

(2)  The   invention   was   not  new. 

(3)  The  plaintiff  was  not  the  first  or  true  inventor. 

(4)  The  invention  was  not  useful. 


4044  APPENDIX 

(5)  (Denial    of   any    uthor   matter    of    fact   affecting    the    validity    of 

the  patent). 

(6)  The   patent   was   not   assigned    to    the    plaintiff. 

PARTICULARS    OF    OBJECTIONS. 

In   the  High   Court  of  Justice, 

Chancery  Division. 
Between  Albert  Jones,  Plaintiff, 

and 
William    Dickson,    Defendant. 
Take  notice,  that  the  defendant  will,  on  the  trial  of  this  cause,  rely  on 
the    following    objections    to    the    validity    of    the    letters    patent    sued 
upon: — 

(1)  The  said  Albert  Jones  was  not  the  true  and  first  inventor  of  the 
alltged  invention.  The  true  and  first  inventor  thereof  was  Richard  Roe 
of  36  Oxford  St.,  London. 

(2)  The  said  alleged  invention  was  not  new  at  the  date  of  the  said 
letters  patent.     It  had  been  published: — 

(a)  By  the  public  manufacture,  sale  and  use  of  drilling  machines  con- 
structed in  accordance  with  the  said  invention  from  the  year  1899  to 
the  present  day  at  Huddersfield  by  the  defendant,  and  also  by  James 
E.  Smith,  of  Bolton,  Lanes.  Machines  so  manufactured  are  now  in  exis- 
tence and  may  be  inspected  by  the  plaintiff  at  17  Oxford  Street,  London. 

(b)  By  the  public  manufacture,  sale  and  use  of  machines  constructed 
in  accordance  with  the  said  invention  from  the  year  1902  to  the  year 
1905  at  Lincoln  by  William  Thompson,  of  Lincoln.  The  said  articles 
are  no  longer  in  existence.  A  description  and  drawings  of  the  said 
articles  are  delivered   with  these   particulars. 

(c)  By  the  public  manufacture,  sale  and  use  of  machines  by  means  of 
the  patented  process  at  Bolton  by  John  Thomas  of  Bolton,  from  the 
year  1896  until  the  year  1S98.  A  description  of  the  said  process  of  Wil- 
liam Harris,  of  Bolton.  The  defendant  will  endeavor  to  obtain  inspec- 
tion  of   the  apparatus  by   the  plaintiff. 

(d)  By  the  deposit  in  the  Patent  Office  Library  of  the  following  speci- 
fication of  letters  patent  granted  in  foreign  countries: — 

Name  Date  &  No.  Country  Claims    of    Plaintiffs, 

specification    against 
which    relied   on 
Wilson  176,543  U.  S.  A.  Claims    1,    3    and    7 

Johnson  3,478  Germany  Claims   2   and   4 

(e)  By  the  publication  of  the  following  specifications  of  British 
letters  patent: 

Name  Date  &  No.  Parts  Relied  on       Claims    of    Plaintiffs. 

specification    against 
which   relied   on 
Thomas  17,324/95  p.  ps.   5   to   7  Claims    1,    3    and    7 

Hancock  21,342/92  p.   ps.   3   and   4  Claims    1,    3    and    7 

(f)  By  the  deposit  in  the  Library  of  the  British  Museums  in  the  year 
1897  of  a  work  bearing  the  title  "DRILLS  AND  DRILLING  MACHIN- 
ERY" by  William  E.  Vassas,  and  in  particular  by  the  passage  commenc- 
ing at  p.   76,  line  7   and  ending  at  p.   80,   1.14. 

(3)  The  said  alleged  invention  was  not  proper  subject-matter  for  let- 
ters patent  having  regard  to  the  common  general  knowledge  at  the 
date  thereof.  The  defendant  will  rely  upon  the  specifications  set  forth 
under  paragraph  2  hereof  as  part  of  the  common  general  knowledge 
of  the  art. 
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(4)  The  said  alleged  invention  was  not  useful. 

(5)  The  specification  is  insufficient  to  enable  the  invention  properly  to 
be  carried  into  effect.  The  plaintiffs  will  rely  upon  the  passage  of  p.  2, 
1.14  to  p.  3,  1.3,  wherein  no  sufficient  directions  are  given  for  causing 
the   cam   J  to   effect  the   required   movement. 

(6)  The  specification  gives  directions  which  are  misleading  and  dan- 
gerous. If  the  directions  on  p.  3,  1.12  to  p.  3,  1.24,  are  carried  out,  the 
machines  will  not  work. 

(7)  The  subject-matter  of  the  said  letters  patent  was  the  subject- 
matter  of  a  prior  grant  of  letters  patent  to  William  Davis  dated  Jan- 
uary 2d,  1907,  and  numbered  368  of  1907,  which  letters  patent  were  and 
are  good  and  valid. 

DECREE. 

In    the  High   Court   of  Justice, 

Chancery  Division. 
1911    C.    No.    326. 

COLMAN  and   others   v.   COOK  &   CO. 
NOTICE    is   hereby   given    that   on    the   6th   day   of   November,    1912,    it 
was   ordered 

1.  That  the  above-named  defendants.  Cook  &  Co.,  and  their  servants 
and  agents  should  be 

PERPETUALLY   RESTRAINED    FROM   INFRINGING 

the   Plaintiff's   Letters    Patent   No.    1S778    of   the   year    1900   and   No.    2311 
of  the  year  1903. 

2.  That  an  Inquiry  should  be  made  as  to  what  damages  the  Plaintiffs 
had  sustained  by  reason  of  the  Defendants'  infringement  and  that  the 
Defendants  should   PAY   SUCH   DAMAGES   when   a.scertained. 

3.  That  the  Defendants  should  forthwith  upon  oath  DELIVER  UP  to 
the  Plaintiff's  or  BREAK  UP  or  otherwise  RENDER  UNFIT  FOR  USE 
all  knotting  machines  or  parts  of  knotting  machines  manufactured  or 
let  for  hire  by  or  by  the  use  of  the  Defendants  in  infringement  of  the 
aforesaid  Letters  Patent  which  are  in  the  possession,  custody  or  power 
of  the   Defendants  or   their  servants   or   agents. 

4.  That  the  Defendants  should  PAY  THE  TAXED  COSTS  of  the  action. 

Plaintiffs'    Solicitors. 

FORM  XIIL— BILL  IN  EQUITY  IN  PATENT  CASE  WITH  ALLEGA- 
TIONS  TO   SUPPORT   INTERLOCUTORY   INJUNCTION. 

In  the  District  Court  of  the  United  States,  Northern  District  of  Illinois, 
EaMern  Division. 


A.  Schkader's  Son,   *" 

IXCORPORATED 
■I'.S. 

Protex    Mfg.    Company. 


In  Equity  1064  on  U.  S.  Patent  No. 
927,298,  dated  July  6,  ]909. 


The  Plaintiff,  for  its  bill  of  complaint,  alleges: 

FIRST:  That  it  is  a  corporation  duly  organized  and  e.xisting  under 
and  by  virtue  of  the  laws  of  the  State  of  New  York,  and  a  citizen  and 
resident  of  said  State,  and  that  on  information  and  belief  the  above- 
named   Defendant,   PROTEX   MFG.   COMPANY,   is   a   corporation    organ- 
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ized  and  existing  under  the  laws  of  the  State  of  Illinois  and  a  citizen  of 
said  last-named  State  and  a  resident  and  inhabitant  of  the  Northern  Dis- 
trict of  Illinois,  Eastern  Division,  having  a  regular  and  estaVdished  place 
of  business  at  Chicago,  in  the  County  of  Cook,  in  said  Eastern  Division, 
where  it  has  committed  the  acts  of  infringement  hereinafter  complained  of. 

SECOND:  That  this  suit  is  brought  under  the  patent  laws  of  the 
United  States  for  the  infringement  of  Letters  Patent,  wherein  the  juris- 
diction of  the  Court  depends  upon  the  subject-matter. 

THIED:  That  on  or  about  the  9th  day  of  October,  A.  D.  1908, 
CHARLES  E.  TWITCHELL,  being  within  the  meaning  of  the  statutes 
of  the  United  States  then  in  force,  the  original,  sole  and  first  inventor  or 
discoverer  of  certain  improvements  in  Pressure  Gauges  for  Pneumatic 
Tires,  and  being  entitled  to  a  patent  therefor  under  the  provisions  of 
said  statutes,  duly  filed  in  the  United  States  Patent  Office  an  application 
for  Letters  Patent  for  said  invention,  and  that  on  the  6th  day  of  July, 
1909,  all  the  requirements  of  the  statutes  then  in  force  having  been  com- 
plied with,  Letters  Patent  of  the  United  States  No.  927,298  were  duly 
issued  on  said  application  to  said  Charles  R.  Twitchell,  a  copy  of  which 
Letters  Patent  is  hereto  attached,  and  marked  "Exhibit  A,"  and  prayed 
to  be  taken  as  part  hereof. 

FOURTH:  That  the  validity  of  said  Letters  Patent  numbered  927,298, 
has  been  sustained  by  a  decree  of  the  United  States  Circuit  Court,  Southern 
District  of  California,  Southern  Division,  in  a  suit  between  Charles  R. 
Twitchell  and  the  Northam  Auto  Pressure  Gage  Company,  wherein  the 
defendant  was  charged  with  infringing  claims  1,  2,  3  and  4  of  said  patent; 
that  defendant's  article  was  made  according  to  Letters  Patent  No.  948,526 
of  February  8,  1910;  that  at  final  hearing  on  pleading  and  proofs  which 
occupied  two  full  days  the  Court  in  an  oral  opinion  sustained  the  validity 
of  said  Letters  Patent  and  held  that  the  defendant  had  infringed  claims 
1,  2,  3  and  4  thereof,  as  will  more  fully  and  at  large  appear  from  a  certi- 
fied copy  of  the  decree  of  said  Court  here  in  Court  to  be  produced  and 
prayed  to  be  taken  as  part  hereof. 

FIFTH:  That  the  validity  of  said  Letters  Patent  927,298  has  been 
sustained  by  the  Supreme  Court  of  the  District  of  Columbia  in  a  suit 
between  the  said  Charles  R.  Twitchell  and  the  Rudolph  &  West  Company, 
a  corporation  organized  and  existing  under  the  laws  of  the  District  of 
Columbia,  wherein  defendant  was  charged  with  infringing  claims  1,  2, 
and  3  of  said  patent;  that  on  final  hearing  on  pleadings  and  proofs  the 
said  Court  decided  in  favor  of  said  Twitchell  on  October  26,  1911,  as  will 
appear  from  the  opinion  of  His  Honor  Judge  Clabaugh  (Commissioner's 
Decisions  1912,  page  417)  (Official  Gazette,  Vol.  177,  page  527),  and  on 
October  30,  1911,  authorized  a  decree  holding  said  Letters  Patent  valid 
and  infringed,  which  decree  was  duly  entered,  as  will  more  fully  and  at 
large  appear  from  a  certified  copy  of  the  decree  of  said  Court  here  in 
Court  to  be  produced,  and  prayed  to  be  taken  as  part  hereof. 

SIXTH:  That  on  May  18,  1911,  the  said  Charles  R.  Twitchell  insti- 
tuted suit  in  the  United  States  Circuit  Court  for  the  Southern  District  of 
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New  York  against  the  Prest-0-Lite  Company,  a  corporation  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York,  charg- 
ing infringement  of  said  Letters  Patent  by  the  sale  of  pressure  gauges  in 
violation  of  the  rights  of  the  said  Charles  E.  Twitchell  and  that  a  decree 
pro  confesso  was  entered  by  said  Court  on  September  22,  1911,  and  still 
remains  in  full  force  and  effect. 

SEVENTH:  That  on  September  19,  1911,  in  the  United  States  Cir- 
cuit Court  for  the  Southern  District  of  New  York  the  said  Charles  K. 
Twitchell  entered  suit  against  the  New  York  Sporting  Goods  Company,  a 
corporation  of  the  State  of  New  York,  charging  the  said  defendant  with 
the  sale  of  pressure  gauges  in  violation  of  rights  of  the  said  Charles  E. 
Twitchell  under  said  Letters  Patent;  that  said  New  York  Sporting  Goods 
Company  duly  entered  its  appearance  by  counsel,  but  filed  no  answer, 
plea,  or  demurrer  to  the  bill  of  complaint,  wherefore,  a  final  decree, 
authorizing  a  perpetual  injunction  was  entered  in  said  cause  on  February 
20,  1912,  as  will  more  fully  and  at  large  appear  from  a  certified  copy  of 
the  decree  of  said  Court  here  in  Court  to  be  produced,  and  prayed  to  be 
taken  as  part  hereof. 

EIGHTH:  That  on  or  about  the  26th  day  of  October,  1911,  in  the 
United  States  Circuit  Court  for  the  Southern  District  of  New  York,  said 
Charles  R.  Twitchell  entered  suit  against  the  Allen  Auto  Specialty  Com- 
pany, a  corporation  of  the  State  of  New  York,  charging  said  defendant 
with  the  sale  of  pressure  gauges  in  violation  of  rights  of  the  said  Charles 
R.  Twitchell  under  said  Letters  Patent;  that  said  Allen  Auto  Specialty 
Company  duly  entered  its  appearance  by  counsel  and  filed  an  answer  to 
said  complaint  but  thereafter  recognized  the  validity  of  said  Letters 
Patent  and  its  infringement  by  said  Allen  Auto  Specialty  Company,  and 
was  granted  a  license  under  said  Letters  Patent  empowering  it  upon  the 
payment  of  stipulated  royalties  to  manufacture  and  sell  its  said  pressure 
gauge,  which  licence  the  said  Allen  Auto  Specialty  Company  has  continued 
to  operate  under  down  to  the  present  time. 

NINTH:  That  on  or  about  the  26th  day  of  October,  1911,  in  the 
United  States  Circuit  Court,  for  the  Southern  District  of  New  York,  the 
said  Charles  R.  Twitchell  entered  suit  against  A.  Schrader's  Son,  Inc.,  a 
corporation  of  the  State  of  New  Y'ork  (the  present  plaintiff  herein)  charg- 
ing said  A.  Schrader's  Son,  Inc.,  with  the  sale  of  pressure  gauges  known 
as  ' '  Schrader  Universal  Tire  Pressure  Gauges ' '  in  violation  of  the  rights 
of  said  Charles  R.  Twitchell  under  said  Letters  Patent;  that  said  A. 
Schrader's  Son,  Inc.,  duly  entered  its  appearance  by  counsel  and  duly 
filed  its  answer  to  said  bill  of  complaint ;  that  before  such  cause  came  on 
for  trial  said  A.  Schrader's  Son,  Inc.  (the  present  plaintiff)  acquired  the 
entire  right,  title  and  interest  in  and  to  said  Letters  Patent  in  the  manner 
set  forth  in  Paragraphs  Ten  and  Eleven  hereof. 

TENTH:  That  on  or  about  the  12th  day  of  February,  1912,  the  said 
Charles  R.  Twitchell  by  an  instrument  in  writing,  dated  on  or  about  said 
day,  and  duly  executed  and  delivered  to  the  City  Real  Estate  Company, 
a  corjioration  of  the  State  of  New  Y'ork   (acting  as  trustee  for  the  plain- 
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tiff  herein),  sold,  assigned^  transferred  and  set  over  unto  the  said  City 
Eeal  Estate  Company,  the  entire  right,  title  and  interest  in  and  to  said 
Letters  Patent  No.  927,298,  as  will  more  fully  appear  from  a  certified 
copy  of  said  assignment  here  in  Court  to  be  produced,  and  prayed  to  be 
taken  as  part  hereof. 

ELEVENTH:  That  thereafter,  to-wit:  on  or  about  the  20t]i  day  of 
August,  1912,  plaintiff's  trustee,  the  said  City  Eeal  Estate  Company,  by 
an  instrument  in  writing,  dated  on  or  about  said  day,  and  duly  executed 
and  delivered  to  Plaintiff,  sold,  assigned,  transferred  and  set  over  to  plain- 
tiff the  entire  right,  title  and  interest  in  and  to  said  Letters  Patent  No. 
927,298,  and  that  plaintiff  is  now  the  owner  of  said  Letters  Patent  and 
of  all  rights  of  action,  claims,  or  demands  thereunder,  and  for  infringe- 
ment of  said  patent  as  will  more  fully  appear  from  a  certified  copy  of 
said  assignment  here  in  Court  to  be  produced,  and  prayed  to  be  taken  as 
part  hereof. 

TWELFTH:  That  on  or  about  the  21st  day  of  October,  1912,  plain- 
tiff instituted  suit  in  the  United  States  Circuit  Court  for  the  Northern 
District  of  Illinois,  Eastern  Division,  against  E.  Edelmann  &  Company, 
a  corporation  of  Illinois,  charging  infringement  of  said  Letters  Patent 
by  the  sale  of  Pressure  Gauges  in  violation  of  plaintiff's  rights;  that  in 
said  suit  j^laintiff  duly  moved  for  a  i^reliminai-y  injunction  against  said  E. 
Edelmann  &  Company,  which  motion  was  heard  before  His  Honor,  Judge 
Landis,  on  or  about  the  16th  day  of  December,  1912;  that  said  E.  Edel- 
mann &  Company  duly  appeared  by  counsel  and  fully  presented  its  de- 
fense to  said  motion ;  thereupon  the  Court  granted  said  motion  and 
authorized'  a  decree,  dated  the  16th  day  of  December,  1912,  holding  said 
Letters  Patent  valid  and  infringed ;  as  will  more  fully  and  at  large  appear 
from  a  certified  copy  of  said  decree  here  in  Court  to  be  produced,  and 
prayed  to  be  taken  as  part  hereof.  That  thereupon  and  on  the  6th  day 
of  January,  1913,  said  E.  Edelmann  &  Comi^any  entered  an  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  which 
appeal  was  allowed  by  His  Honor,  Judge  Carpenter,  on  the  6th  day  of 
January,  1913;  that  after  briefs  on  appeal  for  the  plaintiff  and  defendant 
had  been  duly  ^jresented  and  filed,  said  appeal  was  withdrawn  by  said 
defendant  on  or  about  the  7th  day  of  April,  1913,  and  that  on  or  about 
the  14th  day  of  April,  1913,  a  final  decree  was  entered  in  said  cause,  as 
will  more  fully  and  at  large  appear  from  a  certified  copy  of  said  decree 
here  in  Court  to  be  produced,  and  prayed  to  be  taken  as  part  hereof. 

THIRTEENTH:  That  on  or  about  the  2nd  day  of  April,  1914,  the 
plaintiff  instituted  a  suit  in  the  United  States  District  Court  for  the 
Southern  District  of  New  York  against  tlie  35%  Automobile  Supply  Com- 
pany, a  corporation  organized  and  existing  under  and  by  virtue  of  the 
laws  of  New  York,  charging  infringement  of  said  Letters  Patent  by  the 
sale  of  pressure  gauges  in  violation  of  plaintiff' 's  rights.  Answer  in  said 
suit  was  filed  on  or  about  April  24,  1914,  preliminary  injunction  was 
issued   by   said   Court   July   22,   1914,    an   interlocutory   decree   by   default 


EQUITY    FORMS  4049 

was  entered  on  March  1,  1915,  and  accounting  proceedings  commenced  on 
April  1,  1915. 

FOURTEENTH:  That  ou  or  about  the  1st  day  of  May,  1917,  plain- 
tiff instituted  a  suit  in  the  United  States  District  Court  for  the  Northern 
District  of  Illinois,  Eastern  Division,  against  the  Martin  Gauge  Company, 
a  corporation  of  Illinois,  charging  infringement  of  said  Letters  Patent  by 
the  sale  of  pressure  gauges  in  violation  of  plaintiff's  rights  under  said 
Letters  Patent;  that  answer  was  duly  filed  by  said  Martin  Gauge  Com- 
pany on  or  about  the  20th  day  of  June,  1917;  that  said  defendant  there- 
upon ceased  the  manufacture  and  sale  of  such  infringement  gauges;  and 
that  said  suit  is  still  pending. 

FIFTEENTH:  That  notice  has  been  given  to  the  public  that  the 
Pressure  Gauges  for  Pneumatic  Tires  embodying  the  improvements  or 
inventions  claimed  in  and  by  said  Letters  Patent  numbered  927,298  are 
patented  by  affixing  on  all  gauges  sold  thereunder  the  word  "Patented," 
together  with  the  day  and  year  the  patent  was  granted. 

SIXTEENTH:  That  the  invention  covered  by  said  Letters  Patent  is 
of  great  commercial  value  and  has  been  successfully  exploited  by  said 
plaintiff  and  the  said  Twitchell;  that  pneumatic  tire  air  gauges  embody- 
ing said  invention  are  the  only  practical,  successful  and  efficient  air 
gauges  for  this  purpose  on  the  market ;  that  there  w-as  a  demand  for  such 
gauges,  and  that  the  previous  efforts  of  others  to  produce  an  efficient  air 
gauge  for  this  purpose  were  unsuccessful  and  that  a  large  and  valuable 
industry  of  great  value  to  plaintiff  has  arisen  as  the  result  of  the  inven- 
tion of  the  said  Twitchell,  and  that  plaintiff  is  fully  capable  of  supplying 
the  demand  for  air  gauges  embodying  the  said  invention. 

SEVENTEENTH:  That  the  defendant  has,  subsequent  to  August  20, 
1912,  infringed  upon  said  Letters  Patent  No.  927,298  by  making,  using 
and  selling  within  the  Northern  District  of  Illinois,  Eastern  Division,  and 
elsewhere  in  the  United  States,  Pressure  Gauges  for  Pneumatic  Tires, 
embodying  the  invention  described  in  said  Letters  Patent  and  has  con- 
tinued so  to  infringe,  whereby  defendant  has  profited  and  plaintiff  has 
been  damaged.  That  plaintiff  is  informed  and  believes  that  the  defendant 
is  now  infringing  upon  said  Letters  Patent  and  has  on  hand  large  quanti- 
ties of  said  Pressure  Gauges  for  Pneumatic  Tires  made  in  infringement 
of  said  patent,  Avhich  it  is  offering  for  sale. 

EIGHTEENTH:  That  the  acts  of  infringement  hereinbefore  com- 
l)lained  of  have  been  without  the  authority  or  license  of  the  plaintiff,  or 
its  predecessors  in  ownership  of  said  Letters  Patent,  and  against  the  will 
and  in  violation  of  the  rights  of  plaintiff,  or  its  said  predecessors. 

The  plaintiff,  therefore,  prays: 

1.  For  an  injunction  and  a  preliminary  injunction  pending  tliis  suit, 
restraining  the  defendant,  its  officers,  servants  and  agents  from  infringe- 
ment of  said  Letters  Patent  No.  927,298; 

2.  For  costs  and  an  accounting  for  profits  and  damages,  and  that  any 
damages  assessed  may  be  tripled; 
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3.  For  such  otlier  and  further  relief  as  the  circumstances  of  the  case 
may  require. 

A.  Schrader's  Son,  Incorporated, 
[corporate  seal.]  By  M.  C.  Schweinert, 

Treasurer  and  General  Manager. 
Barnett  and  Truman, 

Solicitors  for  Plaintiff. 
Grafton  L.  McGill  (McGill  and  Maguire) 
Eugene  V.  Myers, 
Of  Counsel. 

State  of  New  York,  ] 
County  of  Kings.       f     * 

M.  CHAELES  SCHWEINERT,  being  duly  sworn,  deposes  and  says  that 
he  is  Treasurer  and  General  Manager  of  A.  SCHRADEE'S  SON,  INCOE- 
POEATED,  the  plaintiff  herein;  that  he  has  read  the  foregoing  bill  of 
complaint;  that  the  statements  therein  contained  are  true  of  his  own 
knowledge  except  so  far  as  they  are  stated  to  be  on  information  and  be- 
lief; and  that  as  to  those  matters  he  believes  them  to  Vje  true;  and  depo- 
nent further  states  that  he  believes  CHARLES  E.  TWITCHELL  to  be 
the  original,  true  and  first  inventor  of  the  new  and  useful  improvements 
described  in  the  Letters  Patent  set  forth  in  said  bill  of  complaint  and  that 
plaintiff 's  title  to  said  Letters  Patent  is  as  set  forth  in  said  bill  of  com- 
plaint. 

M.  C.  Schweinert. 

SWOEN  TO  and  subscribed  before  me  this  1st  day  of  May,  1918. 

George  A.  Hunter, 
[notary's  seal.]  Notary  Public. 

FORM  XIV.— BILL  IN  EQUITY  IN  COPYRIGHT  CASE. 

[Demurrer  overruled  except  as  to  the  omissions  cured  by  the  amend- 
ments herein  inserted,  119  Fed.  271.] 

[District]    Court   of   the    United   States,   Southern   District   of   New    YorTc, 
in  the  Second  Circuit. 

Edward  Thompson  Company         I 

against  K  In  Equity. 

American  Law  Book  Company.    J 

To  the  Judges  of  the  [District]  Court  of  the  United  States  for  the  Southern 
District  of  New  Yorli,  in  the  Second  Circuit: 
The  Edward  Thompson  Company,  a  corporation  duly  organized  under 
the  laws  of  the  state  of  New  York,  having  its  principal  office  and  place  of 
Imsiness  at  the  village  of  Northport,  Long  Island,  and  a  resident  and 
citizen  of  the  state  of  New  York,  brings  this  bill  against  the  American  Law 
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Book  Company,  a  corporation  duly  organized  under  the  laws  of  the  state 
of  New  Jersey,  having  its  publication  office  and  place  of  business  and  a 
resident  agent  in  the  city  of  New  York,  in  the  southern  district  of  New 
York. 

And  thereupon  your  orator  complains  and  says  that  your  orator  is  and 
for  thirteen  years  last  past  has  been  a  corporation,  duly  organized,  created 
and  established  by  and  under  the  laws  of  the  state  of  New  York,  for  the 
purpose  of  carrying  on  the  business  of  making,  editing,  preparing,  pub- 
lishing, and  selling  law  books,  and  that  during  such  time  it  has  carried 
on  and  still  carries  on  said  business  at  the  village  of  Northport,  Long 
Island,  in  the  state  of  New  York,  where  it  has  its  principal  office  and  place 
of  business;  that  the  defendant,  The  American  Law  Book  Company,  is 
and  for  a  year  last  past  has  been,  a  corporation  duly  organized,  created 
and  estal)lished  by  and  under  the  laws  of  the  state  of  New  Jersey,  for  the 
same  purpose,  and  that  during  such  time  it  has  carried  on  and  still  carries 
on  said  business  at  the  city  of  New  York,  in  the  state  of  New  York,  where 
it  has  its  publication  office  and  place  of  business;  and  that  the  defendant, 
as  well  as  your  orator,  is,  and  both  of  them  are,  residents  and  citizens  of 
the  United  States. 

And  your  orator  further  alleges  and  shows  that  it  is,  and  at  the  time 
of  the  commission  of  the  acts  hereinafter  complained  of  was,  the  author 
and  proprietor  of  certain  publications  known  as  the  American  and  Eng- 
lish Encyclopaedia  of  Law,  Second  Edition,  and  the  Eneyclopfedia  of  Plead- 
ing and  Practice;  that  said  books  were  designed  to  give  a  complete  state- 
ment of  the  law  on  the  subjects  touched  upon  therein,  and  together  with 
their  continuations  now  in  the  course  of  preparation,  are  designed  to  cover 
all  American  and  English  substantive  law,  and  the  practice  and  procedure 
in  the  courts  of  the  LTnited  States,  both  state  and  federal,  and  to  form  a 
complete  and  practical  working  library  for  the  members  of  the  bench  and 
bar  in  this  country;  that  said  volumes  were  edited,  prepared  and  published 
by  and  under  the  direction  of  your  orator  at  great  expense,  from  original 
sources,  your  orator  being  at  great  expense  in  collecting  the  cases  and  au- 
thorities therein  cited  and  searching  for  judicial  precedents,  and  in  dis- 
cussing and  formulating  the  propositions  of  law  therein  contained,  and  in 
presenting,  selecting  and  arranging  the  matter  contained  in  said  books; 
that  the  contents  of  such  books  are  alphabetically  arranged  under  topics  of 
the  law,  and  consist  of  text  classified  in  order  giving  epitomized  state- 
ments of  the  law  with  notes  of  decisions,  statutes  and  authorities  sustain- 
ing, illustrating  or  explaining  the  same,  and  of  words  which  have  received 
judicial  construction,  with  a  statement  of  the  decisions  and  citations  of 
the  cases,  all  of  which  is  original  compilation  by  your  orator  from  original 
sources  of  information. 

And  your  orator  further  alleges  and  shows  that  it  and  its  predecessor 
in  business,  one  Edward  Thompson,  whose  rights  it  secured  by  purchase 
and  assignment,  have  been  engaged  in  the  editing  and  publishing  of 
Encyclopaedias  of  Law  since  1887,  being  owner  and  publisher  of  the  Ameri- 
can and  English  Encyclopaedia  of  Law,  whose  publication  was  first  com- 
menced  in   the  year   1887;    that   the   American   and   English   Encyclopasdia 
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of  Law,  Second  Edition,  is  a  new  and  original  work  entirely  rewritten  and 
I'ot  based  upon  the  first  edition  of  such  work,  but  given  the  name  of 
"Second  Edition"  to  distinguish  it  from  such  first  Encyclopaedia  of  Lav; 
published  by  your  orator  and  its  predecessor  in  business. 

And  your  orator  further  alleges  and  shows  that  within  the  seven  years 
last  past,  it,  from  time  to  time,  made,  edited,  and  prepared  and  published, 
and  thereupon  became  and  was  the  author  and  proprietor  of,  the  following 
publications,  being  the  books,  so  far  as  published  to  date,  comprising  the 
series  known  as  the  American  and  English  Encyclopaedia  of  Law,  Second 
Edition,  and  the  Encyclopaedia  of  Pleading  and  Practice: 

[Next  follow  description  with  dates  of  deposit  of  title  page  in  mail  and 
of  two  copies  in  mail.] 

And  your  orator  further  alleges  and  shows  that,  as  such  author  and 
proprietor,  your  orator,  desiring  to  secure  a  copyright  upon  the  aforesaid 
publications,  in  accordance  with  the  statutes  of  the  United  States  in  sucli 
case  made  and  provided,  before  the  publication  of  each  of  said  volumes 
respectively  and  on  the  dates  above  set  forth  respectively,  duly  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  village  of  Northport, 
Long  Island,  New  York,  addressed  to  the  Librarian  of  Congress  at  Wash- 
ington, District  of  Columbia,  a  printed  copy  of  the  title  of  each  of  said 
Volumes,  together  with  the  statutory  fee  for  recording  the  same,  and  in 
accordance  with  the  law,  on  the  dates  above  set  forth  respectively  and 
not  later  than  the  date  of  publication  of  each  book  respectively,  deposited 
in  the  mail  within  the  United  States,  to  wit,  at  the  village  of  Northport, 
Long  Island,  New  York,  addressed  to  the  Librarian  of  Congress  at  Wash- 
ington, District  of  Columbia,  two  copies  of  each  of  said  copyrighted  books, 
and  that  such  copyrighted  books  in  each  and  every  case  were  printed  from 
plates  made  in  the  United  States,  from  type  set  within  the  limits  of  the 
United  States;  and  your  orator  avers  that  it  has  done  all  acts  and  com- 
plied with  all  legal  requirements  necessary  to  establish  its  right  to  the 
aforesaid  copyrights  under  the  statutes  of  the  United  States  in  such  case 
made  and  provided. 

Your  orator  further  shows  that  it  has  caused  to  be  printed  and  inserted 
in  the  several  copies  of  each  volume  of  every  edition  of  the  said  book  called 
"American  and  English  Encyclopaedia  of  Law,  Second  Edition,"  and  in 
the  several  copies  of  each  volume  of  every  edition  of  the  said  book  called 
" Encyclopasdia  of  Pleading  and  Practice,"  on  the  page  immediately  fol- 
lowing the  title  pages  thereof  the  word  "copyright,"  together  with  the 
year  the  copyright  was  entered,  and  the  words  "Edward  Thompson  Com- 
pany," as  required  by  law. 

Your  orator  further  shows  that  before  the  committing  by  respondent 
of  the  wrongful  acts  complained  of  in  the  bill  of  complaint,  the  titles  of 
all  the  volumes  the  copyright  of  which  is  alleged  in  said  bill  to  belong  to 
complainant,  to  wit,  volumes  1  to  19  inclusive  of  the  American  and  English 
Encyclopaedia  of  Law,  Second  Edition,  and  volumes  1  to  21  inclusive  of  the 
Encyclopaedia  of  Pleading  and  Practice,  were  duly  recorded  by  the  Li- 
brarian of  Congress  on  the  following  dates,  respectively,  viz. : 

[Next  followed  dates  of  record  of  titles.] 
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And  your  orator  further  alleges  and  shows  that  each  and  all  of  said 
books  were  composed,  edited,  prepared,  arranged,  and  compiled  from  orig- 
inal sources  of  information  by  and  under  the  direction  of  your  orator,  and 
each  of  said  books  contained  and  contains  a  large  amount  of  matter  wholly 
original  with  your  orator,  all  of  which  is  the  private  property  of  your 
orator,  and  that  your  orator  applied  for  and,  as  such  author  and  proprietor, 
obtained,  the  copyright  thereof  as  aforesaid. 

And  your  orator  further  alleges  and  shows  that  it  has  from  time  to 
time  printed  a  large  number  of  said  books  and  sold  the  same  to  its  cus- 
tomers and  subscribers,  and  has  caused  to  be  printed  and  inserted  in  eacli 
and  all  of  said  copies  or  volumes,  on  the  back  of  the  title  page,  the  word 
"Copyright,"  together  with  the  year  the  copyright  was  entered  and  the 
words  ' '  Edward  Thompson  Company, ' '  as  required  by  law,  and  has  com- 
plied with  all  legal  requirements  necessary  to  maintain  its  right  to  the 
aforesaid  copyrights,  and  that  your  orator  has  never  sold  or  transferred 
any  of  said  copyrights  of  said  books  or  any  interest  or  share  in  the  same, 
nor  has  it  authorized  defendant  to  publish  any  of  said  volumes  or  any  por- 
tion thereof,  or  any  extracts,  excerpts  or  abridgments  thereof,  but  your 
orator  was  and  is  the  sole  and  exclusive  owner  of  the  stock  and  the  pro- 
prietor of  all  of  said  copyrights,  and  has  the  sole  and  exclusive  right  to 
publish  each  and  all  of  said  books  and  the  collections  of  cases  and  authori- 
ties under  the  topics  in  such  books,  and  the  exclusive  right  to  all  the  eon- 
tents  contained  in  each  and  all  of  said  books;  and  that  the  copyrights  of 
said  books  are  of  great  value,  to  wit,  of  the  value  of  five  hundred  thousand 
dollars,  and  the  loss  and  damage  to  your  orator  by  reason  of  the  violation 
is  not  less  than  the  same  amount. 

Nevertheless,  as  your  orator  further  alleges  and  shows,  the  defendant 
was  organized  for  the  purpose  of  publishing  and  selling  an  encyclopfedin 
designed  to  cover  the  same  field  of  work  as  your  orator 's  publications  and 
in  competition  therewith,  and  in  pursuance  of  such  design  defendant  has 
caused  to  be  prepared  a  book  known  as  the  ' '  Cyclopedia  of  Law  and  Pro- 
cedure, ' '  which  it  is  now  selling  in  competition  with  your  orator 's  publi- 
cations, containing  a  large  amount  of  your  orator 's  original  copyrighted 
matter  taken,  copied  and  pirated  from  your  orator 's  publications  aforesaid. 

And  your  orator  further  alleges  and  shows  that  defendant,  in  prepar- 
ing its  Cyclopaedia  of  Law  and  Procedure,  volumes  one  and  two,  has  as 
a  substitute  for  and  in  lieu  of  a  resort  to  original  sources  unfairly  used 
the  results  of  your  orator's  labor  as  set  forth  in  your  orator's  publica- 
tions aforesaid,  and  has  incorporated  such  results  in  defendant's  publi- 
cations, and  defendant's  said  publications  are  to  a  very  large  extent  the 
product  of  your  orator's  original  work  rewritten  as  to  form  and  with 
changes,  omissions  and  additions  made  by  defendant,  so  as  to  conceal  the 
fact  that  it  was  the  product  of  your  orator's  original  work  as  aforesaid; 
that  defendant,  instead  of  resorting  to  original  sources  for  citations  of 
cases,  definitions  of  terms,  statements  of  legal  principles,  and  similar  legal 
information,  has  to  a  very  large  extent  obtained  the  same  from  your 
orator's  said  publications,  thereby  unfairly  availing  itself  of  your  orator's 
original  work,  the  results  of  which  it  published  as  its  own   original   work 
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in  unfair  competition  with  your  orator's  publications  and  in  violation  of  its 
copyrights  as  aforesaid,  and  to  the  great  injury  and  irreparable  damage  of 
your  orator  in  its  business,  and  for  -which  it  cannot  be  compensated  in 
damages  in  an  action  at  law. 

And  your  orator  further  alleges  and  shows  that  the  promoter  and  chief 
officer  and  manager  of  defendant's  company  is  one  Charles  W.  Dumont, 
who,  prior  to  the  organization  of  The  American  Law  Book  Company,  was 
the  treasurer  of  and  a  stockholder  in  the  Edward  Thompson  Company, 
and  was  fully  conversant  with  its  plans  and  methods,  having  personal 
acquaintance  with  your  orator's  editors,  salesmen  and  other  employees 
and  their  methods  of  work,  and  that  by  reason  of  such  fact  defendant  is 
fully  informed  as  to  your  orator's  business  and  its  plans  and  methods, 
and  that  in  order  the  better  to  carry  out  its  scheme  of  unfair  competition 
and  to  avail  itself  of  your  orator's  good  name  and  standing,  and  its  orig- 
inal work  as  aforesaid,  its  methods  of  business  and  its  copyrighted  work, 
defendant  has  emjjloyed  many  of  your  orator's  editors,  salesmen  and  other 
employees,  and  has  skilfully  stimulated  the  title  of  its  said  publications 
and  its  advertising  matter,  using  in  its  advertising  matter  quotations  and 
apt  phrases  long  associated  with  the  advertising  matter  used  by  your 
orator;  that  the  better  to  conceal  the  use  of  any  piracy  upon  your  orator's 
publications  in  the  preparation  of  defendant's  books  defendant  has  adver- 
tised that  certain  well  known  persons  not  connected  with  your  orator's  pub- 
lications were  editing  its  volumes  and  has  caused  the  names  of  such  per- 
sons to  be  inserted  in  its  books  as  editors  of  articles,  notwithstanding  the 
fact  that  such  articles  were  wholly  written  and  prepared  by  former  editors 
of  your  orator.  And  because  defendant  has  availed  itself  of  the  original 
copyrighted  work  and  the  methods  and  ideas  of  your  orator  in  making, 
preparing  and  selling  its  said  publications,  it  is  thereby  enabled  to  pre- 
pare and  publish  its  books  with  greater  ease  and  accuracy  and  at  far  less 
expense  and  to  sell  the  same  in  greater  numbers  and  at  less  price  than 
would  be  otherwise  possible,  in  direct  competition  with  your  orator's  books; 
all  of  which  infringements,  copying  and  piracy  will  more  fully  appear  upon 
an  examination  and  comparison  of  said  Cyclopaedia  of  Law  and  Procadure 
volumes  one  and  two,  with  the  aforesaid  copyrighted  books  of  your  orator ; 
that  the  said  Cyclopaedias  of  Law  and  Procedure  are  infringements  of  and 
piracies  upon  the  copyrights  of  your  orator,  and  the  said  books  were  made 
and  intended  to  take  the  place  of,  and  as  far  as  possible  to  supersede,  the 
said  books  of  your  orator;  and  that  by  means  of  the  various  arts  and  de- 
vices aforesaid  defendant  has  been  and  is  selling  large  numbers  of  its  books 
to  persons  who  would  otherwise  have  bought  or  would  now  buy  the  books 
of  your  orator,  to  its  great  loss  and  damage;  and  the  defendant,  by  means 
of  the  acts  and  devices  aforesaid,  unless  restrained  by  this  honorable  court, 
will  sell  large  numbers  of  its  said  books  to  persons  who  would  otherwise 
buy  the  said  Encyclopaedias  of  your  orator,  to  its  great  loss  and  damage. 
All  of  which  acts  and  doings  of  the  defendant  are  contrary  to  equity  and 
good  conscience  and  tend  to  the  manifest  injury  and  wrong  of  your  orator 
in  the  premises. 

And  your  orator  further  alleges  and  shows  that  the  corporation  defend- 
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ant  has  and  maintains  an  office  in  the  city  of  New  York,  in  the  southern 
district  of  New  York,  where  its  books  are  edited  and  published  and  where 
the  same  are  kept  on  sale,  which  office  is  under  the  personal  charge  and 
supervision  of  its  president,  one  Charles  W,  Dumont,  and  defendant 's 
books  have  imprinted  on  their  title  pages,  as  the  place  of  publication  from 
which  they  are  issued  and  sold,  the  said  city  of  New  York. 

In  consideration  whereof,  and  forasmuch  as  your  orator  is  without  ade- 
quate remedy,  save  in  a  court  of  equity,  your  orator  prays  this  honorable 
court  to  issue  its  writ  of  subpoena  in  due  form  of  law  directed  to  the  said 
American  Law  Book  Company,  the  defendant  aforesaid,  commanding  it, 
at  a  certain  day  and  under  a  certain  penalty  to  be  therein  specified,  to 
appear  before  this  honorable  court  to  answer  all  and  singular  the  matters 
and  things  hereinbefore  set  forth  and  complained  of. 

But  the  answers  to  the  bill  of  complaint  need  not  be  under  oath,  an 
answer  under  oath  being  hereby  expressly  waived. 

And  your  orator  prays  that  defendant  may  be  restrained  by  injunction, 
preliminary  until  final  hearing  and  perpetual  thereafter,  from  publishing, 
selling  or  exposing  for  sale,  or  causing  or  being  in  any  way  concerned  in 
the  publishing,  selling  or  exposing  for  sale,  said  Cyclopedia  of  Law  and 
Procedure,  volumes  one  and  two,  hereinbefore  complained  of,  and  that  the 
defendant  be  required  to  surrender  and  deliver  the  same  to  your  orator, 
and  be  decreed  to  render  an  account  of  all  of  said  books  or  numbers  pub- 
lished and  of  all  that  have  been  sold,  and  to  pay  the  same,  besides  the 
damages  suffered  from  such  unlawful  publications,  and  the  costs  of  this 
suit,  to  your  orator;  and  that  your  orator  may  have  such  other  and  fur- 
ther relief  as  the  nature  and  circumstances  of  the  case  may  require,  and 
as  to  this  court  shall  seem  just  and  equitable. 

Edward  Thompson  Company, 

By  James  Cockcroft,  Prest. 
Walter  Large, 

Solicitor  for  Complainant, 

Office  and  post-office  address,  Temple  Court,  New  York  City. 
Frank  P.  Prichard, 
Of  Counsel. 

United  States  of  America, 
Southern  District  of  New  York. 

James  Cockcroft,  being  duly  sworn,  deposes  and  says  that  he  is  presi- 
dent of  the  corporation  complainant  above  named,  and  is  familiar  with 
its  business;  that  he  has  read  the  foregoing  bill  of  complaint  and  knows 
the  contents  thereof;  that  the  same  is  true  to  the  knowledge  of  deponent 
except  as  to  matters  therein  stated  to  be  alleged  on  information  and  belief, 
and  that  as  to  those  matters  he  believes  it  to  be  true. 

James  Cockcroft. 
Subscribed  and  sworn  to  before  me  this 
ninth   day   of  December,   1901. 
Geo.  Babcook, 

[Seal.]  Notary  Public. 
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FORM  XV.— BILL   TO   PROTECT  TRADEMARK. 

[Baglin  v.  Cusenier  Co.,  221  U.  S.  580,  in  which  the  author  was  counsel.] 

[Title.] 
Bill  of  Complaint. 

To  the  Eononxble  the  Judges  of  the  Circuit  CouH  of  the  United  States  for 
the  Southern  District  of  New  York: 
Your  orator,  Pere  Alfredo  Luis  Baglin,  of  Tarragona,  Spain,  Procureur 
of  the  Order  of  Carthusian  Monks,  Convent  La  Grande  Chartreuse,  for 
himself  and  all  of  the  other  members  of  the  said  order,  brings  this  his  bill 
of  complaint  against  Cusenier  Company,  a  New  York  corporation,  located 
at  and  having  its  principal  office  and  place  of  business  at  No.  110  Broad 
Street,  in  the  Borough  of  Manhattan,  City  and  State  of  New  York,  within 
the  Southern  District  of  New  York.  And  thereupon  your  orator  complains 
and  says: 

I.  That  said  Order  of  Carthusian  Monks,  of  the  Convent  La  Grande 
Chartreuse,  generally  known  as  "Peres  Chartreux"  (Chartreuse  Fathers), 
has  for  about  nine  hundred  years  prior  to  1901,  continuously  occupied  a 
convent  at  La  Grande,  near  Voiron,  in  the  Department  of  Isere,  Republic 
of  France,  and  for  upwards  of  four  hundred  years  last  past  has  con- 
tinuously carried  on  the  manufacture  of  a  certain  liqueur  or  cordial  known 
throughout  the  world  as  "Chartreuse,"  Avhich  said  liqueur  or  cordial  has 
been,  ^nd  now  is  manufactured  by  them  exclusively,  in  accordance  with 
a  certain  secret  recipe  or  formula  whereof  the  said  order  of  Carthusian 
Monks  has  been  and  now  is  the  sole  proprietor,  and  which,  by  reason  of 
its  virtues  and  excellent  qualities  has  become  widely  and  favorably  known, 
and  is,  and  always  has  been,  known  and  recognized  by  the  distinctive  name 
"Chartreuse,"  indicative  of  its  manufacture  by  the  said  "Peres  Char- 
treux. ' '  That  in  consequence  of  the  skill  and  care  exercised  by  the  said 
"Peree  Chartreux"  in  the  manufacture  of  said  cordial  or  liqueur,  and 
of  the  merit  of  said  formula,  a  great  demand  therefor  has  been  created 
and  still  exists  throughout  the  world,  which  demand  your  orator  and  his 
associates  are  able  and  willing  to  supply. 

II.  And  your  orator  further  shows  that  the  said  Order  of  Carthusian 
Monks,  known  as  ' '  Peres  Chartreux, "  is  a  religious  order  of  voluntary 
association,  that  your  orator  under  the  title  of  "Procureur"  is  the  pres- 
ent business  head  of  the  said  Order  or  Association,  and  has  charge  of 
and  is  responsible  for  the  manufacture  and  sale  of  the  liqueur  aforesaid; 
and  that  on  account  of  the  great  number  of  Monks,  who  are  the  associates 
of  your  orator  in  the  Association  of  said  order,  it  is  impossible  to  join 
every  one  of  them  by  name  in  this  suit,  wherefore  your  orator  is  con- 
strained to  bring  this  suit  in  his  own  name  on  behalf  of  himself  and  all 
of  his  associates. 

III.  Further  your  orator  shows  that  in  the  year  1904,  the  said  order  of 
Peres  Chartreux,  in  consequence  of  the  enforcement  by  the  French  Govern- 
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ment  of  an  enactment  known  as  the  Associations  Act,  removed  the  branch 
of  said  convent  having  charge  of  the  manufacture  of  said  cordial  or  liqueur 
to  Tarragona,  in  the  Kingdom  of  Spain,  where  the  manufacture  of  said 
cordial  or  liqueur  known  as  "Chartreuse"  is  still  carried  on  in  accord- 
ance with  said  original  secret  recipe  or  formula  (which  is  still  the  ex- 
clusive property  of  said  order)  under  the  immediate  supervision  of  your 
orator,  who,  in  his  capacity  of  Procureur  has  custody  thereof. 

IV.  And  your  orator  further  shows  upon  information  and  belief  that 
he  and  his  said  associates,  and  their  predecessors  in  said  order  have,  for 
upwards  of  three  hundred  years,  made  use  of  the  word  "Chartreuse"  as 
a  trademark  to  designate  the  said  cordial  or  liqueur  manufactured  by 
them;  and  such  trademark  has  been  used,  throughout  the  world,  exclusively 
for  that  purpose;  that  said  cordial  or  liqueur  has  been  commonly  packed 
in  bottles  of  peculiar  design,  and  packed  in  cases,  both  bottles  and  cases 
bearing  conspicuously  the  trademark  "Chartreuse,"  together  with  other 
distinctive  marks  and  symbols,  such  as  facsimile  of  the  signature  of  L. 
Gamier,  who  was,  about  sixty  years  ago  the  predecessor  of  your  orator  in 
the  office  of  Procureur  of  said  order. 

V.  That  in  the  year  A.  D.  1876,  the  said  order  by  its  then  procureur,  Frere 
(that  is  to  say  "Brother"),  Marcel  M.  Grezier,  caused  tlie  said  name 
"Chartreuse"  to  be  registered  in  the  United  States  Patent  Office  on  be- 
half of  said  order,  as  evidenc-ed  by  certificate  of  registration  No.  ;{,:577, 
dated  January  2.5,  1876,  as  by  reference  thereto,  or  to  a  duly  authenticated 
copy  thereof,  here  in  Court  to  be  produced,  will  more  fully  appear;  and 
that  in  the  year  1884,  said  order  caused  a  re-registration  of  said  mark  by 
its  procureur  (Frere  Grezier),  as  evidenced  by  certificate  No.  10,897,  dated 
January  29,  1884,  as  by  reference  to  said  certificate,  or  a  duly  authenti- 
cated copy  thereof,  here  in  Court  to  be  produced,  will  more  fully  appear ; 
that  said  Frere  Grezier,  on  behalf  of  said  order,  fully  complied  with  all 
the  laws  of  the  United  States  in  respect  to  the  registration  of  trade- 
marks; that  said  trademark  had  been,  prior  to  the  earliest  registration 
aforesaid,  and  continuously  to  the  present  time  has  been  used  in  commerce 
between  the  United  States  and  a  foreign  country;  and  that  said  order 
has  at  this  time  the  right  to  the  exclusive  possession  and  enjoyment  of  said 
trademarks. 

VI.  And  your  orator  avers,  upon  information  and  belief,  that  since 
the  removal  of  said  order  from  France,  certain  persons  in  said  country 
have,  without  the  consent  of  said  order,  commenced  the  manufacture  of  a 
cordial  or  liqueur  in  imitation  of  that  which  has  for  many  centuries  been 
manufactured  by  your  orator  and  his  associates  as  aforesaid,  and  are 
marketing  the  same  under  the  name  ' '  Cliartreuse, ' '  falsely  representing 
that  it  is  made  in  accordance  with  the  famous  recipe  long  owned  (and  still 
owned  exclusively)  by  your  orator,  and,  for  the  purpose  of  injuring  your 
orator  and  his  association  and  of  deceiving  the  public,  have  offered  the 
said  imitation  liqueur  to  the  public  in  bottles  and  cases  similar  in  appear- 
ance to  those  long  used  by  your  orator  and   associates   as   aforesaid,  and 
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bearing   labels  similar  to  those  long  used  by  your   orator   and   associates, 
and  placing  thereon  the  trademark  ' '  Chartreuse. ' ' 

VII.  And  your  orator  has  been  informed  and  believes  that  the  said 
defendants  and  each  of  them,  acting  jointly,  without  the  consent  of  your 
orator  and  his  associates,  but  in  violation  of  their  rights,  have  imported 
from  France  into  the  United  States,  at  the  port  of  New  York,  for  sale 
and  use,  and  have  sold  and  used  within  the  Southern  District  of  New  York 
and  elsewhere  in  said  United  States  and  the  territories  thereof  large  quan- 
tities of  said  spurious  liqueur  or  cordial,  in  cases  and  bottles  closely  re- 
sembling in  appearance,  and  bearing  labels  closely  resembling  those  long 
used  by  said  Order  of  Peres  Chartreux,  as  aforesaid,  the  resemblance  being 
so  close  as  readily  to  deceive  the  public  and  bearing  the  trademark  ' '  Char- 
treuse"; and  that  the  said  defendants  have  thereby  gained  and  received 
large  profits  but  to  what  amount  your  orator  is  ignorant,  and  therefore 
prays  a  discovery;  and  that  your  orator  and  his  associates  have  been  dam- 
aged by  the  said  acts  of  defendants  and  their  confederates  to  the  amount 
of  one  hundred  thousand  dollars.  And  your  orator  is  informed  and  be- 
lieves, and  therefore  avers,  that  these  defendants  are  in  like  manner  about 
to  import  and  receive  in  the  port  of  New  York  for  sale  and  use  within  the 
Southern  District  of  New  York  and  elsewhere  within  the  United  States 
and  the  territories  thereof,  further  quantities  of  the  said  spurious  "Char- 
treuse, ' '  under  the  trademarks,  labels  and  other  distinguishing  marks  of 
your  orator  and  his  associates,  and  will  thereby  cause  irreparable  injury 
to  your  orator  and  his  associates  unless  this  Court  grants  the  relief  here- 
inafter prayed. 

VIII.  And  your  orator  avers  that  the  subject-matter  here  in  dispute 
is  of  great  value,  exceeding  the  sum  or  amount  of  two  thousand  dollars 
($2,000),  exclusive  of  interest  and  costs. 

IX.  And  forasmuch  as  your  orator  and  his  associates  can  have  no  relief 
save  in  this  Honorable  Court,  your  orator  prays  on  behalf  of  himself  and 
all  of  his  said  associates : 

(1)  That  your  Honors  will  permit  him  to  maintain  this  suit  in  his  own 
name  on  behalf  of  himself  and  all  of  his  associates  composing  the  said 
order  of  Carthusian  Monks  (Peres  Chartreux). 

(2)  That  a  perpetual  injunction,  issuing  out  of  and  under  the  seal  of 
this  Honorable  Court,  may  issue  against  this  defendant  forbidding  it,  and 
its  associates,  attorneys,  successors,  assigns,  agents,  clerks,  servants,  and 
workmen  from 

(a)  infringing  the  said  trademarks  or  either  of  them; 

(b)  imitating  the  said  labels  or  other  distinctive  markings  and  features 
of  the  genuine  ' '  Chartreuse ' '  of  your  orator  and  his  associates ; 

(c)  making  use  of  the  name  "Chartreuse"  or  any  imitation  thereof 
in  connection  with  liqueurs  or  cordials; 

(d)  or  in  anywise  representing  that  any  liqueur  or  cordial  or  similar 
liqueur  not  manufactured  by  your  orator  and  his  associates  or  their  suc- 
cessors in  the  said  order  of  Carthusian  Monks  is  the  genuine  Chartreuse, 
or  is  made  in  accordance  with  the  secret  process  of  the  Carthusian  Monks, 
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or  in  any  manner  trading  upon  the  reputation  anfl  good-will  of  your  orator 
and  his  associates  and  their  predecessors  and  successors  in  said  Asso- 
ciation. 

(3)  That  your  Honors  will  grant  a  preliminary  injunction,  to  the  same 
purport,  tenor  and  effect,  as  herein  prayed  for  in  regard  to  tlie  perpetual 
injunction. 

(4)  That  this  defendant  may  be  compelled  to  account  for  all  the  profits, 
gains,  savings  and  advantages  derived  or  received  by  it,  by  reason  of  the 
unlawful  acts  herein  complained  of;  and  that  this  Court  may  assess  or 
cause  to  be  assessed  the  amount  of  damages  sustained  in  the  premises 
by  your  orator  and  his  associates;  and  that  this  defendant  may  be  com- 
pelled to  pay  to  your  orator  as  the  representative  of  himself  and  all  his 
associates  in  the  said  order  of  Carthusian  Monks,  the  profits  and  damages 
so  ascertained; 

(5)  That  your  Honors  will  grant  unto  your  orator  tlie  costs  of  this  pro- 
ceeding and  such  other  and  further  relief  as  the  equity  of  the  case  may 
require. 

To  this  end,  therefore,  that  the  said  defendant  may,  if  it  can,  show  why 
your  orator  should  not  have  the  relief  hereby  prayed,  and  may  full,  true 
and  direct  answer  make — but  not  under  oath,  answer  under  oath  being 
expressly  waived — according  to  the  best  and  utmost  of  the  knowledge,  in- 
formation, remembrance  and  belief  of  the  defendant  and  of  its  officers  and 
agents  to  all  the  allegations  of  this  bill  of  complaint,  as  fully  and  par- 
ticularly as  if  the  same  were  repeated,  paragraph  by  paragraph,  and  the 
said  defendant  and  its  officers  and  agents  thereto  severally  and  specifically 
interrogated,  may  it  please  your  Honors  to  grant  to  your  orator  a  writ 
of  subpoena  ad  respondendum  issuing  out  of  and  under  the  seal  of  this 
Honorable  Court  directed  to  said  defendant,  Cusenier  Company,  and  com- 
manding it  to  appear  and  make  answer  to  this  bill  of  complaint  and  to  per- 
form and  abide  by  such  orders  and  decrees  as  to  this  Court  may  seem  just. 
And  your  orator  will  ever  pray. 

(Signed)     Alfredo  Luis  Baglin, 
Proeureur  of  the  Association  of  Carthusiiin 
Monks,  on  his  own  behalf  and  as  repre- 
senting all  his  associates  in  said  order. 
(Signed)     By  Henry  Batjer, 

His  Attorney  in  Fact. 
(Signed)     Philip  Mauro, 
C.  A.  L.  Massie, 

Of  Counsel. 
(Signed)     Elisha  K.  Camp, 

Solicitor  for  Complainant, 
Office  and  P.  O.  Address, 
277  Broadway, 
Borough  of  Manhattan, 
City  of  New  York. 
[Affidavit.] 
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FORM  XVI.— BILL  TO  PREVENT  UNFAIR  COMPETITION. 

[Title.] 

To  the  Honorable  Judges  of  the  District  Court   of  the   United  States  in 
and  for  the  Southern  District  of  New  York: 

1.  Henry  Doe,  a  corporation  duly  organized  and  existing  under  the  laws 
of  the  State  of  New  York,  and  having  its  principal  place  of  business  in 
the  City,  County  and  State  of  New  York,  and  a  citizen  of  said  State,  and 
a  resident  and  inhabitant  in  the  Southern  District  of  New  York,  within 
the  meaning  of  the  constitution  and  laws  of  the  United  States,  brings  this 
its  bill  of  complaint  against  John  Doe,  a  citizen  of  the  United  States, 
and  of  the  State  of  New  Jersey,  and  a  resident  and  inhabitant  of  the  City 
of  Hoboken,  County  of  Hudson,  State  of  New  Jersey,  and  within  the  Dis- 
trict of  New  Jersey,  and  Richard  Roe,  a  citizen  of  the  United  States  and 
of  the  State  of  New  Jersey,  and  a  resident  and  inhabitant  of  Jersey  City, 
County  of  Hudson,  State  of  New  Jersey,  and  within  the  District  of  New 
Jersey,  and  thereupon  your  orator  complains  and  says: 

2.  Your  orator  is  a  corporation  duly  organized  and  existing  under  the 
laws  of  the  State  of  New  York,  and  engaged  in  the  business  of  selling 
in  the  United  States  and  in  foreign  countries. 

3.  Your  orator  is  informed  and  believes  and  therefore  alleges  that  the 
defendant  John  Doe  is  a  citizen  of  the  United  States,  and  of  the  State 
of  New  Jersey,  and  a  resident  and  inhabitant  of  the  City  of  Hoboken, 
County  of  Hudson,  State  of  New  Jersey,  and  within  the  District  of  New 
Jersey. 

4.  Your  orator  is  informed  and  believes  and  therefore  alleges  that  the 
defendant  Richard  Roe  is  a  citizen  of  the  LTnited  States  and  of  the  State 
of  New  Jersey,  and  a  resident  and  inhabitant  of  Jersey  City,  County  of 
Hudson,  State  of  New  Jersey,  and  within  the  District  of  New  Jersey. 

5.  Your  orator's  business  was  founded  by  one  Henry  Doe,  who  was  the 
father  of  the  present  president  of  your  orator.  Henry  Doe  was  the  first 
person  to  utilize  in  a  commercial  way  the  idea   of  selling.     The  business 

was  first  started  by  him  in  Paris,  prior  to  the  ,  and  was  established 

by  him  in  London  in ,  and  in  New  York  City  about  . 

6.  Since  the  foundation  of  the  said  business  by  the  said  Henry  Doe, 
as  aforesaid,  it  has  continued  uninterruptedly  in  the  City  of  New  York 
up  to  the  present  time,  and  is  now  in  successful  operation. 

7.  By  reason  of  the  excellence  of  the  service,  and  the  careful  attention 
which  was  given  to  this  business  by  your  orator's  predecessor  Henry  Doe, 
and  has  since  been  given  to  it  by  your  orator,  your  orator  has  acquired  a 
very  valuable   good-will   and   reputation,   which   has  crystalized   round   the 

names   "Doe,"   "Doe's  Bureau,"   "Doe's   , "   and   similar 

names,  in  all  of  which  the  name  "Doe"  is  the  essential  part. 

8.  In  or  about  the  year  1902,  for  valuable  consideration,  the  said  Henry 
Doe  duly  conveyed,  granted,  assigned,  transferred  and  set  over  to  your 
orator,  its  successors  and  assigns,  the business  established  and  con- 
ducted by  him  in  New  York  City,  as  aforesaid.  In  this  transfer  were 
included  all  trade-marks,  trade   names   and   good-will  of  the   said   business 
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of  Henry  Doe,  and  your  orator  is  now  the  true  and  lawful  owner  of  all 
trade-marks,  trade  names  and  good-will  connected  with  the  business  founded 
by  said  Henry  Doe,  and  is  entitled  to  all  the  right,  title  and  interest  of 
the  said  Henry  Doe  in  and  to  the  names  "Doe"  and  "Henry  Doe,"  and 
all  similar  names  containing  the  word  "Doe"  as  applied  to  the  business. 

9.  By  reason  of  the  very  wide  attention  which  this  original  business 
of  the  said  Henry  Doe  attracted  soon  after  it  was  founded  by  him,  and  the 
efforts  of  said  Henry  Doe  to  advertise  the  same,  the  word  "Doe"  has 
acquired  a  distinct  and  widely  recognized  secondary  meaning,  which  is 
in  addition  to  its  meaning  as  the  name  of  a  family  which  bears  it  as  a 
patronymic ;   such  trade  meaning  being  this,  that  when  it  is  used  by  the 

public  in  connection  with  the  business,  it  refers  to  and  designates, 

not  merely  a  business  conducted  by  some  person  by  the  name  of  Doe,  but 
a  particular  and  distinct  business  founded  by  the  said  Henry  Doe,  and 
nothing  else,  and  the  public  have  in  general  acquiesced  and  recog-nized  and 
respected  the  sole  and  exclusive  right  of  your  orator  and  its  predecessors 
to  the  use  of  the  name  "Doe"  and  all  similar  names  in  connection  with  the 
business. 

10.  Your  orator  is  informed  and  believes,  and  therefore  alleges  tliat 
no  person  or  corporation,  except  the  said  Henry  Doe,  and  your  orator,  ever 

used  the  name  ' '  Doe ' '  in  connection  with  the business  until  these 

defendants  entered  into  competition  with  your  orator. 

11.  By  reason  of  the  care,  skill,  accuracy  and  good  faith  used  l)y  your 
orator,  and  its  predecessor,  in  conducting  the  said  business,  and  the  confi- 
dence which  has  grown  up  in  said  business  in  the  minds  of  the  public,  and 
especially  in  the  minds  of  thousands  of  persons  who  have  used  its  sei'vices, 
and  by  reason  of  the  expenditure  of  large  sums  of  money  in  advertising, 
a  very  high  reputation  was  established  by  the  said  Henry  Doe,  which  repu- 
tation   crystalized    around    the    name    * '  Doe, "    "  Doe 's Bureau, ' ' 

"Doe's  , "  and  "Doe's,"  and  similar  names,  and  which  reputation 

has  since  been  maintained,  and  which  is  now  the  property  of  your  orator, 
your    orator   has   been    and   is   now   popular   with    the    public,    and    many 

persons    repose    great    confidence    in    your    orator,    as    a    reliable    

bureau,  and  the  Avord  * '  Doe, ' '  used  in  connection  with  the  busi- 
ness has  become  and  is  in  the  minds  of  a  large  number  of  persons  syn- 
onymous with  the  business  of  your  orator,  and  nothing  else,  and  this  good- 
will and  reputation  is  a  source  of  great  pride,  benefit  and  advantage  to 
your  orators,  and  is  of  great  value. 

12.  The  defendant  John  Doe  was  in  the  employ  of  your  orator  in  a 
minor  capacity  for  some  years  prior  to  in  or  about  May,  1916.  The  de- 
fendant Eichard  Koe  was  for  many  years  in  the  employ  of  your  Orator, 
and  after  the  death  of  Henry  Doe  became  president  thereof,  and  remained 
as  such  up  to  in  or  about  May,  1916.  He  was  a  director  of  your  orator 
for  a  number  of  years,  and  was  in  active  executive  charge  of  your  orator's 
business. 

13.  Your  orator  is  informed  and  believes  and  therefore  alleges  that  the 
defendants  John  Doe  and  Richard  Roe  have  formed  a  partnership,  anil 
are  engaged  in  the  1)usiness  of  selling  under   the  name  Doe  &  Roe 
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ill  competition  with  your  orator;  that  the  dofeiulaiit  Koe,  not  tlie  defendant 
Doe,  is  the  head  of  the  defendant 's  business  and  in  charge  of  the  same ; 
that  the  said  Doe  is  connected  therewith  only  in  a  minor  capacity. 

14.  Your  orator  is  informed  and  believes  and  therefore  alleges  that  the 
name  "Doe  &  Roe,"  instead  of  "Roe  &  Doe"  or  some  other  name,  is 
used  by  the  defendants  not  because  the  defendant  Doe  is  at  the  head  of 
the  defendant's  business  or  in  charge  and  direction  of  the  same,  but  for 
the  purpose  of  causing  the  defendant 's  business  to  be  known  as  ' '  Doe 's ' ' 
or  identified  by  the  name  ".Doe"  instead  of  by  the  name  "Roe,"  and 
in  order  that  the  defendant's  business  may  be  listed  in  various  directories 
under  the  name  ' '  Doe, ' '  thus  enabling  the  defendants  to  pass  off  them- 
selves to   persons   seeking  the business   long   known   by   the   name 

"Doe"  as  and  for  the  plaintiff. 

15.  Your  orator  has  given  to  the  defendants  due  and  timely  notice  and 
warning  that  the  use  by  them  of  the  name  ' '  Doe  &  Roe ' '  will  cause  con- 
fusion and  deceit,  and  has  requested  them  to  stop  using  this  name,  and  has 
requested  them  to,  at  least,  use  the  name  "Roe  &  Doe,"  but  the  defend- 
ants have  refused  so  to  do,  and  have  threatened  to  continue  to  use  and 
are  now  using  the  name  ' '  Doe  &  Roe. ' ' 

16.  By  reason  of  the  fact  that  the  defendants  are  doing  business  under 
the  name  of  Doe  &  Roe,  there  is  a  constant  confusion  in  the  minds  of  the 
public,  and  in  the  minds  of  customers  of  your  orator  as  to  the  identity 
of  the  defendants,  due  to  the  adoption  and  use  of  their  name  as  aforesaid, 
and  the  business  and  goods  of  the  defendants  have  been  confused  with  your 
orator  and  its  goods. 

17.  The  above  mentioned  facts  are  calculated  to  deceive  the  public,  and 
the  subscribers  of  your  orator,  and  have  actually  caused,  and  still  do  cause, 
and  will  ine\dtably  continue  to  cause  them  to  confuse  the  defendants'  busi- 
ness with  your  orator's,  and  to  pass  off  the  defendant  partnership  as  and 
for  your  orator,  and  unless  relief  is  granted  in  this  cause,  will  continue 
to  cause  passing  off  and  deceit,  all  to  the  serious  damage  of  your  orator. 

18.  All  of  the  aforesaid  acts  of  the  defendants  have  been  done  with  full 
knowledge  of  the  rights  of  your  orator  in  and  to  the  name  '  *  Doe, ' '  and 
with  full  knowledge  of  the  intimate  association  in  the  minds  of  the  persons 

interested   in  ,  between   the   name  * '  Doe ' '   and   similar  names,   and 

your  orator  and  its  predecessors,  and  all  such  acts  have  been  done  without 
any  commercial  necessity  therefor,  and  with  the  fraudulent,  unfair  and 
unlawful  intent  and  purpose  of  creating  in  the  minds  of  persons  interested 
in  the  business,  the  idea  that  the  defendants  are  in  some  way  con- 
nected with,  or  are  a  part  of  your  orator 's  corporation,  or  are  conducting 
and  carrying  on  the  business  originally  founded  by  Henry  Doe,  and  of 
passing  off  themselves,  for  their  profit,  as  and  for  your  orator. 

ID.  Your  orator  is  informed  and  believes  and  therefore  alleges  that  the 
defendants  threaten  and  intend  to  continue  their  unfair  acts,  and  thus 
cause  your  orator  irreparable  damage,  for  which  your  orator  has  no  ade- 
quate remedy  at  law. 

20.  By  reason  of  the  premises,  and  the  fraudulent,  wilful  and  unlawful 
acts  of  the  defendants  as  aforesaid,  your  orator  has  been  and  is  prejudiced 
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and  injured  in  its  business,  and  will  be  seriously  and  irreparably  injured 
unless  each  of  the  defendants  are  restrained  and  enjoined  from  the  afore- 
said  unlawful   acts.      That   the   reputation    of   your   orator's   business    has 

been  and  is  endangered,  and  its  sales  of by  reason  of  the 

defendants'  acts  have  been  and  will  be  seriously  reduced;  that  it  has 
already  sustained  great  loss  and  damage,  the  amount  thereof  can  not  be 
stated  with  accuracy,  by  reason,  among  other  things  of  ignorance  as  to  the 

quantity  of which  have  been  sold  by  the  defendants  under 

their  partnership  name  as  aforesaid. 

21.  The  matter  in  dispute  herein,  exclusive  of  interest  and  costs,  exceeds 
the  sum  or  value  of  three  thousand  dollars  ($3,000.00). 

22.  Your  orator  has  no  adequate  remedy  at  law. 

23.  In  consideration  of  the  premises,  and  for  as  much  as  your  orator 
remediless,  except  in  a  court  of  equity,  your  orator  prays:  (a)  That  a 
writ  of  subpoena  ad  respondendum  be  issued  in  due  form  of  law,  requiring 
the  defendants  John  Doe  and  Eichard  Roe,  and  each  of  them,  to  appear 
and  answer  all  and  singular  the  matters  and  things  hereinbefore  com- 
plained of,  but  not  under  oath,  an  answer  under  oath  being  hereby  ex- 
pressly waived,  (b)  That  the  defendants,  and  each  of  them,  he  decreed 
to  account  for  and  pay  over  to  your  orator  all  profits  diverted  from  your 
orator,  or  received  by  any  of  the  said  defendants  arising  out  of  the  use 
by  the  said  defendants  of  the  name  "Doe  &  Roe."  (c)  That  the  dam- 
ages sustained  by  your  orator  by  reason  of  each  of  the  defendants  afore- 
said unlawful  acts  be  ascertained,  and  that  your  orator  have  judgment 
therefore  against  the  defendants,  and  that  each  of  the  said  defendants 
be  decreed  to  pay  to  your  orator  the  amount  of  said  profits,  (d)  That  the 
defendants  John  Doe  and  Richard  Roe,  and  all  of  their  associates,  sales- 
men, servants,  clerks,  agents,  workmen,  employees,  attorneys,  and  every 
person  claiming  or  holding  under  or  through  the  said  defendants,  or  in  any 
way  connected  with  their  business  as  aforesaid,  be  perpetually  enjoined 
and  restrained  from  in  any  way  or  manner  conducting  a busi- 
ness under  the  name  "Doe  &  Roe."  (e)  That  each  of  the  said  defend- 
ants, John  Doe  and  Richard  Roe,  and  all  of  their  associates,  salesmen, 
servants,  clerks,  agents,  workmen,  employees,  attorneys,  and  every  person 
claiming  and  holding  under  or  through  the  said  defendants,  or  in  any  way 
connected  with  their  business  as  aforesaid,  be  enjoined  and  restrained  as 
aforesaid  during  the  pendenc}^  of  this  action. 

That  your  orator  have  such  other  and  further  relief  in  the  premises  as 
may  be  just,  together  with  the  costs  of  this  suit. 
And  your  orator  ever  will  pray, 

Henry  Doe, 
By 
Harry  D.  Nims,  President. 

Solicitor  for  the  complainant. 
Office  &  P.  0.  Address, 
17  East  42nd  Street, 
Borough  of  Manhattan, 
New  York  City. 
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FORM    XVII.— PETITION    UNDER    ANTI-MONOPOLY    LAW. 
[Sustained  238  U.  S.  516.] 

IN  DISTRICT  COURT  OF  THE  UNITED  STATES  FOR  THE 
DISTRICT  OF  NEW  JERSEY. 


The  United  States  of  America,  Petitioner, 

V. 

The  Delaware,  Lackawanna  &  Western  Railroad  Company  and  The 
Delaware,  Lackawanna  &  Western  Coal  Company,  Defendants. 


ORIGINAL   PETITION. 

To   the  honorable  the  judges  of  the  District  Court  of  the   United  States 
for  the  District  of  New  Jersey  sitting  in  equity. 

I.  Your  petitioner,  the  United  States  of  America,  by  John  B.  Vreeland, 
its  attorney  for  the  district  of  New  Jersey,  acting  under  the  direction  of 
the  Attorney  General,  brings  this  proceeding  in  equity  against  Tlie  Dela- 
ware, Lackawanna  &  Western  Railroad  Company,  a  Pennsylvania  corpo- 
ration, and  The  Delaware,  Lackawanna  &  Western  Coal  Company,  a  New 
Jersey  corporation,  for  the  purpose  of  preventing  and  restraining  them 
from  further  violating  the  provisions  of  the  act  of  Congress  approved  July 
2,  1890,  entitled  "An  act  to  protect  trade  and  commerce  against  unlawful 
restraints  and  monopolies"  (the  antitrust  act)  and  also  the  provisions  of 
the  commodities  clause  of  section  1  of  the  act  to  regulate  commerce  as 
amended  June  29,  1906  (34  Stat.  584),  which  prohibit  a  railroad  com- 
pany from  transporting  in  interstate  or  foreign  commerce  articles  or  com- 
modities, other  than  timber  and  the  manufactured  products  thereof,  manu- 
factured, mined,  or  produced  by  it,  or  under  its  authority,  or  which  it  may 
own  in  whole,  or  in  part,  or  in  which  it  may  have  an  interest,  direct  or 
indirect,  except  those  intended  for  use  in  its  business  as  a  common  carrier. 

And  upon   information   and   belief,  your   petitioner   alleges   and   shows — 

II.  Defendant,  The  Delaware,  Lackawanna  &  Western  Coal  Company,  is 
a  corporation  organized  and  existing  under  the  laws  of  New  Jersey,  with 
its  principal  office  at  Hoboken  therein  and  outstanding  capital  stock  of 
$6,590,700.  Among  the  objects  for  which  it  was  established  and  the  per- 
petual powers  granted  to  it  are  the  following  shortly  stated:  To  purchase, 
mine,  produce,  prepare,  manufacture,  and  sell  or  deal  in  coal,  coke,  and 
other  commodities  and  to  act  as  sales  and  purchasing  agent  or  factor  of 
other  corporations.  To  purchase,  buy,  or  lease  coal  or  ore  mines  and  all 
manner  of  interest  in  lands,  and  to  develop,  improve,  lease,  and  dispose 
of  the  same.  To  buy,  build,  construct,  or  otherwise,  acquire  and  maintain 
and  operate  piers,  docks,  and  all  necessary  conveniences  and  means  of 
transportation  incidental  to  carrying  on  the  business  of  buying,  selling, 
and  trafficking  in  coal  and  other  commodities  and  for  the  development 
and  operation   of  lands  and  mines.     To  acquire  by  purchase  or  otherwise 
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and  to  hold  as  investments  and  to  guarantee  the  principal,  interest,  and 
dividends  of  the  bonds  or  shares  of  other  corporations.  To  aid  any  corpo- 
ration or  association  whose  securities  it  may  hold  and  to  conduct  its  busi- 
ness in  the  State  of  New  Jersey  and  in  all  other  states  and  foreign  coun- 
tries. It  is  now  and,  since  the  second  day  of  August,  1909,  has  been 
engaged  in  the  business  of  dealing  in  anthracite  coal  within  the  states  of 
New  Jersey,  Pennsylvania  and  New  York  at  the  various  places,  towns, 
and  cities  reached  by  the  lines  of  The  Delaware,  Lackawanna  &  Western 
Eailroad,  especially  at  Hoboken,  New  Jersey,  where  are  situated  the  New 
York  harbor  terminals  to  which  that  railroad  constantly  transports  from 
the  mines  in  Pennsylvania  large  quantities  (to  wit,  .S,000,000  tons  per  an- 
num) of  the  coals  accepted  there  by  the  defendant  coal  company  under  the 
terms  of  the  agreement  hereinafter  described.  It  also  has  agents  and  of- 
ficers in  other  states  and  carries  on  business  therein. 

The  Delaware,  Lackawanna  &  Western  Eailroad  Company  is  a  corpora- 
tion duly  organized  and  existing  under  and  by  virtue  of  the  laws  of  Penn- 
sylvania, with  offices  therein  at  Scranton,  also  in  New  York  City,  and 
within  this  judicial  district.  It  is  authorized  by  its  franchises  to  carry 
on  the  business  of  a  common  carrier,  to  own  and  operate  coal  mines  in  the 
State  of  Pennsylvania,  and  to  buy  and  sell  coal.  For  a  long  time  it  has 
owned,  leased,  and  operated  as  one  system  of  lines  of  railroad  in  the  states 
of  New  Jersey,  Pennsylvania,  and  New  York,  connecting  among  other 
places  therein  Hoboken,  Scranton  and  Northumberland,  and  Utica,  Bing- 
hamton,  Oswego,  and  Buffalo;  also  many  lateral  and  branch  lines,  some  of 
which  reach  the  anthracite  coal  mines  owned  by  it  and  also  some  owned 
by  others  lying  within  the  counties  of  Lackawanna  and  Luzerne,  Pennsyl- 
vania, and  in  the  Wyoming  region  of  the  anthracite  and  coal  fields.  Over 
such  lines  this  defendant  is  now  and  for  thirty  years  and  more  last  past 
has  been  engaged  in  interstate  and  foreign  commerce  as  a  common  carrier 
of  passengers  and  freight,  especially  of  anthracite  coal  not  intended  for 
its  own  use.  Over  some  of  them  it  has  been  so  engaged  for  more  than 
fifty  years.  It  likewise  owns  and  operates  a  fleet  of  marine  barges  which 
carry  anthracite  coal  from  Hoboken,  N.  J.,  to  points  in  New  England. 
At  various  times  (commencing  prior  to  1860)  the  defendant  railroad  com- 
pany has  acquired  by  purchase  or  lease  and  now  holds  some  1.5,000  acres 
of  lands  containing  anthracite  coal  lying  in  said  Lackawanna  and  Luzerne 
Counties.  Approximately  one-half  of  these  were  acquired  after  January 
1st,  1874,  when  the  present  constitution  of  Pennsylvania  became  effective 
That  instrument,  Art.  XVII,  sec.  5,  provides: 

"No  incorporated  company  doing  the  business  of  a  common  carrier  shall, 
directly  or  indirectly,  prosecute  or  engage  in  mining  or  manufacturing 
articles  for  transportation  over  its  works;  nor  shall  such  company,  direct 
ly  or  indirectly,  engage  in  any  other  business  than  that  of  common  car- 
riers, or  hold  or  acquire  lands,  freehold  or  leasehold,  directly  or  indirectly, 
except  such  as  shall  be  necessary  for  carrying  on  its  business;  but  any 
mining  or  manufacturing  company  may  carry  the  products  of  its  mines 
and  manufactories  on  its  railroad  or  canal  not  exceeding  fifty  miles  in 
length. ' ' 
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Upon  the  lands  so  acquired  and  held  there  are  many  collieries  which 
have  long  been  and  now  are  being  constantly  operated  by  the  defendant 
railroad  company  in  its  own  name;  and  at  all  times  the  coals  therefrom, 
when  ready  for  transportation,  have  been  mined  and  produced  by  and  the 
full  legal  title  thereto  vested  in  it.  Their  ajinual  output  has  been  at  the 
approximate  rate  of  7,000,000  to  10,000,000  tons;  and  this  probably  will 
continue  indefinitely.  Great  quantities  of  the  same,  intended  for  sale  and 
distribution  in  different  states,  to  wit,  from  7,000,000  to  8,000,000  tons 
annually,  not  necessary  or  intended  for  defendant's  use  in  its  business  as 
a  common  carrier,  have  long  been  and  now  are  loaded  upon  its  cars  at 
the  mines  or  adjacent  breakers  and  then  carried  by  it  in  interstate  and 
foreign  commerce  to  various  points  outside  of  Pennsylvania.  Part  moves 
to  the  North  and  West,  while  approximately  3,000,000  tons — mostly  small 
sizes — has  been  and  is  carried  each  year  to  Hoboken,  New  Jersey,  on  the 
New  York  Harbor  and  sold  there;  and  defendant  intends  to  continue  to 
transport  the  same  substantially  as  heretofore.  For  a  long  time  this  de- 
fendant has  been  accustomed  to  buy  almost  the  entire  output — 75  per 
cent  or  more — shipped  from  the  mines  and  breakers  located  along  its  lines 
which  are  owned  and  operated  by  others — in  1911,  1,500,000  tons;  has 
transported  most  of  the  same  in  interstate  and  foreign  commerce,  and 
intends  hereafter  to  continue  the  same  course  of  action. 

III.  Anthracite  coal  is  an  article  of  prime  necessity  in  general  use  for 
domestic  purposes  throughout  New  England  and  the  Middle  Atlantic  states, 
and  is  also  largely  burned  in  other  sections  of  the  Union  and  in  Canada. 
The  smaller  sizes  are  much  in  demand  for  steam  purposes  in  and  about 
New  York  City,  Boston,  and  other  large  cities  in  the  East,  The  course 
of  the  entire  supply,  except  a  small  amount  of  inferior  quality,  is  in 
northeastern  Pennsylvania,  where  the  deposits  underlie  an  area  of  about 
484  square  miles,  divided  for  trade  purposes  into  the  "Wyoming,  the  Lehigh, 
and  the  Schuylkill  regions.  The  total  annual  output  of  all  the  mines  is 
approximately  75,000,000  tons.  About  12  per  cent  is  consumed  at  or  near 
the  collieries,  while  the  remainder  (with  insignificant  exceptions)  is  car- 
ried away  over  the  lines  of  the  nine  railroad  companies  named  below  which 
extend  thereto — four-fifths  being  transported  and  sold  in  interstate  and 
foreign  commerce,  viz:  Philadelphia  &  Eeading  Railway  Company;  the 
Central  Railroad  Company  of  New  Jersey;  Lehigh  Valley  Railroad  Com- 
pany; the  Delaware,  Lackawanna  &  Western  Railroad  Company;  Erie  Rail- 
road Company;  the  New  York,  Susquehanna  &  Western  Railroad  Company; 
the  Delaware  &  Hudson  Company;  Pennsylvania  Railroad  Company;  New 
York,  Ontario  &  Western  Railway  Company.  Except  the  lines  of  the 
Delaware  &  Hudson  Company,  all  these  railroads  reach  New  York  harbor 
and  carry  there,  where  the  same  is  ultimately  sold,  25  per  cent  of  the  total 
shipments  of  anthracite  moving  by  rail,  their  rates  therefore  being  approxi- 
mately the  same,  irrespective  of  the  length  of  the  haul.  This  is  by  far 
the  most  important  market  for  such  coal.  In  it  from  18,000,000  to 
20,000,000  tons  are  annually  sold,  and  distribution  is  made  therefrom  by 
water  or  otherwise,  to  points  in  various  states.  Being  the  chief  distrib- 
uting point,  prices  prevailing  there  largely  fix  and  regulate  those  in  other 
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markets.  The  teniiinals  of  the  railroads  carrying  such  traffic  on  New  Yoi'k 
harbor  are  at  separate  points  on  the  New  Jersey  side,  from  Edgewater  on 
the  north  to  South  Amboy  on  the  south;  and  at  these  points,  after  pass- 
ing the  larger  sizes  over  screens,  the  coal  is  weighed,  dumped  into  barges, 
and  is  quoted  and  sold  free  on  board  thereof.  The  abovementioned  anthra- 
cite carrying  railroads  and  the  great  coal  companies  united  or  affiliated 
with  them  severally  in  ownership  or  management  have  long  engrossed  the 
output  of  the  collieries.  Each  road  directly  or  through  one  or  more  coal 
companies  has  contrived  to  gain  control  over  the  output  of  most  of  the 
mines  served  by  it  and  the  sale  of  the  same.  This  is  especially  true  of 
coal  moving  to  New  York  harbor,  and  as  a  consequence  f.  o.  b.  prices  of 
anthracite  at  the  various  terminals  there  are  made  and  controlled  by  the 
defendant  railroad  and  other  railroad  companies  and  their  affiliated  coal 
companies.  These  prices  or  their  averages  are  reported  monthly  by  the 
sellers  to  a  bureau  of  statistics  sustained  by  them  jointly,  and  the  result 
is  then  sent  out  to  all  of  them.  The  substantially  uniform  prices  for  an- 
thracite f.  0.  b.  New  York  harbor  now  quoted  and  demanded  are  from 
$0.25  per  ton  for  certain  prepared  sizes  down  to  $1.80  for  the  size  known 
as  barley.  These  necessarily  depend  upon  the  freight  charges  demanded 
by  the  railroads,  and  under  normal  and  natural  conditions  would  vary  with 
the  same;  and  these  charges  have  long  been  and  now  are  exceedingly  high, 
in  fact,  excessive.  The  present  tariff  schedules  fix  them  at  approximately 
$1.50  per  ton  for  prepared  sizes  down  to  $1.10  for  the  small  sizes,  or  from 
about  25  per  cent  to  60  per  cent  of  the  f.  o.  b.  prices  New  York  harbor, 
of   coal  transported. 

IV.  Prior  to  Augaist  2,  1909,  the  defendant  railroad  company,  acting 
openly  in  its  own  name,  mined  coals  from  its  own  collieries  and  whilst 
holding  full  legal  title  thereto  transported  the  same  to  the  markets  in 
different  states  for  sale  therein  and  not  for. use  in  its  business  as  a  com- 
mon carrier.  Almost  the  entire  production  of  all  the  autliracite  mines 
along  its  lines  was  also  sold  by  it  in  the  markets  of  different  states,  the 
output  of  those  not  owned  having  been  purchased  at  the  breakers  as 
above  shown.  In  order  economically  and  expeditiously  to  transport  and 
sell  this  coal,  the  defendant  railroad  company  constructed  at  points  in 
different  states,  adjacent  to  or  connected  with  its  tracks,  extensive  ter- 
minal facilities,  storage  yards,  depots,  docks,  wharves,  transfer  trestles, 
coal  trestles,  sale  yards  and  other  accessories  essential  or  convenient  for 
canying  on  such  business.  Its  great  financial  ability,  its  power  and  posi- 
tion as  a  common  carrier,  and  the  exclusive  use  of  these  facilities,  put 
other  producers  and  operators  at  a  serious  disadvantage  when  seeking  to 
market  their  coal  in  competition  with  it.  In  consequence  the  railroad  was 
enabled  to  and  did  purchase  so  much  of  the  output  of  colliers  owned  and 
worked  by  others  as,  added  to  its  own,  gave  it  the  disposition  of  more 
than  90  per  cent  of  the  entire  production  along  its  lines,  complete  domi- 
nance of  the  market  therefor  and  a  monopoly  thereof ;  and  gave  it  the 
power  arbitrarily  to  fix  prices  at  all  points  not  reached  by  another  rail- 
road. But  for  such  purchases  most  of  this  coal  from  mines  not  owned  by 
it  would  have  been  sold  in  interstate  and  foreign  commerce  in  competition 
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with  the  railroad;  and  if  not  so  purchased  in  tlie  future  will  be  so  sold 
in  competition.  The  business  of  the  defendant  railroad  has  been  immensely 
profitable  and  its  financial  strength  is  very  great.  A  majority  of  its  stock 
has  long  been  and  is  now  held  in  large  blocks  by  less  than  twenty-five 
individuals  and  interests  who  act  in  concert  and  unity.  A  still  smaller 
number  have  and  do  dominate  and  control  its  atfairs,  being  enabled  thereto 
by  their  stock  holdings  and  their  unity  of  purpose  and  effort. 

V.  Section  1  of  the  act  of  Congress  approved  February  4,  1887,  en- 
titled "An  act  to  regulate  commerce,"  as  amended  by  the  act  approved 
June  29,  1906  (34  Stat.  584),  provides:  "From  and  after  May  first,  nine- 
teen hundred  and  eight,  it  shall  be  unlawful  for  any  railroad  company  to 
transport  from  any  State,  Territory  or  the  District  of  Columbia  to  any 
other  State,  Territory,  or  District  of  Columbia,  or  to  any  foreign  country, 
any  article  or  commodity,  other  than  timber  and  the  manufactured  prod- 
ucts thereof,  manufactured,  mined,  or  produced  by  it,  or  under  its  authority, 
or  which  it  may  own  in  whole,  or  in  part,  or  in  which  it  may  have  any 
interest  direct  or  indirect  except  such  articles  or  commodities  as  may  be 
necessary  and  intended  for  its  use  in  the  conduct  of  its  business  as  a 
common  carrier."  The  inhibitions  of  this  provision  rendered  it  unlawful 
after  the  first  of  May,  1908,  for  defendant  railroad  to  transport  in  inter- 
state and  foreign  commerce  coal  purchased  by  it  or  produced  by  the  mines 
which  it  owned  and  operated  while  having  an  interest  in  such  commodity 
unless  intended  for  use  in  its  business  as  a  common  carrier.  The  com- 
bined business  of  buying,  mining,  transporting  and  selling  anthracite  had 
been  immensely  profitable  to  the  railroad  and  to  its  stockholders;  and 
those  who  dominated  and  controlled  its  affairs  desired  to  preserve  for 
themselves  such  profits  and  to  continue  the  business  substantially  as  there- 
tofore conducted,  notwithstanding  the  manifest  purpose  of  the  provisions 
of  the  act  above  quoted.  To  that  end,  accordingly,  they  detennined 
to  cause  the  organization  of  a  new  corporation  to  be  under  their  own  con- 
trol— whose  stockholders  would  be  substantially  the  same  as  those  of  the 
railroad  company — and  through  it  to  conduct  the  business  theretofore  car- 
ried on  by  the  railroad  sales  department,,  thus  securing,  in  effect,  the 
continued  unity  of  mining,  transporting,  and  selling,  in  substance  as  there- 
tofore, and  depriving  the  public  of  the  benefits  which  the  aforesaid  act  was 
intended  to  produce.  Thereupon,  they  caused  their  representatives  and 
nominees  to  organize  under  the  laws  of  New  Jersey,  on  or  about  June  30, 
1909,  defendant.  The  Delaware,  Lackawanna  &  Western  Coal  Company,  with 
an  authorized  share  capital  of  $6,800,000 — one-fourth  of  the  then  out- 
standing capital  of  the  defendant  railroad — such  shares  being  intended  for 
pro  rata  distribution  among  the  railroad 's  stockholders.  Their  further 
purpose  was  to  cause  the  two  defendants  to  enter  into  the  contract  and 
arrangement  hereinafter  described.  Accordingly,  about  the  first  of  July, 
1909,  they  caused  the  railroad  company  to  declare  a  cash  dividend  of  50 
per  cent  and  took  the  further  action  descril)ed  in  the  communication  then 
sent  dut,  a  copy  of  which  follows: 

"To  the  stockholders  of  the  Delaware,  Lackawanna  and  Western  Rail- 
road Company : 
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"An  extra  dividend  of  fifty  per  cent  has  been  declared  by  the  board  of 
managers  on  the  capital  stock  of  the  company,  payable  on  July  20th, 
1909,  to  stockholders  of  record  at  the  close  of  business  on  July  1st,  1909. 
In  conformance  with  the  decision  recently  rendered  by  the  United  States 
Supreme  Court,  declaring  that  this  company  cannot  lawfully  transport  in 
interstate  commerce  coal  owned  by  it,  a  coal-selling  company  has  been 
organized  under  the  laws  of  the  State  of  New  Jersey,  under  tlie  name  of 
the  Delaware,  Lackawanna  &  Western  Coal  Company,  the  capital  stock  of 
which  will  be  $6,800,000.00,  divided  into  136,000  shares  of  $50.00  each  par 
value.  It  is  proposed  that  the  Delaware,  Lackawanna  &  Western  Railroad 
Company,  as  the  seller,  shall  contract  with  said  coal  company,  as  the  buyer, 
to  sell  and  deliver  the  coal  mined  and  purchased  by  the  railroad  company  to 
the  coal  company  at  the  mines.  The  stockholders  of  the  railroad  company 
at  the  rate  of  one  share  of  the  latter  for  each  four  shares  of  the  capital 
stock  of  the  railroad  company  held  by  the  several  stockholders  as  shown  by 
the  books  of  the  company  at  the  close  of  business  July  1st,  1909.  As  it  is 
deemed  undesirable  to  issue  part  shares  as  scrip,  or  otherwise,  any  stock- 
holder whose  pro  rata  coal  company  subserijjtion  may  entitle  him  to  a 
part  share,  may,  on  payment  in  cash  of  the  additional  amount  necessary, 
acquire  a  full  share  instead  of  the  part  share  allotted  to  him.  Herewith 
subscription  blank  which  each  stockholder  should  sign  and  have  duly  wit- 
ness'ed  in  the  event  he  desires  to  subscribe  for  the  stock  of  the  coal  com- 
pany on  the  basis  set  forth  herein.  Such  blank  contains  an  order  on  the 
treasurer  of  the  company  authorizing  and  directing  that  one-half  of  the 
dividend  of  fifty  percent  due  and  payable  on  July  20th,  1909,  will  be  paid 
to  the  coal  company  in  satisfaction  of  the  subscription  of  such  stock- 
holder whose  pro  rata  coal  company  subscription  may  entitle  him  to  a 
dividend  will  of  course  be  paid  in  cash.  Certificates  for  the  number  of 
shares  of  stock  so  paid  will  be  issued  in  the  name  of  and  delivered  to  the 
stockholders  as  the  latter  may  direct.  It  is  urged  by  the  company 's  legal 
advisors  that  the  proposed  selling  contract  be  made  operative  as  early 
as  possible.  It  is  therefore  respectfully  requested  that  the  stockholders 
of  the  company  take  prompt  action  on  the  several  matters  submitted  to 
them  hei-eby. "  With  insignificant  exceptions  (about  twenty  in  all,  owning 
together  less  than  $30,000  of  stock),  the  railroad  stockholders  subscribed 
for  the  coal  company's  shares  apportioned  to  them,  and  immediately  the 
two  corporations  with  all  their  business  and  assets  came  into  and  they 
have  ever  since  remained  under  the  substantial  ownership  and  immediate 
control  of  the  same  individuals.  William  T.  Truesdale,  president,  and 
Edward  E.  Loomis,  vice-president  of  the  railroad,  have  always  been  two 
of  the  seven  directors  of  the  coal  company  and  the  latter  always  its  presi- 
dent. The  other  directors  of  the  coal  company  have  likewise  been  but  the 
nominees  and  instruments  of  those  in  control  of  the  railroad  company. 
Thereupon,  according  to  the  plan  and  on  or  about  August  2,  1909,  the  two 
defendants  entered  into  the  written  contract,  a  copy  of  which  marked 
' '  Exhibit  A  "  is  annexed  and  made  a  part  hereof  and  which,  among  other 
things,  in  substance  provided :  That  the  railroad  company  would  sell  to  the 
coal   company   all   mined,   marketable   coal   then   owned,   except   such    as    it 
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should  elect  to  retain  for  use  in  its  business  as  a  eonimon  carrier,  to  be  paid 
for  within  thirty  days  at  prices  designated.  That  the  railroad  company 
would  lease  to  the  coal  company  certain  described  storage  and  stocking 
plants,  trestles,  and  docks,  and  accept  in  payment  5  per  cent  per  annum  on 
a  valuation  to  be  agreed  upon.  That  the  coal  company  would  take  over 
certain  leases  of  trestles  and  sales  agency  contracts  theretofore  made  by 
the  railroad  company.  That  the  railroad  company  would  sell  and  deliver 
to  the  coal  company,  f.  o.  b.  cars  at  the  breakers,  all  coal  thereafter  mined 
by  the  former  from  all  lands  owned  or  leased  by  it,  together  with  all  coal 
purchased  by  it,  the  amount  to  be  so  sold  and  delivered  to  be  at  the 
absolute  option  of  the  seller  and  witliout  liability  upon  its  part  for  failure 
to  supply  any.  The  coal  company  agreed  to  purchase  all  coal  offered  by 
the  railroad  company,  and  no  other,  unless  necessary  to  comply  with  con- 
tracts then  outstanding.  That  the  railroad  might  retain  sufficient  coal  for 
its  use  as  a  common  carrier. 

That  the  coal  company  would  accept  from  the  railroad  company  all  coal 
delivered  on  cars  at  the  breakers,  and  pay  for  all  sizes  above  pea  65  per 
cent  of  the  general  average  f.  o.  b.  prices  at  tide  points  at  or  near  New 
York  between  Perth  Amboy  and  Edgewater,  and  for  the  smaller  sizes 
specified  portions  of  such  general  average  prices.  That  the  coal  company 
would  conduct  the  business  of  selling  so  as  best  to  conserve  the  interest  of 
and  preserve  the  good  will  and  markets  of  the  coal  mined  by  the  railroad 
company;  that  any  disputes  which  might  arise  between  the  parties  should 
be  settled  through  a  board  of  arbitration,  made  up  as  specified;  and  that 
the  terms  of  the  agreement  itself  might  also  be  modified  by  arbitration  if 
conditions  justified.  That  the  contract  should  continue  to  be  operative 
until  six  months  after  either  party  shall  notify  the  other  in  writing  of 
its  intention  to  cancel  the  same,  and  that  upon  its  expiration  the  coal 
company  would  sell  to  the  railroad  company  and  the  latter  would  buy  aH 
coal  then  stored  or  in  transit  theretofore  purchased  by  the  former  at 
prices  to  be  agreed  upon  or  fixed  by  arbitration.  The  copy  of  the  contract, 
Exhibit  A,  is  specifically  referred  to  for  a  more  complete  and  definite 
understanding  of  its  terms  and  provisions.  In  the  annual  report  of  the 
defendant  railroad  company  for  the  year  1909,  its  president  said:  "In 
conformance  with  the  decision  rendered  by  the  United  States  Supreme 
Court  that  railroad  companies  cannot  lawfully  transport  in  interstate  com- 
merce coal  owned  by  themselves,  the  sales  division  of  the  coal  department 
of  the  D.,  L.  &  W.  Railroad  was  discontinued  August  1st,  1909,  and  a  coal 
selling  company  was  organized  under  the  laws  of  the  State  of  New  Jersey. 
Therefore,  the  annual  report  of  the  coal  department  covers  but  seven 
months — from  January  to  July,  inclusive — of  the  sales  end  of  the  busi 
ness.  A  contract  was  entered  into  with  the  new  coal  company,  whercliv 
the  railroad  agreed  to  sell  its  coal  on  board  cars  at  the  mines  on  the 
same  basis  as  generally  prevails  in  the  anthracite  region,  or  what  is  knowi; 
as  the  65%  basis  of  tidewater  prices;  and  also  to  sell  and  turn  over  all 
stocks  of  coal  along  its  lines  and  on  western  docks,  and  to  lease  its  trestles, 
to  the  coal  company. 
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[Matter  omitted.] 

In  rearranging  its  affairs  in  conformance  with  the  decision  of  the 
United  States  Supreme  Court  in  what  is  known  as  the  commodities  case, 
the  company  declared  an  extra  dividend  of  50%,  which  was  payable  in 
cash,  the  stockholders,  however,  being  given  the  option  to  use  one-half  of 
this  extra  dividend  in  purchasing  stock  of  the  Delaware,  Lackawanna  & 
Western  Coal  Company,  which  was  organized  and  took  over  the  merclian 
dising  of  this  company's  coal  on  August  1st,  1909.  At  the  same  time  m 
stock  dividend  of  15%  was  declared  and  paid  to  the  stoekholders  of  the 
company.  As  a  result  its  capital  stock  was  increased  to  $30,277,000.00." 
The  defendant  coal  company  at  once  took  possession  of  the  coal  held  by 
the  railroad  and  entered  upon  the  use  of  the  sundry  facilities  belonging 
to  it  as  agreed.  The  other  terms  of  the  arrangement  likewise  have  been 
and  are  now  being  carried  into  effect.  The  railroad  company  continues  to 
buy  the  output  of  mines  belonging  to  others  located  along  its  lines,  amount- 
ing in  1911  to  about  1,500,000  tons,  and  goes  through  the  form  of  deliver 
ing  the  same  to  the  defendant  coal  company  along  with  the  product  from 
its  own  mines,  amounting  annually  to  about  7,000,000  tons.  So  much  coal 
as  the  railroad  needs  for  use  in  its  own  business  as  a  common  carrier 
(about  1,000,000  tons  annually)  is  reserved  and  not  delivered  to  its  co- 
defendant.  The  coal  company  takes  ostensible  possession  of  the  coal  so 
offered  when  delivered  on  board  cars,  causes  most  of  it  to  be  transported 
in  interstate  and  foreign  commerce  by  the  defendant  railroad,  and  is 
carrying  on  the  business  of  selling  the  same  in  its  own  name  at  the  sundry 
points  in  different  states  reached  by  the  railroad,  substantially  according 
to  the  methods  originally  adopted  by  the  latter,  all  as  agreed,  and  both 
parties  intend  to  continue  this  course.  The  annual  sales  of  the  coal  com- 
pany— four-fifths  being  outside  Pennsylvania — amount  to  from  8,000,000 
to  9,000,000  tons,  all  secured  from  the  defendant  railroad  and  transported 
by  it  as  above  shown.  And  such  coal  is  not  transported  for  use  by  the 
railroad  in  its  business  as  a  common  carrier. 

By  reason  of  the  arrangements  described,  the  support  of  the  railroad 
company,  and  the  peculiar  advantages  and  facilities  acquired,  the  coal 
company  at  once  secured  and  has  ever  since  maintained  an  unlawful 
monopoly  of  the  sale  of  coal  produced  along  defendant's  railroad,  and  has 
completely  dominated  the  markets  at  all  points  thereon  not  reached  by 
any  other  railroad.  Its  position,  power,  and  support  render  effective  com- 
petition with  it  practically  impossible,  and  the  monopoly  which  it  now  holds 
will  continue  indefinitely  unless  restrained. 

VI.  Since  the  organization  of  defendant  coal  company  there  have  been 
some  changes  in  the  ownership  of  its  stock,  but  its  stockholders  and  those 
of  the  defendant  railroad  who  own  and  control  not  less  than  85  per  cent 
of  the  shares  of  both  have  been  and  now  are  the  same  individuals  or  their 
representatives.  Not  exceeding  twenty-five  of  these  have  continuously 
owned  a  majority  of  the  stock  of  both  companies,  and  the  affairs  of  both 
have  been  dominated  and  controlled  by  a  still  smaller  number  acting  in 
concert.     Thus  substantially  the  same  group  of  individuals  acting  together 
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own,  control,  and  direct  both  the  business  of  the  railroad  and  that  of  the 
coal  company.  The  operations  of  the  coal  company  have  been  immensely 
profitable,  as  was  intended  by  those  who  procured  its  organization  and 
gave  it  the  above-described  sales  contract.  Dividends  have  been  paid  at 
the  rate  of  10  per  cent  per  annum,  and  a  surplus  exceeding  $3,500,000 — 
more  than  50  per  cent  of  a  very  large  capitalization — has  been  accumu- 
lated in  less  than  three  and  one-half  years.  The  vice-president  of  the  rail- 
road company  has  always  been  the  chief  officer  of  the  coal  company  and 
an  active  member  of  its  board  of  directors.  The  affairs  of  both  have  been 
carried  on  in  complete  accord  and  unison  and  with  the  purpose  and  effect 
of  enriching  their  common  shareholders.  The  purpose  of  the  railroad  com- 
pany and  those  who  controlled  it  in  organizing  the  defendant  coal  company 
was  to  use  the  latter  as  a  mere  instrumentality  for  retaining  under  their 
direction  and  for  their  profit  the  business  of  selling  coal  theretofore  carried 
on  by  the  railroad;  and  under  the  agreement  of  August  2,  1909 — Exhibit 
A  hereto — this  purpose  has  been  carried  into  fruition.  The  coal  company 
is  and  must  always  be  subservient  to  the  will  and  direction  of  the  railroad 
and  those  who  control  the  latter.  They  have  always  constituted  its  domi- 
nant stockholders  and  probably  always  will.  They  elect  its  officers,  deter- 
mine its  policies,  and,  moreover,  they  may  take  away  its  sole  business  upon 
six  months'  notice.  If  its  conduct  should  fail  to  meet  their  approval,  it 
may  be  deprived  of  all  benefits  under  the  sales  contract — Exhibit  A — and 
its  business  quickly  destroyed.  In  such  event  a  similar  subterfuge  could 
be  organized  and  the  profits  of  the  entire  business  still  be  secured  to  the 
stockholders  of  the  railroad. 

The  arrangement  under  which  the  defendant  companies  are  operating 
in  no  proper  or  legal  sense  destroys  or  terminates  the  interest  which  the 
railroad  company  has  in  the  output  of  the  mines  which  it  owns  and 
operates  or  in  the  coal  which  it  purchases  from  others  before  the  same 
starts  in  the  course  of  interstate  or  foreign  transportation;  but  during  the 
entire  time  and  course  of  such  transportation  the  carrier  has  an  interest 
therein  within  the  true  meaning  and  intent  of  the  statute.  The  two 
companies  are  but  instrumentalities  of  the  same  group  of  stockholders: 
the  arrangements  and  contracts  between  them  are  but  devices  to  avoi'l 
the  prohibitions  of  the  Interstate  Commerce  Act,  and  operations  under 
them  are  more  damaging  to  the  public  than  those  under  the  old  plan 
prior  to  August,  1909.  They  have  enabled  the  coal  company  to  acquire 
a  monopoly  of  the  sales  of  coal  produced  along  the  defendant  railroad, 
and  through  the  exclusive  use  of  the  instrumentalities  leased  by  the  latter 
and  otherwise  this  monopoly  will  be  continued.  Having  in  the  ways  de- 
scribed secured  for  itself  a  monopoly,  the  defendant  railroad  successfully 
undertook  to  transfer  this  to  the  coal  company,  and.  unless  prevented, 
such  monopoly  will  continue  to  the  great  detriment  of  the  public. 

Furthermore,  the  contract  between  defendant's  Exhibit  A  hereto — neces- 
sarily hinders  and  prevents  the  railroad  from  freely  fixing  its  rates  for 
transporting  coal  according  to  recognized  and  legitimate  standards,  and 
introduces   a   factor   into   the    determination   of   questions   relating   thereto 
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which  may  not  be  considered  consistently  with  the  rights  of  the  public 
and  which  necessarily  tends  to  keep  such  rates  unduly  high.  For  since 
under  the  contract  the  railroad  company  receives  for  its  coal  at  the  mines 
a  percentage  of  the  price  at  New  York  Harbor,  which  price  is  largely 
determined  by  the  freight  rate,  it  follows  that  the  higher  the  freight 
rate  from  the  mines  to  New  York  Harbor  the  higher  the  price  received  by 
the  railroad  company  at  the  mines;  and,  on  the  other  hand,  as  the  freight 
rate  decreases,  such  jjrice  decreases.  The  contract  is  thus  not  only  a  bar- 
rier against  any  reduction  in  the  railroad  company's  freight  rates  to  New 
York,  however  justified  by  the  conditions,  but  is  an  inducement  to  higher 
rates  regardless  of  any  change  in  the  cost  or  character  of  the  service.  It 
is  undue,  unreasonable,  and  unlawful  restraint  of  interstate  and  foreign 
trade  and  commerce.  The  purchase  of  coal  by  defendant  railroad  com- 
pany as  above  shown,  for  resale  or  for  transportation  over  its  lines,  is 
incompatible  with  its  duties  as  a  public  carrier,  and  the  necessary  tend- 
ency of  such  action  is  to  produce  a  monopoly  of  and  unlawfully  to  hinder 
and  restrain  interstate  and  foreign  commerce  in  that  commodity.  The  im- 
perative duty  of  a  common  carrier  by  railroad  is  to  transport  freight  and 
passengers  for  all  alike,  without  discrimination,  at  fair,  reasonable,  and 
just  rates;  and  it  may  not  enter  into  contracts  or  arrangements  the  neces- 
sary tendency  of  which  is  materially  to  hinder,  impair,  or  destroy  its  abil- 
ity to  perform  such  duty  or  its  freedom  in  determining  what  action  should 
be  taken  in  respect  thereto.  Especially  it  may  not  use  its  enormous  and 
unusual  powers  and  opportunities  to  acquire  a  monopoly  nor  make  con- 
tracts or  enter  into  arrangements  which  necessarily  tend  towards  monopoli- 
zation. 

VII.     Wherefore   petitioner   prays: 

1.  That  writs  of  subpoena  issue  directed  to  defendants  the  Delaware. 
Lackawanna  &  Western  Railroad  Company,  and  the  Delaware,  Lacka- 
wanna &  Western  Coal  Company,  commanding  each  of  them  to  appear 
herein  and  answer,  but  not  under  oath  (oath  being  exjiressly  waived), 
the  allegations  contained  in  the  foregoing  petition,  and  abide  by  and  per 
form  such  orders  and  decree  as  the  court  may  make  in  the  i^remises.  2. 
That  the  court  adjudge  that  the  Delaware,  Lackawanna  &  Western  Rail- 
road Company  has  not  since  August  2,  1909,  when  the  above-described 
contract  between  it  and  the  other  defendant  went  into  effect,  in  a  bona 
fide  way,  before  accepting  the  same  for  carriage,  divested  itself  of  all  in- 
terest in  the  anthracite  coal  purchased  from  others  or  produced  at  its 
mines  or  under  its  direction  and  control ;  and  that  it  is  and  has  been  un- 
lawfully transporting  the  same  in  interstate  and  foreign  commerce.  3. 
That  the  defendants  bo  enjoined  from  shipping,  transporting,  or  causing 
to  be  transported  any  anthracite  coal,  the  product  of  mines  owned  by  de- 
fendant railroad  company  or  purchased  by  it  from  others,  and  sold,  trans- 
ferred, or  delivered  to  defendant  coal  company  in  pursuance  of  the  above- 
described  agreement  or  arrangement  existing  between  them  or  any  simi- 
lar one.  4.  That  the  court  adjudge  the  existing  arrangements  and  agree- 
ments between  the  defendants  constitute  a  contract  and  combination  in 
restraint   of   trade    and    commerce    among    the    States    and   an    attempt    to 
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monopolize  a  part  of  such  trade  and  commerce  contrary  to  the  provisions 
of  the  act  of  July  2,  1890,  and  that  further  violations  of  said  act  in  the 
ways  specified  or  any  similar  ones  be  enjoined.  5.  That  the  court  adjudge 
the  purchase  of  coal  by  the  defendant  railroad  company  from  others  and 
the  sale  or  transfer  of  the  same  to  the  defendant  coal  company,  or  any 
other  party,  to  be  unlawful,  and  enjoin  any  such  future  action.  6.  That 
complainant  have  such  further  other  and  general  relief  as  it  may  be 
entitled  to. 

John  B.  Vreeland, 
United  States  Attorney, 
District  of  New  Jersey. 
George  W.  Wickeesham, 

Attorney  General. 
James  A.  Fowler, 

Assistant  to  the  Attorney  General. 
James  C.  McEetnolds, 
G.  Carroll  Todd, 

Special  Assistants  to  the  Attorney  General. 
February,  1913. 

FORM    XVIII.— BILL    IN     EQUITY     FOR    APPOINTMENT     OF 

RECEIVER. 

To  the  Honorable  the  Judges  of  the  [Districi]  Court  of  the  United  States 
for  the  District  of  Delaware: 

William  Buchanan,  a  resident  and  a  citizen  of  the  City,  County  and 
State  of  New  York,  on  behalf  of  himself  and  all  other  holders  of  the  in 
come  bonds  of  the  defendant  corporation  who  may  join  herein,  brings  this 
his  bill  of  complaint  against  Bay  State  Gas  Company,  a  corporation 
created  by  and  organized  and  existing  under  the  laws  of  the  State  of  Dela- 
ware, and  a  resident  and  citizen  of  said  State  and  District.  And,  there- 
upon, your   orator  complains  and   says: 

I.  The  defendant  above  named  was  incorporated  and  created  by  a 
special  Act  of  Legislature  of  the  State  of  Delaware  in  1889,  imder  the 
name  of  the  Peninsular  Investment  Company;  a  copy  of  which  Act  of 
Incorporation  is  hereto  annexed,  and  marked  "ExMbit  A."  Imme- 
diately upon  the  organization  of  the  defendant,  its  name  was  changed 
to  Bay  State  Gas  Company.  The  principal  office  of  the  defendant  is 
in  the  City  of  Wilmington,  in  the  State  of  Delaware,  and  it  is  a  citi- 
zen and  resident  of  said  city  and  State.  Your  orator  is  a  citizen  and 
resident  of  the  City,  County  and  State  of  New  York,  and  is  the  owner 
and  holder  of  $100,000  par  value  of  the  income  bonds  of  the  defendant 
company,  duly  issued  on  the  first  day  of  May,  1899,  the  total  issue 
thereof  being,  at  their  par  value,  the  sum  of  two  million  dollars.  Said 
entire  issue  of  two  million  dollars  of  income  bonds,  together  with  three 
million  dollars,  par  value,  of  the  capital  stock  of  the  defendant  com- 
pany, was  issued  to  one  Heman  G.  Mulock,  in  consideration  of  the  as- 
signment by  said   Mulock  to  the   defendant  of  a  certain   bond   or   obiiga- 
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tion  of  the  Bay  State  Gas  Company  of  Massachusetts,  for  the  sum  of 
$4,500,000.  A  copy  of  the  contract  between  the  defendant  and  said 
Muloek  is  hereto  annexed,  and  marked  "Exhibit  B. " 

Said  Muloek  acted  in  said  transaction  as  the  representative  of  the 
Beacon  Construction  Company.  A  corporation  or  a  limited  partner- 
ship organized  under  the  laws  of  the  State  of  Pennsylvania,  of  which 
company  one  J.  Edward  Addicks  was  chairman,  and  held  14,980  shares 
out  of  15,000  shares,  the  total  number  of  its  capital  stock,  and  your 
orator  subsequently  purchased  said  hundred  thousand  dollars  of  bonds 
from  said  Beacon  Construction  Company,  which  then  owned  the  same; 
and  your  orator  paid  therefor  to  said  company,  the  sum  of  $100,000  in 
cash.  A  copy  of  one  of  said  bonds  is  hereto  annexed  and  marked  ' '  Ex- 
hibit C." 

Said  obligation  of  $4,500,000  was,  as  the  complainant  is  informed  and 
believes,  until  its  alleged  cancellation,  as  hereinafter  mentioned,  the 
only  asset  of  the  defendant  company  of  any  value,  and  its  only  source 
of  income.  During  the  years  of  1890,  1891,  1892  and  1893,  the  defendant 
received  from  the  Bay  State  Gas  Company  of  Massachusetts,  as  inter- 
est upon  the  said  bond  or  obligation,  about  $1,300,000,  and  thereupon 
paid  to  your  orator  and  others  interest  upon  its  said  income  bonds  at 
the  rate  of  seven  per  cent,  per  annum  in  May,  1890,  November,  1891, 
November,  1892,  and  April,  1893.  Since  April,  1893,  defendant  has  paid 
no  interest  upon  its  said  income  bonds  to  your  orator  or  other  holders 
thereof.  A  copy  of  said  bond  or  obligation  for  $4,500,000  is  hereto  an- 
nexed and  marked  ' '  Exhibit  D. ' ' 

II.  It  is  provided  in  said  income  bonds,  among  other  things,  that  the 
defendant  will  pay  to  the  bearer  or  assigns  so  much  interest  on  said 
bonds  not  exceeding  seven  per  cent,  in  any  one  year,  and  not  to  bo 
cumulative,  as  the  net  earnings  of  the  defendant  for  each  fiscal  year, 
ending  on  the  31st  day  of  December,  will  pay;  and,  further,  that  "such 
net  earnings  are  to  be  only  part  of  the  income  of  said  company  as  would 
be  applicable  to  the  payment  of  dividends  on  its  capital  stock,  and  they 
shall  in  all  events  be  reserved  and  applied  exclusively  to  the  payment  of 
said  interest  before  and  in  preference  to  any  payment  on  account  of  any 
other  obligation  of  the  said  company  disposing  of  the  said  net  income, 
the  intention  of  these  presents  being  to  make  the  payment  of  said  inter- 
est a  first  charge  or  lien  upon  the  said  net  earnings  to  the  extent  afore- 
said." 

By  virtue  of  said  provision  the  complainant  and  other  holders  of  said 
income  bonds  had  and  have  a  specific  interest  in  the  net  earnings  of  the 
defendant,  and  a  right  to  insist  that  they  shall  be  applied  to  the  pay- 
ment, to  the  extent  specified,  of  interest  on  said  income  bonds,  and 
shall  not  be,  directly  or  indirectly,  pledged  or  incumbered  for  other 
purposes.  It  was  and  is  also  the  duty  of  defendant  not  to  contract 
liabilities  nor  use  nor  to  dispose  of  its  assets  in  any  such  manner  as  to 
impair  its  net  earnings,  except  in  the  legitimate  and  honest  manage- 
ment   of    its   afPairs;    l)ut    notwithstanding    its   duty    in    the   premises,    the 
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defendant  corporation  has  assumed  obligations  for  the  payment  of 
many  hundreds  of  thousands  of  dollars  annually;  without  any  valuable 
consideration  to  itself,  and  solely  for  the  fraudulent  purpose  of  benefit- 
ting certain  of  its  officers  in  control  of  its  affairs,  in  connection  with  cer- 
tain independent  enterprises  in  which  they  were  and  are  interested.  It 
has  disposed  or  attempted  to  dispose  of  the  said  $4,500,000  obligation 
of  the  Bay  State  Gas  Company  of  Massachusetts,  its  principal  asset, 
without  any  adequate  consideration,  and  for  the  fraudulent  purpose 
above  stated.  It  has  likewise  pledged  the  specific  income  of  property  to 
which  it  is  entitled  for  the  payment  of  obligations  other  than  its  said 
income  bonds,  and  has  fraudulently  transferred  to  one  or  more  of  its 
officers  in  control  of  its  affairs,  assets  since  acquired  of  great  value, 
without  any  adequate  consideration,  whereby  it,  the  defendant,  has  been 
nearly  or  wholly  depleted  of  its  assets,  has  ceased  to  receive  any  consid- 
erable income,  and  has  been  rendered  insolvent.  In  support  of  said  alle- 
gations, the  complainant  alleges  the  following  facts: 

III.  Ever  since  the  incorporation  of  the  defendant  one  J.  Edward 
Addicks  has  been,  and  now  is,  the  president  of  the  defendant  corpora- 
tion and  one  of  its  directors.  During  all  or  most  of  said  period  one  F.  P. 
Addicks,  a  brother  of  said  J.  Edward  Addicks,  has  been  vice-president, 
treasurer  and  one  of  the  directors.  During  the  same  period,  or  the 
greater  part  thereof,  one  "William  H.  Miller,  the  private  secretary  of 
said  J.  Edward  Addicks,  has  been  the  secretary  of  said  corporation  and 
one  of  its  directors.  The  capital  stock  of  the  defendant  was  by  its  Act 
of  incorporation  fixed  at  the  sum  of  $100,000,  but  was,  immediately 
after  its  incorporation,  increased  to  $5,000,000,  of  which  $3,000,000  was 
issued  to  said  Beacon  Construction  Company,  of  which  said  Addicks 
was  then  chairman  and  holder  of  substantially  all  its  capital  stock, 
in  part  payment  of  said  obligation  for  $4,500,000.  The  balance  of  the 
$2,000,000  of  its  stock  was  issued  to  said  J.  Edward  Addicks,  or  his 
representatives,  although,  as  complainant  is  informed  and  believes,  no 
real  consideration  was  ever  paid  therefor.  Subsequently,  in  1894,  said 
Addicks,  fearing  lest  he  might  lose  control  of  the  defendant  corporation 
by  reason  of  a  large  part  of  said  stock  having  previously  been  sold  to 
independent  parties,  caused  the  capital  of  the  defendant  to  be  indreased 
to  $15,000,000.  Said  J.  EBward  Addicks- caused  said  increase  to  be  made 
solely  for  the  purpose  of  retaining  control  of  the  defendant  corporation. 
A  sufficient  amount  of  said  new  stock  to  enable  him  to  remain  in  control 
was  issued  to  him  or  his  representatives  or  associates  without  any  real 
consideration  therefor;  and  said  issue  was  fraudulent  and  in  violation 
of  the  charter  of  said  company,  which  provided  that  all  new  stock  should 
be  offered  to  existing  stockholders  in  the  first  instance,  which  was  not 
in  fact  done.  By  virtue  of  his  control  of  the  capital  stock  said  J.  Edward 
Addicks  has  always  named  the  directors  and  officers  of  the  defendant 
company  and  directed  its  affairs,  and  none  of  the  officers  or  directors  of 
said  company  have  ever  acted  as  such  independently,  but  they  and  each 
of  them  have  always  acted  as  officers  and  directors  of  defendant  solely 
as  the  creatures  of  said  J.  Edward  Addicks. 
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Prior  to  or  early  in  1889,  as  appears  by  the  agreement  next  herein  re- 
ferred to,  said  J.  Edward  Addicks,  together  with  one  W.  E.  L.  Dillaway, 
who  was  the  attorney  of  said  Addicks,  acquired  the  ownership  of  the 
entire  capital  stot-k  of  the  Boston  Gas  Light  Company,  of  the  Roxbiiry 
Gas  Light  Company,  of  tlie  South  Boston  Gas  Light  Company,  and  of 
the  Bay  State  Gas  Company,  of  Massachusetts,  all  of  which  were  and 
are  corporations  organized  under  the  laws  of  the  State  of  Massachu- 
setts, and  engaged  in  the  manufacture  and  sale  of  gas  in  the  city  of 
Boston.  On  the  16th  day  of  February,  1889,  said  Addicks  caused  to  be 
organized  under  the  general  laws  of  the  State  of  New  Jersey,  a  corpora- 
tion called  the  Bay  State  Gas  Company,  with  a  capital  of  one  million 
dollars.  Thereuj)on  said  Bay  State  Gas  Company  of  New  Jersey  is- 
sued its  negotial)le  bonds  to  the  amount  of  sixteen  millions  of  dollars, 
of  which  twelve  millions  of  dollars  were  and  are  designated  as  United 
Gas  bonds,  second  series;  and  said  Addicks  and  the  said  Dillaway 
thereupon  assigned  to  said  Bay  State  Gas  Company  of  New  Jersey, 
subject  to  the  agreements  hereinafter  mentioned  all  their  interest  and 
the  interest  of  each  of  them  in  the  capital  stock  of  the  above-mentioned 
Boston  gas  comj^ahies  in  exchange  for  seven  millions  of  dollars  in  the 
amount  of  the  first  series  of  said  bonds  of  the  Bay  State  Gas  Com- 
pany of  New  Jersey,  and  three  millions  of  dollars  of  bonds  of  said 
company,  second  series,  and  its  entire  capital  stock  of  one  million  dollars. 
By  two  agreements  similar  in  terms,  dated  January  1,  1889,  between 
said  J.  Edward  Addicks,  said  W.  E.  L.  Dillaway,  said  Bay  State  Gas 
Company  of  New  Jersey,  and  the  Mercantile  Trust  Company  of  the  city 
of  New  York,  a  New  York  corporation,  of  one  of  which  agreements 
a  copy  is  hereto  annexed  marked  "Exhibit  E, "  it  was  provided,  among 
other  things,  that  as  security  for  the  payment  of  said  bonds  of  the  Bay 
State  Gas  Company  of  New  Jersey,  the  entire  capital  stock  of  the  said 
four  Boston  corporations  so  transferred  to  the  Bay  State  Gas  Company 
of  New  Jersey  should  be  issued  in  the  name  of  the  said  Mercantile 
Trust  Company,  as  trustee,  and  deposited  with  it  as  security  for  the  pay- 
ment of  said  bonds,  as  aforesaid.  In  and  by  said  agreements  it  was  pro- 
vided, among  other  things,  that  said  Mercantile  Trust  Company  should, 
at  all  stockholders'  meetings  of  the  said  Boston  gas  companies,  vote 
upon  the  stock  for  such  persons  or  directors  of  said  Boston  gas  com- 
panies as  the  Bay  State  Gas  Company  of  New  Jersey  should  direct. 
It  was  also  therein  provided  that  the  said  Mercantile  Trust  Company, 
as  trustee,  should  collect  the  dividends  upon  the  stock  of  said  Boston 
gas  companies,  as  the  same  should  be  paid,  and  should  apply  the  same 
to  the  payment  of  its  compensation  for  services  in  the  execution  of 
the  trusts  declared  by  said  agreements,  and  for  its  necessary  expenses 
in  and  about  the  same;  to  the  payment  of  all  taxes  which  might  be 
lawfully  levied  or  assessed  upon  it  by  reason  of  its  ownership  of  said 
stocks;  to  the  payment  of  interest  upon  the  bonds  of  said  first  and 
second  series  as  the  same  should  accrue,  and  to  the  creation,  by  in.stall- 
ments,  of  a  sinking  fund,  as  provided  in  said  trust  agreements;  and  that 
the  surplus,  if  any,  should  be  paid  over  to  the  Bay  State  Gas  Company 
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of  New  Jersey.  The  par  value  of  the  stock  of  said  Boston  gas  companies 
so  transferred  to  said  Bay  State  Gas  Company  of  New  Jersey  in  exchange 
for  said  ten  millions  of  dollars  of  its  negotiable  bonds,  and  one  million 
dollars  of  its  capital  stock,  and  so  pledged  with  the  Mercantile  Trust 
Company,  as  security  for  the  payment  of  ten  millions  of  dollars  of  bonds, 
as  appears  from  the  returns  of  such  gas  companies  to  the  Board  of  Gas 
Commissioners  of  Massachusetts,  was  the  sum  of  $4,400,000 ;  and,  as 
appears  from  the  records  of  the  Boston  Stock  Exchange,  the  market  value 
of  said  stocks  was,  in  January,  1889,  after  the  value  had  been  enhanced 
by  the  endeavor  of  said  Addicks  and  said  Dillaway  to  purchase  the 
same,  only  slightly  over  seven  millions  of  dollars.  As  appears  from 
the  terms  of  said  ten  millions  of  dollars  of  bonds,  the  annual  interest 
thereon  was  five  hundred  thousand  dollars.  The  annual  charges  of  the 
trustee  for  its  services,  expenses  and  taxes  paid  amounted  to  from 
two  to  three  hundred  thousand  dollars  annually  in  addition.  The 
total  annual  charges  of  said  trustees  under  said  agreement,  exclusive 
of  the  sinking  fund,  amounted  consequently  from  seven  to  eight  hundred 
thousand  dollars.  The  dividends  on  the  stock  of  the  four  Boston  gas 
companies,  out  of  which  said  annual  charges  were  to  te  paid,  as  appears 
by  the  sworn  returns  of  the  companies  to  the  Board  of  Gas  Commissioners 
of  Massachusetts,  amounted  in  the  year  ending  June  30,  1889,  to  only 
$363,000,  and  in  the  year  ending  June  30,  1890,  to  only  $370,200,  leaving 
an  annual  deficit  of  approximately,  three  to  four  hundred  thousand  dollars. 
This  annual  deficit  the  Bay  State  Gas  Company  of  New  Jersey  as  appears 
by  the  terms  of  said  agreement,  agreed  to  pay  to  the  Mercantile  Trust 
Company;  but  the  Bay  State  Gas  Company  of  New  Jersey  had  no  assets 
of  any  kind  whatsoever  except  the  equity  in  the  capital  stock  of  the  four 
Boston  gas  companies,  which  was  of  no  value. 

As  appears  by  the  contract  hereinafter  mentioned,  some  time  prior  to 
April  9,  1890,  said  Addicks  and  said  Dillaway  fraudulently,  by  exer- 
cising the  control  by  said  Addicks  of  defendant  hereinafter  described, 
sold  and  transferred  to  the  defendant  company  shares  of  the  capital 
stock  of  the  Bay  State  Gas  Company  of  New  Jersey  of  the  par  value  of 
$995,000.  The  complainant  is  ignorant  as  to  what  consideration  was 
paid  said  Addicks  and  Dillaway  therefor.  Said  stock  of  the  Bay  State 
Gas  Company  of  New  Jersey  was  of  no  value,  as  the  company  had  no 
assets  other  than  the  equity  in  the  capital  stock  of  the  four  Boston  gas 
companies,  as  hereinbefore  stated. 

On  the  9th  day  of  April,  1890,  said  J.  Edward  Addicks  fraudulently 
caused  an  agreement  to  be  made  between  the  defendant  and  the  Bay 
State  Gas  Company  of  New  Jersey,  which  agreement  was  signed  by 
said  J.  Edward  Addicks,  as  president,  and  W.  H.  Miller,  as  secretary, 
of  the  defendant,  and  by  said  F.  P.  Addicks,  as  treasurer,  and  W.  H. 
Miller,  as  secretary,  of  the  Bay  State  Gas  Company  of  New  Jersey,  of 
which  agreement  a  copy  is  hereto  annexed  and  marked  ' '  Exhibit  F. ' ' 
In  and  by  said  agreement  it  was  provided,  in  substance,  that  the  de- 
fendant should  pay  to  the  Bay  State  Gas  Company  of  New  Jersey,  from 
time   to   time,   such  sums  of  money  as   should  become   due   from   the   Bay 
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State  Gas  Company  of  New  Jersey,  to  the  Mercantile  Trust  Company 
under  said  time  agreement  in  case  the  annual  dividends  upon  the  capital 
stock  of  the  four  Boston  Companies  should  be  insufficient  to  pay  the 
fixed  charges  in  respect  of  the  aforesaid  bonds  issued  by  the  Bay  State 
Gas  Company  of  New  Jersey. 

At  the  time  said  agreement  was  made,  said  J.  Edward  Addicks  was 
the  president  and  a  director  in  both  the  defendant  corporation  and  the 
Bay  State  Gas  Company  of  New  Jersey,  and  was  in  control  of  l)Otli 
corporations  and  of  their  respective  boards  of  directors,  both  of  whicli 
boards  were  his  agents  and  acted  under  his  orders.  The  defendant 
received  no  consideration  for  said  agreements.  The  alleged  considera- 
tion, namely,  the  assignment  by  the  New  Jersey  company  to  the  de- 
fendant of  any  excess  of  dividends,  was,  in  fact,  no  consideration; 
first,  because  the  defendant,  as  owner  of  the  capital  stock  of  the  New 
Jersey  company,  was,  prior  to  said  agreement  entitled  to  such  sur- 
plus, if  any,  as  a  dividend;  and  secondly,  because,  in  fact,  there  was 
no  reasonable  probability  of  there  ever  being  any  such  surplus;  since  the 
aggregate  dividends  of  the  four  Boston  companies  for  the  year  end- 
ing June  30,  1890,  as  appears  in  the  sworn  return  of  said  companies 
to  the  Board  of  Gas  Commissioners  of  Massachusetts,  were  only  $370,200, 
thus  leaving  a  deficiency  of  between  three  and  four  hundred  thousand 
dollars,  which  the  defendant,  by  reason  of  said  agreement,  became  bound 
to  pay  to  the  Mercantile  Trust  Company  of  New  York  during  that 
year. 

The  said  J.  Edward  Addicks,  the  said  E.  P.  Addicks  and  the  sai<I 
W.  E.  L.  Dillaway  were,  at  the  time  of  the  signing  of  said  agreement, 
officers  and  directors  of  the  four  Boston  companies,  and  were  familiar 
with  said  facts.  Said  J.  Edward  Addicks  caused  said  agreement  to  be 
made  by  the  defendant  solely  for  the  fraudulent  purpose  of  further 
securing  the  ten  millions  of  dollars  of  bonds  of  the  Bay  State  Gas 
Company  of  New  Jersey,  which  were  owned  by  said  Addicks  and  said 
Dillaway,  and  to  enable  said  Dillaway  to  sell  and  dispose  of  the  same; 
and  there  was  no  intention  or  expectation  of  benefiting  the  defendant 
thereby. 

As  appears  by  the  sworn  returns  of  the  Boston  gas  companies  to  the 
Board  of  Gas  Commissioners  of  Massachusetts  for  the  year  ending 
June  30,  1891,  the  aggregate  dividends  upon  the  capital  stock  of  the 
four  companies  amounted  to  only  $319,500;  for  the  year  ending  June 
30,  1892,  to  only  $372,600;  for  the  year  ending  June  30,  1893,  to  only 
$371,350;  for  the  year  ending  June  30,  1894,  to  only  $509,400,  and  for 
the  year  ending  June  30,  1895,  to  only  $469,900.  The  defendant  has, 
in  pursuance  of  said  fraudulent  agreement,  from  time  to  time,  paid 
to  the  Bay  State  Gas  Company  of  New  Jersey  large  sums  of  money, 
aggregating  several  hundreds  of  thousands  of  dollars  a  year.  Since 
the  1st  day  of  May,  1894,  the  defendant  has  paid  to  the  Bay  State 
Gas  Company  of  New  Jersey  large  sums  of  money,  aggregating  several  . 
hundreds  of  thousands  of  dollars  a  year.  Since  the  1st  day  of  May, 
1894,   the    defendant   has   paid   to    the   Bay   State    Gas   Company   of   New 
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Jersey,  in  addition  to  the  sums  necessary  to  pay  the  balance  of  the 
interest,  taxes  and  other  charges  upon  said  bonds,  a  sum  amounting  to 
between  eighty  and  ninety  thousand  dollars  a  year,  for  the  purpose 
of  providing  a  sinking  fund  for  the  retirement  of  said  bonds.  Said 
agreement  between  the  defendant  and  the  Bay  State  Gas  Company 
of  New  Jersey  was  and  is  fraudulent  and  void  as  against  the  com- 
plainant and  the  other  holders  of  the  income  bonds  of  the  defendant. 
The  payments  made  thereunder  were  illegal  and  fraudulent  disposi- 
tions of  the  assets  of  the  defendant  company,  whereby  its  net  earnings 
were  impaired  to  such  an  extent  that  the  defendant  has  not  been  able 
to  pay  any  interest  upon  its  income  bonds  since  the  1st  of  May,  1893,  and 
has  paid  no  such  interest  to  your  orator  or  other  holder  of  said  income 
bonds  since  said  date. 

So  long  as  the  defendant  remains  under  the  control  and  management 
of  said  J.  Edward  Addicks,  and  as  long  as  it  has  any  assets  left,  it 
will  continue  to  make  payments  to  said  Bay  State  Gas  Company  of 
New  Jersey,  in  pursuance  of  said  fraudulent  contract,  and  it  threatens 
and  intends  to  make  said  payments.  The  Bay  State  Gas  Company  of 
New  Jersey  has  no  assets  of  any  value,  and  if  such  payments  are  allowed 
to  continue  the  defendant  and  its  creditors  will  be  unable  to  recover  the 
amounts  so  paid. 

IV.  In  the  year  1893  a  committee  of  the  Legislature  of  the  Common- 
wealth of  Massachusetts  investigated  the  affairs  of  the  Bay  State  Gas 
Company  of  Massachusetts,  and  its  affiliated  companies,  and  as  the  result 
of  such  investigation  an  Act  was  passed,  being  Chapter  474  of  the  Acts 
of  the  year  1893,  by  which  it  was  provided,  among  other  things,  in  sub- 
stance, that  the  charter  of  the  Bay  State  Gas  Company  of  Massachusetts 
should  be  revoked  and  annulled,  unless  said  company  should,  prior  to 
December  1,  1893,  "procure  or  cause  a  certain  obligation  of  $4,500,000, 
dated  the  11th  day  of  iVfarch,  1885,  and  issued  by  said  company  as  part 
consideration  for  a  contract  for  the  construction  of  its  works,  to  be 
legally  canceled  and  discharged,  and  shall  surrender  and  deliver  the 
said  obligation  thus  legally  canceled  and  discharged  to  the  Commissioner 
of  Corporations. ' '  And  in  Section  4  of  said  Act  it  was  further  pro- 
vided that  said  Massachusetts  corporation  ' '  The  Bay  State  Gas  Company 
may,  for  the  purpose  of  procuring  such  cancellation  and  delivery  of  said 
obligation,  issue  to  the  holder  or  holders  of  said  obligation,  upon  the 
said  delivery,  stock  to  an  amount  equal  to  the  excess  of  the  actual 
market  value  of  the  property  of  said  company  over  five  hundred  thousand 
dollars,  not  including  therein  any  value  of  its  franchises. ' '  Said  obliga- 
tion for  $4,500,000  was  the  same  one  which  had  been  assigned,  as  afore- 
said, to  the  defendant,  and  in  part  payment  for  which  the  income  bonds 
of  the  defendant  had  been  issued,  and  at  the  time  of  the  passage  of  said 
Act  it  was  held  by  the  defendant  and  was  its  only  asset  of  any  sub- 
stantial value.  In  case  of  the  dissolution  of  the  Bay  State  Gas  Com- 
pany, of  Massachusetts,  as  provided  in  said  Act,  the  defendant,  as 
holder  of  said  obligation,  had  and  has  a  claim  on  the  property  of  the  Bay 
State    Gas    Company    of    Massachusetts,    which    property    then    was,    and 
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still  is,  of  great  value,  being  valued  in  the  sworn  returns  of  the  officers 
of  the  company  at  over  five  millions  of  dollars,  and  which  was  valued  by 
Commissioners    subsequently    appointed    under    the   terms    of    said    Act    at 
two   millions   of   dollars,   exclusive   of   its   franchises.      Had    said   property 
of    said    Massachusetts    company    been    then    sold    and    distributed    among 
its  creditors,   said  outstanding  $4,500,000  would  have  been  paid  in   full. 
At  the  time  of  the  passage  of  said  Act  said  J.  Edward  Addicks,  by  virtue 
of  his  control  of  the  defendant  company,  controlled  the  affairs  of  the  Bay 
State   Gas   Company   of   New  Jersey,   the   stock   of   which   was   owned    by 
the   defendant  company,   and   by  virtue   of   the   control   of  the   Bay   State 
Gas   Company   of   New   Jersey   he   was   enabled   to   name   the   directors   of 
the    four    Boston    gas    companies,    who    were    elected    by    the    Mercantile 
Trust   Company   as   holder   of   the   capital   stock    of    said   companies.      By 
virtue    of    said    control    said    Addicks    has    caused    himself,    his    brother, 
F.  P.  Addicks,  and  his  attorney,  said  W.  E.  L.  Dillaway,  to  be  elected 
officers   and    directors   of   said   four    Boston    companies,   and   the   said    J. 
Edward  Addicks  to  be  elected  president  of  the  Boston  Gas  Light  Com- 
pany;   and,  at  the  time  of  the  passage  of  said  Act,   as  appears  by  the 
testimony    of    said   Addicks   at   said    investigation,    he    was    in    receipt    of 
a    salary    of    $25,000   per   annum    as   president   of   the   Boston   Gas    Light 
Company,    paid    by    said    gas    light    company    to    him,    which    salary    was 
fraudulently    paid    and    grossly    in    excess    of    the    value    of    his    services 
as  such  president.     If  the  charter  of  the  Bay  State  Company  of  Massa- 
chusetts   had    been    revoked,    as    provided    in    said    Act,    it    would    have 
resulted   in   a   default,   under   the   terms   of  the   trust   agreement   securing 
the   $10,000,000   of  bonds  acquired  by  said  J.   Edward   Addicks,  and   said 
Dillaway,    as   aforesaid,    and    in   the    sale    by   the    Mercantile    Trust    Com- 
pany  of  the  capital  stock  of   said  four  Boston  companies,   and   the   same 
with    the    control    of    said    Boston    companies    would    have    passed    out    of 
the    control    of    said    Addicks.      Thereupon,    for    the    fraudulent    purpose 
of   promoting   his    own   interests    and    in    utter    disregard   of    the    interest 
of    the    defendant    corporation,    of   which    he    was    then   president    and    a 
director,    and    which    he    controlled,    said    Addicks    caused    said    obligation 
for    $4,500,000    to    be    delivered   to    the    said    Mercantile    Trust    Company, 
which    company,    as    appears    from    the    original    obligation    now    in    the 
hands    of   the    Commissioner    of    Corporations    of    Massachusetts,    endorsed 
upon   it   what  purported   to   be   a   cancellation   thereof,   and   delivered    the 
same    to     said     Commissioner    of     Corporations.       Thereafter,    under    the 
provisions  of   said  Act,  the  Mercantile   Trust  Company,  as  owner   of  all 
the    stock    of    the    Bay    State    Gas    Company,    of    Massachusetts,    caused 
the   capital   stock   of    said    company   to    be   increased    to   two    millions   of 
dollars,   being    $1,500,000   in    addition   to    its   original   capitalization,    and, 
at    the    request    and    with    the    connivance    of    said    J.    Edward    Addicks, 
wrongfully,   and   in  utter  disregard   of  the  rights  of  the  complainant   and 
the    income    bondholders    of    the    defendant,    caused    such    new    stock    to 
be    issued    to    it,    said    Mercantile    Trust    Company,    as    additional    secur- 
ity, to  secure  said  bonds  of  the   Bay   State  Gas  Company,  of  New  Jer- 
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sey,  under  the  trust  agreements  hereinbefore  mentioned  relating  to  the 
issue  of  said  bonds. 

Thereafter,  said  Mercantile  Trust  Company,  in  violation  of  said 
trust  agreements,  certified  and  delivered  to  said  J.  Edward  Addicks 
$1,300,000,  or  thereabouts,  in  amount  of  the  first  series  of  said  bonds, 
in  addition  to  the  several  millions  of  dollars  of  said  first  series  already 
issued,  and  said  Addicks  delivered  said  bonds  to  the  defendant;  and 
said  bonds,  which  never  had  a  value  equal  to  their  par  value,  are  the 
only  consideration  the  defendant  ever  received  for  the  alleged  surrender 
and  cancellation  of  the  $4,500,000  obligation,  which  then  was  worth  at 
least  $4,500,000.  Prior  to  the  delivery  of  said  bonds  to  the  defendant — 
to  wit,  in  1893 — the  fixed  charges  on  the  ten  millions  of  dollars  of  bonds 
already  issued  were  between  seven  and  eight  hundred  thousand  dollars 
per  annum,  and  the  aggregate  dividends  of  the  Boston  gas  companies 
were  only  $371,350,  thus  leaving  an  annual  deficit  of  between  three  and 
four  thousand  dollars  to  be  paid  by  the  defendant  to  the  Bay  State  Gas 
Company,  of  New  Jersey,  under  the  fraudulent  agreement  hereinbefore 
set  out.  After  the  issue  of  said  new  stock  of  the  Bay  State  Gas  Com- 
pany, of  Massachusetts,  the  dividends  of  said  four  Boston  gas  companies 
were,  for  the  year  ending  June  30,  1894,  only  $509,400,  and  the  fixed 
charges  on  the  outstanding  bonds  amounting  to  ten  millions  of  dollars, 
including  the  payment  into  the  sinking  fund,  which  became  due  the  first 
day  of  May,  1894,  were  between  seven  and  eight  hundred  thousand  dollars; 
thus  leaving  a  deficit  of  between  $250,000  and  $350,000  to  be  provided 
and  paid  by  the  defendant  as  aforesaid.  The  issue  of  $1,300,000  more 
bonds  to  the  defendant  gave  it  an  income  of  five  per  cent,  thereon,  or 
$65,000  per  annum,  so  long  as  it  held  them.  But  as  the  same  have  in- 
creased the  annual  amount  which  defendant  was  required  to  pay  to  the 
Bay  State  Gas  Company  of  New  Jersey  by  the  amount  of  such  interest, 
and  also  by  the  amount  of  $13,000  per  annum,  by  which  the  annual 
payment  into  the  sinking  fund  was  thus  increased,  the  issue  of  said 
bonds  to  the  defendant  company,  instead  of  adding  to  its  income  re- 
duced its  income  to  the  amount  of  $13,000  per  annum.  At  that  time 
the  defendant  had  no  other  assets  of  any  value.  The  cancellation  of 
said  $4,500,000  obligation,  the  issue  of  the  new  stock  of  the  Bay  State 
Gas  Company  of  Massachusetts  to  the  Mercantile  Trust  Company,  as 
trustee,  instead  of  to  the  defendant,  and  the  issue  of  $1,300,000  of 
additional  bonds,  and  their  delivery  to  the  defendant,  were  procured  by 
said  J.  Edward  Addicks  through  the  exercise  of  his  control  over  defendant 's 
Board  of  Directors  and  otherwise,  for  fraudulent  purposes  of  his  own  and 
in  utter  disregard  of  the  interest  of  the  defendant  corporation  and  the 
rights  and  interests  of  the  holders  of  the  income  bonds  of  the  defendant. 

Said  .J.  Edward  Addicks  has  claimed  to  be  a  creditor  of  the  defendant 
company  for  large  amounts,  but  the  complainant,  your  orator,  charges, 
upon  information  and  belief,  that  such  indebtedness  is  fictitious.  The 
complainant  further  charges,  upon  information  and  belief,  that  the  de- 
fendant has  been  caused,  by  said  Addicks,  to  apply  a  substantial  portion 
of  said  $1,300,000  bonds,  or  the  proceeds  thereof,  to  the  settlement  of  its 
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alleged  indebteduess  to  the  said  Addicks,  said  Addicks  beiug  all  the 
time  president  and  director  of  the  defendant  corporation,  and  in  con- 
trol of  it  and  its  Board  of  Directors.  The  complainant  charges,  upon 
information  and  belief,  that  the  amounts  so  received  by  said  Addicks, 
largely  exceed  any  just  claims  which  he  has  against  the  defendant  com- 
pany. 

V.  But  for  the  said  fraudulent  acts  of  the  defendant  as  induced  by 
said  Addicks,  whereby  the  assets  and  income  of  the  defendant  have 
been  fraudulently  and  illegally  diverted,  the  net  earnings  of  the  com- 
pany would  have  been  sufficient  to  pay  interest  equal  to  seven  per 
cent,  upon  the  income  bonds  of  the  defendant  up  to  and  including  the 
present  time;  and  the  defendant  owes  the  complainant,  in  respect  to 
said  income  bonds,  such  interest  from  April  1st,  1893,  at  said  rate,  to 
date.  Your  orator  charges,  upon  information  and  belief,  that  the  de- 
fendant has  been  compelled  by  said  Addicks,  by  the  exercise  of  his 
control  over  its  Board  of  Directors,  as  aforesaid,  to  fraudulently  dis- 
pose of  nearly,  if  not  all,  of  the  said  $1,300,000  of  bonds  which  consti- 
tuted its  only  valuable  assets,  for  the  purpose  of  making  such  fraudu- 
lent settlements  with  said  Addicks,  and  for  the  purpose  of  making 
said  payments  to  the  Bay  State  Gas  Company,  of  New  Jersey.  The 
only  assets  of  the  defendant  of  any  value  are  such  portions  of  said 
$1,300,000  of  bonds,  if  any,  as  have  not  heretofore  been  disposed  of, 
and  the  stock  of  the  Bay  State  Oas  Company,  of  New  Jersey,  which  is 
of  no  value.  Outside  of  its  capital  stock  and  the  principal  of  its 
$2,000,000  of  income  bonds,  its  liabilities  actually  due  consist  of  sun- 
dry floating  indebtedness  amounting,  as  your  orator  is  informed  and 
believes,  to  several  hundreds  of  thousands  of  dollars,  and  of  the  accu- 
mulated interest  upon  said  income  bonds  amounting  to  $420,000.  On 
January  1st,  1897,  the  semi-annual  interest  upon  the  bonds  secured  by 
said  trust  agreements,  amounting  to  at  least  $282,500,  will  become  due, 
and  the  defendant  will  be  obliged  to  make  a  large  payment  to  the  Bay 
State  Gas  Company,  of  New  Jersey,  to  cover  the  deficit.  The  defend- 
ant company  is  insolvent.  The  defendant  company  intends  to  use  any 
assets  which  may  still  remain  to  it  for  the  purpose  of  continuing  its 
payments  to  the  Bay  State  Gas  Company,  of  New  Jersey,  as  the  same 
become  due.  The  defendant  company  will  not,  so  long  as  it  remains 
in  the  control  of  said  Addicks,  take  any  steps  to  avoid  the  fraudulent 
contracts,  obligations  and  transfers  hereinbefore  mentioned,  or  to  re- 
cover back  any  of  its  assets  so  wasted  and  misappropriated,  as  afore- 
said. Unless  restrained  by  this  Court  the  defendant  threatens  and  in- 
tends to  remove  its  assets,  bonds  and  papers  into  another  State  and 
district.  The  amount  due  to  your  orator  from  the  defendant  company, 
and  in  controversy  hereunder,  exclusive  of  interest  and  costs,  exceeds 
the  sum  of  $2,000.  Your  orator  did  not  acquire  knowledge  or  notice  of 
the  fraudulent  acts  hereinbefore  set  forth  before  the  first  day  of  Sep- 
tember, 1896.  Your  orator  is  without  any  adequate  relief  at  law.  Your 
orator  offers  to  do  whatever  equity  requires  in  the  premises.  Wherefore, 
your  orator  prays  as  follows: 
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1.  That  a  subpoena  may  issue  out  of  this  Honorable  Court,-  directed 
to  said  defendant  Bay  State  Gas  Company,  requiring  and  commanding 
it  to  appear  in  this  cause  upon  a  day  certain  and  answer  the  several 
allegations  in  this  bill  of  complaint  contained,  an  answer  under  oath 
being  hereby  expressly  waived. 

2.  That  it  may  be  adjudged  and  decreed  by  this  Honorable  Court  that 
the  said  defendant  was,  at  and  before  the  time  of  the  filing  of  this  bill  of 
complaint,  and  now  is,  insolvent. 

J.  That  the  said  defendant  Bay  State  Gas  Company  may  be  com- 
pelled to  render  a  full,  true  and  perfect  account,  under  the  direction  of 
this  Honorable  Court,  of  all  money,  assets  and  property  of  whatso- 
ever nature  which  have  been  received  or  owned  by  it  since  the  date 
of  its  incorporation  to  the  present  time  inclusive,  and  of  the  income 
thereon,  together  with  all  payments  and  all  dispositions  made  by  it  of 
its  moneys,  assets  and  property  of  every  nature  and  description  since 
said  date.  . 

4.  That  it  may  be  adjudged  and  decreed  by  this  Honorable  Court 
that,  but  for  the  illegal  and  fraudulent  disposition  of  its  assets  by  the 
defendant,  its  net  earnings  would  have  been  sufficient  to  pay  to  your 
orator  and  other  holders  of  said  income  bonds  interest  on  tlie  income 
bonds  held  by  him  and  them  as  aforesaid,  at  the  rate  of  seven  per 
cent,  per  annum  from  the  first  day  of  May,  1893,  to  the  present  time, 
and  that  the  defendent  be  ordered  to  pay  the  same  to  your  orator  and 
the  other  income  bondholders,  and  that  its  remaining  assets  be  divided 
among  its  creditors. 

5.  That  for  the  purpose  of  preserving  its  assets  of  the  defendant 
from  further  misappropriation,  and  for  the  purpose  of  recovering  for 
its  creditors  so  far  as  possible  such  portions  of  its  assets  as  have  been 
disposed  of  fraudulently  and  without  consideration,  one  or  more  suit- 
able persons  may  be  apjjointed  interlocutory  receiver  or  receivers  of 
the  assets,  effects  and  credits  of  the  defendant,  to  preserve  the  same 
until  the  final  decree  herein,  with  all  the  powers  conferred  by  Chapter 
181  of  the  Laws  of  the  State  of  Delaware  for  1891,  and  such  other 
powers  in  the  premises  as  to  this  Honorable  Court  shall  seem  fit;  and 
that  said  receiver  herein  be  continued  in  the  final  decree  to  carry  the 
same  into  effect. 

6.  That  the  said  defendant  and  its  officers,  directors,  agents,  attor- 
neys and  servants  may  be  perpetually  enjoined  and  restrained  by  in- 
junction of  this  Honorable  Court  from  selling,  alienating  or  in  any 
manner  disposing  of  any  of  the  property,  money,  choses  in  action, 
securities,  assets  or  effects  whatsoever  of  the  said  defendant,  or  from 
removing  from  the  District  of  Delaware  or  otherwise  disposing  of  any 
documents,  contracts,  obligations,  records,  books,  accounts  or  papers 
belonging  to  or  in  the  possession  or  control  of  the  said  defendant  or 
Its  officers,  directors,  agents,  attorneys  or  servants,  and  that  a  prelimi- 
nary injunction  may  issue  out  of  this  Honorable  Court  enjoining  and 
restraining  the  said  defendant,  its  officers,  directors,  agents,  attorneys  and 
servants  in  like  manner  until  the  further  order  of  the  Court. 
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7.  That  your  orator  may  have  for  it  other  and   further   remedy   in   the 
premises  as  may  he  just,  including  its  costs. 
And  your  orator  will  ever  pray,  etc 

Anthony  IIiggins, 
Solicitor  for  Complainant, 
Anthony  Higgins,  Wilmington,  Delaware. 

Frederick  E.  Snow, 
Roger  Foster, 

Of  Counsel. 
([District]   Court  of  the   United  States,  DiMrict  of  Delaware.) 

William   Buchanan,     ') 

against  i 

Bay  State  Gas  Company.! 

State  of  New  York,  "| 

SoiiTiiERN  District  of  New  York,  Iss. 
City  and  County  of  New  York, 

William  Buchanan,  being  duly  sworn,  says:  I  reside  in  the  City, 
County  and  State  of  New  York,  and  I  am  the  complainant  herein.  Each 
and  every  allegation  in  the  foregoing  bill  of  complaint  is  true  to  my 
own  knowledge  except  as  to  the  matters  therein  stated  to  be  alleged 
upon  information  and  belief,  and  as  to  these  matters,  I  believe  it  to  be 
true.  I  hereby  incorporate  the  foregoing  bill  into  this  affidavit  and 
refer  to  the  same  with  the  same  effect  as  if  it  were  herein  repeated 
specifically  and  at  length. 

William  Buchanan. 
Sworn  to  before  me  this  13th  Henry  Higgins, 

day  of  October,  1896.  Notary  Public, 

(Notarial  Seal.)  N_  Y.  Co. 

FORM  XIX.— FRIENDLY  BILL  FOR  APPOINTMENT  OF  RECEIVER. 

\Re  Metropolitan  Railway  Receivership,  208  U.  S.  90.] 

/;(  the   \Dis1rict]  Court  of  the  United  States,  for  the  Southern  DistrU  t  of 

New  Yorl-. 

The  Pennsylvania  Steel  Company  and"! 

The  Degnon  Contracting  Company, 

Complainants, 

against  J.  In   Equity. 

New  York  City  Railway  Company,  De- 1 

fendant. 

To  the  Judges  of  the  |  DMriet]  Court  of  the  United  States,  for  the  Southern 
District  of  New  York: 

Your  orators,  The  Pennsylvania  Steel  Company,  a  cori>oration  duly 
organized  and  existing  under  the  laws  of  the  State  of  Pennsylvania,  and 
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a  citizen  of  said  State,  and  The  Degnon  Contracting  Company,  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  State  of 
New  Jersey,  and  a  citizen  of  said  State,  bring  this  their  bill  of  com- 
plaint on  their  behalf  and  on  behalf  of  all  other  creditors  of  New 
York  City  Eailway  Company,  defendant,  who  may  hereafter  join  in  the 
prosecution  of  this  suit  against  the  New  York  City  Eailway  Company, 
a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  New  York  and  a  citizen  of  said  State,  resident  in  the 
Southern  District  of  New  York,  and  thereupon  your  orator  alleges  as 
follows : 

First. — That  your  orator,  The  Pennsylvania  Steel  Company,  is  a  cor- 
poration duly  organized  and  existing  under  the  laws  of  the  State  of 
Pennsylvania  and  a  citizen  and  resident  of  said  State,  and  your  orator. 
The  Degnon  Contracting  Company  is  a  corporation  duly  organized  and 
existing  under  the  laws  of  the  State  of  New  Jersey  and  a  citizen  and 
resident  of  said  State. 

Second. — On  information  and  belief  that  the  defendant  was  at  all 
the  times  hereinafter  mentioned  and  is  a  corporation,  duly  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York 
and  a  citizen  of  said  State,  having  its  principal  office  in  the  City  of 
New  York,  and  a  resident  of  the  Southern  District  of  New  York. 

Third. — On  information  and  belief  that  the  defendant,  New  York 
City  Eailway  Company,  was  organized  under  the  laws  of  the  State  of 
New  York  on  or  about  the  25th  day  of  November,  1901;  that  the  de- 
fendant owns  and  operates  certain  lines  of  street  railway  in  the  Bor- 
ough of  the  Bronx,  in  the  City  of  New  York,  and  also  is  in  possession 
of  and  is  operating  as  hereinafter  set  forth  the  system  of  street  rail- 
ways of  the  Metropolitan  Street  Eailway  Company  in  said  city;  that 
said  defendant  through  ownership  of  capital  stock  also  controls  other 
companies  owning  other  lines  of  street  railway  in  said  city;  that  the 
total  mileage  of  the  system  of  the  defendant,  including  the  mileage  of 
leased  lines  and  lines  of  companies  controlled  through  ownership  of 
stock,  is  upwards  of ,  five  hundred  (500)  miles,  and  said  system  of  the 
defendant  embraces  practically  the  entire  surface  traction  system  in 
the  Borough  of  Manhattan  and  in  the  Borough  of  the  Bronx,  in  said 
City  of  New  York;  that  appurtenant  to  the  railroads  of  said  defendant 
are  various  rights,  easements  and  privileges  growing  out  of  the  same 
and  connected  therewith  and  the  defendant  has  other  franchises  and  ease- 
ments and  holds  valuable  contracts,  including  contracts  for  mail  and 
express  service. 

Fourth. — On  information  and  belief,  that  the  defendant  is  in  posses- 
sion of  and  operates  the  main  lines  of  its  system  under  a  lease  bearing 
date  of  the  21st  day  of  March,  1902,  made  to  it  by  said  Metropolitan  Street 
Eailway  Company,  by  which  said  lease  said  lessor  leased  to  the  de- 
fendant the  entire  system  of  the  lessor  then  owned  or  thereafter  to  be 
acquired  by  said  lessor  during  the  term  of  said  lease,  for  the  term  of 
nine   hundred   and   ninety-nine   years   from    the   date    of   said  lease;    that 
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the  system  of  said  lessor  so  leased  to  the  defendant  embraced  not  only 
the  lines  owned  by  the  said  Metropolitan  Street  Railway  Company,  but 
also  all  lines  leased  to  said  lessor,  embracing  among  others  the  lines 
of  the  Third  Avenue  Railroad  Company,  which,  including  as  well  all 
lines  at  the  time  owned  as  all  subsequent  additions,  said  Third  Avenue 
Railroad  Company,  by  indenture  of  lease,  bearing  date  the  13th  day 
of  April,  1900,  had  demised  to  said  Metropolitan  Street  Railway  Com- 
pany for  the  term  of  nine  hundred  and  ninety-nine  years  from  the  date  of 
said  indenture  of  lease;  that  in  addition  to  said  lines  of  said  Third 
Avenue  Railroad  Company,  said  lease  made  by  the  Metropolitan  Street 
Railway  Company  to  the  defendant  embraces  the  lines  of  the  following 
companies  theretofore  leased  to  said  Metropolitan  Street  Railway  Com- 
pany or  its  predecessors,  by  various  indentures  of  lease: 

[Next  followed  description] 
and  that  by  said  lease,  made  by  said  Metropolitan  Street  Railway  Com- 
pany to  the  defendant,  it  is  among  other  things  provided  that  in  ease 
the  defendant,  said  lessee,  shall  fail  to  pay  the  rent  provided  for  in 
said  lease  as  the  same  should  accrue,  and  any  such  default  should  con- 
tinue for  the  period  of  twelve  months  after  written  demand,  and  notice, 
the  leasehold  estate  thereby  created  might  at  the  option  of  said  lessor 
be  terminated. 

Fifth. — On  information  and  belief,  that  said  defendant  has  an  au- 
thorized capital  stock  of  Twenty  million  dollars,  of  which  there  has 
been  issued  and  is  outstanding  stock  to  the  amount  of  Thirteen  mil 
lion  dollars;  that  the  lines  of  railway  owned  by  said  defendant  are  not 
subject  to  mortgage,  but  the  lines  embraced  in  its  system  are  subject 
to  the  following  mortgage  indebtedness,  which  is  now  outstanding,  the 
refunding  mortgage  of  said  Metropolitan  Street  Railway  Company  being, 
and  being  expressed  to  be,  subject  to  said  lease  of  February  14,  1902 
made  by  said  last  named  Railway  Company  to  the   defendant: 

That  your  orators  are  informed  and  believe  that  failure  to  meet  tlie 
interest  on  such  mortgage  indebtedness,  as  such  interest  matures,  will 
operate  also  as  a  default  under  the  mortgage  securing  the  indebtedness 
the  interest  on  which  shall  so  become  in  default,  and  render  such  mort- 
gage enforceable. 

Sixth. — On  information  and  belief  that  the  defendant,  since  entering 
into  possession  as  aforesaid  under  said  lease  from  said  Metropolitan 
Street  Railway  Company,  has  operated  all  the  lines  owned  and  leased 
by  it  as  parts  of  a  single  system  constituting  routes  over  different  lines 
or  parts  of  lines,  connecting  separated  lines  over  parts  of  intermediate 
leased  lines  or  lines  of  controlled  companies,  interchanging  equipment 
among  the  various  lines  and  furnishing  equipment  as  might  be  re- 
quired to  meet  from  time  to  time  the  varying  requirements  of  partic- 
ular lines,  supplying  power  and  using  power  houses,  car  barns  and 
stations  as  seemed  best  for  the  effective  and  economical  operation  of 
the  system  as  a  whole,  and  also  establishing  a  system  of  transfers  be- 
tween   various    lines    ;uid    routes;     that    the    defendant    owns    equipment 
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to  a  substantial  amount,  which  has  been  used  over  the  system  as  vary- 
ing requirements  of  operation  made  necessary,  without  assignment  to 
any  particular  line  or  lines;  and  your  orators  are  informed  and  believe 
tliat  many  of  the  leased  lines  in  defendant 's  system  are  without  adequate 
equipment  of  their  own;  and  your  orators  are  further  informed  and 
believe  that  in  many  eases  the  motive  power  employed  on  leased  lines  or 
lines  of  controlled  companies  has  been  changed  to  electricity  without 
supplying  said  lines  with  independent  power  houses  or  other  independent 
sources  of  supply  of  power,  leaving  such  lines  dependent  for  power  on 
other  lines  of  the  system. 

Seventh. — Your  orator  The  Pennsylvania  Steel  Company  alleges  posi- 
tively and  your  orator  The  Degnon  Contracting  Company  on  informa 
tion  and  belief  that  the  defendant  is  indebted  to  your  orator  The  Penn- 
sylvania Steel  Company  in  the  sum  of  Thirty-six  thousand  eight  hundred 
and  thirty-one  and  38/100  dollars  ($36,831.38)  for  rails  and  track  material 
furnished  and  supplied  by  your  orator  The  Pennsylvania  Steel  Company 
to  the  defendant,  at  the  request  of  the  defendant,  and  for  which  the 
defendant  agreed  to  pay  your  orator  The  Pennsylvania  Steel  Company 
said  sum  of  Thirty-six  thousand  eight  hundred  and  thirty-one  and  38/100 
dollars  ($36,831.38)  and  payment  of  said  sum  has  been  duly  demanded 
by  your  orator  The  Pennsylvania  Steel  Company  from  the  defendant  and 
payment  thereof  refused  and  the  same  is  now  wholly  due  and  unpaid; 
that  said  rails  and  track  material  were  so  supplied  to  the  defendant  for 
the  purposes  of  operation  of  its  street  railway  system  and  to  enable 
the  defendant  to  comply  with  and  fulfill  the  duty  towards  the  public 
which  the  defendant  as  well  as  the  respective  lessors  of  the  defendant, 
owed  to  the  public,  and  to  discharge  its  and  their  obligations,  respectively 
under  the  franchises  for  the  operation  of  their  respective  lines,  and  were 
used  for  the  purposes  aforesaid;  that  your  orator  The  Degnon  Contract- 
ing Company  alleges  positively,  and  your  orator  The  Pennsylvania  Ste^ 
Company  on  information  and  belief,  that  the  defendant  is  indebted  to 
your  orator  The  Degnon  Contracting  Company  in  the  sum  of  Eleven 
thousand  one  hundred  and  seventy-three  dollars  and  twenty-seven  cents 
($11,173.27)  for  work  and  labor  done  for  the  defendant  at  the  request 
of  the  defendant,  for  which  the  defendant  agreed  to  pay  your  orator  The 
Degnon  Contracting  Company  said  sum  of  $11,173.27  and  that  payment 
of  said  sum  has  been  duly  demanded  by  your  said  orator  from  the  de- 
fendant and  payment  thereof  refused  and  the  same  is  now  wholly  due 
and  unpaid. 

Eighth. — That  your  orators  are  informed  and  believe  that  since  enter- 
ing into  possession  of  the  premises  demised  under  said  lease  made  by 
said  Metropolitan  Street  Railway  Company,  the  defendant  has  expended 
large  sums,  aggregating  more  than  Twenty  million  dollars,  in  making 
extensions,  improvements  and  additions,  and  other  capital  expenditures, 
to  and  upon  lines  of  its  system  including  its  leased  lines  and  lines 
of  controlled  companies,  and  has  so  expended  large  amounts  in  the  elec- 
trification of  various  lines  tlieretofore  operated  by  horses,  and  that  said 
expenditure    has    greatly    benefited    such    lines    of    railroad    and    enhanced 
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the  value  of  said  leased  properties,  and  pro}x'rties  of  controlled  com- 
panies; but  that  the  expenditures  required  for  that  purpose  have  ex- 
ceeded the  resources  of  the  defendant;  that  the  defendant  has  recently 
entered  into  contracts  for  electrification,  which  are  now  in  course  of 
performance;  that  the  ultimate  liability  of  the  defendant  under  such 
contracts  is  upwards  of  Four  million  dollars;  that  the  defendant  is  and 
will  be  unable  to  meet  such  liability,  and  that  notwithstanding  large 
amounts  have  been  ex])ended  in  the  purchase  of  materials  and  other- 
wise in  connection  with  such  electrification,  such  work  must  be  sus- 
pended, thereby  causing  heavy  loss  to  the  defendant  and  subjecting  the 
defendant  to  heavy  liabilities;  that  the  defendant  has  been  required  and 
will  be  required  to  make  large  expenditures  for  the  maintenance  and 
repair  of  its  system  and  among  other  things  has  entered  into  contracts 
for  new  equipment  to  replace  equipment  destroyed,  or  otherwise  requisite 
for  the  operation  of  its  system ;  that  said  equipment  will  shortly  be 
deliverable  and  that  the  defendant  will  be  unable  to  pay  therefor,  although 
immediately  necessary  for  the  operation  of  its  lines;  that  in  tlie  course 
of  the  operation  of  its  lines,  numerous  accidents  have  occurred,  in  respect 
of  which  suits  have  been  brought  and  are  now  pending,  and  that  said 
suits  to  the  number  of  several  thousand  are  now  upon  the  calendars  of  the 
courts  awaiting-  trial,  and  that  the  defendants  will  lie  without  means  to 
meet  judgments   recovered   in   said   suits. 

Ninth. — That  your  orators  are  informed  liy  the  officers  of  the  defendant 
and  believe  that  the  defendant  has  outstanding  floating  indebtedness  for 
materials,  equipment,  taxes  and  supplies  furnished,  to  the  amount  of  up- 
wards of  Two  million  dollars;  that  said  floating  indebtedness  is  now 
overdue;  that  the  defendant  is  unable  to  pay  the  same,  and  that  the 
holders  thereof  are  pressing  for  jjayment  thereof,  that  the  defendant 
also  has  outstanding  obligations  to  the  amount  of  several  million  dollars, 
the  payment  of  which  is  secured  by  obligations  of  various  companies  con- 
trolled by  the  defendant  or  owning  leased  lines  embraced  in  the  de- 
fendant's system;  that  said  obligations  are  payable  on  demand  and  that 
the  defendant  is  without  means  to  pay  such  obligations,  or  under  existing 
financial  conditions  to  effect  new  loans  against  such  collateral  and  is 
without  other  collateral  available  for  such  purpose.  Your  orators  are 
informed  and  believe  that  the  defendant  has  no  means  at  hand  with 
which  to  meet  its  immediate  pressing  needs  in  operating  its  system;  tiiat 
many  of  the  creditors  to  whom  the  defendant  is  liable  are  pressing  the 
defendant  for  immediate  payment,  and  that  some  of  said  creditors  may 
})ring  suits  in  respect  of  their  said  claims,  and  may  levy  execution  on  the 
lines  of  railroad  owned  by  the  defendant  and  on  the  material  supplies  and 
other  property  of  the  defendant  on  hand  and  kept  by  the  defendant  for 
necessary  use  in  operating  said  railway  system,  and  your  orators  allege 
that  there  is  grave  danger  that  the  lines  of  the  defendant  may  no  longer 
be  operated  in  a  single  system,  but  the  various  lines  which  are  now  owned 
or  controlled  or  leased  by  the  defendant  may  be  broken  up  and  Ix'  sepa- 
rately ojierated ;  that  there  is  likewise  grave  danger  that  suits  may  be 
instituted   against   the   defendant   in   respect   to    the   claims   above   stated; 
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and  that  it  is  essential  to  the  interest  of  the  defendant  and  to  the 
interest  of  the  jjublic  and  to  your  orators  that  the  property  of  the  de- 
fendant should  not  be  sacrificed;  that  the  position  of  the  defendant  is  the 
more  acute  by  reason  of  the  depressing  financial  situation;  that  the  gross 
income  of  the  system  decreased  during  the  last  fiscal  year  and  about  Six 
hundred  thousand  dollars,  while  the  expenses  of  operation  and  main- 
tenance increased  about  the  same  amount,  an  aggregate  difference  of  about 
One  million  two  hundred  thousand  dollars ;  that  the  claims  for  special 
franchise  taxes  which  are  now  in  litigation,  amount  to  over  Three  million 
dollars,  and  the  Comptroller  of  the  City  of  New  York  is  pressing  for  the 
jiayment  of  these  taxes,  and  that  the  defendant  has  not  sufficient  credit 
to  obtain  the  funds  required  for  the  operation  of  its  properties. 

Tenth. — And  your  orators  allege,  on  information  and  belief,  that  the 
only  means,  whereby  the  defendant  can  meet  its  obligations  under  said 
lease  from  said  Metropolitan  Street  Eailway  Company  and  pay  its  float 
ing  indebtedness  and  discharge  its  current  obligations,  is  by  the  con- 
tinued maintenance  and  operation  of  said  system  as  a  whole  by  an  un 
interrupted  use  thereof;  that  any  suits  upon  or  process  against  its 
]r)roperties  or  its  revenues  would  seriously  embarrass  and  cripple  it,  and 
diminish,  if  not  destroy,  its  power  successfully  to  operate  said  system, 
in  tlie  exercise  of  its  franchises;  that  said  system,  together  with  all  its 
appurtenances,  rolling  stock  and  other  proj^erty  connected  therewith  are 
now  in  reasonably  good  state  and  condition;  that  the  railroads  operated 
by  the  defendants  are  so  numerous  and  extensive  as  to  constitute  prac- 
tically the  entire  street  surface  railroad  system  in  the  County  of  New 
York ;  that  during  the  last  year  the  lines  owned  by  or  leased  by  the  defend- 
ant carried  about  four  hundred  million  passengers,  and  the  average  num- 
l>er  of  jiersons  employed  by  the  defendant  and  its  various  controlled  and 
allied  corporations  will  exceed  six  thousand;  that  it  is  of  vital  importance 
to  the  people  of  said  County  of  New  York  that  said  system  shall  continue 
to  be  operated  as  a  whole,  and  to  this  end  it  is  of  like  importance  that 
said  system  shall  be  preserved;  that  notwithstanding  the  fact  that  every 
effort  has  been  made  to  provide  funds  for  the  payment  of  the  indebtedness 
of  the  defendant,  or  for  the  extension  of  the  time  of  payment  thereof,  such 
efforts  have  proved  unsuccessful;  that  unless  some  definite  action  is  taken 
on  behalf  of  all  the  creditors  so  that  the  operation  of  defendant's  system 
may  be  kept  intact,  great  and  severe  loss  will  be  inflicted  on  all  creditors; 
that  the  credit  of  the  defendant  has  been  seriously  impaired;  that  it  has 
not  money  to  pay  the  debts  which  have  matured,  and  has  no  reasonable 
hope  of  finding  assistance  from  any  quarter  to  enable  it  to  do  so,  and 
that  the  defendant  is  insolvent. 

Your  orators  believe  unless  the  Court,  in  view  of  the  facts  above  set 
forth,  shall  take  said  system  of  the  defendant  into  judicial  custody  for 
the  protection  of  every  interest  therein,  that  immediately  upon  default, 
individual  creditors  will  assert  their  rights  and  remedies  in  different 
Courts;  that  the  result  will  be  a  multiplicity  of  suits  and  a  race  of  dili- 
gence; that  attempts  will  be  made  to  secure  judgments  and  priorities; 
that  levies   will   be   made  upon   cars,   rolling   stock,   material   and   supplies 
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indispensable  to  the  operation  of  the  system,  which  will  greatly  inter- 
fere with,  and  ultimately  prevent  defendant  from,  the  proper  perform- 
ance of  its  duties  as  a  common  farrier,  and  of  its  mail  and  express 
contracts,  and  will  seriously  diminish  its  earnings ;  that  it  will  be  im- 
possible to  opeiate  the  system  as  a  whole,  and  the  system  of  transfers 
among  the  lines  in  said  system  will  be  broken  up,  to  the  serious  incon- 
venience of  the  public,  and  a  most  important  and  valuable  property  dis- 
membered, which  might  be  preserved  by  adequate  judicial  protection  in 
this  Court. 

And  youi-  orators  allege  that  an  attempt  by  your  orators  to  enforce 
at  law  their  claims  as  general  creditors  would  precipitate  similar  action 
on  the  jiart  of  other  creditors,  and  this  in  turn  would  lead  to  wasteful 
strife  and  controversy,  which  your  orators  believe  can  be  avoided,  and  the 
property  preserved  for  equitable  distribution  among  those  entitled  thereto, 
only  by  the  intervention  of  a  Court  of  equity  and  the  granting  of  equitable 
relief,  including  the  ajipointment  of  a  Receiver. 

Eleventh. — That  under  these  circumstances  the  interference  of  a  Court 
of  equity  for  the  protection  of  your  orators '  rights,  is  imperatively  re- 
quired, and  esjjecially  for  the  timely  appointment  of  a  Eeceiver  to  take 
charge  of  and  preserve  the  property  of  the  defendant,  continue  the  operation 
of  its  system  for  the  accommodation  of  the  public,  and  collect  and  receive 
and  properly  ai)propriate  the  income  thereof  until  the  final  decree  of  the 
Court  in  the  premises. 

Twelfth. — That  this  is  a  civil  suit  in  nature  of  a  claim  in  equity, 
and  the  matter  in  disj)ute  exceeds,  exclusive  of  interest  and  costs,  the  sum 
of  Five  thousand  dollars. 

Thirteenth. — Inasmuch,  therefore,  as  your  orators  have  no  adequate 
remedy  at  law  for  their  aforesaid  grievances,  and  can  have  relief  only  in 
equity,  your  orators  file  this  bill  of  complaint  in  behalf  of  themselves  and 
other  creditors  of  the  defendant,  who  may  come  in  and  contribute  to  the 
expense  thereof,  and  pray  for  equitable  relief,  as  follows: 

1. — That  the  rights  of  your  orators  and  all  the  other  creditors  of  the 
defendant  may  be  ascertained  and  decreed,  and  that  the  Court  will  fully 
administer  the  fund  in  which  your  orators  are  interested,  constituting 
the  entire  railroad  system  and  other  assets  of  the  defendant,  and  will 
for  such  purpose  marshal  all  the  assets  of  the  defendant  and  ascertain 
the  several  and  respective  liens  and  priorities  existing  thereon,  and  en- 
force and  decree  the  rights,  liens  and  equities  of  the  creditors  of  the 
defendant,  as  the  same  may  be  finally  ascertained  and  decreed  by  the 
Court  upon  respective  interventions  or  applications  of  each  and  every 
such  creditor  or  lienor  in  and  to  each  and  every  portion  of  the  assets 
and  property  of  the  defendant. 

2. — That  for  the  purpose  of  preserving  the  unity  of  the  system  of  the 
defendant  as  it  has  been  maintained  and  operated,  a  Eeceiver  may  be 
appointed  for  the  defendant  and  of  all  the  property  of  the  defendant, 
real,  personal  and  mixed,  of  whatsoever  kind  and  description  and  where- 
soever situated,  including  all  railroads  owned,  leased  or  operated,  tracks 
and   terminal   facilities,   rolling   stock,   franchises,   leases,   rights   and   prop- 
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erties  witli  full  power  to  sue  for,  collect,  receive  and  take  into  his  pos- 
session, goods,  chattels,  rights,  credits,  moneys,  effects,  lands,  tene- 
ments, books,  papers  and  property  of  every  description  of  the  defend 
ant,  and  with  all  the  incidental  powers  ordinarily  vested  in  Receivers  in 
like  cases,  and  with  full  power  and  authority  to  run  and  operate  such 
Tailroads,  estates  and  property,  and  to  collect  and  receive  all  rents^ 
issues,  profits  and  income  thereof,  and  to  apply  the  said  income  and 
receipts  thereof  under  the  orders  or  decrees  of  the  Court,  for  such  period 
as  the  Court  shall  order,  to  protect  and  preserve  the  corporate  franchises, 
privileges  and  property,  and  to  preserve  the  corporate  existence  of  the 
defendant  and  to  protect  and  jjreserve  the  said  railroads,  estates  and 
property,  real  and  personal,  from  being  sacrificed  under  any  proceedings 
which  can  or  may  be  takpn,  liable  to  prejudice  or  sacrifice  the  same 
and  to  do  any  and  all  acts  which  may  be  necessary  to  preserve  valuable 
rights  and  franchises  of  the  defendant,  or  otherwise  requisite  or  proper. 

3. — That  temporarily  and  pending  this  suit,  an  injunction  may  issue 
against  the  defendant  and  all  persons  claiming  and  acting  by,  through 
or  under  it,  and  all  other  persons,  to  restrain  them  from  interfering 
with  said  Receiver  taking  possession  of  said  property,  and  that  your 
orators  may  have  such  further  relief  in  the  premises  as  the  nature  of 
the  case  may  require  and  as  may  be  agreeable  to  equity. 
.  4. — That  the  defendants  be  required  to  answer  all  and  singular  the 
matters  above  stated. 

5. — That  a  writ  of  subpoena  may  be  granted  to  your  orators  to  be  di- 
rected to  the  defendant,  thereby  requiring  the  defendant  personally  to 
p.ppear  on  a  certain  day  before  the  Court  and  then  and  there  full,  true, 
direct  and  perfect  answer  make  to  all  and  singular  the  premises  (but 
not  under  oath,  which  is  hereby  expressly  waived),  and  further  to  per- 
form and  abide  by  such  further  order,  direction  or  decree  therefor,  as 
to  the  Court  shall  seem  meet. 

6. — That  your  orators  have  such  further  and  other  relief  as  the  Court 
may   deem   proper   and   equitable. 

And  your  orators  will  ever  pray,  etc. 

(Sgd.)  Byrne  &  Cutcheon, 
Solicitors  for  Complainants. 
(Sgd.)  James  Byrne, 

Of  Counsel. 

State  of  New  York,  ") 

County  of  New  York,  J-ss, 

Southern  District  of  New  York. 

John  V.  W.  Eeynders,  being  duly  sworn,  deposes  and  says  that  he  is 
the  Vice-President  of  The  Pennsylvania   Steel   Company,   one  of  the  com 
plainants  above  named ;   that  he  had  read  the  foregoing  bill  of  complaint 
and   knows   the    contents   tliereof    and    that   the   same   is   true    of   his   own 
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knouledge  except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief  and  as  to  those  matters  he  believes  it  to  be  true. 

(Sgd.)     John  V.  W.  Eeynders. 
Sworn  to  l)cfore  me  this  24th    ) 
day  of  September,  1907.         j 

(Sgd.)  Edmund    Kirby, 
I  Seal.]  Notary  Public, 

New  York  County, 

New  York. 

State  of  New  York,  ) 

County  of  New  York,  Iss. 

Southern    District    of   New    York,  j 

Nathaniel  J.  Haywood,  being  duly  sworn,  deposes  and  says  that  he  la 
the  Secretary  of  Degnon  Contracting  Company,  one  of  the  complainants 
above  named;  that  he  has  read  the  foregoing  bill  of  complaint  and  knows 
the  contents  thereof  and  that  the  same  is  true  of  his  own  knowledge  except 
as  to  the  matters  therein  stated  to  be  alleged  on  information  and  belief 
and  as  to  those  matters  he  believes  it  to  be  true. 

(Sgd.)     Nathaniel  J.  Haywood. 
Sworn  to  before  me  this  24tli  ) 
day  of  September,  1907.         ( 

(Sgd.)     Edmund  Kirby, 
I  Seal.]  Notary  Public, 

New  York  County, 

New  York. 

rOEM    XX.— BILL    IN    EQUITY    FOR    THE    APPOINTMENT    OF 
ANCILLARY  RECEIVER. 

[190  Fed.  794  in  which  the  author  has  counsel.] 

To  tlte  Honorable  Judges  of  the  [District]  Co^trt  of  the  United  States  for 
iJie  Southern  District  of  New  Yorlc: 

Ridgeway  Bowker,  of  Camden,  in  the  State  of  New  Jersey,  who  is  a 
citizen  of  said  State  of  New  Jersey,  brings  this  his  bill  against  Haight  & 
Freese  Company,  which  is  a  corporation  incorporated  under  the  laws 
of  the  State  of  New  York,  and  which  is  a  citizen  of  and  resident  and 
doing  business  in  the  City,  County  and  State  of  New  York,  and  having 
its  principal  place  of  business  at  No.  53  Broadway,  Borough  of  Man- 
hattan, County  and  City  of  New  York,  and  against  the  Seaboard  Na- 
tional bank  organized  under  the  laws  of  the  United  States,  and  having 
its  principal  place  of  business  in  the  City,  County  and  State  of  New  York, 
and  against  the  Consolidated  National  Bank,  which  is  a  national  bank 
organized  under  the  laws  of  the  United  States,  and  having  its  principal 
place  of  business  in  the  City,  County  and  State  of  New  York,  and  the 
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Produce  Exchange  Safe  Deposit  and  Storage  Company,  which  is  a  corpora- 
tion incorporated  nnder  the  laws  of  the  State  of  New  York,  and  having  its 
principal  place  of  business  in  the  City,  County  and  State  of  New  York, 
and  John  Doe  and  Eiehard  Eoe,  who  are  citizens  of  the  City,  County  and 
State  of  New  York,  whose  names  are  fictitious,  the  true  names  of  the  de 
fendants  Doe  and  Roe  being  unknown  to  your  orator. 

And  thereupon  your  orator  complains  and  says  that  he  brings  this 
bill  as  a  creditor  of  the  said  defendant,  Haight  &  Freese  Company,  on 
his  own  account  and  on  behalf  of  all  such  other  creditors  as  may  choose; 
to  join  therein,  and  contribute  to  the  expense  of  this  action;  that  the  said 
defendant,  Haight  &  Freese  Company,  pretended,  has  pretended  and  pre- 
tends to  carry  on  the  business  of  buying  and  selling  stocks,  bonds,  securi- 
ties and  commodities  as  brokers  upon  commission,  and  to  execute  orders 
for  the  purchase  and  sale  of  such  stocks,  bonds  and  securities;  that  with 
the  purpose  of  deceiving  and  defrauding  such  persons  as  may  be  induced 
to  deal  with  it,  the  said  defendant  has  organized  offices  to  carry  on  such 
pretended  business  in  the  cities  of  New  York,  Boston  and  Philadelphia, 
with  branch  offices  and  connections  elsewhere;  that  the  said  defendant, 
although  authorized  by  its  charter  to  buy  and  sell  stocks,  bonds,  securities 
and  commodities  upon  commission,  in  reality  executes  no  orders  for  the  pur- 
chase or  sale  of  the  same,  except  when  it  becomes  necessary  to  do  so 
for  the  purpose  of  covering  up  and  concealing  the  real  nature  of  its  busi- 
ness, which  is  in  substance  to  accept  all  orders  for  the  purchase  and  sale 
of  any  stocks,  bonds,  commodities  and  securities  which  may  be  given  to  it  at 
the  market  prices,  and  by  inducing  its  customers  to  execute  powers  of 
attorney  or  other  authority  for  the  purchase  and  sale  of  the  same,  and 
by  permitting  and  inducing  customers  to  trade  upon  very  slight  margins, 
to  take  advantage  of  market  fluctuations  in  such  a  way  that  the  account 
of  each  customer  may  be  pretended  and  represented  to  have  been  sold  out 
at  prices  showing  losses  to  such  customers.  Tliat  in  pursuance  of  the 
aforesaid  fraudulent  scheme,  said  defendant  charges  its  customers  com- 
missions for  the  pretended  execution  of  their  orders  of  purchase  and  sim- 
ilar commissions  for  pretended  execution  of  orders  of  sale,  and  interest 
computed  upon  the  difference  between  the  amount  paid  by  such  customers 
as  margins  and  the  whole  market  value  of  the  securities  supposed  to  have 
been  purchased  as  aforesaid,  and  upon  fictitious  loans  and  balances,  so 
that  the  interest  so  charged  amounts  to  a  very  large  sum;  that  for  the 
purpose  of  carrying  on  th£  said  pretendeil  business  the  defendant  has  a 
special  form  of  contract  with  its  customers  which  is  as  follows: 

"When  stocks  are  purchased  this  order  may  be  executed  in  any  city  or 
place,  whether  on  any  exchange  through  a  member  thereof  and  subject 
to  its  customs  and  rules,  or  by  private  purchase,  as  Haight  &  Freese 
Company  may  elect;  and  any  other  client  of  Haight  &  Freese  Company 
may  be  the  seller.  But  Haight  &  Freese  Company  is  not  to  be  obliged  to 
disclose  the  name  of  any  client  in  any  event.  The  purchase  may  be  made 
delivery  on  purchaser's  demand.  Haight  &  Freese  Company  may  pledge 
for  any  amount  the  securities,  when  lirought,  mingled  with  the  securities 
of  other  customers  or  of  brokers  themselves,  and  may  loan  any  .stock,  giv- 
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ing  borrowers  the  right  to  sell  and  to  return  different  certitieates,  and  may, 
without  any  demand  of,  or  notice  to  me  whatever,  and  on  any  exchange, 
or  by  private  sale,  close  out  all  transactions  on  margin:  (1)  as  to 
securities,  whenever  margin  is  less  than  one-half  of  one  per  cent  of  the 
aggregate  of  the  par  value  of  all  the  securities  being  carried  for  me  on 
margin,  and  (2)  as  to  commodities  whenever  margin  is  exhausted.  All 
orders  to  buy,  hereafter  or  heretofore  given,  are  to  be  considered  as  sub- 
ject to  the  above  unless  otherwise  expressly  stipulated  therein." 

And  when  stocks  are  sold,  as  follows: 

'  *  This  order  may  be  executed  in  any  city  or  place,  either  on  any  ex- 
change through  a  member  thereof  and  subject  to  its  customs  and  rules, 
or  by  private  sale,  as  Haight  &  Treese  Company  may  elect,  and  any  other 
client  of  Haight  &  Freese  Company  may  be  the  buyer.  But  Haight  & 
Freese  Company  is  not  to  be  obliged  to  disclose  the  name  of  any  client 
in  any  event.  Haight  &  Freese  Company  may,  without  any  demand  of, 
or  notice  to  me  whatever,  and  on  any  i^xchange,  or  by  private  purchase, 
close  out  all  transactions  on  margin:  (1)  as  to  securities,  whenever  mar- 
gin is  less  than  one-half  of  one  per  cent  of  the  aggi'egate  of  the  par  value 
of  all  the  securities  being  carried  by  me  on  margin,  and  (2)  as  to  com- 
modities whenever  margin  is  exhausted.  All  orders  to  sell  hereafter  or 
heretofore  given,  are  to  be  considered  as  subject  to  the  above  unless  other- 
wise expressly  stipulated  therein. ' ' 

That  if  the  account  of  any  customers  dealing  with  said  defendant  is 
not  closed  out  so  as  to  show  a  loss,  or  if  the  result  of  the  double  charges 
for  commissions  and  the  interest  charged  upon  fictitious  loans  and  bal- 
ances as  aforesaid,  does  not  exceed  any  apparent  profit  made  by  such 
customer,  he  is  induced  to  continue  his  trading  until  the  account  shows 
a  loss,  or  until  the  same  has  been  closed  out  for  lack  of  sufficient  mar- 
gin; but  in  fact  no  business  is  transacted,  and  all  transactions  are  entirely 
fictitious  and  fraudulent  as  against  its  customers. 

That  your  orator  on  or  about  the  20th  day  of  July,  1903,  intending  to 
become  a  customer  of  the  said  defendant  corporation,  Haight  &  Freese 
Company,  and  intending  to  make  investments  in  the  purchase  and  sale  of 
stocks,  bonds  and  commodities  through  said  defendant,  went  to  the  office 
maintained  by  it  at  Philadelphia,  in  the  State  of  Pennsylvania,  and  was 
induced  by  the  defendant  to  execute  a  power  of  attorney  and  deposit  the 
same  with  it,  and  at  or  about  the  same  time  to  deposit  the  sum  of  One 
Hundred  and  Fifty  Dollars  ($1.50),  and  subsequently  and  from  time  to 
time  thereafter  your  orator  did  deposit  other  sums  of  money  amounting 
in  all  to  the  sum  of  Three  Thousand,  three  hundred  and  fifty  dollars 
($3,350).  That  at  or  about  the  same  time  one  Daniels  in  the  office  of 
the  defendant  was  introduced  to  your  orator  by  the  defendant's  manager 
and  director,  one  George  G.  Turner,  and  your  orator  was  induced  by  him 
to  execute  the  said  power  of  attorney  in  such  manner  as  to  give  the  said 
Daniels  authority  to  give  orders  for  the  purchase  and  sale  of  your  orator 's 
account,  and  exercise  generally  his  discretion  therein ;  and  on  or  about 
the  1st  day  of  October,  1903,  your  orator  was  informed  by  the  defendant 
corporation  that  it  had   closed   out  your  orator's  account  on   account  of 
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the  slump  in  the  i)riees  of  stocks ;  that  your  orator  protested  against  said 
action,  and  thereafter  was  informed  by  said  defendant  that  it  would  rein- 
state your  orator  on  its  books,  but  on  or  about  the  1st  day  of  January, 
1904,  your  orator  was  again  informed  by  defendant  that  his  account  had 
been  closed  out  with  the  exception  of  about  Forty  Dollars  ($40)  on  account 
of  the  fluctuations  in  the  market  prices  of  the  stocks  in  which  he  supposed 
he  was  dealing.  That  the  power  of  attorney  was  given  to  authorize  de- 
fendant corporation  and  the  said  Daniels  to  exercise  their  discretion  in 
regard  to  the  buying  and  selling  of  stocks,  securities  and  commodities, 
and  that  your  orator  supposed  that  such  discretion  was  being  honestly 
exercised,  and  that  actual  purchases  and  sales  were  being  made  in  your 
orator's  account;  that  your  orator  was  ignorant  of  the  practice  of  the  de- 
fendant to  charge  double  commissions  and  the  interest  computed  as  afore- 
said upon  fictitious  loans  and  balances;  in  fact  the  said  defendant  corpora- 
tion never  bought  nor  sold  any  of  the  stocks,  securities  or  commodities 
shown  in  tlieir  pretended  accounts  to  your  orator,  and  they  never  invested 
your  orator 's  money  in  any  way,  and  the  whole  transaction  was  a  fraud 
upon  your  orator,  and  said  accounts  were  so  manipulated  by  the  defendant 
as  to  show  the  loss  of  your  orator  's  money,  and  the  said  account  of  your 
orator  was  wholly  fraudulent  and  fictitious,  and  the  defendant  corpora- 
tion now  owes  your  orator  the  sum  of  Three  Thousand,  three  hundred 
and  fifty  dollars  ($H,350)  deposited  as  aforesaid,  and  although  often  re- 
quested to  pay  the  same  to  your  orator  has  refused  and  still  refuses  so 
to  do,  that  many  other  innocent  persons  are  swindled  and  defrauded  by 
the  said  defendant  corporation  in  the  same  and  similar  manner  as  your 
orator. 

Your  orator  further  alleges  that  the  defendant  corporation  is  using 
its  corporate  form  for  the  purjjose  of  pretending  to  carry  on  a  commis- 
sion and  brokerage  business,  and  to  conceal  the  real  nature  of  its  busi- 
ness in  an  attempt  to  shield  and  protect  the  individuals  carrying  on  said 
business  from  personal  liability,  whereas  in  fact  the  said  business  is  a 
mere  swindling  device  for  defrauding  people  and  is  a  bucket  shop;  that 
by  means  of  large  advertisements  in  the  newspapers  and  correspondence 
the  public  are  induced  to  deal  with  the  said  defendant  corporation  in  the 
manner  above  described,  and  tlie  public  are  induced  to  believe  that  the 
defendant  is  engaged  in  legitimate  business,  whereas,  in  fact  said  business 
is  a  mere  swindling  device  as  hereinbefore  alleged ;  that  the  defendant 
has  made  and  is  making  large  jDrofits  from  its  customers,  which  its  officers 
and  persons  controlling  its  affairs  constantly  withdraw  and  appropriate 
to  their  own  use.  That  the  said  defendant  has  no  capital,  and  has  no 
regular  books  of  account,  and  in  order  to  conceal  the  real  nature  of  its 
business  has  prepared  and  keeps  false  and  fictitious  books  of  accounts; 
that  said  defendant  has  creditors  exceeding  five  thousand  in  number,  whose 
claims  against  the  said  corporation  exceed  a  million  dollars,  and  said 
defendant  has  not  sufficient  assets  to  pay  the  said  creditors '  claims,  but 
is  carrying  on  its  business  from  day  to  day  by  means  of  the  moneys  re- 
ceived from  the  customers  dealing  with  it;  tliat  in  order  to  conceal  the  na- 
ture of  its  business,  false  and  fictitious  books  of  account  have  been  prepared 
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and  kept,  and  by  means  of  an  institution  known  as  the  Consolidated  Stock 
Exchange  of  Philadelphia,  fictitious  transactions  were  and  have  been  pre- 
tended to  have  been  executed  by  the  said  d-efendant;  that  through  the  At- 
torney General  of  the  State  of  Pennsylvania  proceedings  have  been  insti- 
tuted against  the  Consolidated  Stock  Exchange  of  Philadelphia  to  annul 
its  charter,  and  to  restrain  it  from  doing-  l)usiness,  and  a  Receiver  of  said 
Consolidated  Stock  Exchange  of  Pliiladelphia  has  been  appointed  by  the 
Courts  of  Pennsylvania;  that  the  Freese,  who  was  formerly  one  of  the 
partnership  known  as  Haight  &  Freese,  is  no  longer  connected  with  the 
said  corporation,  but  has  departed  from  the  United  States  and  is  living 
in  London,  England,  and  the  Haight  whose  name  was  used  in  the  forma- 
tion of  the  said  corporation,  and  who  was  aJso  a  member  of  the  said  firm 
of  Haight  &  Freese,  is  an  employee  of  the  said  corporation  at  Philadelphia, 
Pennsylvania,  upon  a  small  salary;  that  the  principal  assets  of  said  cor- 
poration are  at  Boston,  in  the  State  of  Massachusetts;  that  the  said 
Seaboard  National  Bank,  and  the  Consolidated  National  Bank,  and  the 
Produce  Exchange  Safe  Deposit  and  Storage  Company,  have  their  principal 
place  of  business  in  the  City,  County  and  State  of  New  York,  and  have 
property  and  funds  of  the  said  defendant  in  their  possession,  and  the 
said  John  Doe  and  Eichard  Roe  are  citizens  of  the  City,  County  and  State 
of  New  York,  and  also  have  funds  of  the  defendant  in  their  possession. 
That  defendant 's  directors  are  William  H.  Little,  who  is  a  director,  and 
Vice-President  and  Treasurer,  Harvey  Watson,  who  is  a  director  and  Sec- 
retary, and  George  C.  Turner,  who  is  a  director  and  Manager,  and  also 
Assistant  Treasurer;  that  it  has  other  managers,  one  named  Charles  H. 
Poor,  Jr.,  one  William  C.  Conkling,  and  a  Cashier  named  Beardsley,  of 
said  defendant. 

To  the  end,  therefore,  that  the  defendant  may,  if  it  can,  show  why  your 
orator  should  not  have  the  relief  hereby  prayed,  and  may,  according  to 
the  best  of  its  knowledge  and  belief,  full,  true,  direct  and  perfect  answer 
make,  but  not  upon  oath,  which  is  hereby  waived,  to  the  allegations  herein 
contained;  and  inasmuch  as  your  orator  has  no  adequate  remedy  at  law, 
he  prays: — 

1.  That  writs  of  injunction,  not  only  by  the  final  decree  but  also  by 
an  interlocutory  writ,  issue  restraining  the  defendant,  Haight  &  Freese 
Company,  its  officers,  agents  and  servants,  from  paying  over  or  de- 
livering any  of  the  money  and  property  in  its  hands  or  control  to  any 
person  other  than  a  Receiver  to  be  appointed  by  this  Honorable  Court 
as  hereinafter  prayed,  and  restraining  and  enjoining  all  other  persons  or 
corporations,  the  Seaboard  National  Bank,  the  Consolidated  National 
Bank,  the  Produce  Exchange  Safe  Deposit  and  Storage  Company,  John 
Doe  and  Richard  Roe,  and  particularly  all  banks,  trust  companies  and 
safe  deposit  companies  having  in  their  possession  or  control  any  prop- 
erty belonging  to  said  defendant,  whether  standing  in  its  name  or  in  the 
name  of  Charles  H.  Poor,  Junior,  manager,  or  William  G.  Conkling,  or  in 
the  name  of  William  H.  Lillis,  Vice  President  or  Treasurer,  or  of  one 
Beardsley,  cashier,  or  in  the  name  of  any  of  the  directors  of  said  corpora- 
tion, including  one  George  C.  Turner  and  Harvey  Watson,  or  in  the  indi- 
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vidual  names  of  any  of  them,  from  paying  over  or  transferring  the  same  to 
any  person  other  than  such  Receiver,  or  from  permitting  the  defendant  or 
either  of  said  persons  named  other  than  a  Eeceiver  of  this  Court,  from 
removing  the  same;  and  particularly  from  allowing  the  contents  of  any 
safety  deposit  box  standing  hi  the  name  of  the  defendant  or  of  any  or 
either  of  said  persons  mentioned,  from  being  withdrawn,  except  by  such 
receiver,  until  the  further  order  of  this  Court. 

2.  That  a  proper  and  suitable  person  may  be  appointed  both  by  an 
interlocutory  order  and  by  a  final  decree  to  receive,  collect  and  take 
possession  of  all  the  property  of  said  defendant,  including  all  of  its 
assets,  choses  in  action,  accounts  and  books  of  account,  correspondence, 
papers  and  memoranda  whether  in  the  possession  of  said  defendant,  or 
of  either  of  the  persons  above  mentioned,  or  of  any  other  person  acting 
in  the  defendant's  behalf;  with  authority  to  receive  and  hold  the  same  as 
such  Receiver  of  this  Court,  until  further  order  of  this  Court. 

3.  That  an  account  may  be  taken  of  the  amount  due  to  your  orator, 
and  of  such  other  creditors  as  may  join  in  this  bill,  and  that  such  amounts 
as  may  be  due  upon  an  accounting  as  aforesaid,  may  be  ordered  to  be 
paid. 

4.  That  said  defendant  may  be*  perpetually  enjoined  and  restrained 
from  carrying  on  the  above  described  fraudulent  business  and  transactions, 
and  its  property  may  be  distributed  among  its  creditors,  and  it  may  be 
ordered   to   be  dissolved. 

5.  That  your  orator  may  have  such  other  and  further  relief  in  the 
premises,  including  final  and  interlocutory  writs  and  decrees,  as  the  nature 
of  the  case  shall  require  and  to  your  Honors  shall  seem  meet. 

And  may  it  please  your  Honors  to  grant  also  unto  your  orator,  not 
only  writs  of  injunction,  both  interlocutory  and  final  decrees  for  tlic 
Receiver,  but  also  a  writ  of  subpoena  to  be  directed  to  said  defendant, 
Haight  &  Freese  Company,  commanding  it  to  appear  and  make  answer  to 
the  aforesaid  bill  of  complaint,  at  a  certain  time,  and  to  abide  by  the 
further  order  of   the   court. 

Wm.  p.  Maloney, 
Of  Counsel  and  Solicitor  for  the  Plaintiff. 


State  of  New  York,  1 


City  and  County  of  New  York. 

RiDGEWAY  BowKER  being  duly  sworn,  deposes  and  says:  I  am  th.e 
plaintiff  in  the  above-entitled  action;  I  have  read  the  foregoing  bill  of 
complaint,  and  know  the  contents  thereof,  and  the  same  is  true  to  my 
own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  on 
information  and  belief,  and  as  to  those  matters,  I  believe  it  to  be  true. 

RiDGEWAY    BoWKER. 

Subscribed  and  sworn  to  before 
me  this  9th  day  of  May,  1905. 

J.  Albert  Wood, 

Commissioner  of  Deeds, 
in  for  Citv  of  New  York. 
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FORM   XXI.— PETITION    FOR    APPOINTMENT    OF    RECEIVER   AT 
FOOT  OF  DECREE. 

District  Court  of  the  United  States,  kok  the  Southern  District  of 

New  York. 

Christian  Dancel  and  Mary  Dancel  as~ 
Administrators  of  the  goods,  chattcLs 
and  credits  of  Christian  Dancel,  de- 
ceased. 

Petitioners  &  Complainants, 

against  I  In    Equity. 

Goodyear  Shoe  Machinery'  Company  of 
Portland,  Maine,  otherwise  known  as 
the  United  Shoe  Machinery  Company 
of  Maine, 

Defendant-Respondent. 

To  the  Honorable  the  Judges  of  the  District  Court  of  the  United  States 
in  and  for  the  Southern  District  of  New  York. 

Christian  Dancel  and  Mary  Dancel,  who  are  citizens  of  the  State  of  New 
Y'ork,  and  residents  of  the  County  of  Kings,  of  the  Borough  of  Brooklyn,  in 
the  City  and  State  of  New  York,  and  who  sue  as  administrator  and  admin- 
istratrix of  the  goods,  chattels  and  credits  of  Christian  Dancel,  deceased, 
file  this,  their  petition  and  bill  of  complaint,  against  the  Goodyear  Shoe 
Machinery  Company  of  Portland,  Maine,  which  is  otherwise  known  as  the 
United  Shoe  Maehiiiery  Company  of  Maine  and  which  is  a  foreign  corpora- 
tion duly  organized  and  existing  under  the  Laws  of  the  State  of  Maine  and 
a  citizen  of  the  State  of  Maine.  And  thereupon  your  orators  and  petition- 
ers complain  and  say: — 

I.  On  October  26th,  1898,  the  Surrogate  of  the  County  of  Kings  duly 
issued  to  your  orators  and  petitioners  letters  of  administration  of  the 
goods,  chattels  and  credits  of  Christian  Dancel,  deceased,  who  died  intes- 
tate in  the  said  County  on  October  12th,  1898,  and  who  at  the  time  of  his 
death  was  a  resident  of  said  County.  Said  Surrogate  was  a  Court  of 
competent  jurisdiction.  Thereupon  your  orators  and  petitioners  duly  quali- 
fied as  such  administrators  and  have  acted  as  such  ever  since. 

II.  On  October  loth,  1900,  your  orators  and  petitioners  duly  com- 
menced an  action  against  the  said  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine,  in  the  Supreme  Court  of  the  State  of  New  Y'ork  in  and  for 
the  County  of  New  Y'ork.  Said  action  was  brought  to  enforce  a  certain 
agreement  in  writing  made  in  the  City,  County  and  State  of  New  York  by 
said  intestate  with  the  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Conn.,  a  corporation  organized  and  existing  under  the  Laws  of  the  State 
of  Connnecticut.  Said  contract  was  duly  assumed  by  said  Goodyear  Shoe 
MricJ'inerv  Company  of  Portland,  Maine,  on  or  about  March  9th,  1893.    Said 
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Maine  corporation  duly  appeared  in  said  action  and  on  or  about  December 
10th,  1900,  duly  removed  said  action  into  this  Court  by  filing  a  petition  for 
said  removal  and  a  bond  conditioned  for  the  entry  in  this  Court  of  a  copy  of 
the  record  in  said  action,  and  for  the  payment  of  the  costs  awarded  in 
case  of  a  remand  of  said  suit  in  accordance  with  the  Statutes  of  the 
United  States.  Said  action  was  subsequently  continued  in  this  Honorable 
Court  as  a  suit  in  equity  and  on  February  28th,  1905,  a  judgment  and  de- 
cree was  duly  made,  entered  and  filed  in  said  suit  in  the  Clerk's  Office  of 
this  Court,  which  decree  and  judgment,  amongst  other  things,  ordered, 
adjudged  and  decreed;  that  the  complainants  in  said  suit,  who  were  your 
orators  and  j)etitioners,  recover  of  the  United  Shoe  Machinery  Company  of 
Maine,  formerly  known  as  the  Ooodyear  Shoe  Machinery  Company  of  Port- 
land, Maine,  the  sum  of  Thirty-eight  thousand  twenty-eight  11/100  ($38,- 
028.11)  dollars,  and  that  the  complainants  in  said  suit,  who  were  your 
orators  and  petitioners,  should  have  an  execution  to  collect  the  said  sum 
of  money  from  said  defendant.  Said  decree  and  judgment  further  ordered, 
adjudged  and  decreed  that  said  defendant  corporation  should  pay  to  your 
orators  and  petitioners  the  additional  sum  of  Four  hundred  sixteen  and 
66  2-3/100  ($416.66%)  dollars  on  the  last  day  of  each  month  to  and  in- 
cluding August  31st,  1908,  provided  that  certain  letters  patent  therein 
named  remained  in  force  as  a  valid  letters  patent,  and  "that  either  party 
may  apply  at  the  foot  of  this  decree  for  further  relief  not  inconsistent  with 
that  previously  awarded  upon  notice  in  writing  addressed  to  the  solicitor 
who  has  appeared  for  the  opposite  party  at  his  present  office  or  at  such 
other  address  as  either  party  may  hereafter  notify  the  other  party  in 
writing  that  he,  she,  it  or  they  select  for  that  purpose. ' '  Edwards  H. 
Childs,  Esq.,  is  the  attorney  and  solicitor,  who  in  said  action  and  suit  in 
equity  appeared  for  said  defendant.  His  office  and  office  address  through- 
out said  action  and  suit  in  equity  was  and  still  is  Number  59  Wall  Street, 
ill  the  Borough  of  Manhattan,  City,  County  and  State  of  New  York.  The 
said  defendant  has  not  notified  your  petitioners  and  orators  that  it  selects 
any  other  address  for  any  notice  at  the  foot  of  said  decree. 

III.  On  March  16th,  1905,  a  writ  of  execution  was  duly  issued  under  said 
decree  and  in  said  suit  from  the  office  of  the  Clerk  of  this  Court  addressed 
to  the  Marshal  of  the  United  States  for  the  Southern  District  of  New  York 
directing  him  to  collect  the  amount  awarded  in  said  judgment  and  decree 
out  of  the  personal  and  real  property  of  said  defendant  in  said  district ;  and 
on  the  same  day,  the  said  Marshal  duly  returned  said  writ  of  execution  to 
said  clerk  unsatisfied. 

IV.  On  March  17th,  1905,  a  writ  of  execution  was  duly  issued  under  said 
decree  and  in  said  suit  from  the  office  of  the  Clerk  of  this  Court  addressed 
to  the  Marshal  of  the  United  States  for  the  Eastern  District  of  New  York 
directing  him  to  collect  the  amount  awarded  in  said  judgment  and  decree 
out  of  the  personal  and  real  property  of  said  defendant  in  said  Eastern  Dis- 
trict; and  on  the  same  day  the  said  Marshal  duly  returned  said  writ  of 
execution  to  said  clerk  unsatisfied. 

V.  Subsequent  to  the  appearance  by  defendant  in  said  action,  said  de- 
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fendant  revoked  the  authority  and  designation  of  the  agent  upon  defendant 
had  previously  authorized  and  designated  to  accept  service  of  process  ad- 
dressed to  defendant  in  the  State  of  New  York.  Since  then,  said  defend- 
ant has  not  had,  and  defendant  now  has  not  any  office  nor  agent  within 
the  State  of  New  York. 

VI.  On  or  about  September  1,  1900,  said  defendant  executed  a  paper 
which  purported  to  convey  all  the  property  of  the  defendant  in  this  State 
and  all  of  the  other  property  of  said  defendant  corporation  in  the  United 
States  and  elsewhere  except  certain  letters  patent  and  except  property  in 
certain  States  outside  of  the  Second  Circuit  of  the  Courts  of  the  United 
States,  to  the  United  Shoe  Machinery  Company  of  New  Jersey,  which  now 
is,  and  then  was  a  corporation  organized  and  existing  under  the  Laws  of 
the  State  of  New  Jersey.  Said  New  Jersey  corporation  has  an  office  in  the 
City,  (bounty  and  State  of  New  York.  It  transacts  business  in  said  State 
and  County;  and  it  has  an  agent  in  said  City,  County  and  State,  who  is  duly 
authorized  to  accept  service  of  process  on  its  behalf. 

VII.  At  the  time  of  the  execution  of  said  paper  purporting  to  be  a 
conveyance,  said  Maine  corporation  was  indebted  to  your  orators  and  peti- 
tioners under  said  contract  in  a  sum  of  money  exceeding  Eight  thousand 
($8,000.00)  dollars;  and  said  defendant  anticipated  and  knew  that  the 
further  sum  of  Four  hundred  and  sixteen  66/100  ($416.66)  dollars  would 
fall  due  under  said  contract  on  the  last  day  of  each  succeeding  month. 
Said  paper  purporting  to  be  a  conveyance  was  executed  with  the  design 
and  object  of  preventing  your  orators  and  petitioners  from  collecting  the  in- 
debtedness then  due  them,  and  that  which  would  subsequently  fall  due 
them  under  said  contract.  Said  paper  purporting  to  be  a  conveyance  was 
executed  in  fraud  of  the  creditors  of  said  defendant  corporation  including 
your  orators.  There  was  no  consideration  paid  said  New  Jersey  corpo- 
ration to  said  defendant  Maine  corporation  for  said  conveyance. 

VIII.  On  said  September  1,  1900,  the  said  defendant  Maine  corporation 
was  the  owner  of  a  large  amount  of  personal  property  in  the  State  of  New 
York,  located  in  the  Counties  of  New  York,  Kings,  Westchester  and  other 
Counties  in  said  State.  Said  property  consisted  of  certain  machinery  for 
the  making  of  boots  and  shoes  leased  to  certain  manufacturers  in  said 
Counties  of  said  State  and  also,  the  right  to  receive  royalties  from  persons 
in  this  said  State  who  are  using  certain  letters  patent  owned  and  con- 
trolled by  said  defendant  corporation.  Since  said  date,  defendant  has 
maintained  a  merely  nominal  existence.  It  has  kept  its  principal  office  and 
books  in  the  City  of  Boston,  County  of  Suffolk  and  State  of  Massachusetts 
in  the  office  of  said  New  Jersey  corporation,  and  all  of  the  officers  and 
agents  of  said  defendant  Maine  corporation  have  been  agents,  officers 
and  employees  of  said  New  Jersey  corporation. 

IX.  On  or  about  September  1,  1900,  said  United  Shoe  Machinery  Com- 
pany of  New  Jersey  took  possession  of  all  of  said  property  of  said  defend- 
ant in  this  State;  and  the  said  New  Jersey  corporation  is  still  in  the  ]>os- 
session  of  the  same,  and  said  New  .Jersey  corporation  has  since  said  date 
used  certain  inventions  patented  and  owned  by  said  defendant.    Said  prop- 
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erty  consists  of  equitable  assets  of  the  defendant,  which  cannot  be  reached 
by  execution;  but  which  are  applicable  in  equity  to  the  satisfaction  of  the 
debts  of  the  defendant  including  the  indebtedness  of  said  defendant  to 
your  orators  and  petitioners. 

Upon  information  and  belief  that  there  are  other  assets  of  said  defendant 
Maine  corporation  in  the  Southern  District  of  New  York,  which  can  be 
collected  by  proceedings  in  equity,  but  which  cannot  be  seized  or  levied 
upon  by  execution;  which  include  causes  of  action  against  different  parties 
to  your  petitioners  and  orators  unknown,  the  nature  and  value  of  which 
causes  of  action  are  to  your  orators  and  petitioners  unknown,  and  the 
causes  of  action  against  said  New  Jersey  corporation  for  infringement  of 
patent  rights  owned  by  said  defendant.  The  statutes  and  decisions  in 
force  in  the  State  of  New  York  give  a  judgment  debtor  the  right  to  procure 
the  appointment  of  a  receiver  of  a  foreign  corporation  by  the  Courts  after 
a  judgment  against  such  foreign  corporation  has  been  entered  and  an  exe- 
cution thereunder  has  been  issued  and  returned  unsatisfied.  If  the  said 
action  and  suit  in  equity  had  not  been  removed  into  this  Court,  a  receiver 
would  have  been  thus  appointed  by  the  State  Court  from  which  this  case 
has  been  removed. 

It  will  be  impracticable  for  your  orator  to  collect  said  equitable  assets 
of  said  defendant  Maine  corporation  and  to  apply  the  same  to  the  satisfac 
tion  of  the  said  judgment  and  decree,  unless  a  Eeceiver  of  the  assets  of 
said  defendant  Maine  corporation  is  appointed  by  this  Court  with  authority 
in  said  Eeceiver  to  sue  on  behalf  of  said  Maine  corporation,  and  to  defend 
suits  brought  against  said  defendant  Maine  corporation  in  this  Court  and 
in  the  Courts  of  the  State  of  New  York. 

Said  defendant  Maine  corporation  has  filed  in  this  Court  certain  papers 
which  it  claims  constitute  an  appeal  from  said  decree  to  the  Circuit  Court 
of  Appeals;  but  it  has  filed  no  bond  such  as  is  required  to  secure  a  super- 
sedeas and  no  security  for  the  payment  of  said  decree  upon  its  affirmance, 
nor  to  answer  the  damages  if  it  fails  to  make  its  plea  good,  and  it  has 
made  no  application  for  a  supersedeas.  No  transcript  has  been  filed  in  the 
Circuit  Court  of  Appeals. 

The  said  defendant  Maine  corporation,  acting  through  its  officers,  who 
are  also  .officers  and  agents  of  the  said  New  Jersey  corporation,  threatens 
and  is  about  to  procure  a  removal  and  concealment  of  the  property  of  said 
defendant  in  the  State  of  New  York,  and  unless  it  and  its  officers  are  im- 
mediately enjoined  from  so  doing,  it  will  be  impracticable  for  any  receiver 
subsequently  appointed  to  secure  and  to  obtain  its  property  in  this  State 
and  it  may  be  impracticable  to  collect  said  decree. 

All  of  which  acts  and  doing  are  contrary  to  equity  and  good  conscience 
and  tend  to  the  manifest  and  irreparable  injury  of  your  orators  and  peti- 
tioners in  the  premises.  For  as  much  as  your  orators  and  petitioners  can 
have  no  adequate  relief  except  in  this  Court  and  to  the  end  therefore,  that 
said  defendant  may,  if  it  can,  show  why  your  petitioners  and  orators  should 
not  have  the  relief  hereby  prayed,  and  may  make  a  full  disclosure  and 
discovery  of  all  the  matters  aforesaid  and  according  to  the  best  and  utmost 
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of  its  knowledge,  remembrance,  information  and  belief,  and  that  of  its 
officers,  full,  true,  direct  and  perfect  answers  made  to  the  matters  here- 
inbefore stated  and  charged,  but  not  under  oath;  an  answer  under  oath 
being  hereby  expressly  waived;  your  orators  and  petitioners  pray  that  your 
honors  may  grant  the  writs  of  injunction,  both  interlocutory  and  perpetual 
issuing  out  of  and  under  the  seal  of  this  Honorable  Court  perpetually  en- 
joining and  restraining  the  said  defendant,  its  Clerks,  attorneys,  agents, 
servants  and  assigns  from  transferring,  interfering  with  and  from  remov- 
ing any  property  to  which  said  defendant  may  now  be  entitled  and  any 
property  to  which  said  defendant  was  entitled  at  any  time  during  the  year 
1900;  and  that  a  Receiver  both  interlocutory  and  perpetual  be  appointed 
of  all  the  assets  and  property  of  said  defendant  Maine  corporation,  includ- 
ing its  assets,  both  legal  and  equitable,  real,  personal  and  mixed,  with 
authority  to  sue  in  this  Court,  and  in  the  Courts  of  the  State  of  New  York, 
and  elsewhere  to  collect  any  and  all  assets  and  to  enforce  any  and  all  causes 
of  action  now  owned  by  said  defendant  and  which  said  defendant  owned 
during  the  year  1900;  and  with  authority  to  defend  any  suits  or  actions 
which  are  now  pending  or  which  may  hereafter  be  brought  against  said 
defendant ;  and  that  said  Receiver  be  authorized  and  directed  to  collect  said 
assets  and  to  sell  the  same  and  out  of  the  proceeds  thereof  first  to  pay 
the  costs  and  expenses  of  said  Receivership,  including  his  compensation 
and  his  counsel  fees;  then  to  pay  all  amounts  that  may  be  then  due  to 
your  orators  and  petitioners  under  said  decree  of  this  Court;  and  to  apply 
the  balance  to  pay  the  other  debts  of  said  defendant  Maine  corporation, 
and  may  it  please  this  Honorable  Court  to  grant  to  your  orators  and  peti- 
tioners such  other  and  further  relief  in  the  premises  as  may  be  just  with 
the  costs  of  this  proceeding.  May  it  please  your  Honors  furthermore  to 
grant  unto  your  orators  and  petitioners  not  only  the  writs  of  injunction 
perpetual  and  interlocutory,  and  the  appointment  of  a  Receiver  in  accord- 
ance with  the  prayer  of  this  petition  and  bill,  but  in  case  your  Honors 
deem  the  issue  of  a  writ  of  subpoena  necessary  to  acquire  jurisdiction  of 
this  application,  to  grant  to  your  orators  and  petitioners  a  writ  of  sub- 
poena of  the  Ignited  States  of  America  directing  that  the  United  Shoe 
Machinery  Company  of  Maine,  otherwise  named  the  Goodyear  Shoe  Ma- 
chinery Company  of  Portland,  Maine,  appear  and  answer  to  this  petition 
and  bill  of  complaint  and  abide  and  perform  such  order  and  decree  in  the 
premises  as  to  this  Court  shall  seem  just  and  proper  as  required  by  tlic 
princij^les  of  equity  and  good  conscience. 

J.  Philip  Berg. 
Solicitor  and  Attorney  for  Petitioners- 
Complainants, 

140  Nassau  Street, 
New  York. 
Roger  Foster,  of  Counsel. 
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United  States  of  America,        ^ 
Southern  District  of  New  York,   Us. 
County  of  New  York,  I 

Christian  Daneel,  being  duly  sworn,  deposes  and  says: — I  reside  in  the 
City  of  Brooklyn,  County  of  Kings,  State  of  New  York,  and  I  am  one  of 
the  petitioners  and  orators  mentioned  in  the  annexed  petition  and  bill  of 
complaint.  Said  petition  and  bill  is  true  to  my  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  information  and  belief; 
jind  as  to  those  matters  I  believe  the  same  to  be  true. 

Christian  Dancel. 
Sworn  to  before  me  this 
28th  day  of  March,  1905. 
Howard  Campbell, 

Notary  Public,  Kings  Co. 

Certificate  in  New  York  County. 

DISTRICT  COURT  OF  THE  UNITED  STATES. 
For  the  Southern  District  of  Neav  York. 

Christian  Dancel  and  Mary  Dancel,  as' 

Administrators    of    the    Goods,    Chattels 

and   Credits   of   Christian  Dancel,   de- 
deceased, 

against  I  In  Equity. 

Petitioners  &   Complainants, 
Coodyear   Shoe   Machinery   Company   of 

Portland,  Maine,  otherwise  known  as  the 

United     Shoe     Machinery     Company     of 

Maine, 

Defendant-Respondent. 
County  of  New  York,  ss:  — 

Christian  Dancel,  being  duly  sworn,  deposes  and  says: — I  reside  in  the 
City  of  Brooklyn,  County  of  Kings  and  State  of  New  York,  and  I  am  one 
of  the  petitioners  and  orators  mentioned  in  the  annexed  petition  and  bill 
of  complaint.  Said  petition  and  bill  is  true  to  my  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  information  and  belief; 
and  as  to  those  matters,'  I  believe  the  same  to  be  true.  I  hereby  incorpo- 
rate the  said  petition  and  bill  hereto  annexed  into  this  my  affidavit  with 
the  same  effect  as  if  the  same  were  therein  repeated  and  set  forth  specific- 
ally and  at  length.  In  the  suit  in  equity  described  in  said  petition,  one 
Elmer  P.  Howe,  who  is  the  Vice  President  of  said  defendant,  and  who  is 
a  director  of  the  United  Shoe  Machinery  Company  of  New  Jersey,  testified; 
That  he  held  such  office  and  directorship;  that  in  September  1,  1900,  the 
United  Shoe  Machinery  Company  of  New  Jersey  acquired  the  legal  title  to 
certain  machines,  the  property  of  defendant  at  Sing  Sing,  in  the  State  of 
New  York,  at  or  near  the  Kings  County  Prison  in  Brooklyn  of  said  State ; 
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at  Burt  &  Co.  's,  at  Lattimer  's  at  Wickert  and  Gardner 's  and  at  other  fac- 
tories in  New  York  City  meaning  by  said  phrase,  the  Borough  of  Manhat- 
tan, in  said  City,  and  in  other  factories  in  other  parts  of  the  State  of 
New  York;  that  said  machines  were  immediately  prior  to  September  1, 
1900,  owned  by  said  defendant  Maine  corporation;  that  prior  to  March  9, 
1898,  said  machines  were  the  property  of  the  Goodyear  Shoe  Machinery 
Company  of  Hartford,  Conn.;  that  at  least  a  year  and  a  half  before  Sep- 
tember ],  1900,  said  New  Jersey  corporation  acquired  a  majority  interest 
in  and  a  controlling  interest  in  the  stock  of  said  Maine  corporation;  that 
certain  letters  patent  were  still  owned  by  defendant  Maine  corporation; 
and  that  said  New  Jersey  corporation  had  since  September  1,  1900,  used 
said  patents,  without  paying  any  Royalties  to  said  defendant  Maine  corpo- 
ration for  said  use,  and  without  any  written  license  by  said  defendant 
authorizing  said  New  Jersey  corporation  to  use  the  said  patents;  that  he 
did  not  remember  whether  the  said  New  Jersey  corporation  paid  the  said 
defendant  Maine  corpoiation  any  consideration  for  the  property  of  said 
Maine  corporation  which  said  New  Jersey  corporation  received.  I  have  also 
seen  a  circular  issued  by  said  defendant  Maine  corporation  of  which  the 
following  is  a  copy,  viz:  — 

"Office  of 
GOODYEAR  SHOE   MACHINERY   CO.. 

208  Lincoln  Street. 

"Boston,  Mass.,  Aug.  31,  1900. 
"TO  THE  LESSEES  OF  THE  GOODYEAR  SHOE  MACHINERY  COM- 
"PANY:— 
' '  On  September  4th  the  accounts  of  the  Goodyear  Shoe  Machinery  Com- 
"pany  will  be  transferred  to  the  books  of  the  United  Shoe  Machinery  Com- 
' '  }>any,  and  thereafter  all  bills  will  be  rendered  by  the  United  Shoe  Ma- 
' '  chinery  Company  '  Goodyear  Department, '  and  statements  will  be  from  the 
"United  Shoe  Machinery  Company,  direct,  to  whom  all  remittances  should 
"be  made. 

"All  orders  for  machines  and   spare   parts   should  be   addressed   to   the 
"United  Shoe  Machinery  Company,  direct,  to  whom  all  remittances  should 
"usual  to  the  local  office  of  the  district  in  which  the  factory  of  our  lessee 
"is  located.     Compliance  with  this  request  will  oblige, 
"Yours  very  respectfully, 
"GOODYEAR  SHOE   MACHINERY  COMPANY. 

"By  Fred'k  G.  King,  Mgr." 
The  said  defendant  and  its  officers  throughout  the  litigation  described  in 
said  petition  hereto  annexed,  which  began  October  15,  1900,  have  concealed 
and  suppressed  evidence  of  their  liability,  and  have  not  hesitated  to  use 
false  testimony  for  that  purpose.  The  president  of  defendant,  Sidney  W. 
Winslow,  when  his  deposition  was  taken  in  behalf  of  the  complainants  in 
Boston,  Massachusetts,  April  2;'5th,  1904,  made  a  number  of  false  statements 
under  oath.  Amongst  other  false  statements  then  made  by  him  were  the 
following:     He   testified   that   he   did   not  know   the  name  of  the  Treasurer 
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of  the  said  defendant  Maine  corporation;  that  he  did  not  know  the  position 
in  the  defendant's  employ  held  by  another  witness  who  was  present,  and 
who  a  short  time  before  he  had  said  was  the  Secretary  of  said  defendant; 
that  he  did  not  know  who  was  the  Treasurer  of  said  defendant;  that  he 
did  not  know  the  names  of  any  of  the  officers  of  said  defendant  elected  at 
its  last  previous  meeting,  although  he  presumed  that  he  attended  the  same; 
that  he  could  not  remember  the  name  of  any  one  who  had  ever  been  the 
Treasurer  of  said  defendant  nor  of  anyone  who  had  ever  been  a  bookkeeper 
of  said  defendant;  that  he  did  not  know  whether  the  names  of  the  book- 
keepers and  other  employees  of  defendant  appeared  in  any  book  of  the  de- 
fendant; that  he  did  not  know  whether  certain  books  which  he  produced 
under  a  subpoena  duce  tecum  directing  him  to  produce  certain  books  of 
account  of  defendant  were  the  books  of  account  of  defendant.  The  said 
defendant  through  its  officers  and  agents  have  also  destroyed  or  concealed 
certain  books  of  the  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Conn.,  which  were  in  its  possession  and  which  its  officers  were  directed  by 
a  subpoena  duce  tecum  to  produce,  and  which  it  failed  to  produce  at  the 
time  designated  in  said  subpoena.  Amongst  other  books  thus  destroyed 
or  concealed  by  said  defendants  officers  were  the  records  of  the  meetings 
of  the  directors  and  stockholders  of  said  Goodyear  Shoe  Machinery  Com- 
pany of  Hartford,  Connecticut. 

Christian  Cancel. 
Sworn  to  before  me  this 
28th  day  of  March,  1905. 
(L.  S.)         Howard  Campbell, 

Notary  Public,  Kings  Co. 

Certificate  filed  in  N.  Y.  Co. 

FORM  XXII.— BILL  OF  FORECLOSURE  OF  RAILWAY  MORTGAGE. 

{District]    Cowrt   of  the   United  States  for  the  Southern  District  of  Neiv 

Yorh. 

Morton    Trust    Company,    Complainant, 
against 

Metropolitan    Street    Railway    Company, 
New     York     City     Railway     Company, 
Adrian    H.    Joline    and    Douglas    Robin-       In  Equity. 
SON  as  Receivers  of  New  York   City  Rail     [~     Bill  of 
way     Company,    Adrian     H.     Joline     and        Foreclosure. 
Douglas   Robinson    as   Receivers   of   Met- 
ropolitan   Street    Railway    Company,    The 
Pennsylvania    Steel    Company    and    The 
Degnon    Contracting    Company,    Defend- 
ants. 

To  the  Judpcs  of  the  [District]   Court  of  the  United  States  fur  the  South- 
ern District  of  New  Yorl' : 
Morton  Trust  Company,  a  corporation  organized  and  existing  under  the 

laws  of  the  State  of  New  York  and  a  citizen  of  said  State,  brings  this  its 


i 
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bill  against  Metropolitan  Street  Eailway  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York 
and  a  citizen  of  said  State,  New  York  City  Eailway  Company,  a  corpora- 
tion organized  and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York  and  a  citizen  of  said  State,  Adrian  H.  Joline  and  Douglas 
Robinson,  both  citizens  of  the  State  of  New  York,  as  receivers  of  said  New 
York  City  Railway  Company,  said  Adrian  H.  Joline  and  Douglas  Robinson 
as  Receivers  of  said  Metropolitan  Street  Railway  Company,  The  Pennsyl- 
vania Steel  Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  Pennsylvania  and  a  citizen  of  said  State,  and  the  Degnon 
Contracting  Company,  a  corporation  organized  and  existing  under  the  laws 
of  the  State  of  New  Jersey  and  a  citizen  of  said  State;  and  thereupon  your 
orator  complains  and  says  as  follows: 

r.  Your  orator  is  a  corporation  duly  organized  and  existing  under  and 
by  virtue  of  the  laws  of  the  State  of  New  York  and  a  citizen  of  said 
State. 

II.  On  information  and  belief,  the  defendant  Metropolitan  Street  Rail- 
way Company  (hereinafter  in  this  bill  called  the  Metropolitan  Company) 
is  a  corporation  organized  and  existing  under  the  laws  of  the  State  of  New 
York  and  a  citizen  of  said  State,  having  been  organized  by  a  merger  and 
consolidation  at  divers  times  of  Houston,  West  Street  &  Pavonia  Ferry 
Railroad  Company,  Broadway  Railway  Company,  South  Ferry  Railroad 
Company,  The  Metropolitan  Crosstown  Railway  Company,  The  Lexington 
Avenue  &  Pavonia  Ferry  Railroad  Company  and  The  Columbus  and  Ninth 
Avenue  Railroad  Company,  all  of  said  companies  having  been  street  surface 
railroad  companies  organized  and  existing  under  the  laws  of  the  State 
of  New  York. 

On  information  and  belief,  the  defendant  New  York  City  Railway  Com- 
pany (hereinafter  in  this  bill  called  the  New  York  Company)  is  a  corpora- 
tion organized  and  existing  under  the  laws  of  the  State  of  New  York  and 
a  citizen  of  said  State.  Said  defendant  was  so  organized  under  the  name 
and  style  of  "Interurban  Street  Railway  Company"  and  subsequently  and 
pursuant  to  proceedings  duly  had,  changed  its  name  to  ' '  New  York  City 
Railway  Company. ' ' 

On  information  and  belief,  the  defendant  The  Pennsylvania  Steel  Com- 
pany is  a  corporation  duly  organized  and  existing  under  the  laws  of  the 
State  of  Pennsylvania,  and  a  citizen  of  said  state,  and  the  defendant  The 
Degnon  Contracting  Company  is  a  corporation  duly  organized  and  existing 
under  the  laws  of  the  state  of  New  J*sey  and  a  citizen  of  said  state. 

III.  Heretofore  and  prior  to  March  21,  1902,  the  defendant  Metropol- 
itan Company  in  the  exercise  of  its  powers  under  the  laws  of  the  State 
of  New  York,  and  in  accordance  with  resolutions  duly  passed  by  its  board 
of  directors  and  by  its  stockholders  at  respective  meetings  thereof  duly 
called  and  held,  duly  authorized  the  issue  of  a  series  of  bonds  to  be  exe- 
cuted under  its  corporate  seal  and  attested  by  the  signatures  of  its  presi- 
dent or  one  of  its  vice-presidents,  and  attested  by  its  secretary  or  an  assist- 
ant secretary,  and  to  be  issued  to  an  amount  not  exceeding  in  the  aggregate 
the   principal  sum   of   sixty-five   million   dollars    ($65,000,000)    at   any   one 
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time  outstanding;  said  bonds  to  be  either  coupon  or  registered,  the  coupon 
bonds  bearing  date  April  1,  1902,  and  the  registered  bonds  bearing  date 
at  the  time  of  their  respective  issue;  by  the  terms  of  which  bonds  the 
Metropolitan  Company  promised  to  pay,  in  the  case  of  coupon  bonds,  to 
the  bearer  thereof,  and,  in  the  case  of  registered  bonds,  to  the  registered 
owner  thereof  or  his  assigns,  at  the  office  or  agency  of  the  Metropolitan 
Company  in  the  city  of  New  York  on  the  first  day  of  April  in  the  year 
2002,  the  sum  of  one  thousand  dollars  ($1,000)  in  the  case  of  coupon  bonds 
and  the  sum  of  one  thousand  dollars  ($1,000)  or  multiples  thereof  in  the 
case  of  registered  bonds,  gold  coin  of  the  United  States  of  America,  of 
or  equal  to  the  then  standard  of  weight  and  fineness,  and  to  pay  interest 
thereon,  in  the  case  of  (^oupon  bonds,  from  April  1,  1902,  and,  in  the  case 
of  the  registered  bonds,  from  the  first  day  of  April  or  October,  as  the  case 
might  be,  next  preceding  the  date  thereof,  payable  at  its  said  office  in  like 
gold  coin,  semi-annually  on  the  first  days  of  April  and  October  in  each 
year,  in  the  case  of  coupon  bonds,  upon  presentation  and  surrender,  as 
they  might  severally  mature,  of  the  interest  coupons  thereto  annexed,  and, 
in  the  case  of  registered  bonds,  to  the  registered  owner  thereof  or  his 
assigns.  The  form  and  tenor  of  said  bonds  are  set  forth  at  large  in  the 
mortgage  hereinafter  referred  to. 

IV.  On  or  about  March  21,  1902,  the  Metropolitan  Company  being 
thereunto  duly  authorized  by  the  action  of  its  board  of  directors  and 
with  the  consent  of  stockholders  owning  at  least  two-thirds  of  the  en- 
tire capital  stock  of  the  Metropolitan  Company,  such  stock  having  been 
represented  and  voted  upon  in  person  or  by  proxy  at  a  special  meeting 
of  the  stockholders  duly  called  for  that  purpose,  in  pursuance  to  the 
statute  in  such  case  made  and  provided,  and  with  the  consent  of  the 
board  of  railroad  commissioners  of  the  state  of  New  York,  the  consent 
of  said  stockholders  evidenced  by  a  sworn  certificate  of  the  vote  of  said 
meeting  and  the  consent  of  said  board,  both  in  due  form,  having  been 
contemporaneously  filed  and  recorded  in  accordance  with  law  in  the  office 
of  the  register  of  the  county  of  New  York  in  which  county  the  Metropoli- 
tan Company  had  its  principal  place  of  business  and  wherein  its  property 
was  situated,  duly  made,  executed  and  delivered  to  your  orator,  as  trustee, 
its  certain  mortgage  or  deed  of  trust  dated  on  that  day,  wherein  and 
whereby  in  order  to  secure  the  payment  of  the  principal  and  interest  of 
all  such  bonds  at  any  time  issued  and  outstanding  and  to  secure  the  per- 
formance and  observance  of  all  the  covenants  and  conditions  in  said  mort- 
gage contained,  it  granted,  bargained,  sold,  released,  conveyed,  assigned, 
transferred  and  set  over  unto  your  orator,  as  trustee,  its  successors  and 
assigns  forever,  all  and  singular,  the  railroads,  railroad  routes,  estates, 
leaseholds,  properties,  rights,  privileges  and  franchises  described  as  follows, 
to  wit: 

I. 

Street  surface  railroads  in  the  County  of  New  York,  City  of 
New  York,  and  State  of  New  York,  owned  by  the  Metropolitan  Rail- 
way Company,  described  as  follows: 

I  Next  followed  description  of  same.] 
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II. 
Beal  estate  owned  by  the  Metropolitan  Street  Railway  Company, 

BEING    the    following    DESCRIBED    PIECES    AND    PARCELS    OF    LAND    WITH    THE 

buildings  and  improvements  thereon  situate,  lying  and  being  in  the 
County  of  New  York,  City  of  New  York  and  State  of  New  York. 

A.  Real  estate  not  subject  to  the  Metropolitan  Street  Railway 
Company's  general  and  collateral  trust  mortgage. 

[Next  followed  description.] 

III. 

Street  surface  railroads  and  railroad  routes  in  the  County  of 
New  York,  City  of  New  York,  and  State  of  New  York,  operated  by 
THE    Metropolitan    Street   Railway    Company   as    lessee,    under   the 

LEASES    hereinafter   MENTIONED: 

[Next  followed  description.] 

Together  with  all  and  singular  the  improvements  on  said  properties,  and 
all  and  singular,  the  railroads,  lands,  buildings,  structures,  fixtures  privi- 
leges, franchises,  rights  of  way,  trackage  rights,  contracts,  consents  lease- 
holds, easements  and  other  rights  and  interests  then  owned  by  the  Metro- 
politan Street  Railway  Company;  also  all  and  singular  the  tracks,  side 
tracks  or  sidings,  switches,  rails,  bridges,  fences,  buildings,  depots,  station- 
houses,  power-houses,  car-houses,  machine  shops,  repair  shops  and  other 
shops,  and  all  other  buildings,  improvements,  erections  and  structures, 
and  all  dynamos,  belting,  engines,  boilers,  regulators,  meters,  poles,  trolleys, 
conduits,  feeders,  cables,  wires,  switchboards,  lamps  and  machinery  for 
producing,  generating  and  distributing  electricity  or  power;  and  also  all 
and  singular  the  rolling  stock,  equipment,  motors,  engines,  tenders,  car- 
riages, cars,  trucks,  horses,  harness,  tools,  implements,  furniture,  fixtures, 
machinery,  materials,  coal,  wood,  oil,  fuel  and  other  supplies;  and  also  all 
maps,  drawings,  profiles,  licenses,  records,  deeds,  contracts  and  agreements, 
patents  and  patented  inventions  and  processes  then  owned  by  the  Metro- 
politan Street  Railway  Company,  all  of  which  personal  property  was 
thereby  declared  to  be  fixtures  and  appurtenances  of  said  railroads;  and 
also  all  then  present  or  future  improvements  and  additions  made  or  to 
be  made  upon  and  to  any  or  all  of  said  railroads  or  property,  real  and 
personal,  and  any  and  all  equipment  therefor  and  renewals  or  replacements 
of  the  same  or  of  any  part  thereof  or  of  the  appurtenances;  and  also  all 
and  every  other  railroad,  which  the  Metroj)olitan  Street  Railway  Company 
should  thereafter  acquire  or  construct  by  means  of  the  proceeds  of  any 
of  the  bonds  thereby  secured,  and  all  power  houses,  real  estate,  equipment 
and  other  property,  real  or  personal,  appurtenant  thereto. 

And  all  and  singular  the  tolls,  fares,  rents,  issues,  earnings,  income, 
profits  and  other  benefits  and  advantages  of,  or  in  any  wise  growing  out 
of.  all  or  any  of  the  said  several  railroads,  franchises  and  property,  and 
all  and  singular  the  tenements,  hereditaments  and  appurtenances  to  any  of 
the  said  railroads  or  property  belonging,  or  in  any  wise  appertaining,  and 
the  reversion   or  reversions,  remainder  or   remainders  thereof,   and  all   the 
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estate,  right,  title,  interest,  property,  possession,  claim  and  demand  what- 
soever, as  well  at  law  as  in  equity,  of  the  Metropolitan  Street  Eailway 
Company,  in  and  to  the  same  and  every  part  and  parcel  thereof  with 
appurtenances. 

And  also  all  the  right,  title  and  interest  of  the  Metropolitan  Street 
Railway  Company  in  and  to  the  following  shares  of  stock  which  were 
then  pledged  and  deposited  with  the  Guaranty  Trust  Company  of  New 
York,  under  the  mortgage  dated  February  1,  1887,  from  the  Metropolitan 
Street  Railway  Company  to  said  Guaranty  Trust  Company  of  New  York, 
as  trustee,  securing  the  general  mortgage  and  collateral  trust  five  per  cent, 
gold  bonds  of  the  Metropolitan  Street  Railway  Company,  viz.: 

[Nest  followed  description.] 

To  have  and  to  hold  the  said  described  premises  and  property  unto 
your  orator,  its  successors  in  the  trust,  its  or  their  assigns,  in  trust 
for  the  equal  and  proportionate  benefit  and  security  of  all  holders  of  the 
bonds  and  coupons  issued  and  to  be  issued  and  secured  by  said  mortgage 
and  for  the  enforcement  of  the  payment  of  the  said  bonds  and  interest 
when  payable  according  to  the  tenor,  purport  and  effect  of  such  bonds  and 
coupons  and  to  secure  the  i^erformance  and  observance  of  and  compliance 
with  the  covenants  and  conditions  of  the  said  indenture,  without  prefer- 
ence, priority  or  distinction  as  to  lien  or  otherwise  of  one  bond  over  any 
other  bond  by  reason  of  priority  in  the  issue,  sale  or  negotiation  thereof 
or  by  reason  of  the  purpose  of  its  issue  as  in  said  mortgage  or  deed  of 
trust  more  fully  set  forth. 

All  the  property  so  conveyed  and  mortgaged  to  your  orator  as  afore- 
said is  situated  within  the  southern  district  of  New  York.  Said  mortgage 
was  duly  recorded  in  the  oflB.ee  of  the  register  of  the  county  of  New  York 
in  which  the  property  thereby  mortgaged  was  situated. 

Your  orator  duly  accepted  the  trusts  therein  created  and  it  was  and  now 
is  fully  authorized  and  empowered  to  take  and  hold  in  trust  the  property 
conveyed  to  it  therein  and  to  execute  the  trusts  reposed  in  it  under  and  by 
virtue  of  the  provisions  thereof. 

A  copy  of  this  mortgage  marked  Exhibit  A  is  filed  herewith  and  your 
orator  prays  leave  to  refer  to  the  same  as  if  it  were  fully  set  forth  in 
this  bill  of  complaint. 

V.  After  the  execution  and  delivery  of  said  mortgage,  the  Metropolitan 
Company  duly  made  and  executed  bonds  of  the  issue  described  in  said 
mortgage  of  the  aggregate  par  value  of  sixteen  million  six  hundred  and 
four  thousand  dollars  ($16,604,000)  all  of  which  bonds  were  duly  certified 
by  your  orator  in  all  respects  as  provided  in  said  mortgage,  and  all  of  said 
bonds,  as  your  orator  is  informed  and  believes,  were  duly  issued  by  the 
Metropolitan  Company  for  a  valuable  consideration  and  in  accordance 
with  the  provisions  of  said  mortgage;  and  said  bonds  are  now  outstanding 
in  the  hands  of  divers  persons  and  corporations  who  are  now  the  owners 
and  holders  thereof  for  value  and  your  orator  is  advised  and  avers  that 
said  bonds  so  issued  as  aforesaid  are  now  in  all  respects  valid  outstanding 
obligations  of  the  defendant  Metropolitan  Company,  and  are  entitled  to  the 
benefit  and  security  of  the  said  mortgage. 
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VI.  Certain  of  the  bonds  so  issued  as  aforesaid  were  certified  and  de- 
livered by  your  orator  and  issued  in  accordance  with  the  provisions  of 
subdivision  (2)  of  article  second  of  said  mortgage  against  the  deposit 
with  your  orator,  as  security  for  the  bonds  issued  and  to  be  issued  under 
said  mortgage,  of  the  following  securities,  viz. : 

[Next  followed  description.] 

Said  securities  so  deposited  with  your  orator  ever  since  have  been  and 
now  are  held  in  trust  by  it  subject  to  the  trusts  declared  in  said  mort- 
gage as  additional  security  for  the  payment  of  the  bonds  issued  there- 
under. 

VII.  Of  the  property  so  conveyed  to  your  orator  as  trustee  by  the  said 
mortgage  dated  March  21,  1902,  your  orator  in  accordance  with  the  pro- 
visions of  said  mortgage  released  from  the  lien  of  said  mortgage,  as  it  was 
authorized  to  do  under  the  provisions  thereof,  a  portion  of  the  property 
hereinbefore  specifically  described  as  "146th  Street,  147th  Street,  Lenox 
Avenue  and  7th  Avenue  property,"  and  included  among  the  property  enume- 
rated in  paragraph  A  of  subdivision  II  of  the  description  of  the  property 
conveyed  to  your  orator  as  hereinbefore  set  forth  as  ' '  Real  estate  not  sub- 
ject to  the  Metropolitan  Street  Railway  Company's  General  and  Collateral 
Trust  Mortgage;  "  the  property  so  released  by  your  orator  being  described 
as  follows: 

[Next  followed  descrij)tion.] 

VIII.  Your  orator  further  shows  that,  as  it  is  informed  and  believes, 
simultaneously  with  or  immediately  prior  to  the  execution  and  delivery 
of  the  said  mortgage,  Exhibit  A,  filed  herewith,  the  Metropolitan  Company 
entered  into  a  certain  indenture  of  lease  dated  February  14,  1902,  with 
the  defendant  the  New  York  Company,  under  its  then  corporate  name  of 
Interurban  Street  Railway  Company,  and  by  said  lease  the  Metropolitan 
Company  did  grant,  lease  and  demise  to  the  defendant  New  York  Company 
under  its  said  corporate  name  of  Interurban  Street  Railway  Company  for 
the  full  term  of  nine  hundred  and  ninety-nine  years  from  February  24, 
1902,  all  its  railroads  and  railroad  routes  and  all  its  real  estate  and  the 
buildings  and  improvements  thereon,  and  all  its  leasehold  interests  and 
leased  lines,  including  all  the  street  surface  railroads  and  real  estate  owned 
by  it,  and  all  the  street  surface  railroads  and  railroad  routes  operated  by 
it  as  lessee  which  are  described  in  the  said  mortgage  or  deed  of  trust  to  your 
orator,  Exhibit  A,  and  which  were  conveyed  to  your  orator  subject  to  the 
trusts  thereof. 

Said  lease  provided  among  other  things  that  subject  to  the  provisions 
therein  contained  and  for  the  purposes  therein  specified,  the  Metropolitan 
Company,  the  lessor,  might  with  the  consent  of  the  New  York  Company, 
the  lessee,  issue  its  bonds  secured  by  mortgages  upon  its  property  and 
your  orator  is  informed  and  believes  that  all  the  bonds  issued  by  the 
Metropolitan  Company  under  the  aforesaid  mortgage  Exhibit  A  were  issued 
in  accordance  with  the  provisions  contained  in  said  lease  and  for  the  pur- 
poses therein  specified  and  with  the  consent  of  the  lessee,  the  New  York 
Company. 

A  copy  of  said  lease  is  filed  herewith  marked  Exhibit  B  and  your  orator 
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prays  leave  to  refer  to  the  same  as  if  it  were  fully  set  forth  in  this  bill  of 
complaint. 

Shortly  after  the  execution  of  said  lease,  as  your  orator  is  informed 
and  believes,  the  New  York  Company  entered  into  possession  of  the  said 
demised  railroads  and  property  and  has  operated  the  same  and  has  col- 
lected the  rents  and  profits  thereof  until  the  appointment  of  its  receivers 
as  hereinafter  mentioned. 

IX.  On  or  about  the  24th  day  of  September,  1907,  The  Pennsylvania 
Steel  Company  and  The  Degnon  Contracting  Company  filed  their  bill 
in  this  court  against  the  defendant  New  York  Company  alleging  facts, 
as  your  orator  is  advised,  constituting  insolvency  of  the  New  York  Com- 
pany and  praying  for  the  appointment  of  receivers  of  its  property. 
Thereafter  the  New  York  Company  filed  its  answer  to  said  bill  admit- 
ting the  allegations  thereof  and  thereupon  and  on  or  about  September  24, 
1907,  by  order  of  this  court,  the  above  named  defendants  Adrian  H.  Joline 
and  Douglas  Eobinson  were  appointed  receivers  of  said  New  York  Company 
and  of  all  its  property,  wherever  situated,  and  they  were  thereby  authorized, 
empowered  and  instructed  among  other  things,  to  enter  upon  and  take  pos- 
session of  all  such  property  and  to  manage,  operate  and  control  the  same. 

Thereafter,  the  said  Adrian  H.  Joline  and  Douglas  Eobinson,  appointed 
receivers  as  aforesaid,  duly  qualified  as  such  receivers  and  as  such  receivers 
entered  upon  and  took  possession  of  the  property  of  said  defendant  New 
York  Company,  including  the  property  which  is  described  in  the  said  mort- 
gage dated  March  21,  1902,  and  was  conveyed  to  your  orator  subject  to 
the  trusts  thereof,  and  they  have  since  used  and  operated  the  same  and  are 
now,  as  such  receivers,  in  possession  of  said  property. 

Your  orator  files  herewith  a  copy  of  said  bill  and  answer  and  order 
marked  Exhibit  C  and  prays  leave  to  refer  thereto  for  a  precise  statement 
of  the  contents  thereof. 

X.  Your  orator  further  alleges,  that  thereafter  the  Metropolitan  Com- 
pany presented  its  duly  verified  petition  to  this  court  wherein  it  alleged 
facts,  as  your  orator  is  advised,  constituting  insolvency  of  the  Metropolitan 
Company,  and  prayed  that  it  might  become  a  party  defendant  to  said  suit 
of  The  Pennsylvania  Steel  Company  and  The  Degnon  Contracting  Com- 
pany against  the  New  York  Company  and  that  the  receivership  under  the 
bill  of  complaint  in  the  said  cause  be  extended  so  as  expressly  to  embrace 
the  interests  of  the  Metropolitan  Company  in  said  property. 

Thereafter  and  on  October  1,  1907,  by  an  order  of  this  court,  the  Metro- 
politan Company  was  made  a  party  defendant  in  said  cause  and  the 
receivership  in  said  cause  was  extended  to  the  properties  of  the  Metropolitan 
Company  as  prayed  in  said  petition  and  the  said  Adrian  H.  Joline  and 
Douglas  Eobinson,  theretofore  appointed  receivers  in  said  cause,  were 
appointed  receivers  of  the  properties  of  the  Metropolitan  Company. 

Thereafter  and  on  or  about  October  1,  1907,  as  your  orator  is  informed 
and  believes,  the  said  Adrian  H.  Joline  and  Douglas  Eobinson  duly  quali- 
fied as  such  receivers  and  as  receivers  as  aforesaid  they  are  now  in  pos- 
session of  all  the  railroads,  properties  and  franchises  of  the  Metropolitan 
Company  described  in  said  mortgage  dated  March  21,  1902. 
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Your  orator  files  herewith  a  copy  of  said  petition  and  of  said  order 
of  this  court  marked  Exhibit  D  and  prays  leave  to  refer  thereto  for  a 
precise  statement  of  the  contents  thereof. 

XI.  Thereafter  and  on  or  about  October  9,  1907,  your  orator  filed  its 
bill  in  this  court  (leave  having  been  granted  to  your  orator  so  to  do) 
against  the  Metropolitan  Company,  the  New  York  Company,  said  Adrian 
H.  Joline  and  Douglas  Robinson  as  receivers  of  the  New  York  Company, 
said  Adrian  H.  Joline  and  Douglas  Robinson  as  receivers  of  the  Metro- 
politan Company,  The  Pennsylvania  Steel  Company  and  The  Degnon  Con- 
tracting Company  alleging  that  unless  the  income  and  profits  of  the 
mortgaged  premises  were  applied  in  accordance  with  the  provisions  of  said 
mortgage  the  mortgaged  premises  would  be  wasted  and  the  mortgage  secur- 
ity become  greatly  impaired,  and  praying  that  a  receiver  of  the  mortgaged 
property  be  appointed  and  the  income  and  profits  thereof  be  applied  in 
accordance  with  the  provisions  of  said  mortgage. 

Thereafter  and  on  or  about  October  9,  1907,  said  Adrian  H.  Joline  and 
Douglas  Robinson  were  by  an  order  of  this  court  appointed  under  the  said 
bill  of  complaint  in  said  cause  receivers  of  all  the  railroads,  properties  and 
premises  mortgaged  and  pledged  under  the  said  mortgage  dated  March 
21,  1902,  and  of  all  the  tolls,  earnings,  income,  rents,  issues  and  profits 
of  said  railroad,  property  and  premises,  and  thereafter  duly  qualified  as 
such  receivers. 

Your  orator  files  herewith  a  copy  of  said  bill  of  complaint  marked  E 
and  of  said  order  marked  F  and  prays  leave  to  refer  thereto  for  a  precise 
statement  of  the  contents  thereof. 

XII.  Further  complaining,  your  orator  shows  that  the  property  granted 
and  conveyed  to  your  orator  under  the  said  mortgage  dated  March  21, 
1902,  Exhibit  A,  was  so  granted  and  conveyed  to  secure  the  performance 
and  observance  of  all  the  covenants  and  conditions  contained  in  said  mort- 
gage, and  that  in  and  by  said  mortgage,  Exhibit  A,  the  Metropolitan 
Company  did  agree  and  covenant,  among  other  things,  that  it  would  from 
time  to  time  punctually  observe  and  perform  all  of  the  obligations  and 
pay  and  discharge  all  amounts  payable  under  or  by  virtue  of  any  lease 
thereby  mortgaged  so  that  the  interest  of  the  Metropolitan  Company  in 
any  such  leasehold  estate  might  be  at  all  times  preserved  unimpaired  as 
security  for  the  bonds  issued  under  said  mortgage. 

XIII.  Your  orator  alleges  that  among  the  leasehold  estates  mortgaged 
to  your  orator  under  said  mortgage,  Exhibit  A,  is  the  leasehold  estate 
demised  to  the  Metropolitan  Company  under  a  certain  indenture  or  lease 
made  on  or  about  April  13,  1900,  between  The  Third  Avenue  Railroad  Com- 
pany (hereinafter  in  this  bill  of  complaint  called  the  Third  Avenue 
Company)  and  the  defendant  Metropolitan  Company,  which  lease  was  subse- 
quently by  an  agreement  riiade  on  or  about  May  13,  1900,  between  the  said 
parties,  in  certain  respects  modified  and  corrected. 

A  copy  of  said  lease  marked  Exhibit  G  and  of  said  agreement  marked 
Exhibit  H  is  filed  herewith  and  your  orator  prays  leave  to  refer  to  the 
same  as  if  they  were  fully  set  forth  in  this  bill  of  complaint. 
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XIV.  In  and  by  said  lease,  Exhibit  G,  the  lessee,  the  defendant  Metro- 
politan Company  did  agree  among  other  things  to  pay  to  the  lessor  the 
Third  Avenue  Company  a  certain  annual  rental  and  as  a  part  of  such 
annual  rental  did  agree  from  and  after  the  expiration  of  six  years  from 
the  date  of  said  lease,  to  wit,  from  and  after  the  13th  day  of  April,  1906, 
for  a  period  of  four  years  thereafter,  to  pay  to  the  lessor,  the  Third 
Avenue  Company,  quarter  yearly,  a  dividend  upon  the  outstanding  capital 
stock  of  the  Third  Avenue  Company  at  the  rate  of  six  (6)  per  centimi  per 
annum. 

XV.  Your  orator  is  advised  that  in  accordance  with  the  provisions  of 
said  lease  there  became  due  and  payable  on  October  13,  1907,  to  the  Third 
Avenue  Company  an  instalment  of  rent  for  the  quarter  ending  on  that  day 
amounting  to  a  dividend  of  one  and  one-half  per  centum  on  the  said  out- 
standing capital  stock  of  the  Third  Avenue  Company, 

Your  orator  is  informed  and  believes  that  the  defendant  Metropolitan 
Company  has  not  paid  or  caused  to  be  paid  the  said  instalment  of  rent 
payable  as  aforesaid,  but  has  wholly  failed  and  neglected  so  to  do  and  the 
said  Metropolitan  Company  has  therein  wholly  made  default  and  the  said 
instalment  of  rent  remains  and  is  now  wholly  due  and  unpaid  and  in 
default;  that  the  entire  property  of  the  Metropolitan  Company  is  in  the 
hands  of  said  Joline  and  Robinson,  receivers  as  aforesaid,  and  that  said 
Joline  and  Robinson,  both  as  receivers  of  the  New  York  Company  and  as 
receivers  of  the  Metropolitan  Company,  acting  in  accordance  with  the 
directions  of  this  court  in  respect  thereto  have  failed  to  pay  said  instalment 
of  rent,  and  have  made  default  in  respect  thereto. 

Your  orator  is  advised  and  so  charges  that  such  default  in  the  pay- 
ment of  the  aforesaid  rent  due  and  payable  under  said  lease.  Exhibit  G, 
is  and  constitutes  a  default  by  the  Metropolitan  Company  in  the  due 
observance  and  performance  by  it  of  the  covenants  and  conditions  required 
in  said  mortgage.  Exhibit  A,  to  be  kept  and  performed  by  it,  and  that 
the  Metropolitan  Company  ever  since  has  been  and  now  is  in  default  in 
respect  thereto. 

XVI.  Further  complaining,  your  orator,  alleges  on  information  and  belief, 
that  the  various  lines  of  railway  embraced  in  said  lease  of  the  Metropolitan 
Company  to  the  New  York  Company,  Exhibit  B,  as  well  the  lines  owned 
by  the  Metropolitan  Company  as  the  lines  leased  to  it,  are  subject  to 
funded  indebtedness  secured  by  mortgage  which  is  now  outstanding  and 
that  failure  to  meet  the  interest  on  such  underlying  funded  indebtedness 
as  such  interest  matures,  will  operate  also  as  a  default  under  the  mortgage 
securing  the  indebtedness  the  interest  on  which  shall  so  become  in  default 
and  will  render  said  mortgage  enforceable ;  and  that  the  total  of  such 
funded  indebtedness  now  outstanding  secured  by  mortgages  (exclusive  of 
the  bonds  issued  and  secured  under  the  mortgage  to  your  orator  dated 
March  21,  1902)  amounts  to  upwards  of  eighty-three  million  dollars  ($83,- 
000,000)  and  that  the  annual  interest  charges  thereunder  amount  to  upwards 
of  three  million  seven  hundred  and  fifty  thousand  dollars  ($3,750,000). 

Your    orator    charges,    that    by    said    lease    made    by    the    Metropolitan 
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Company  to  the  New  York  Cempany,  the  Metropolitan  Company  parted 
with  the  possession  of  its  entire  railroad  system;  that  the  Metropolitan 
Company  has  no  other  resources  wherewith  to  meet  the  fixed  charges  on 
the  mortgage  indebtedness  of  its  said  system  so  leased  and  embraced  in 
said  mortgage  to  your  orator  or  to  meet  the  accruing  rentals  of  said  lines 
so  leased  to  the  Metropolitan  Company  or  its  predecessors  and  by  the 
Metropolitan  Company  so  leased  to  the  New  York  Company  and  embraced 
in  said  mortgage  to  your  orator  or  to  meet  other  indebtedness  or  liabilities 
of  the  Metropolitan  Company  than  the  rentals  reserved  under  said  lease 
made  by  the  Metropolitan  Company  to  the  New  York  Company  as  part  of 
which  said  New  York  Company  agreed  to  pay  such  fixed  charges  and  such 
rentals  and  to  perform  the  other  covenants  therein  contained,  and  that  said 
Metropolitan  Company  is  now  insolvent  and  unable  to  meet  its  obligations, 
and  by  reason  of  the  matters  hereinbefore  alleged,  it  is  and  will  be  unable 
to  perform  its  covenants  and  obligations  under  said  mortgage  dated  March 
21,  1902. 

Your  orator  further  charges  that  the  New  York  Company  is  insolvent 
and  unable  to  meet  its  obligations,  and  that  by  a  decree  made  by  this 
court  on  or  about  October  25,  1907,  in  the  suit  above  mentioned  of  The 
Pennsylvania  Steel  Company  and  The  Degnon  Contracting  Company  against 
the  New  York  Company  this  court  did  order,  adjudge  and  decree  and  find 
that  the  said  New  York  Company  was  insolvent,  and  your  orator  alleges 
that  the  said  New  York  Company  and  said  receivers  thereof  have  failed 
and  neglected  to  pay  the  instalment  of  rent  due  and  payable  by  it  on 
October  15,  1907,  under  the  said  lease  of  the  Metropolitan  Railway  Com- 
pany to  the  New  York  Company,  Exhibit  B,  and  have  therein  wholly  made 
default  and  have  also  failed  and  neglected  to  pay  the  instalment  of  rent 
due  on  October  13,  1907,  under  the  lease  of  the  Third  Avenue  Company 
to  the  Metropolitan  Company  and  are  in  default  thereunder  as  hereinbefore 
alleged. 

XVII.  It  is  provided  among  other  things  by  said  mortgage  to  your 
orator,  Exhibit  A,  that  upon  filing  a  bill  in  equity  or  upon  other  com- 
mencement of  judicial  proceedings  by  your  orator  to  enforce  any  right 
under  said  mortgage,  your  orator  should  be  entitled,  as  a  matter  of  right, 
to  the  appointment  of  a  receiver  of  the  railroad's  property  and  premises 
thereby  mortgaged  and  pledged  to  your  orator  and  of  the  tolls,  earnings, 
revenue,  rents,  issues,  profits  and  other  income  thereof  with  such  pow'ers 
as  the  Court  or  Courts  making  such  appointment  should  confer.  Your 
orator  alleges  on  information  and  belief  that  the  property  subject  to  the 
lien  of  the  mortgage  to  your  orator,  Exhibit  A,  is  inadequate  security  for 
the  protection  of  the  holders  of  the  bonds  issued  thereunder,  and  unless 
receivers  of  such  mortgaged  property  be  appointed  the  interests  of  your 
orator  and  of  the  bondholders  it  represents  will  be  greatly  injured  and 
the  value  of  the  security  which  your  orator  has  for  their  protection  will 
be  further  greatly  impaired  and  diminished  and  that  it  is  necessary  for  the 
protection  of  your  orator  and  of  the  holders  of  said  bonds  that  a  receiver 
or  receivers  be  appointed  in  this  cause  of  the  railroad  property  and  prem- 
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ises  mortgaged  and  pledged  to  your  orator  and  of  the  tolls,  earnings,  reve- 
nue, rents,  issues,  profits,  and  other  income  thereof. 

XVIII.  Your  orator  has  been  requested  by  persons  owning  or  repre- 
senting a  large  number  of  the  bonds  issued  under  and  secured  by  said 
mortgage  to  your  orator  dated  March  21,  1902,  to  enforce  their  rights 
under  said  mortgage  and  to  institute  proceedings  for  the  foreclosure  of 
the  property  mortgaged  and  pledged  thereunder. 

XIX.  Your  orator  further  shows  that  no  proceedings  at  law  or  suits 
in  equity  have  been  begun  or  commenced  by  your  orator  save  as  above 
mentioned  or,  as  your  orator  is  informed  and  believes,  by  any  holder  of 
any  of  the  bonds  secured  by  said  mortgage  dated  March  21,  1902,  or  of 
any  coupons  thereto  attached,  to  enforce  the  payment  of  the  sums  so 
covenanted  to  be  paid  by  the  Metropolitan  Company  under  the  ternis  of 
the  said  mortgage  and  that  the  amount  in  controversy  in  this  suit  exceeds 
five  thousand  dollars. 

XX.  The  said  property  mortgaged  and  pledged  to  your  orator  as  afore- 
said, is  now  in  the  possession  of  this  Court  through  its  receivers,  appointed 
by  its  orders  as  hereinbefore  set  forth,  and  upon  application  by  your  orator 
leave  has  been  granted  to  your  orator  to  include  as  defendants  herein 
the  said  Adrian  H.  Joline  and  Douglas  Eobinson  as  receivers  of  the  New 
York  Company  and  the  said  Adrian  H.  Joline  and  Douglas  Eobinson  as 
receivers  of  the  Metropolitan  Company. 

In  consideration  whereof  and  for  as  much  as  your  orator  is  remediless 
in  the  premises  according  to  the  strict  rules  of  the  common  law  and  can 
only  have  relief  in  a  Court  of  Equity  where  matters  of  this  kind  are  prop- 
erly cognizable,  your  orator  therefore  prays  the  aid  of  this  Honorable 
Court : 

1.  That  the  said  defendants  may  be  required  to  make  answer  respectively 
unto  all  and  singular  the  matters  hereinbefore  stated  and  charged  as  fully 
and  particularly  as  if  the  same  were  herein  expressed  and  they  thereunto 
particularly  interrogated  but  not  under  oath,  answer  under  oath  being 
hereby  expressly  waived. 

2.  That  an  account  may  be  taken  of  all  property  subject  to  the  lien 
of  said  mortgage  dated  March  21,  1902,  and  that  said  mortgage  may  be 
decreed  to  be  a  valid  lien  upon  all  and  singular  railroads,  railroad  routes, 
estates  leaseholds,  properties,  premises,  rights,  privileges  and  franchises 
therein  described,  and  upon  all  the  stocks,  bonds  and  other  securities 
mortgaged  and  pledged  to  your  orator  or  held  by  it  subject  to  the  pro- 
visions of  said  mortgage  (save  and  except  such  property  as  has  been  re- 
leased from  the  lien  thereof  as  in  this  bill  particularly  described),  that  an 
account  be  had  of  all  improvements  and  additions  made  since  the  date  of 
said  mortgage  upon  and  to  any  of  said  railroads  or  property,  real  and 
personal,  and  any  and  all  equipment  therefor  and  renewals  or  replacements 
of  the  same  or  of  any  part  thereof  or  of  the  appurtenances  and  also  of  all 
and  every  other  railroad  which  the  defendant  Metropolitan  Street  Eail-nay 
Company  has  acquired  or  constructed  since  the  date  of  said  mortgage  by 
means  of  the  proceeds  of  any  of  the  bonds  secured  by  said  mortgage  and 
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all  power  houses,  real  state,  equipment  and  other  property,  real  and  per- 
sonal, appurtenant  thereto,  and  that  said  mortgage  or  deed  of  trust  may 
be  declared  to  be  a  valid  lien  upon  all  such  property. 

3.  That  unless  the  defendant  the  Metropolitan  Street  Eailway  Com- 
pany pay  within  a  short  day  to  be  fixed  by  this  Court  into  this  Court  or 
unto  the  Third  Avenue  Eailroad  Company  or  to  the  persons  entitled 
thereto  the  rental  due  and  payable  on  October  13tb,  1907,  under  the 
lease  between  the  Third  Avenue  Eailroad  Company  and  the  defendant 
Metropolitan  Street  Eailway  Company  dated  April  13,  1900,  and  unless 
the  said  defendant  pay  to  your  orator  the  costs,  expenses  and  allow- 
ances of  this  suit  in  that  behalf  incurred  or  expended,  then  that  the  said 
defendant  Metropolitan  Street  Eailway  Company  and  all  persons  claim- 
ing under  or  through  it  may  be  forever  barred  and  foreclosed  of  and 
from  any  equity  of  redemption  of  and  claim  of  and  in  the  railroads, 
property  and  premises  conveyed  to  your  orator  as  Trustee  and  described 
in  said  mortgage  dated  March  21,  1902,  and  all  other  property  declared 
to  be  subject  to  the  lien  of  said  mortgage;  that  all  and  singular  the 
railroads,  railroad  routes,  estates,  leaseholds,  properties,  premises,  rights, 
contracts,  equipment,  privileges  and  franchises  mortgaged  and  pledged 
to  your  orator  (save  and  except  such  property  as  has  been  released  from 
the  lien  of  said  mortgage  as  aforesaid),  and  all  stocks,  bonds  and  other 
securities  ~  mortgaged  and  pledged  to  your  orator  or  held  by  it  subject 
to  the  lien  of  said  mortgage,  and  all  other  property  which  may  be  declared 
by  this  Court  to  be  subject  to  the  lien  of  said  mortgage,  may  be  sold 
in  one  parcel  and  as  an  entirety  under  a  decree  of  this  Honorable  Court; 
that  it  may  be  decreed  that  upon  such  sale  the  whole  of  the  principal 
sum  of  the  bonds  secured  by  said  mortgage  be  immediately  due  and  ]iay- 
able;  that  the  proceeds  of  said  sale  may  be  brought  into  this  Court  to 
be  administered  by  it  as  may  be  equitable  and  proper;  that  an  account 
niay  be  taken  of  the  bonds  secured  by  said  mortgage  dated  March  21, 
1902,  and  of  the  amount  due  and  on  said  bonds  for  pririeipal  or  interest 
or  otherwise;  and  that  in  case  of  the  insufficiency  of  such  proceeds  or  of 
such  portion  thereof  as  may  be  applicable  thereto  to  pay  in  full  the 
amount  of  the  principal  and  interest  so  due  and  unpaid  upon  the  bonds 
secured  by  said  mortgage  dated  March  21,  1902,  then  outstanding,  a  judg- 
ment may  be  rendered  in  the  cause  for  such  deficiency  against  the  defend- 
ant Metropolitan  Street  Eailway  Company. 

4.  That  pending  this  suit  a  receiver  or  receivers  be  appointed  with  the 
usual  powers  of  receivers  in  like  cases  of  the  railroads,  property  and  prem- 
ises mortgaged  and  pledged  in  said  mortgage  to  your  orator,  dated  March 
21,  1902,  and  of  the  tolls,  earnings,  income,  rents,  issues  and  profits  there- 
of and  that  such  directions  may  be  made  with  respect  to  such  receivership 
as  may  be  equitable  and  proper,  and  that  peiiding  this  suit  a  writ  of  iii 
junction  may  be  issued  out  of  and  under  the  seal  of  this  Honorable  Court 
directing,  commanding,  enjoining  and  restraining  the  said  defendant  Met- 
ropolitan   Street   Eailway   Company,  its  officers,   directors   and   agents   and 
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all  other  persons  whomsoever  from  interfering  with,  transferring,  selling 
or  disposing  of  any  of  the  property  of  the  said  Metropolitan  Street  Rail- 
way Company  under  the  control  of  said  receiver  or  receivers  and  from 
selling,  transferring,  conveying  or  otherwise  disposing  of  or  encumbering 
any  of  the  property,  rights  or  franchises  of  the  said  Metropolitan  Street 
Eailway  Company. 

5.  That  your  orator  may  have  such  other  and  further  relief  in  the  prem- 
ises as  may  be  just  and  equitable  and  as  to  your  Honors  shall  deem  just. 

May  it  please  your  Honors  to  grant  to  your  orator  a  writ  or  writs  of 
subpoena  to  be  directed  to  the  said  defendants  Metropolitan  Street  Eail- 
way Company,  New  York  City  Eailway  Company,  Adrian  H,  Joline  and 
Douglas  Eobinson  as  Eeceivers  of  New  York  City  Eailway  Company  and 
Adrian  H.  Joline  and  Douglas  Eobinson  as  Eeceivers  of  Metropolitan  Street 
Eailway  Company,  The  Pennsylvania  Steel  Company  and  The  Degnon  Con- 
tracting Company,  therein  and  thereby  commanding  them  and  each  of 
them  at  a  certain  time  and  under  a  certain  penalty  therein  to  be  named,  to 
be  and  appear  before  your  Honors  in  this  Honorable  Court  then  and  there 
severally  to  answer  all  and  singular  the  matters  aforesaid,  but  not  under 
oath,  answer  under  oath  being  hereby  expressly  waived,  and  to  stand  to 
abide  and  perform  such  other  and  further  orders  or  decrees  as  to  your 
Honors  shall  seem  meet. 

Morton  Trust  Company, 
[seal]  By  H.  M.  Francis,  Secretary, 

Complainant. 
Bronson  Winthrop, 
Solicitor  for  Complainant  and  of  Counsel. 


United  States  op  America,     "| 
Southern  District  of  New  York,    J.  ss. 
City  and  County  of  New  York,  j 

Harry  M.  Francis  being  duly  sworn  deposes  and  says,  that  he  is  the 
Secretary  of  Morton  Trust  Company,  the  above  named  complainant;  that 
he  has  read  the  foregoing  bill  of  complaint  and  knows  the  contents  thereof; 
that  the  same  is  true  of  his  own  knowledge  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief  and  as  to  those  matters 
he  believes  the  same  to  be  true,  that  the  seal  affixed  to  said  bill  of  com- 
plaint is  the  corporate  seal  of  said  complainant  and  was  so  affixed  by  its 
authority. 

H.  M.  Francis. 

Sworn  to  before  me  this  9th  day  of  November,  1907. 

[seal]  E.  J.  Bleezarde, 

Notary  Public,  Eichmand  Co. 
Certificate  filed  in  New  York  Co. 


yLn  Equity. 
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FORM  XXIII.— BILL  OF  REVIVOR. 

United  States   [Distnct]    Court,  Southern  District  of  New   York. 

The  Webster  Loom  Company 
against 
Emma    L.    Higgins,    Eugene    Higgins    and    Josephine 
Brooks,   as    Executors   of   the    last   Will   and    Tes 
tament  of  Elias  S.  Higgins,  Deceased, 
and 
Jules  Eeynal  and  John  H.  Higgins,   surviving  tnis 
tees,   and   Nathalie   Florence   Eeynal,   residuary 
legatee    under    the    last    Will    and    Testament    of 
Nathaniel  D.  Higgins,  deceased. 

To  the  Honorable  the  Judges  of  the  [Bistricf^  Court  of  the  Umted  States 
for  the  Southern  District  of  New  York: — 

The  Webster  Loom  Company,  a  corporation  organized  under  and  pur- 
suant to  the  Laws  of  State  of  New  York,  and  having  its  principal 
place  of  business  in  the  City  of  New  York  in  said  State,  brings  this  its 
bill  of  revivor  against  Emma  L.  Higgins,  Eugene  Higgins  and  Josephine 
Brooks,  as  Executors  of  the  last  Will  and  Testament  of  Elias  S.  Higgins, 
deceased,  and  Jules  Eeynal  and  John  H.  Higgins,  surviving  trustees, — 
and  Nathalie  Florence  Eeynal,  residuary  legatee  under  the  last  Will 
and  Testament  of  Nathaniel  D.  Higgins,  deceased.  Said  Emma  L.  Hig- 
gins, Josephine  Brooks,  Eugene  Higgins,  Jules  Eeynal,  John  H.  Higgins 
and  Nathalie  .  Florence  Eeynal  being  citizens  of  the  State  of  New  York 
and  residents  of  the  City  of  New  York  in  said  State;  and  thereupon 
your  orator  complains  and  says  that  on  or  about  the  19th  day  of  June, 
1874,  your  orator  filed  a  bill  in  equity  in  this  Court  against  Elias  S.  Hig- 
gins and  Nathaniel  D.  Higgins,  alleging  infringement  by  them  of  certain 
Letters  Patent  of  the  United  States,  which  were  Numbered  No.  130,  961 
and  dated  August  27th,  1872,  of  which  your  orator  was  at  that  time,  and 
is  now,  the  owner. 

That  thereafter  the  said  Elias  S.  Higgins  and  Nathaniel  D.  Higgins, 
having  been  duly  served  with  the  writ  of  subpoena,  appeared  by  counsel 
and  filed  their  answer  to  said  bill  of  complaint,  to  which  answer  a  repli- 
cation was  filed  on  the  part  of  your  orator. 

That  thereafter  your  orator  proceeded  to  take  proof  in  support  of  its 
said  bill  of  complaint;  and  thereafter  said  defendants  proceeded  to  take 
proofs  in  support  of  their  said  answer  and  in  defense  of  said  actions. 

That  thereafter  said  suit  was  brought  to  final  hearing  before  the  Hon- 
orable Hoyt  H.  Wheeler ;  that  said  judge  filed  his  decision  on  the  31st 
day  of  May,  1879,  adjudging  invalidity  of  the  fifth  claim  of  the  patent — 
being  the  claim  in  suit — and  dismissing  the  said  bill  of  complaint^  as 
by  reference  to  said  decision  reported  in  15  Blatchford,  446,  will  more 
fully  and  at  large  appear. 

That    thereafter    your    orator    appealed    to    the    Supreme    Court    of    the 
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United  States  from  the  decision  of  the  [District]  Court  for  the  Southern 
District  of  New  York;  that  the  said  appeal  was  argued  before  said  Su- 
preme Court  of  the  United  States,  and  a  decision  made  by  said  court, 
the  opinion  being  written  by  Justice  Bradley,  adjudging  the.  validity 
of  said  patent  and  that  defendants  had  infringed  the  same,  and  remanded 
the  cause  to  this  court,  ordering  a  decree  against  said  defendants  restrain- 
ing them  from  further  infringement,  and  also  granting  a  reference  to  a 
master  to  ascertain  and  report  damages  and  profits  caused  by  said  in- 
fringement,— all  of  which  will  jnore  fully  and  at  large  appear  by  reference 
to  said  decision  reported  in  15  Otto,  580. 

That  thereafter  the  accounting  in  this  cause  was  commenced  and 
voluminous  proofs  taken. 

That  thereafter  the  master  filed  his  report  awarding  nominal  damages 
to  your  orator,   against   said   defendants. 

That  thereafter,  on  exceptions  duly  filed  to  said  report,  argument  was 
had  before  His  Honor  Judge  Shipman  on  motion  to  confirm  said  master's 
report;  that  said  judge  filed  an  opinion  on  the  26th  day  of  July,  1889, 
recommitting  said  accounting  to  the  master  for  further  action  in  accord- 
ance with  the  said  opinion.  That  no  order  has  yet  been  entered  on  Judge 
Shipman  's  decision. 

That  during  the  pendency  of  said  accounting  the  defendant  Nathaniel 
D.  Higgins  died,  leaving  a  last  will  and  testament,  which  on  the  31st 
day  of  January,  1882,  was  admitted  to  probate  in  the  Surrogate 's  Court 
of  New  York  County,  New  York,  and  letters  executory  thereupon  were  on 
said  31st  day  of  January,  1882,  duly  issued  out  of  said  Surrogate's  Court 
unto  Elias  S.  Higgins,  Jules  Eeynal  aud  John  H.  Higgins. 

That  saiu  will,  after  directing  the  payment  of  an  inconsiderable  per- 
centage of  the  testator  "s  estate  as  specified  legacies  to  certain  persons 
therein  named,  directed  the  said  executors  to  hold  in  trust  for  the  bene- 
fit of  the  testator 's  grandchildren,  for  a  period  of  time  that  has  not  yet 
expired,  the  sum  of  one  million  and  five  hundred  thousand  dollars,  and 
to  pay  the  rest  and  residue  of  testator 's  estate  unto  his  daughter  Nathalie 
Florence  Eeynal. 

That  on  the  31st  day  of  December,  1888,  said  executors  filed  their  final 
accounting  in  the  office  of  the  Surrogate  of  the  County  of  New  York,  N.  Y., 
whereby  it  appeared  that  they  had  paid  said  specific  legacies,  and  that  after 
paying  to  Nathalie  F.  Eeynal  aforesaid  a  sum  amounting  to  between  three 
and  four  millions  of  dollars,  they  stUl  retained  in  trust  for  the  benefit 
of  said  grandchildren  of  said  testator  the  sum  of  one  million  and  five 
hundred  thousand  dollars. 

That  said  account  was  approved  by  said  Surrogate  and  an  order  was 
entered  in  the  court  of  said  Surrogate  on  the  31st  day  of  December,  1888, 
discharging  and  releasing  said,  Elias  S.  Higgins,  Jules  Eeynal  and  John 
H.  Higgins  from  their  duties  as  executors  under  said  last  will  and  tes- 
tament, but  directing  them  to  continue  to  hold  said  trust  fund  of  one 
million  and  five  hundred  thousand  dollars  as  directed  in  said  last  will 
and  testament. 
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That  said  Elias  S.  Higgins,  Jules  Eeynal  and  John  H.  Higgins  thence- 
forth continued  to  so  act  as  trustees  under  said  will  as  to  said  trust  fund, 
and  said  Jules  Eeynal  and  John  H.  Higgins  are  now  so  acting. 

That  the  aforesaid  Elias  S.  Higgins  died  upon  the  18th  day  of  August, 
1889,  leaving  a  last  wiU  and  testament,  which  on  the  14th  day  of  Septem- 
ber, 1889,  was  admitted  to  probate  in  the  Surrogate's  Court  of  New 
York  County,  New  York,  and  letters  executory  thereupon  were  on  said 
14th  day  of  September,  1889,  duly  issued  out  of  said  Surrogate's  Court 
unto  Emma  L.  Higgins,  Eugene  Higgins  and  Josephine  Brooks,  and  still 
remain  in  full  force  and  virtue. 

Wherefore,  your  orator  prays  that  the  said  cause  may  be  revived  by 
the  decree  of  this  Honorable  Court,  and  that  it  may  proceed  to  a  decree 
in  its  favor  in  accordance  with  the  prayer  of  the  original  bill  of  com- 
plaint herein. 

Your  orator  further  prays  that  a  writ  of  subpoena  may  issue  in  due 
form  of  law,  directed  to  the  aforesaid  defendants  Emma  L.  Higgins, 
Eugene  Higgins  and  Josephine  Brooks,  as  executrices  and  executor  of 
the  estate  of  Elias  S.  Higgins,  deceased,  and  Jules  Eeynal  and  John  H. 
Higgins  as  trustees,  and  Nathalie  Florence  Eeynal  as  residuary  legatee 
under  the  will  of  Nathaniel  D.  Higgins,  deceased,  and  requiring  them 
to  appear  and  show  cause,  if  any  they  have,  why  this  cause  should  not 
be  revived;  and  if  no  cause  shall  be  shown  by  said  defendants  why  said 
suit  should  not  be  revived,  that  a  decree  be  entered  reviving  said  suit  in 
favor  of  your  orator. 

And  your  orator  will  ever  pray,  etc. 

Webster  Loom  Company, 

by  Wm.  G.  Smith,  Prest. 
Brown  &  Jones, 
Solicitors  and  of  Counsel  for  Complainant, 
5  Beekman  Street,  New  York. 


State   of   New    York,         )  . 
City  and  County  of  New  York,   j 

William  G.  Smith,  being  duly,  sworn,  says  that  he  resides  in  the  City 
and  County  of  New  York,  and  is  the  president  of  the  Webster  Loom  Com- 
pany, the  complainant  herein;  that  he  has  read  the  foregoing  bill  of  re- 
vivor and  knows  the  contents  thereof,  and  that  the  same  is  true  of  his 
own  knowledge. 

Deponent  further  says  that  the  reason  why  this  verification  is  uoi 
made  by  the  complainant  is,  that  it  is  a  corporation;  that  deponent  is 
an  officer  of  the  same,  to  wit,  president.  Wm.  G.  Smith. 

Sworn  to  before  me  this  3d  day  of  December,  1889. 
[Seal.]  A.  G.  N.  Vekmilye, 

Notary  Public,  N.  Y.  Co. 
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FORM    XXIV.— SUPPLEMENTAL    BILL. 
United  States  [District]  Court  for  the  Southern  District  of  New  YorJc. 

RiDGWAY     BOWKEE,     Plointjfff, 

against 
Haight  and  Freese  Company,  Seaboard 
National     Bank,     Consolidated     Na-  (.In  equity. 
TioNAL  Bank,  Produce  Exchange  Safe 
Deposit  and  Storage  Company,  John 
Doe  and  Richard  Roe,  Defendants. 

To  the  Honorable  the  Judges  of  the  [District]  Court  of  the  United  States 
for  the  Southern  District  of  Nevf  Yorlc: 

Ridgway  Bowkee,  of  Camden,  in  the  State  of  New  Jersey,  -who  is  a 
citizen  of  said  State  of  New  Jersey  and  resident  therein,  presents  the 
following  supplemental  bill  against  the  said  Haight  &  Freese  Company, 
Seaboard  National  Bank,  Consolidated  National  Bank,  Produce  Exchange 
Safe  Deposit  &  Storage  Company,  John  Doe  and  Richard  Roe,  all  of  whom 
are  citizens  and  residents  of  the  Borough  of  Manhattan,  City,  County  and 
State  of  New  York,  and  thereupon  your  orator  complains  and  says: 

That  heretofore  and  on  or  about  the  9th  day  of  May,  1905,  your  orator 
duly  filed  his  original  bill  of  complaint  iu  this  Honorable  Court  against 
the  defendants,  in  which  your  orator  prayed  for  certain  relief,  the  par- 
ticulars of  which  are  set  forth  in  full  in  the  said  original  bill  filed  in 
the  office  of  the  Clerk  of  this  Court  on  the  said  9th  day  of  May,  1905, 
reference  to  which  is  hereby  made  the  same  as  if  the  same  were  set 
forth  herein  in  full.  And  your  orator  further  shows  to  your  Honors  that 
said  above-named  defendants  were  duly  served  with  process  or  subpoena 
in  said  suit,  and  that  none  of  the  said  defendants  have  appeared  except 
the  Haight  &  Freese  Company,  which  appeared  herein  by  its  solicitor, 
Franklin  Bien,  Esq.,  and  put  in  its  answer  in  due  course. 

That  pursuant  to  orders  duly  made  herein  one  James  D.  Colt,  Esq., 
of  Boston,  Massachusetts,  and  one  Beverley  Randolph  Robinson,  Esq., 
of  New  York,  were  duly  appointed  receivers  of  the  property  of  the  de- 
fendant Haight  &  Freese  Company  until  the  final  decree  herein,  with 
the  powers  enumerated  in  the  order,  appointing  them,  which  said  order 
has  been  filed  in  this  Court,  and  which  has  been  duly  served  with  no- 
tice of  entry  upon  said  defendant  Haight  &  Freese  Company.  The  time 
of  the  defendants  to  answer  other  than  the  Haight  &  Freese  Company  has 
expired. 

Your  orator  further  shows  that  after  the  answer  of  the  said  defendant 
Haight  &  Freese  Company  your  orator  duly  filed  his  replication  to  said 
answer.  That  the  proofs  herein  have  not  yet  been  closed  as  by  the  said 
bill  and  proceedings  now  remaining,  as  of  record  in  this  Honorable  Court, 
reference  being  had  thereto,  will  appear. 
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Your  orator  further  shows  that  subsequent  to  the  joining  of  issue 
in  said  suit,  and  on  or  about  the  16th  day  of  October,  1905,  the  defend- 
ant Haight  &  Freese  Company,  by  its  sole  surviving  directors  George 
G.  Turner  and  Harvey  Watson,  filed  under  oath  a  petition  in  the  Su- 
preme Court,  State  of  New  York,  said  Haight  &  Freese  Company  being 
a  corporation  organized  and  existing  under  the  laws  of  the  State  of 
New  York  praying  for  a  voluntary  dissolution  of  the  said  corporation 
pursuant  to  the  statutes  of  the  State  of  New  York  in  such  cases  made 
and  provided,  on  the  ground  that  the  said  defendant  Haight  &  Freese 
Company  was  insolvent,  and  alleging  that  said  defendant  Haight  & 
Freese  Company  was  insolvent.  Said  petition  was  thereafter  filed  in 
the  office  of  the  Clerk  of  the  County  of  New  York,  in  which  County 
the  said  defendant  Haight  &  Freese  Company  had  its  principal  office 
and  place  of  business,  and  such  proceedings  were  therein  had  that  an 
order  was  made  by  the  said  Supreme  Court  of  the  State  of  New  York, 
appointing  a  receiver,  to  wit,  Arthur  D.  Truax,  of  all  the  property  of 
the  said  Haight  &  Freese  Company,  the  above  named  defendant,  said 
proceedings  being  entitled, — "Supreme  Court,  New  York  County,  in  the 
Matter  of  the  Voluntary  Dissolution  of  the  Haight  &  Freese  Company, 
a  corporation, ' ' .  and  thereafter  said  receiver  by  order  of  the  said  Court 
had  conferred  upon  him  all  the  powers  of  a  permanent  receiver,  except 
that  the  said  receiver  should  not  make  any  distribution  of  the  assets 
of  the  said  company  amongst  the  creditors  and  stockholders  thereof  before 
the  final  order  in  the  said  proceeding,  unless  otherwise  specially  directed 
so  to  do  by  the  said  Court,  and  no  further  order  otherwise  directing  has 
been  made  by  the  said  Court. 

On  or  about  the  22d  day  of  January,  1906,  the  said  Arthur  D.  Truax 
as  such  receiver,  in  a  petition  duly  sworn  to  and  verified  by  him  the 
said  22d  day  of  January,  1904,  alleged  that  the  said  corporation  was 
insolvent,  and  that  its  total  assets,  in  all  jurisdictions  do  not  amount 
to  fifty  (50)  per  cent,  of  the  amount  of  undisputed  claims  against  it, 
and  your  orator  further  alleges  that  by  instrument  in  writing,  dated 
the  3d  day  of  November,  1905,  and  duly  acknowledged  on  said  day,  said 
defendant  Haight  &  Freese  Company  made  a  general  assignment  of  all 
of  the  property  and  assets  of  the  said  Haight  &  Freese  Company  to 
the  said  Arthur  D.  Truax  for  the  benefit  of  its  creditors,  and  your 
orator  alleges  and  says  that  the  said  defendant  Haight  &  Freese  Company 
is,  and  at  all  times  since  the  commencement  of  this  action  has  been 
insolvent.  To  the  end,  therefore,  that  the  defendants  may,  if  they  can, 
show  why  your  orator  should  not  have  the  relief  hereby  prayed,  and 
may,  according  to  the  best  and  utmost  of  their  several  and  respective 
knowledge,  remembrance,  information  and  belief,  full,  true  and  direct 
answer  make  to  the  allegations  in  the  bill,  but  not  under  oath,  an  answer 
under  oath  being  expressly  waived,  your  orator  prays  for  the  relief  herein- 
before prayed  in  the  original  bill  of  complaint  filed  herein  on  the  9th 
day  of  May,  1905,  reference  to  which  is  hereby  made,  the  same  as  set 
forth  herein  in  full,  and  the  prayer  for  relief  in  which  is  hereby  reiterated 
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herein  in  full,  and  for  such  other  and  further  additional  relief  as  to  the 
Court  may  seem  just  and  proper, 

Wm.  p.  Maloney, 
Plaintiff's  Solicitor. 
41  Wall  Street, 

Borough  of  Manhattan, 

New   York    City. 

State   of   Pennsylvania, 

City  and   County  of  Philadelphia. 

EiBGWAY  BowKEK,  being  duly  sworn,  deposes  and  says:  That  he  is 
the  petitioner  herein;  that  he  has  read  the  foregoing  supplemental  bill 
and  knows  the  contents  thereof,  and  the  same  is  true  to  his  own  knowl- 
edge, except  as  to  the  matters  therein  stated  to  be  alleged  on  informa- 
tion and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

ElDGWAY   BOWKER. 

Sworn  to  before  me  this  16th  day  of  April,  1906. 

Edgar  J.  Pershing, 

Notary  Public. 
Com.  expires  March  16,  1907. 

fSEALl 

FORM    XXV.— BILL    TO    PERPETUATE    TESTIMONY. 
[Addi'ess  and  Jurisdiction  Clause.] 

Humbly  complaining,  showeth  unto  your  honors  the  plaintiff  A.  B.,  of 
etc.,  that  C.  D.,  late  of,  etc.,  deceased,  before  and  at  the  time  of  making  his 
will  hereinafter  mentioned,  was  seised  in  fee  of  and  in  divers  freehold 
estates,  which  are  hereinafter  more  fully  mentioned  and  described;  and  the 
said  C.  D.,  being  so  seised  as  aforesaid,  and  being  of  sound  and  disposing 
mind,  memory  and  understanding,  duly   made  and  published  his   last  will 

and  testament  in  writing,  bearing  date  the  day  of  ,  signed  by 

him,  the  said  C.  D.,  and  subscribed  and  attested  according  to  law;  and 
which  said  will,  with  attestation  thereof,  is  in  the  words  and  figures  fol- 
lowing; that  is  to  say  [set  out  the  will  and  the  attestation  verbatim],  as 
by  the  said  will  and  the  attestation  clause  thereof^  reference  being  thereto 
had,  will  appear. 

And  the  plaintiflf  further  showeth  unto  your  honors  that  the  said  C.  D. 
departed  this  life  on  or  about  the —  day  of  ,  without  having  re- 
voked or  altered  his  said  will,  leaving  his  brother  E.  D.,  of,  etc.,  the  de- 
fendant hereinafter  named,  his  heir  at  law;  and  upon  the  death  of  the 
said  testator,  the  plaintiff,  under  and  by  virtue  of  the  said  will,  entered 
upon  and  took  possession  of  all  the  said  freehold  estates  thereby  devised 
to  the  plaintiff  for  life,  and  the  plaintiff  is  now  in  possession  thereof. 
And  the  plaintiff  hoped  that  no  disputes  would  have  arisen  respecting 
the  devises  contained  in  the  said  will,  or  the  validity  thereof.  But  now  so 
it  is,  etc.,  the  said  E.  D.  pretends  that  the  said  will  is  void  and  ineffectual; 
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and  although  lie  will  not  dispute  the  validity  thereof  during  the  lives  of 
the  subscribing  witnesses  thereto,  yet  he  threatens  and  intends  to  do  so 
when  they  are  dead,  so  that  the  plaintiff  may  be  deprived  of  their  testi- 
mony. 

And  the  plaintiff  further  showeth  that  all  of  the  said  subscribing  wit- 
nesses are  upwards  of  seventy  years  of  age  and  in  feeble  health  [or,  are 
about  to  depart  from  the  Commonwealth  or  State],  and  that  the  plaintiff 
fears  the  testimony  of  the  said  witnesses  may  be  lost  by  their  death  [or, 
departure  from  the  Commonwealth  or  State]  before  the  cause  can  be  in- 
vestigated in  a  court  of  law. 

In  consideration  whereof,  etc.;  and  that  the  plaintiff  may  be  at  liberty 
to  have  the  several  subscribing  witnesses  to  said  will  examined,  and  that 
the  plaintiff,  if  necessary,  may  have  a  commission  or  commissions  for 
the  examination  of  the  said  subscribing  witnesses  to  the  said  will,  to 
the  end  that  their  testimony  may  be  preserved  and  perpetuated;  and  that 
the  plaintiff  may  be  at  liberty  to  read  and  make  use  of  the  same  on  all 
future  occasions,  as  he  shall  be  advised.  May  is  please  your  honors.  [Pray- 
ers for  relief  and  for  process,  signatures  and  affidavit.] 

FORM  XXVI.— BILL   OF   REVIEW   FOR  ERRORS  APPARENT. 
[Title  and  Address.] 

Complaining,  showeth  unto  your  honor,  your  orator  A.  B.,  of,  etc.  That 
on  or  about  ,  C.  D.,  of,  etc.  (the  defendant  hereinafter  named),  ex- 
hibited his  bill  in  this  honorable  court  against  your  orator,  and  thereby 
set  forth  that  [iiiscH  substance  of  original  Jiill],  and  praying  [set  out 
inayer  ver'batim~\.  And  your  orator  being  served  with  a  subpoena  for 
that  purpose  appeared  and  put  in  his  answer  to  the  said  bill,  to  the  effect 
following:  [Insert  substance  of  answer. 1  And  the  said  C.  D.  replied 
to  the  said  answer,  and  issue  having  been  joined,  and  witnesses  examined, 
and  the  proofs  closed,  the  said  cause  was  brought  to  a  hearing  before  your 

honor  on  the  day  of  ,  when  a  decree  was  pronounced,  which  was 

afterwards  settled  and  entered;  by  which  it  was  ordered,  adjudged  and 
decreed  that   [set  forth  the  decree]. 

And  your  orator  further  shows  unto  your  honor  that  the  said  decree  has 
i-ince,  and  on  or  about  the  day  of ,  been  duly  signed  and  en- 
rolled; which  said  decree  your  orator  insists  is  erroneous,  and  ought  to 
be  reviewed,  reversed  and  set  aside  for  many  apparent  errors  and  im- 
perfections, inasmuch  as  it  appears  by  your  orator's  answer  [here  insert 
the  apparent  errors].  And  no  proof  being  made  thereof,  no  decree  ought 
to  have  been  made  or  grounded  thereon,  but  the  said  bill  ought  to  have 
been  dismissed  for,  the  reasons  aforesaid.  For  all  which  errors  and  im- 
perfections in  the  said  decree,  appearing  on  the  face  thereof,  your  orator 
has  brought  this  his  bill  of  review,  to  be  relieved  in  the  premises. 

In  consideration  whereof,  and  inasmuch  as  such  errors  and  imperfec- 
tions appear  in   the  body   of  the   said   decree,  your  orator  hopes  that   the 
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said  decree  will  be  reversed  and  set  aside,  and  no  further  proceedings  had 
thereon. 

To  the  end,  therefore,  that  the  said  C.  D.  [interrogatories  in  usual  form], 
and  that  for  the  reasons  and  under  the  circumstances  aforesaid  the  said 
decree  may  be  reviewed,  reversed  and  set  aside,  and  no  further  proceed- 
ings taken  thereon. 

May  it  please,  etc.  [prayer  for  relief  and  process.  Signatures  and  af- 
fidavit.]. 

FORM  XXVII.— PETITION  FOR  LEAVE  TO  FILE  A  BILL  OF 
REVIEW  FOR  NEW   MATTER. 

[Title.] 

The  petition  of  A.  B.,  the  above  complainant,  respectfully  showeth  that 

on  or  about  the  day  of  your  petitioner  filed  his  bill  in  this 

honorable  court  against  C.  D.  for  the  purpose  of  [state  general  ohject  of 
original  l)ill],  and  praying  [state  the  prayer  veriatim]. 

And  your  petitioner  further  shows  that  the  said  C.  D.,  being  served  with 
process  of  subpoena,  appeared  to  the  said  bill  and  put  in  his  answer  thereto, 
to  which  a  replication  was  filed.  And  the  said  cause  was  thereupon  ex- 
amined on  both  sides,  and  the  proofs  closed.     And  that  the  said  cause  was 

brought  to  a  hearing  before  your  honor  on ,  whereupon  a  decree  was 

made  to  the  follovdng  effect  [set  forth  substance  of  decree]. 

And  your  petitioner  further  shows  that  such  decree  has  since  been  duly 
enrolled. 

And  your  petitioner  further  showeth  that  since  the  time  of  pronouncing 
the  said  decree  your  petitioner  hath  discovered  new  matter  of  conse- 
quence in  the  said  cause;  particularly  that  E.  F.,  deceased,  the  uncle  of 
the  said  C.  D.,  of  whom  the  said  C.  D.  claims  to  be  sole  heir-at-law,  left 
two  sons  and  a  daughter  him  surviving,  named  respectively,  etc.,  who 
were  his  heirs-at-law ;  and  that  such  sons  and  daughter  are  still  alive  and 
residing  at,  etc.;  which  new  matter  your  petitioner  did  not  know,  and 
could  not  by  reasonable  diligence  have  known,  so  as  to  make  use  thereof 
in  the  said  cause,  previous  to  and  at  the  time  of  pronouncing  the  said 
decree. 

Your  petitioner  therefore  prays  that  he  may  be  at  liberty  to  file  a  bill 
of  review  for  the  purpose  of  having  the  said  decree  reviewed,  reversed 
and  set  aside,  and  that  no  further  proceedings  may  be  had  under  the  same. 

And  your  petitioner  will  ever  pray. 

[Signature  and  affidavit.] 

FORM  XXVIII.— BILL  OF  REVIEW  FOR  NEW  MATTER. 

[Title  and  Address.] 

Humbly  complaining,  showeth  unto  your  honors  the  plaintiff  A.  B.,  of, 
etc.,    that   on   or    about   ,    G.   D.,    of,   etc.,    the    defendant   hereinafter 
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named,  exhibited  his  bill  of  complaint  in  this  honorable  court  against  the 
plaintiff,  and  thereby  set  forth  that,  etc.  [Here  insert  the  original  bill.] 
And  the  plaintiff  being  duly  served  with  process  for  that  purpose,  ap- 
peared and  put  in  his  answer  to  the  said  bill,  to  the  effect  following: 
[Here  state  the  substance  of  the  answer.]  And  the  said  C.  D.  replied  to 
the  said  answer,  and  issue  having  been  joined  and  witnesses  examined, 
and  the  proofs  closed  [or,  the  said  C.  D.  joined  issue  on  the  answer,  and], 
the  said  cause  was  set  down  to  be  heard,  and  was  heard  before  your  honors 

on  the  day  of  ,  when   a  decree  was   pronounced,   whereby  your 

honors  decreed  that  the  plaintiff's  title  to  the  premises  was  valid  and 
effectual,  after  which  the  said  C.  D.  petitioned  your  honors  for  a  rehear- 
ing, and  the  said  cause  was  accordingly  reheard,  and  a  decree  of  reversal 
made  by  your  honors  on  the  ground  of  the  said  C.  D.  being  the  heir-at- 
law  of  the  said  E.  F.,  deceased,  and  which  said  decree  of  reversal  was 
afterwards  duly  signed  and  enrolled,  as  by  the  said  decree  and  other 
proceedings  now  remaining  filed  as  of  record  in  this  honorable  court, 
reference  being  thereto  had,  will  appear.  And  the  plaintiff  showeth  unto 
your  honors,  by  leave  of  this  honorable  court  first  had  and  obtained  for 
that  purpose,  by  way  of  supplement,  that  since  the  signing  of  the  said 
decree  of  reversal  the  plaintiff  has  discovered,  as  the  fact  is,  that  the 
said  E.  F.  was,  in  his  life-time,  seized  in  his  demesne  as  of  fee,  of  and 
in  the  hereditaments  and  premises  in  question  in  the  said  cause,  and  that 
the  said  E.  F.,  while  so  seized,  and  when  of  sound  mind,  duly  made  and 
published  his  last  will  and  testament  in  writing,  bearing  date  on  the  — — 

day  of  ,  which  was  executed  by  him,  and  attested  according  to   law, 

and  thereby  gave  and  devised  unto  the  said  J.  W.,  his  heirs  and  assigns 
forever,  to  and  for  his  and  their  own  absolute  use  and  benefit,  the  said 
hereditaments  and  premises  in  question  in  the  said  cause  (to  which  the 
plaintiff  claims  to  be  entitled  as  purchaser  thereof  from  the  said  J.  W.). 
And  the  plaintiff  further  showeth  unto  your  honors  that  since  the  said 
decree  of  reversal  was  so  made,  signed  and  enrolled  as  aforesaid,  and  on 

or  about  ,  the  said  C.  D.  departed  this  life  intestate,  leaving  G.   H., 

of,  [&c.]  (the  defendant  hereinafter  named,)  his  heir-at-law,  who,  as  such, 
claims  to  be  entitled  to  the  said  hereditaments  and  premises,  in  exclusion 
of  the  plaintiff.  And  the  plaintiff  is  advised  and  insists  that,  under  the 
aforesaid  circumstances,  the  said  last-mentioned  decree,  in  consequence 
of  the  discovery  of  such  new  matter  as  aforesaid,  ought  to  be  reviewed 
and  reversed;  and  that  the  first  decree,  declaring  the  plaintiff  entitled  to 
the  said  hereditaments  and  premises,  sliould  stand  and  be  established  and 
confirmed;  and  for  effectuating  the  same,  the  said  several  proceedings, 
which  became  abated  by  the  death  of  the  said  C.  D.,  should  stand  and 
be  revived  against  the  said  G.  H.  as  his  heir-at-law. 

To  the  end,  therefore,  etc.  And  that  the  said  suit  may  be  revived  against 
the  said  G.  H.,  or  that  he  may  show  good  cause  to  the  contrary,  and  that 
the  said  last  decree,  and  all  proceedings  thereon,  may  be  reviewed  and  re- 
versed, and  that  the  said  first-mentioned  decree  may  stand  and  be  estab- 
lished and  confirmed,  and  be  added  to,  by  the  said  will  being  declared  a 


4128  APPENDIX 

good  and  effectual  devise  of  such  hereditaments  and  premises  as  aforesaid ; 
and  that  the  said  G.  H.  may  be  decreed  to  put  the  plaintiff  into  possession 
of  the  said  hereditaments  and  premises,  and  in  the  same  situation,  in  every 
respect,  as  far  as  circumstances  will  now  permit,  as  the  plaintiff  would 
have  been  in  case  such  last  decree  had  never  been  pronounced  and  exe- 
cuted; and  that  the  plaintiff  may  have  such  other,  etc.  May  it  please,  etc. 
[Prayer  for  suhpcena  to  revive  and  answer  agakist  the  said  G.  H.  and 
signatures  and  affidavit.] 


FORM  XXIX.— NOTICE   OF  LIS  PENDENS. 
[Title.] 

Sirs:  Please  take  notice  that  a  suit  in  equity  has  been  duly  begun  on 
this  2d  day  of  April,  in  the  [District]  Court  of  the  United  States  for 
the  District  of  New  Jersey,  by  Walter  Althause,  who  sues  in  his  own  right 
and  on  behalf  of  all  stockholders  of  the  DeForest  Wireless  Telegraph  Com- 
pany who  may  come  in  and  contribute  to  the  expenses  of  this  suit  against 
DeForest  Wireless  Telegraph  Company,  American  DeForest  Wireless  Tele- 
graph Company,  Atlantic  DeForest  Wireless  Telegraph  Company,  DeForest 
Occidental  and  Oriental  Wireless  Company,  United  Wireless  Company, 
Mutual  Securities  Company,  Abraham  Schwarts,  otherwise  known  as  Abra- 
ham White,  Cora  Theresa  White,  Abraham  White  Realty  and  Improve- 
ment Corporation,  John  Doe  and  Richard  Roe,  the  names  John  Doe  and 
Richard  Roe  being  fictitious,  and  their  true  names  being  unknown  to 
the  plaintiff.  That  the  general  object  of  said  suit  is  for  a  declaration 
that  the  title  to  the  land  hereinafter  described  and  to  the  other  property 
therein  described  is  in  the  DeForest  Wireless  Telegraph  Company}  for  the 
appointment  of  a  receiver  thereof  and  the  sale  of  said  land;  for  an  in- 
junction against  the  sale  and  incumbrance  of  said  land  and  property;  for 
the  appointment  of  a  receiver  of  the  property  of  all  said  wireless  com- 
panies and  of  all  said  companies  except  the  Mutual  Security  Company; 
for  an  injunction  against  the  infringement  of  certain  patents  therein 
described  and  the  use  of  certain  inventions  therein  described  by  each  and 
all  of  the  defendants  except  DeForest  Wireless  Telegraph  Company  and 
said  Mutual  Security  Company;  for  certain  discovery  therein  specified; 
and  for  other  and  for  general  relief. 

That  a  description  of  the  land  to  be  affected  by  said  suit  is  as  follows: 
[Such  description  was  next  inserted.] 

The  said  several  three  tracts  of  land  being  the  same  premises  conveyed 
to  Abraham  White  by  P.  Sanford  Ross,  Myron  H.  Oppenheim  and  others 
by  deed  dated  August  12th,  1906,  and  recorded  in  the  office  of  the  clerk 
of  Monmouth  County  in  Book  780  of  Deeds  at  page  450  thereof.  And 
also  a  certain  laboratory  in  Jersey  City,  in  the  State  of  New  Jersey,  the 
exact  location  of  which  is  to  the  complainant  unknown  and  which  is  now 
occupied  and  used  by  one   or  more   of  said  defendants  for   purposes  con- 
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iiected  with  wireless  telegraphy  by  the  socalled  DeForest  system;  and  cer- 
tain wireless  telegraph  stations  on  the  Atlantic  Coast  in  the  State  of  New 
Jersey  and  elsewhere,  the  exact  location  of  which  is  to  the  complainant 
unknown,  which  are  now  used  and  occupied  by  one  or  more  of  said  de- 
fendants for  purposes  connected  with  wireless  telegraphy  by  the  socalled 
DeForest  system.  Trenton,  New  Jersey,  April  20,  1907,  yours,  etc.  Walter 
Althouse  by  James  A.  Allen  and  Roger  Foster,  his  attorneys,  solicitors 
and  counsel,  35  Wall  St.,  New  York. 

To  all  whom  it  may  concern  and  to  Joseph  McDermott,  clerk  of  Monmouth 
County,   New   Jersey. 


FORM  XXX.— ANSWER   TO  BILL  FOR  INJUNCTION. 

[District]    Court  of   the    United  States  for  the  Soutlieni  District  of  New 

York. 

John   Halford   and   Richard   Davis  I 

against  K- 

Henry  Hawes.  I 

The  answer  of  the  above-named  defendant  to  the  bill  of  complaint  of 
the  above-named  plaintiffs. 

In  answer  to  the  said  bill,  I,  Henry  Hawes,  say  as  follows: — 

1.  I  admit  that  I  was  on  the  first  day  of  June,  1864,  seized  in  fee- 
simple  of  the  premises  in  the  first  paragraph  of  the  said  bill  mentioned. 
And  I  admit  that  the  indenture  in  the  said  first  paragraph  of  the  said 
bill  mentioned  was  of  such  date,  and  made  between  such  parties  as  in  the 
first  said  paragraph  of  the  said  bill  alleged,  and  that  the  same  was  exe- 
cuted by  me.  I  believe  that  the  said  indenture  was  not  executed  by  Henry 
Baker  in  the  said  bill  mentioned.  I  believe  that  the  said  indenture  wa^ 
of  or  to  the  purport  and  effect  in  the  said  first  paragraph  of  the  said  bill 
in  that  behalf  set  forth;  but  for  my  greater  certainty  I  crave  to  refer  to 
the  same  when  produced  to  this  Honorable  Court. 

2.  I  do  not  know  and  cannot  set  forth  as  to  my  belief  or  otherwise, 
whether  the  said  Henry  Baker  died  on  the  seventh  day  of  May,  1867,  or 
when  he  died;  or  whether  or  not  having  by  his  will  and  whether  or  not 
dated  the  tenth  day  of  January,  1867,  or  of  what  other  date,  devised  to 
the  plaintiffs  and  their  heirs,  all  estates  vested  in  him  by  way  of  mort 
gage,  or  appointed  the  plaintiffs  to  be  his  executors;  nor  whether  the  said 
will  was  or  was  not  on  the  first  day  of  July,  1867,  or  when,  in  fact,  prove! 
by  the  plaintiffs  in  the  Surrogate's  Court  for  the  city  and  county  of  New 
York,  or  how  otherwise;  nor  whether  the  said  plaintiffs  thereby  or  in  fact 
became,  nor  whether  they  now  are,  the  legal  personal  representatives  of 
the  said  Henry  Baker;  but  I  have  no  reason  to  doubt  that  the  facts  are  as 
in  that  behalf  alleged  in  the  said  bill. 

3.  The   said   Henry   Baker   was   a  bachelor,   without   any   near   relations. 
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and  for  mauy  years  previously  to  the  year  1864,  and  thenceforward  to  his 
death,  he  suffered  from  continual  ill-health  and  infirmity.  My  mother, 
Sarah  Hawes,  was  in  the  service  of  the  said  Henry  Baker  as  housekeeper 
from  the  year  1855  down  to  the  time  of  the  death  of  the  said  Henry  Baker, 
and  was  in  continual  attendance  upon  him;  and  the  said  Henry  Baker  fre- 
quently expressed  to  my  said  mother  his  gratitude  for  her  attention  to 
his  comfort  in  that  his  illness. 

4.  I  attained  my  age  of  twenty-one  years  in  the  year  1864.  In  the  early 
part  of  that  year  my  said  mother  applied  to  the  said  Henry  Baker  to 
advance  me  the  sum  of  one  thousand  dollars  to  enable  me  to  enter  busi- 
ness, which  he  agreed  to  do  on  having  the  repayment  thereof  with  interest 
secured  by  the  said  indenture  of  the  first  day  of  June,  1864. 

5.  In  the  month  of  May,  1864,  the  said  Henry  Baker  wrote,  signed  and 
sent  to  me  a  letter  bearing  no  date,  containing  the  words  and  figures  fol- 
lowing (that  is  to  say):  "All  is  arranged  about  the  security  you  are 
to  give  me.  I  hope  I  shall  never  have  occasion  to  enforce  it;  and  that 
nothing  will  compel  me  to  change  my  intention  of  rewarding  your  mother 
and  yourself  for  her  long  and  faithful  serv^ices  to  me," — as  by  such  letter 
when  produced  will  appear. 

6.  I  have  never  made  any  payments  whatsoever  on  account  of  interest 
due  on  the  said  indenture,  and  I  was  never  called  upon  to  pay  interest 
thereon  by  the  said  Henry  Baker  in  his  lifetime. 

7.  My  said  mother  died  on  the  twenty-seventh  day  of  December,   1867. 

8.  Under  the  circumstances  hereinbefore  appearing  I  submit  that  noth- 
ing is  due  on  the  said  indenture  from  me  to  the  plaintiffs,  whether  as  such 
alleged  personal  representatives  or  otherwise,  but  I  admit  that  nothing  has 
ever  been  paid  on  account  of  the  principal  money  secured  thereby. 

9.  I  do  not  know,  and  cannot  set  forth,  as  to  my  belief  or  otherwise, 
whether  the  plaintiffs  did  on  the  seventh  day  of  April,  1873,  discover, 
but  I  admit  that  it  is  the  fact,  that  I  intend  to  pull  down  the  said  house 
in  the  said  bill  mentioned,  and  that  I  have  advertised  the  bricks  compos- 
ing the  same  to  be  sold  as  building  materials.  I  deny  that  it  is  true  that 
I  have  entered  into  a  contract  with  John  Smithers  or  with  any  other  per- 
son for  the  execution  of  the  work  of  pulling  down  the  same. 

10.  I  admit  that  if  the  said  house  be  pulled  down,  the  said  premises 
would  be  insufficient  security  for  the  sum  of  one  thousand  dollars  with 
interest  thereon  at  the  rate  of  five  per  centum  per  annum  from  the  first 
day  of  June,  1864.  But  I  submit  that  I  have  a  right  to  pull  down  the 
said  house,  and  to  sell  the  bricks  composing  the  same  as  building  materials, 
and  that  the  injunction  awarded  against  me  by  this  Honorable  Court  on 
the  sixteenth  day  of  April,  1873,  ought  to  be  dissolved,  and  that  tlie  said 
bill  ought  to  be  dismissed  with  costs. 

Henry  Hawes. 

Robert  Jones, 

Solicitor  for  Henry  Hawes, 
111  Broadway,  New  York. 
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DEFENDANT'S  OATH  TO  ANSWER. 

State  of  New  York,         1 
City  and  County  of  New  York,  I  ss. 
Southern  District  of  New  York.J 

Henry  Hawes,  being  duly  sworn,  deposes  and  says:  I  am  the  above- 
named  defendant.  So  much  of  the  foregoing  answer  as  concerns  my  own 
acts  and  deeds  is  true  to  the  best  of  my  own  knowledge;  and  so  much 
thereof  as  concerns  the  acts  or  deeds  of  any  other  person  or  persons,  I 
believe  to  be  true. 

Henry  Hawes. 

Sworn  to  before  me  this  20th  day  of  July,  1875. 

Sylvanus  Brown, 
[SEAL.]  Notary  Public,  New  York  Couiity. 

FORM  XXXI.— ANSWER  IN  COPYRIGHT   SUIT  IN   EQUITY. 

[District]  Court  of  the  United  States,  Southern  District  of  Neiv  York. 


Edward  Thompson  Company, 

Complainant, 
vs.  \. 

American  Law  Book  Company, 

Defendant 


In  Equity. 
No.  7951. 


The  answer  of  the  American  Law  Book  Company,  the  above-named  de- 
fendant, to  the  bill  of  complaint  exhibited  against  it  by  the  above-named 
complainant. 

This  defendant  now  and  at  all  times  hereafter  saving  and  reserving  to 
itself  all  and  all  manner  of  benefits  and  advantages  of  exception  which 
may  be  had  or  taken  to  the  many  errors,  uncertainties,  imperfections  and 
insufficiencies  in  the  complainant 's  said  bill  of  complaint  contained,  for 
answer  thereunto,  or  unto  so  much  or  such  parts  thereof  as  this  defendant 
is  advised  that  it  is  material  or  necessary  for  it  to  make  answer  unto, 
answering,  says: 

1.  Defendant  admits  that  complainant  is  a  corporation  organized  under 
the  laws  of  the  state  of  New  York,  with  its  principal  office  and  place  of 
business  at  the  village  of  Northport,  Long  Island,  and  also  admits  that 
defendant  is  a  corporation  duly  organized  under  the  laws  of  the  State  of 
New  Jersey,  having  a  publication  office  and  resident  agent  in  the  city  of 
New  York,  in  said  district,  and  that  both  complainant  and  defendant  are 
citizens  of  the  United  States. 

2.  Further  answering,  defendant  denies  that  complainant  is  or  at  any 
time  was  the  author  of  any  of  the  books  or  publications  mentioned  and 
referred  to  in  the  bill  of  complaint,  to  wit:  The  "American  and  English 
Encyclopajdia  of  Law,  Second  Edition"  and  the  " Encyclopeedia  of  Plead- 
ing and  Practice;"  and  further,  upon  information  and  belief,  denies  that 
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the  complainant  is  the  proprietor  of  any  material  or  substantial  part  of 
any  of  said  books  or  publications;  further  denies  upon  information  and 
belief,  that  said  books  or  publications  were  edited,  prepared,  published 
or  otherwise  produced  from  original  sources  of  information;  on  the  eon 
trary  this  defendant  alleges  that  the  said  books  and  publications  referred 
to  in  said  bill  as  behig  the  complainant's,  were  produced  and  made  up 
by  the  unlawful  use  and  appropriation  of  numerous  copyright  publications, 
which  were  not  and  have  never  been  the  property  of  complainant,  and 
which  were  appropriated,  used,  copied,  pirated  and  employed  by  complain- 
ant, in  defiance  of  the  rights  of  the  authors  and  proprietors  of  the  same, 
and  in  violation  and  infringement  of  the  copyrights  thereof. 

3.  Further  answering  defendant  denies,  on  information  and  belief,  that 
the  ' '  American  and  English  Encyclopaedia  of  Law,  Second  Edition ' '  is 
a  new  or  original  work,  and  likewise  alleges  that  the  said  "Second  Edi- 
tion" is  based  upon  the  "First  Edition"  thereof;  and  that  neither  editions 
of  said  books  is  original  work,  but  that  both  said  First  Edition  and  said 
Second  Edition  are  made  up  by  the  piratical  use  of  copyrighted  publica- 
tions which  were  and  are  the  works  of  authors  whose  labors  the  complain- 
ant and  writers  employed  by  complainant  and  its  predecessor  in  business 
unlawfully  and  piratically  appropriated. 

4.  Further  answering  this  defendant  alleges,  upon  information  and  be- 
lief, that  complainant  Las  unlawfully  appropriated  and  piratically  used, 
in  the  preparation  and  production  of  the  forty  volumes  of  its  Encyclopaedias 
particularly  set  out  m  the  bill  of  complaint,  a  great  number  of  volumes 
of  law  reports,  text  books,  law  dictionaries  and  other  legal  publications, 
all  of  which  are  and  were  duly  copyrighted  and  the  copyrights  of  which 
are  and  were  the  property  of  other  writers  or  publishers,  and  among  others 
the  following: 

The  American  Digest,  Annual  1887,  title  recorded  April  24,  1888. 

The  American  Digest,  Annual  1888,  title  recorded  April  6,   1889. 

The  American  Digest,  Annual  1889,  title  recorded  May  16,  1890. 

The  American  Digest,  Annual  1890,  title  recorded  December  1,   1890. 

Defendant  further  says  upon  like  information  and  belief,  that  in  the 
case  of  each  of  the  above-named  volumes  of  the  American  Digest,  the 
printed  title  of  each  volume  respectively  was  deposited  in  the  mail  by 
the  West  Publishing  Company  before  the  publication  of  each  volume 
addressed  to  the  Librarian  of  Congress  at  "Washington,  District  of  Co- 
lumbia, for  record,  furthermore  that  in  the  case  of  each  of  said  volumes 
two  complete  printed  copies  thereof,  were  also  duly  deposited  in  the  mail 
by  the  West  Publishing  Company  within  ten  days  after  the  publication 
of  each  volume  respectively,  addressed  to  the  Librarian  of  Congress,  at 
Washington,  District  of  Columbia,  to  complete  the  copyright  therein,  and 
that  the  fees  required  to  be  paid  to  the  Librarian  of  Congress  were  all 
duly  paid.  That  the  notice  of  copyright  required  by  law,  was  also  duly 
inscribed  in  the  page  immediately  following  the  title  page  thereof,  in  the 
several  copies  of  every  edition  published  of  each  of  said  volumes  as  such 
notice  appears  in  the  several  volumes  of  the  same. 

Deponent  further  says  upon  like  information  and  belief  that  In  the  case 
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of  the  following  books  published  by  the  West  Publishing  Company,  the 
copyright  thereof  was  duly  taken  out  by  said  West  Publishing  Company  as 
follows :.  In  the  case  of  each  volume,  before  the  publication  of  the  same, 
the  printed  copy  of  the  title  thereof  was  deposited  in  the  mail  within  the 
United  States,  to  wit:  at  St.  Paul,  Minnesota,  addressed  to  the  Librarian 
of  Congress,  at  Washington,  District  of  Columbia;  and  that  not  later 
than  the  day  of  publication  of  each  of  said  volumes  two  complete  printed 
copies  of  the  same,  printed  from  plates  made  from  type  set  within  the 
limits  of  the  United  States,  were  also  deposited  in  the  mail  within  the 
United  States,  addressed  to  the  Librarian  of  Congress,  at  Washington, 
District  of  Columbia,  to  complete  the  copyright  in  each  volume,  and  that 
the  notice  of  copyright  required  by  law  was  also  duly  inscribed  in  the  sev- 
eral copies  of  every  edition  published  of  said  books  in  the  page  immediately 
following  the  title  page  thereof  as  such  notice  appears  in  the  published 
volumes  of  said  books,  and  the  titles  thereof  are  duly  recorded  in  books 
of  the  Library  of  Congress,  as  follows: 

[Next  followed  dates  of  record.] 

Defendant  further  alleges  upon  information  and  belief  that  in  the  ca.se 
of  said  Jacob  Fisher's  Digest  a  printed  copy  of  the  title  of  each  volume 
was  before  the  publication  of  each  volume  deposited  in  the  mail  addressed 
to  the  Librarian  of  Congress,  at  Washington,  District  of  Columbia,  and 
recorded  by  the  Librarian  of  Congress  on  the  days  above  set  out;  that 
within  ten  days  after  the  publication  of  each  volume,  two  complete  printed 
copies  of  each  volume  were  deposited  in  the  mail  addressed  to  the  Librarian 
of  Congress,  at  Washington,  District  of  Columbia,  in  order  to  complete 
the  copyright,  and  the  fees  required  by  law  were  all  duly  paid.  That  in 
the  several  copies  of  every  edition  of  each  of  said  volumes  in  the  page 
immediately  following  the  title  page  thereof,  the  notice  of  copyright 
required  by  statute  was  also  duly  inscribed  in  the  words  prescribed  by 
statute,  and  as  such  notice  appears  in  each  volume  of  said  Jacob  Fisher 's 
Digest. 

[Next  followed  dates  of  record  of  United  States  Digest.] 

Defendant  further  alleges  upon  information  and  belief  that,  in  the  case 
of  said  United  States  Digest,  First  Series,  and  said  United  States  Digest, 
New  Series,  a  printed  copy  of  the  title  of  each  volume  was  before  the 
publication  of  each  volume  deposited  in  the  mail,  addressed  to  the  Librar- 
ian of  Congress  at  Washington,  District  of  Columbia,  and  recorded  by 
said  Librarian  of  Congress  on  the  days  above  set  out;  that  within  ten  days 
after  the  publication  of  each  volume  two  complete  copies  of  each  volume 
were  deposited  in  the  mail  addressed  to  the  Librarian  of  Congress  at  Wash- 
ington, District  of  Columbia,  in  order  to  complete  the  copyright,  and  the 
fees  required  by  law  were  all  duly  paid.  That  in  the  several  copies  of 
every  edition  of  each  of  said  volumes,  on  the  page  immediately  following 
the  title  page  thereof,  the  notice  of  copyright  required  by  statute  was  also 
duly  inscribed,  in  the  words  prescribed  by  statute,  and  as  such  notice 
appears  in  each  volume  of  said  United  States  Digest,  First  Series  and 
New  Series. 

Defendant  further  alleges  that  in  the  case  of  all  of  the  foregoing  books 
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set  out  in  paragraph  4  of  this  Answer,  the  authors  thereof  were  citizens 
of  the  United  States  and  entitled  to  copyright  in  said  several  books  under 
the  laws  of  the  United  States. 

Defendant  further  alleges,  upon  like  information  and  belief,  that  said 
complainant  further  also  pirated  upon  and  copied  from  and  infringed  the 
copyright  in  a  number  of  other  books  duly  protected  by  copyright  in  the 
United  States  in  preparing  and  publishing  the  said  "American  and  Eng- 
lish Encyclopasdia  of  Law,  Second  Edition, ' '  and  also  in  the  First  Edition, 
and  in  said  ' '  Encyclopaedia  of  Pleading  and  Practice, ' '  but  such  other 
books  and  the  dates  when  the  titles  thereof  were  recorded  are  not  at 
present  definitely  known  to  the  defendant,  and  defendant  prays  leave,  as 
soon  as  the  titles  thereof  and  the  dates  of  recording  the  same  are  ascer- 
tained, to  set  up  the  same  as  part  of  this  answer  by  due  and  proper 
amendment. 

5.  Further  answering  on  information  and  belief,  defendant  denies  that 
complainant's  said  forty  volumes  of  Encyclopaedias  or  any  of  them  are 
original  compilations,  or  are  derived  from  original  sources  of  information, 
and  avers  that  said  forty  volumes  consist  chiefly  and  mainly  of  copyright 
matter  contained  in  the  legal  publications  described  and  referred  to  in 
the  paragraph  numbered  4  above,  which  copyright  matter  has  been  pirati- 
cally paraphrased,  colorably  altered  and  copied  out  of  such  copyright 
books,  all  of  which  have  been  duly  copyrighted  in  the  United  States  and 
have  been  and  are  the  property  of  others  than  the  complainant,  with  the 
addition  of  some  matter  copied  out  of  English  and  Canadian  law  books 
and  digests. 

6.  Further  answering,  defendant  denies  upon  information  and  belief, 
that  complainant's  American  and  English  Encyclopaedia  of  Law,  Second 
Edition,  is  a  new  or  original  work;  and  likewise  denies  that  it  is  not  based 
upon  the  first  edition  of  such  work;  and  likewise  alleges  that  the  second 
edition  of  said  work  is  largely  based  upon  the  first  edition  of  the  same, 
and  that  such  first  edition  was  also  prepared  by  the  unlawful  and  piratical 
use  of,  and  infringement  of  a  number  of  the  copyrights  of  books  described 
or  referred  to  in  paragraph  4,  above. 

7.  This  defendant  denies  that  complainant  became  and  was  the  author 
of  the  19  volumes  of  the  "American  and  English  Encyclopffidia  of  Law, 
Second  Edition,"  which  are  mentioned  and  referred  to  in  the  bill  herein, 
and  of  the  21  volumes  of  the  "Encyclopaedia  of  Pleading  and  Practice," 
likewise  set  out  in  the  biU  herein,  and  on  information  and  belief  denies  that 
complainant  is  the  proprietor  of  any  substantial  or  material  part  of  said 
volumes  or  of  any  of  them. 

8.  Further  answering,  defendant  upon  information  and  belief  denies  that 
complainant  performed  any  of  the  acts  looking  to  the  obtaining  of  copy- 
rights for  said  American  and  English  Encyclopaedia  of  Law,  Second  Edition, 
or  said  Encyelopajdia  of  Pleading  and  Practice,  or  of  any  volumes  thereof, 
in  accordance  with  the  statutes  of  the  United  States ;  defendant  admits  that 
complaint  represented  to  the  Librarian  of  Congress,  that  complainant  was 
the  author  and  proprietor  of  said  books  and  thereupon  sought  to   obtain 
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copyright  for  the  same,  but  defendant  denies  that  complainant's  acts  in 
that  respect  were  in  accordance  with  the  statutes  of  the  United  States 
enacted  for  the  purpose  of  copyright,  and  alleges  on  information  and  belief 
that  complainant's  sets  were  in  fraud  of  the  statutes  of  the  United  States, 
and  constitute  an  unlawful  attempt  to  obtain  copyright  by  complainant 
for  material  and  substantial  parts  of  the  writings  and  literary  works  of 
other  persons,  for  whose  protection  copyrights  had  been  theretofore  granted 
under  the  laws  of  the  United  States. 

9.  Further  answering,  defendant  denies  that  it  has  any  knowledge  or 
information  save  that  derived  from  the  bill,  as  to  when  the  titles  of  any 
of  complainant's  said  40  volumes  of  its  Encyclopaedias  were  deposited  in 
the  mail  or  whether  such  deposit  was  not  later  than  the  day  of  publication 
of  each  book,  and  leaves  complainant  to  make  such  proof  thereof  as  it  may 
be  advised. 

10.  Further  answering,  defendant  denies  upon  information  and  belief 
that  complainant  has  done  all  or  any  of  the  acts  or  complied  with  all  or 
any  of  the  legal  requirements  necessary  to  establish  its  right  to  copyright 
under  the  statutes  of  the  United  States,  in  said  "American  and  English 
Encyclopaedia  of  Law,  Second  Edition, "  or  in  said  ' '  Encyclopaedia  of 
Pleading  and  Practice"  or  in  any  volume  of  either  of  said  Encyclopaedias. 

11.  Further  answering,  defendant  on  information  and  belief  denies  that 
any  of  complainant's  said  40  volumes  were  composed  or  edited  or  pre- 
pared or  arranged,  or  compiled  from  original  sources  of  information,  or 
otherwise  than  by  copying  and  paraphrasing  from  prior  published  books 
which  were  duly  copyrighted  and  the  property  of  persons  other  than  the 
complainant,  and  likewise  denies  that  complainant's  said  books  contain  a 
large,  or  any  substantial  or  material  amount  of  matter  which  is  original 
with  the  complainant,  or  which  is  the  private  property  of  the  complainant, 
and  further  likewise  denies  that  complainant,  either  as  author  or  pro- 
prietor ever  obtained  any  valid  copyright  for  the  said  books  or  for  any 
of  said  40  volumes. 

12.  Further  answering,  defendant  denies,  on  information  and  belief,  that 
complainant  has  complied  with  the  legal  requirements  necessary  to  main- 
tain any  rights  or  copyrights  in  said  40  volumes  of  Encyclopaedias  or  in 
any  of  them,  and  further  likewise  denies  that  complainant  is  the  proprietor 
of  any  copyrights  therein,  or  that  it  has  any  sole  or  exclusive  right  to 
publish  the  same  or  any  of  them,  or  that  the  alleged  copyrights  therein  are 
of  great  or  any  value  whatever. 

13.  Further  answering,  defendant  admits  that  at  one  time  Charles  W. 
Dumont,  mentioned  in  the  bill  of  complaint,  was  treasurer  and  one  of  the 
stockholders  of  complainant  the  Edward  Thompson  Company,  and  thereby 
became  fully  conversant  with  the  plans  and  methods  of  said  company  as 
alleged  in  the  Bill  of  Complaint. 

14.  Defendant  further  alleges  that  said  Dumont  has  been  engaged  in 
the  business  of  dealing  in  and  selling  law  books  for  about  twelve  years. 
That  during  that  time  he  traveled  extensively  throughout  the  United  States 
in  said  business,  and  trained  and  employed  a  number  of  agents  in  and  for 
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his  said  business  and  became  acquainted  with  a  large  number  of  judges, 
lawyers,  text  book  and  other  legal  writers,  and  contributors  to  the  legal 
periodicals  published  throughout  the  United  States  and  became  thoroughly- 
acquainted  with  the  requirements  of  the  members  of  the  legal  profession, 
and  that  among  the  books  dealt  in  and  sold  by  him  and  his  agents  were  the 
American  and  English  Encyclopaedia  of  Law,  Second  Edition,  and  the  Eney- 
clopeedia  of  Pleading  and  Practice,  both  being  works  published  by  the 
complainant. 

15.  That  while  thus  engaged  said  Dumont  learned  of  many  of  the  objec- 
tions to  the  complainant's  said  publications,  but  in  spite  of  the  same  said 
Dumont  established  a  large  and  profitable  business  therein.  That  being 
engaged  in  the  book  selling  business,  with  his  headquarters  at  Chicago, 
said  Dumont  was  not  able  to  regulate  or  control  the  objectionable  plans 
or  methods  of  said  complainant  company. 

16.  That  among  the  objections  to  said  complainant's  books,  were  the 
endless  chain  system  of  new  editions  adopted  by  complainant  for  its  Ency- 
elopeedias,  the  division  of  the  same  into  what  complainant  designates 
Substantive  Law,  on  the  one  hand,  and  Pleading  and  Practice  on  the  other 
hand,  and  thereby  a  large  duplication  of  matter  requiring  the  examination 
of  at  least  two  sets  of  books  upon  any  subject  by  reason  of  the  cross 
references  from  one  set  to  the  other ;  and  further  the  piratical  appropriation 
of  matter  from  text  book  writers.  This  last  objection  was  especially  serious 
where  the  authors  resided  whose  works  had  been  pirated  and  among  those 
lawyers  who  were  friends  of  the  writers  of  such  books. 

17.  That  having  become  thoroughly  acquainted  with  the  requirements  of 
the  profession  for  properly  edited  books  of  such  character,  published  upon 
a  reasonable  plan,  said  Dumont  had  in  contemplation  the  preparation  of  a 
set  of  such  books  and  upon  more  enlightened  lines,  but  in  1897,  the  com- 
plainant company  invited  said  Dumont  to  come  to  Northport,  to  organize 
a  selling  department  for  the  complainant  and  place  his  trained  agents 
therein,  to  purchase  stock  in  the  complainant's  company,  and  to  become 
one  of  its  officers,  at  a  handsome  salary. 

18.  That  said  Dumont,  believing  that  by  accepting  such  position  he- 
would  be  able  to  control  the  plans  and  methods  of  said  complainant  company 
so  as  to  make  the  publication  of  said  company  more  attractive  to  the  pro- 
fession, accepted  the  offer  of  the  complainant  company,  broke  up  his 
home  and  business  at  Chicago,  removed  his  family  to  Northport  and 
established  his  home  there,  organizing  a  selling  department  for  complain- 
ant, and  turned  over  his  trained  agents  and  salesmen  to  the  business  of 
complainant  company  and  prepared  large  quantities  of  advertising  matter 
for  said  complainant  company.  This  work  required  all  of  said  Dumont 's 
attention  for  over  three  years,  and  then  he  discovered  that  he  not  only 
had  no  influence  upon  the  plans  or  methods  of  the  complainant  company, 
but  from  certain  indications  he  then  found  that  the  object  of  that  com- 
pany had  been  principally  to  have  him  bring  his  trained  agents  and  sales- 
men over  to  make  contracts  directly  with  said  company,  and  to  organize 
its  sales  department  upon  a  solid  and  satisfactory  basis  in  order  that  the 
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I3rofits  which  said  Dumont  had  realized  in  his  business  from  the  sales  of 
the  complainant's  books  prior  to  said  arrangement,  might  be  realized  by 
said  complainant  company. 

19.  That  said  Dumont  did  not  fully  realize  his  position  until  July,  1900, 
when  the  other  officers  who  were  directors  of  the  company,  elected  one  of 
their  number  as  treasurer,  and  largely  increased  the  salary  of  such  other 
officers  and  in  that  manner  deprived  him  not  only  of  his  agents  and  sales- 
men, but  of  the  lucrative  business  which  he  had  theretofore  established 
and  carried  on  at  Chicago. 

20.  Said  Dumont  thereupon,  in  association  with  legal  writers  of  high 
standing  and  great  experience,  organized  the  American  Law  Book  Com- 
pany for  the  purpose  of  publishing  a  leading  Cyclopaedia  upon  a  new  plan, 
and  entirely  by  new  methods,  such  as  would  obviate  all  the  objections  with 
which  he  had  become  acquainted  during  his  long  experience  in  dealing  in 
and  selling  law  books,  including  those  of  the  complainant  company. 

21.  That  after  organizing  the  said  American  Law  Book  Company,  the 
defendant  herein,  the  Editors  in  Chief,  appointed  by  said  company,  Wil- 
liam Mack  and  Howard  P.  Nash,  selected  suitable  and  competent  writers 
to  be  employed  by  said  company  for  the  purpose  of  preparing  the  books 
about  to  be  published  under  the  best  conditions.  With  this  object  in 
view,  defendant  established  its  editorial  department  in  the  City  of  New 
York  where  there  is  access  to  the  great  law  libraries  and  where  many  of 
the  best  writers  resided  or  desired  to  reside,  and  there  established  an 
Editorial  Department  and  purchased  and  fitted  up  one  of  the  best  and 
most  complete  Law  Libraries  in  the  United  States. 

22.  That  upon  consultation  it  was  determined  to  arrange,  in  the  prepa- 
ration of  defendant's  books,  for  the  use  of  the  best  publications  issued 
by  other  publishers  in  the  United  States.  Defendant  at  once  opened  nego- 
tiations with  the  West  Publishing  Company,  with  the  Lawyer's  Co-Opera- 
tive  Publishing  Company,  and  with  the  Bancroft- Whitney  Company,  for  the 
use  of  their  publications,  and  for  valuable  considerations  obtained  certain 
rights  and  privileges  and  certain  property  now  belonging  to  the  defendant 
company  as  follows,  to  wit: 

23.  The  sole  right  to  use,  in  books  of  an  Eucyelopaidic  character  the 
American  Digests,  Century  and  Annual  Editions,  all  of  them  the  property 
of  and  copyrighted  by  the  West  Publishing  Company  as  hereinbefore  set 
out;  and  of  these  unbound  sheets  in  duplicate  for  the  use  of  being  cut  np 
to  facilitate  their  use  in  defendant's  business. 

24.  The  undivided  one-third  interest  in  all  the  several  copyrights  in  the 
United  States  Digest,  First  and  New  Series,  herein  above  more  particularly 
referred  to,  together  with  the  sole  right  to  use  the  said  United  States  Di- 
gests, First  and  Second  Seiries,  in  books  of  an  Encyclopaedic  character. 

25.  The  sole  right  to  use  the  law  reports  of  the  National  Eeporter  system, 
also  the  property  of  and  copyrighted  by  the  West  Publishing  Company  in 
books  of  an  Encyclopaedic  character.  These  reports  include  the  Atlantic 
Reporter,  the  Northeastern  Eeporter,  the  Northwestern  Reporter,  the  South- 
eastern  Reporter,   the   Southwestern   Reporter,   the    Southern   Reporter,   the 
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Pacific  Reporter,  the  New   York   Supplement,  the   Federal   Reporter,   and 
Supreme  Court  Reporter. 

26.  The  sole  right  to  use  the  Federal  Cases  and  Digests  of  the  same, 
and  Black's  Law  Dictionary,  hereinabove  more  particularly  referred  to, 
also  the  property  of  and  copyrighted  by  the  West  Publishing  Company,  in 
books  of  an  Encyclopedic  character. 

27.  The  license  to  use,  in  books  of  an  Encyclopaedic  character,  the  pub- 
lications of  the  Bancroft- Whitney  Company,  consisting  of  the  American 
Decisions,  American  Reports,  and  American  State  Reports,  having  notes 
and  also  digest  volumes. 

28.  The  license  to  use,  in  books  of  an  Encyclopaedic  character,  the  publi- 
cations of  the  Lawyer's  Co- Operative  Publishing  Company,  including  the 
General  Digest,  published  annually,  and  the  reports,  which  now  include 
those  generally  cited  as  L.R.A.  and  also  the  Circuit  Court  of  Appeals 
Reports,  generally  cited  C.  C.  A.  and  Supreme  Court  Reports  of  the  U.  S. 
Lawyers'  edition. 

29.  The  copyrights  of  the  English  Digest  known  as  Jacob  Fisher's 
Digest,  consisting  of  eleven  volumes.  All  of  the  books  set  up  in  para- 
graphs numbered  23  to  29,  both  inclusive,  being  duly  copyrighted  in  the 
United  States. 

30.  The  president  of  defendant  company  having  learned  of  the  preju- 
dice against  publications  of  the  complainant  company,  by  reason  of  the 
piratical  use  of  a  number  of  text  books  in  preparing  the  Encyclopaedias 
of  that  company,  it  was  determined  not  only  that  under  no  circum- 
stances should  matter  out  of  any  book  be  used  without  permission  in 
preparing  articles  for  defendant's  Cyclopedia,  but  that  wherever  prac- 
ticable authors  of  distinguished  position  should  be  engaged  to  prepare 
and  wrjte  articles  for  defendant's  "Cyclopedia  of  Law  and  Procedure,"  or 
where  that  could  not  be  done,  that  such  authors  should  be  engaged  to 
edit,  revise  and  thus  make  themselves  responsible  for  articles  prepared 
by   the   Editorial   Department   of  the   defendant   company. 

31.  In  accordance  with  this  policy  the  following  prominent  authors 
and  jurists  have  prepared  or  are  preparing  articles  for  defendant 's  said 
Cyclopedia: 

Hon.  Seymour  D.  Thompson,  Author  of  ' '  Thompson  on  Corporations, ' ' 

etc. 
Hon.  John  F.  Dillon,  Author  of  ' '  Dillon 's  Municipal  Corporations. ' ' 
Hon.  James   Schoulee,  Author   of  "Schouler  on  Domestic  Relations," 

etc. 
Hon.  Samuel  C.  Bennett,  of  Boston,  Mass. 
Hon.  George  Hoadly,  of  New  York. 
Hon.  W.  H.  HamHiTON,  of  New  York. 
Justice  Gilbert  Collins,  of  New  Jersey. 
Judge  Thomas  A.  Moran,  of  Chicago. 
Justice  Charles  L.  Lewis,  of  Minnesota. 
Ex-Chief  Justice  Jonathan  Ross,  of  Vermont. 
Justice  John  S.  Wilkes,  of  Tennessee. 
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Ex-Justicc  C.  C.  Cole,  of  the  District  of  Columbia. 

Justice    Emil    McClain,    of    Iowa,    Author    of    "McGlain    on    Criminal 

Law,"  etc. 
Ex-Attorney-General  W.  A.  Ketcham,  of  Indiana. 
Justice  H.  A.  Sharpe,  of  Alabama. 
Justice  Charles  V.  Bardeen,  of  Wisconsin. 
Joyce  &  Joyce,  Authors  of  "Joyce  on  Electricity,"  etc. 
John  M.  Gould,  Author  of  ' '  Gould  on  Waters, ' '  etc. 
George  F.  Tucker,  Joint  Editor  of  "Gould  and  Tucker's  Notes  on  the 

U.  S.  Statutes,"  etc. 
Justice  Walter  Clark,  of  North  Carolina,  Author  of  ' '  Clark 's  Anno- 
tated Code  of  Civil  Procedure  of  North  Carolina." 
Justice  W.  A.  Johnston,  of  Kansas. 
Hon.  Geo.  H.  Bates,  of  Delaware. 
Justice  H.  C.  McWhorter,  of  West  Virginia. 
Hon.  Joseph  F.  Eandolph,  Author  of  "Randolph  on  Commercial  Paper," 

etc. 
Hon.  Leonard  A.  Jones,  Author  of  ' '  Jones  on  Mortgages, ' '  etc. 
Chief  Justice  A.  C.  Killam,  of  Manitoba,  Can. 
Hon.  A.  B.  Bolles,  Author  of  "Bolles  on  Banking." 
Hon.  John  Norton  Pomeroy,  Jr.,  Editor  last  edition  of  "Pomeroy  on 

Equity. ' ' 
EOGER  Foster,  Author  of  "Foster's  Federal  Practice,'-   etc. 
Marion    C.   Early,    Author   of   last   edition    of    "Bishop    on    Statutory 

Crimes. ' ' 
Ardemus  Stewart,  of  Philadelphia,  Pennsylvania. 
Hon.  J.  D.  Lawson,  Author  of  "Lawson  on  Contracts,"  etc. 
Ex-Presiding  Judge  E.  E.  Eombauer,  of  St.  Louis  Court  of  Appeals. 
H.  W.  Wells,  Author  of  "Wells  on  Replevin." 
Hon.  Charles  F.  Chamberlayne,  Editor  of  "Best  on  Evidence." 
Ex-Judge  Frank  Irvine,  Prof,  on  Equity  at  Cornell  University. 
Prof.    Henry  Wade   Eogers,   of   Yale    School,   Author   of   "Eogers   on 

Expert  Testimony,"  etc. 

32.  That  while  the  first  and  second  volumes  of  defendant's  said  Cyclo- 
pedia were  in  preparation,  it  was  considered  desirable  among  other  things 
to  ascertain  whether  the  plans  adopted  by  defendant  were  adequate  to 
meet  the  competition  which  would  arise  between  the  defendant's  volumes 
and  those  published  by  complainant. 

It  was  determined  at  the  outset  that  every  writer  selected  by  the 
Editors  in  Chief  should  be  require  to  stipulate  that  he  would  not  look 
into  any  of  the  complainant's  publications,  for  the  reason  that  otherwise 
questions  of  infringement  of  copyright  might  arise,  and  these,  of  course, 
it  was  desired,  to  avoid,  and  in  pursuance  of  this  policy  the  president 
of  defendant  personally  made  the  aforesaid  stipulation  with  each  writer 
employed. 

33.  Thus  there  was  no  method  of  comparison  between  the  volumes  of 
cases,   collected   by  defendant's  writers   and   that   collected   by   complain- 
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ant's  writers.  Nor  was  there  any  way  of  tracing  up  the  numerous  errors 
of  citation  in  complainant 's  publications.  In  order  to  get  at  this  informa- 
tion defendant  consulted  competent  counsel,  was  advised  that  such  com- 
parison could  lawfully  be  made  by  checking  off  the  cases  cited  in  defend- 
ant's publications  by  those  cited  in  complainant's  publications. 

34.  In  order  to  do  this  without  permitting  defendant's  writers  to  use 
the  volumes  of  complainant's  publications,  some  of  defendant's  stenog- 
raphers were  employed  to  collect  all  the  cases  from  a  number  of  the 
articles  published  in  complainant's  publications.  These  cases,  viz.:  the 
bare  citations  were  copied  on  slips  of  paper  about  4x8  inches.  On  eacb 
slip  was  the  volume  and  page  from  which  taken,  and  the  title  of  the 
case,  e.  g.,  Jones  v.  Smith,  10  N.  Y.  40.  There  was  nothing  to  indicate 
what  point  tvas  decided  by  the  case,  but  only  that  it  was  a  case  cited  in 
the  article. 

35.  Further  answering,  defendant  alleges,  upon  information  and  belief, 
that  each  writer  was  instructed  generally  to  make  a  tliorough  and  com- 
plete article  on  the  subject  assigned  to  him,  and  was  informed  that  he 
would  be  held  responsible  for  a  complete  collection  of  all  the  author- 
ities on  such  subject,  to  the  date  of  its  preparation.  The  writers  were 
notified  that  the  American  Law  Book  Company  had  made  arrangement 
for  the  use  of  the  publications  of  the  Bancroft-Whitney  Company,  of 
the  Lawyer's  Co-Operative  Publishing  Company,  and  of  the  West  Pub- 
lishing Company,  and  the  Digest  slips  of  the  last  named  company  were 
furnished  to  the  writers,  together  with  the  bare  names  of  cases  from 
complainant's  encyclopaedias  as  a  starting  for  that  purpose,  with  in- 
structions to  check  off  the  material  collected  by  the  writers,  but  defend- 
ant's writers  were  required  to  write  their  articles  from  the  cases  in  the 
original  law  reports. 

36.  That  from  quite  a  number  of  complainant's  articles  the  cases  were 
thus  copied  and  turned  over  to  complainant 's  writers  in  connection  with 
articles  in  volumes  1  and  2.  Some  of  defendant 's  writers  worked  on 
this  plan  with  the  first  articles  written,  but  thereafter  refused  to  spend 
the  extra  time  required,  for  the  reason  that  by  defendant's  plan  of  work 
involving  the  thorough  examination  of  all  the  Digests  and  reports,  all 
that  was  valuable  and  authoritative  in  the  reports  was  obtained,  and 
that  the  checking  off  system  involved  a  great  amount  of  labor  without  any 
corresponding  benefit.  The  checking  system  was  therefore  abandoned 
and  the  cases  which  had  been  copied  from  a  number  of  complainants ' 
articles  were  thrown  away  without  being  used  even  for  advertising  pur- 
poses. 

37.  Defendant  further  answering  on  information  and  belief,  denies  that 
the  volumes  1  and  2  of  its  Cyclopedia  contained  a  large  or  any  amount 
of  complainant's  original  or  copyright  matter,  or  any  matter  whatever 
pirated  or  copied  from  complainant's  publications  or  from  any  of  them, 
and  upon  like  information  and  belief  alleges,  that  there  is  not  in  either 
of  defendant's  said  volumes  so  much  as  one  line  copied  out  of  the  com- 
plainant 's  publications  or  any  of  them,  set  up  in  the  bill  of  complaint 
herein. 
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38.  Defendant  further  answering  denies  that  it  has,  in  its  said  vol- 
umes one  and  two,  as  a  substitute  for,  or  in  lieu  of  a  resort  to  original 
sources,  unfairly  or  otherwise  used  the  results  of  complainant's  labor 
as  set  forth  in  complainant's  publications,  or  has  incorporated  such 
result  in  defendant's  said  volumes,  and  likewise  denies  that  defendant's 
publications  are  to  a  large  or  any  extent  the  product  of  complainant's 
original  work^  either  as  alleged  in  the  bill  or  otherwise;  likewise  de- 
nies that  defendant  instead  of  resorting  to  original  sources  for  citations 
of  cases,  definitions  of  terms,  statements  of  legal  principles,  and  similar 
legal  information,  has  to  a  very  large  extent,  or  to  any  extent,  obtained 
the  same  from  complainant's  publications  or  from  any  of  them;  and 
likewise  denies  that  it  has  unfairly  availed  itself  of  any  of  complain- 
ant's work,  either  as  alleged  in  the  bill  or  otherwise;  likewise  denies 
that  it  has  published  any  of  complainant 's  work  in  unfair  competition, 
or  in  violation  of  any  of  complainant's  alleged  copyrights;  on  the  con- 
trary it  alleges  that  in  so  far  as  there  has  been  competition  between  the 
publications  of  defendant  and  complainant,  such  competition  has  been 
fair  and  open,  and  that  the  superiority  of  the  plan  of  defendant's  publi- 
cations over  that  of  the  complainant's  and  the  superiority  of  the  work 
contained  in  the  defendant's  books,  has  always  been  pointed  out  to  pros- 
pective customers,  in  order  that  being  made  acquainted  therewith  and 
seeing  the  work  for  themselves  such  customers  might  be  in  position  to 
select  the  best. 

39.  Defendant  denies  that  it  has  in  any  way  or  manner  availed  itself 
of  the  alleged  good  name  or  standing  of  the  complainant,  and  on  the 
contrary  alleges  that  it  has  always  adverted  to  and  advertised  the  fact 
prominently  brought  before  the  public  that  it  not  only  had  no  connec- 
tion with  the  complainant  but  was  engaged  in  the  publication  of  a  legal 
cyclopedia  much  superior  to  that  produced  by  the  complainant. 

40.  Defendant  admits  that  some  of  the  better  class  of  writers  who  at 
one  time  were  engaged  in  writing  for  complainant,  have  come  to  work 
for  defendant,  for  reasons  best  known  to  themselves,  and  that  some  of 
the  salesmen  and  agents  who  had  been  trained  by  said  Dumont,  have 
returned  to  him,  preferring  apparently  to  be  associated  with  him  in  the 
work  of  introducing  defendant's  books  to  purchasers,  rather  than  to 
remain  with  complainant,  and  that  such  writers  and  salesmen,  and  agents, 
had  perfect  legal  and  moral  rights  to  do  so,  so  far  as  known  to  de- 
fendant. 

41.  Defendant  denies  that  it  has  skillfully  or  otherwise  simulated  the 
title  of  complainant's  publications  or  of  complainant's  advertising  matter, 
or  that  it  has  used  quotations  or  apt  phrases  long  or  otherwise  associated 
with  complainant's  publicsCtions,  denies  that  it  has  pirated  upon  complain- 
ant 's  publications  or  done  anything  to  conceal  any  alleged  piracy  upon 
complainant's  publications;  denies  that  it  has  availed  itself  of  any  original 
copyrighted  work  or  methods  or  ideas  of  complainant  in  making,  pre- 
paring or  selling  defendant's  publications;  and  further  denies  that  by 
such  means  or  by  any  means  defendant  has  been  enabled  to  prepare  and 
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publish  its  books  with  greater  ease  or  accuracy  than  would  be  otherwise 
possible;  on  the  contrary  defendant  alleges  that  it  has  always  been  care- 
ful to  avoid  the  ideas  and  methods  of  complainant  in  preparing  and  selling 
the  books  prepared  by  defendant,  for  the  reason  that  defendant  has 
learned  before  the  plan  of  its  cyclopedia  was  developed,  that  the  ideas 
and  methods  of  complainant  in  preparing  its  books  and  in  employing 
many  cheap  writers  of  inferior  capacity,  and  the  publication  of  the  same 
upon  the  endless  chain  editions  plan  adopted  by  complainant,  were  to  be 
carefully  avoided. 

42.  Further  answering  defendant  admits  that  its  volumes  one  and 
two  are  much  more  accurate  than  the  books  of  complainant,  but  denies 
that  defendant's  books  were  prepared  with  greater  ease  or  at  less  expense 
than  the  books  published  by  complainant,  and  alleges  that  it  has  required 
much  harder  and  more  skillful  work  to  prepare  defendant's  volumes  than 
to  prepare  books  in  the  manner  in  which  the  complainant 's  books  are 
prepared;  and  that  so  far  as  defendant  knows  the  prices  paid  by  defend- 
ant to  its  writers  and  editors  are  higher  than  those  paid  by  complainant 
for  work  upon  its  publications. 

43.  Defendant  further  denies  that  any  infringement,  copying  or  pi- 
racy of  defendant  upon  the  books  of  complainant  will  appear  upon  an 
examination  or  comparison  of  said  Cyclopedia  of  Law  and  Procedure, 
volumes  one  and  two,  with  the  alleged  copyrighted  books  of  complain- 
ant; further  denies  that  there  has  been  any  infringement  or  copying 
or  piracy ;  and  denies  that  defendant 's  said  books,  volumes  one  and  two, 
are  infringements  or  piracies  upon  the  alleged  copyrights  of  complain- 
ant; defendant  denies  that  by  any  unfair  acts  or  devices  it  has  been 
selling  its  cyclopedia  to  persons  who  would  otherwise  have  bought  or 
would  now  buy  the  books  of  complainant;  it  admits  that  it  has  been 
selling  numbers  of  its  books  to  persons  in  the  legal  profession  who  pur- 
chased defendant 's  said  books  in  the  belief  as  they  represent  to  de- 
fendant, that  defendant 's  books  are  much  superior  to  those  prepared 
and  published  by  complainant,  and  that  they  are  published  upon  a  plan 
much  more  desirable  than  the  endless  chain  edition  plan  of  complainant 's 
publications. 

44.  Further  answering  defendant  alleges  that  it  has  organized  a  large 
and  valuable  business  in  which  more  than  three  hundred  and  twenty 
thousand  dollars  have  been  expended;  that  five  volimies  of  its  Cyclo- 
pedia have  been  published,  and  matter  for  from  eight  to  ten  additional 
volumes  has  been  prepared;  that  it  has  a  large  and  highly  competent 
staff  of  writers  in  its  employment  and  has  outstanding  contracts  amount- 
ing to  many  thousands  of  dollars  with  numerous  prominent  law  writers 
and  judges,  for  the  writing  and  editing  of  articles  for  its  cyclopedia, 
many  of  which  have  been  completed  and  many  others  are  in  the  course 
of  preparation,  and  that  the  high  standard  of  work  set  in  its  early  vol- 
umes will  be  maintained  throughout,  that  in  so  far  as  defendant's  books 
have  superseded  or  may  hereafter  supersede  the  books  of  complainant, 
it  will  be  by  reason  of  the  fact  that  members  of  the  bench  and  bar  are 
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intelligent  enough  to  understand  the  particular  kind  of  books  they  require 
and  competent  to  compare  the  books  of  the  defendant  with  those  of  com- 
plainant, and  select  the  particular  publication  which  will  best  satisfy  their 
requirements. 

45.  Further  answering,  upon  information  and  belief,  defendant  alleges 
that  by  reason  of  the  piratical  use  made  by  complainant  of  many  and 
various  publications,  and  the  infringement  of  the  copyrights  in  such  pub- 

■  lications,  in  the  preparation  of  the  volumes  of  the  "American  and  Eng- 
lish Encyclopaedia  of  Law,  Second  Edition,"  and  in  the  preparation  of 
the  volumes  of  the  ' '  Encyclopggdia  of  Pleading  and  Practice, ' '  which  are 
particularly  set  out  in  the  bill,  and  by  reason  of  a  like  piratical  use 
and  infringement  by  the  predecessor  of  complainant  in  preparing  the 
"American  and  English  Encyclopaedia  of  Law"  referred  to  in  the  bill  as 
tlie  first  edition,  neither  the  complainant  nor  its  predecessor  obtained  any 
lawful  or  valid  copyright  in  the  said  books  or  in  any  of  them,  and  that 
the  alleged  copyrights  upon  which  this  action  is  based,  are  one  and  all  of 
no  effect  and  void. 

46.  Defendant  denies  that  it  has  in  any  wise  infringed  upon  the  rights 
of  complainant  as  alleged  in  the  said  bill,  or  otherwise,  and  denies  that 
it  has  in  any  wise  infringed  the  alleged  copyrights  in  complainant's  books 
referred  to  in  the  bill,  or  any  of  such  alleged  copyrights. 

47.  Defendant  denies  that  complainant  is  entitled  to  any  relief  what- 
soever or  any  part  of  the  relief  in  said  bill  of  complaint  demanded,  and 
alleged  that  complainant  has  no  standing  in  this  court  or  in  any  Court  of 
Equity. 

48.  And  defendant  prays  in  all  things  the  same  benefit  and  advantages 
of  this,  its  answer,  as  if  it  had  pleaded  or  demurred  to  said  bill  of  com- 
plaint. 

49.  And  defendant  denies  all  and  all  manner  of  unlawful  acts  what- 
soever, whereof  it  is  in  any  wise  by  the  said  bill  of  complaint  charged; 
all  of  which  matters  and  things  this  defendant  is  ready  and  willing  to 
prove  as  this  Honorable  Court  shall  direct,  and  prays  to  be  hence  dis- 
missed with  its  reasonable  costs  and  charges  in  this  behalf  most  wrong- 
fully sustained. 

American  Law  Book  Company, 

by  Charles  W.  Dumont, 

President. 
Augustus  T.  Gurlitz, 

Solicitor  for  Defendant  and  of  Counsel. 

State  of  New  York,  ) 

City  and  County  of  New  York.  I 

Charles  W.  Dumont,  being  duly  sworn  deposes  and  says  that  he  is 
president  of  the  American  Law  Book  Company,  the  corporation  defend- 
ant above  named,  and  is  well  acquainted  with  its  business,  that  he  has 
read    the    foregoing    answer    and    knows    the    contents    thereof:    that    the 
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same  is  true  to  the  knowledge  of  deponent,  except  as  to  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  that  as  to  those 
matters  he  believes  it  to  be  true. 

Charles  W.  Dumont. 
Subscribed  and  sworn  to  before  me  this  26th  day  of  December,  1902. 

[L.    S.] 

Elmer  A.  Allen, 
Notary  Public, 
New  York  Co. 

FORM  XXXII.— ANSWER  IN  SUIT  AGAINST  DIRECTORS. 

[In  suit  by  receiver  under  leave  of  court  to  recover  $161,530.24  for 
negligence  of  directors.  Judgment  for  defendant  affirmed  Howland  v. 
Corn  and  others,  232  Fed.  35.] 

[Title.] 

The  answer  of  the  defendant,  Robert  E.  Dowling,  to  the  bill  of  com- 
plaint of  the  complainant  above  named,  by  Roger  Foster,  his  attorney, 
respectfully  shows  to  the  Court: 

First:  Said  defendant  is  without  knowledge  of  each  and  all  of  the 
following  allegations  in  the  first  article  of  said  complaint  contained. 
That  an  order  was  made  and  filed  on  November  26,  1912,  and  that  an 
order  was  made  at  any  time,  in  the  suit  described  in  said  bill,  wherein 
Alwyn  Ball,  Jr.,  is  complainant,  appointing  the  defendant  Joseph  J. 
O'Donohue,  Jr.,  receiver  in  a  suit  in  which  the  Empire  Trust  Company,  as 
trustee  under  a  mortgage  dated  May  24,  1909,  is  complainant,  and  that 
such  an  order  was  made  in  such  suit  last  described.  That  by  such  an  order 
as  is  described  in  said  bill,  and  that  by  any  order,  the  said  O'Donohue  was 
directed  to  turn  over  to  himself,  as  receiver  of  the  property  of  Improved 
Property  Holding  Company  of  New  York,  covered  by  its  mortgage  dated 
May  24,  1909,  all  of  said  property.  That  by  any  such  order,  and  that  by 
any  order,  said  O'Donohue  was  continued  as  sole  receiver  of  all  the  prop- 
erty of  said  Improved  Property  Holding  Company  of  New  York,  with  the 
exception  of  that  covered  by  its  mortgages  dated  June  1,  1906,  and  May 
24,  1909.  That  the  said  O'Donohue  duly  qualified  as  receiver  at  any  time. 
That  after  May  31,  1912,  the  said  O'Donohue  acted  as  receiver.  That  on 
April  10,  1913,  and  that  at  any  time,  an  order  of  this  Court  was  made  in 
said  cause,  wherein  Alwyn  Ball,  Jr.,  is  complainant,  directing  the  said 
O'Donohue  to  cease  to  act  as  receiver  of  the  property  of  said  company 
not  covered  by  said  mortgages.  That  the  complainant  was  by  said  order, 
and  that  said  complainant  was  by  any  order,  appointed  receiver  during 
the  pendency  of  said  cause  of  all  the  property  of  said  company  not  covered 
by  its  said  mortgages.  That  said  complainant  was  by  any  order  made 
by  this  Court  at  any  time  given  authority  to  institute  and  prosecute  in 
his  own  name,  or  in  the  name  of  said  company,  all  such  suits  as  might 
be  necessary  in  his  judgment  for  the  proper  protection  of  the  trust  estate 
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and  the  discharge  of  his  trust  as  provided  by  said  order.  That  said  com- 
plainant at  any  time  qualified  as  receiver  of  any  property  of  the  said 
company.  That  by  an  order  and  decree  of  this  Court  made  and  filed  May 
6,  1913,  and  that  by  an  order  and  decree  of  this  Court  made  at  any  time 
in  said  suit,  wherein  Ahvyn  Ball,  Jr.,  is  complainant,  it  was  adjudged  and 
decreed  that  said  Improved  Property  Holding  Company  of  New  York  is 
insolvent,  that  its  assets  are  a  fund  in  which  its  creditors  are  interested, 
that  its  assets  should  be  marshaled,  and  that  the  extent  and  amount  of 
claims,  liens  and  priorities  should  be  determined.  That  it  was  referred 
in  any  such  order  to  Edwards  H.  Childs,  Esq.,  a  Special  Master,  to  take 
proof  of  the  amount  of  all  claims  and  demands  against  said  company  and 
to  report  thereof,  and  that  it  was  further  provided  in  any  such  order  that 
all  such  claims  and  demands  should  be  presented  to  said  Special  Master 
before  a  day  therein  fixed.  That  pursuant  to  such  an  order,  and  that  pur- 
suant to  any  order,  claims  and  demands  against  said  company  aggregat- 
ing $1,890,809.70  have  been  filed  with  said  Special  Master.  That  this  suit 
is  brought  by  said  complainant,  as  receiver,  in  the  exercise  of  the  power 
and  authority  conferred  upon  him  by  this  Court.  That  the  defendants 
Corn,  Ball,  O'Donohue  and  General  Eealty  &  Mortgage  Company,  and 
that  any  of  them,  have  wrongfully,  and  that  they,  and  that  any  of  them, 
have  legally  diverted  from  said  Improved  Property  Holding  Company  of 
New  York,  and  have  converted  to  their  own  use,  gain  and  advantage,  cer- 
tain assets  and  property;  and  that  they,  and  that  any  of  them,  have  at 
any  time  wrongfully,  and  that  they,  and  that  any  of  them,  have  at  any 
time  illegally,  diverted  and  converted  to  their  own  use,  gain  and  advantage 
any  property  of  said  company;  and  that  they,  and  that  any  of  them,  at 
any  time  did  any  of  such  things.  That  any  loss  and  that  any  damage 
has  been  suffered  by  said  company  by  reason  of  any  diversion  of  its  assets 
made  by  anyone,  and  that  any  loss  and  that  any  damage  has  been  suffered 
by  said  company  by  reason  of  any  diversion  of  its  property  by  anyone. 
That  the  said  last-named  defendants,  and  that  any  of  them,  have  profited 
by  any  such  diversion.  This  defendant  denies  that  he  has  wrongfully, 
and  denies  that  he  has  illegally  disregarded,  and  denies  that  he  has  in 
any  way  disregarded,  and  denies  that  he  has  in  any  way  violated,  and 
denies  that  he  has  by  culpable  negligence  violated,  any  obligation  to  the 
Improved  Property  Holding  Company  of  New  York,  as  a  director  thereof. 
He  denies  that  he  has  failed  to  protect  said  company  against,  and  that 
he  has  failed  to  prevent,  any  diversion  of  the  assets  and  any  diversion 
of  the  property  of  said  company.  This  defendant  has  no  knowledge  that 
the  said  defendant  Barlow  has  done  any  of  such  things.  This  defendant 
has  no  knowledge  that  the  complainant  has  procured  from  this  Court 
authority  to'  bring  this  suit.  This  defendant  admits  that  he  is  a  citizen 
and  resident  of  the  City,  State  and  Southern  District  of  New  York.  This 
defendant  has  no  knowledge  that  the  defendants  Corn,  O'Donohue,  Jr., 
and  Barlow,  and  that  any  of  them,  is  or  are  citizens  and  residents  of  the 
City,  State  and  Southern  District  of  New  York.  This  defendant  has  no 
knowledge   that  the  defendant  Alwyn   Ball,  Jr.,  is  a  citizen  of   the   State 
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of  New  Jersey,  and  that  said  Ball  is  a  resident  of  said  State.  This  de- 
fendant admits  that  he  resigned  as  vice-president  and  director  of  the  Im- 
proved Property  Holding  Company  of  New  York  on  March  9,  1910,  and 
that  his  resignation  was  accepted.  This  defendant  has  no  knowledge  that 
on  May  26,  1909,  the  beneficial  interest  in  many  thousands  of  dollars  par 
value  of  the  capital  stock  of  said  company,  represented  by  stock  trust 
certificates,  was  held  and  owned  by  persons  other  than  the  voting  trustees 
named  in  said  bill.  This  defendant  is  without  knowledge  as  to  each  and 
all  of  the  following  allegations  in  said  bill.  That  the  General  Kealty  & 
Mortgage  Company  was  at  all  the  times  mentioned  in  the  said  bill,  and 
that  at  any  time  the  said  company  was,  controlled  by  the  said  Ball  and 
O'Donohue.  That  they  were  officers  thereof.  That  they  were  directors 
thereof.  That  the  total  issued  and  outstanding  stock  of  said  company, 
including  treasury  stock,  consisted  of  approximately  10,000  shares.  That 
the  said  Ball  at  the  times  mentioned  in  the  said  complaint,  and  that  said 
Ball  at  any  time,  owned  more  than  4,800  shares  of  said  stock.  That  the 
said  0  'Donohue  at  the  times  mentioned  in  the  said  complaint,  and  that 
the  said  O  'Donohue  at  any  time,  OAvned  more  than  1,000  shares  of  said 
stock.  That  the  said  0 'Donohue 's  wife,  his  brother  T.  J.  O'Donohue  and 
the  wife  of  said  T.  J.  0  'Donohue,  owned  at  said  times,  and  that  they,  and 
that  any  of  them,  owned  at  any  time,  in  the  aggregate  upwards  of  3,000 
shares  of  said  stock.  That  they,  and  that  any  of  them  at  any  time,  owned 
any  shares  of  stock  of  the  said  General  Eealty  &  Mortgage  Company. 
That  the  said  Ball,  and  that  the  said  O'Donohue,  and  that  either  of  them, 
were  at  any  time  personally  interested  in  said  General  Eealty  &  Mortgage 
Company,  and  in  all  matters  and  transactions  affecting  said  company. 
That  in  such  matters  and  transactions,  they  and  the  immediate  relatives 
of  said  0  'Donohue,  and  that  any  of  them,  would  participate  in  the  profits 
of  any  advantageous  transactions  made  by  the  said  General  Kealty  & 
Mortgage  Company.  That  shortly  before  May  24,  1909,  and  that  at  any 
time,  the  defendants  Ball  and  O'Donohue,  and  the  defendant  General 
Realty  &  Mortgage  Company,  through  its  officers  and  directors,  and  that 
any  of  them,  entered  into  a  combination,  and  that  they,  and  that  any 
of  them  then,  and  that  they,  and  that  any  of  them  at  any  time,  entered 
into  a  conspiracy,  to  cause  said  Improved  Property  Holding  Company  of 
New  York  to  issue  and  deliver  its  negotiable  6  per  cent,  coupon  bonds, 
secured  by  a  mortgage  upon  its  property,  in  the  aggregate  principal 
amount  of  $1,000,000,  without  receiving  fair  or  adequate  consideration 
therefor.  That  they,  and  that  any  of  them,  entered  into  such  a  combina- 
tion to  obtain  for  themselves  $5,000  face  value  of  said  bonds,  without 
giving  any  fair  or  adequate  consideration  therefor,  upon  terms  grossly  in- 
equitable, burdensome  and  unconscionable  as  to  said  Improved  Property 
Holding  Company  of  New  York,  and  greatly  to  the  advantage  of  said 
Corn,  Ball  and  O'Donohue,  and  said  General  Eealty  &  Mortgage  Com- 
pany. That  they  and  that  any  of  them  then,  and  that  they  and  that 
any  of  them  at  any  time,  entered  into  a  combination,  and  that  they  and 
that  any  of  them  then,  and  that  they  and  that  any  of  them  at  any  time. 
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entered  into  a  conspiracy,  to  do  any  of  such  things.  That  they  and  that 
any  of  them  then,  and  that  they  and  that  any  of  them  at  any  time,  entered 
into  a  combination,  and  that  they  and  that  any  of  them  then,  and  that 
they  and  that  any  of  them  at  any  time,  entered  into  a  conspiracy,  to 
obtain  for  themselves  any  money  as  interest  on  said  bonds,  to  transfer 
from  said  General  Kealty  &  Mortgage  Company  and  said  Corn  to  said 
Improved  Property  Holding  Company  of  New  York  any  unprofitable  and 
any  rapidly  deteriorating  parcel  or  parcels  of  real  property,  to  transfer 
certain  property  known  as  Number  476  Broadway  and  Number  395  Broad- 
way, in  the  Borough  of  Manhattan,  City  and  County  of  New  York,  and 
to  shift  from  said  General  Realty  &  Mortgage  Company  and  said  Corn 
to  said  Improved  Property  Holding  Company  of  New  York,  the  burdens 
and  obligations  incident  to  the  operation  and  ownership  of  said  property, 
and  to  obtain  for  themselves  large  sums  of  money  through  the  ownership 
of  the  bonds  to  be  issued  as  aforesaid,  by  selling  or  by  otherwise  disposing 
of  any  of  said  bonds  and  by  causing  any  of  said  bonds  to  be  redeemed  at 
a  premium  and  otherwise.  This  defendant  is  without  knowledge  as  to  each 
and  all  of  the  following  allegations  in  said  bill:  That  the  said  defendants 
Corn,  Ball  and  O'Donohue,  and  General  Eealty  &  Mortgage  Company,  and 
that  any  of  them,  at  any  time  entered  into  a  combination,  and  that  they 
and  that  any  of  them  at  any  time  entered  into  a  conspiracy,  to  do  any  of 
such  things.  That  pursuant  to  any  such  combination,  and  that  pursuant 
to  any  such  conspiracy,  and  with  any  such  purpose  and  with  any  such 
intent  as  aforesaid,  the  said,  defendants  Corn,  Ball  and  O'Donohue,  and 
said  General  Realty  &  Mortgage  Company,  and  that  any  of  them,  advised, 
and  that  any  of  them  consummated,  any  wrongful  and  any  illegal  scheme 
and  any  wrongful  and  any  illegal  schemes  as  is  set  forth  in  said  bill  or 
otherwise.  That  pursuant  to  any  such  combination,  that  pursuant  to  any 
such  conspiracy,  that  as  part  of  any  wrongful  scheme,  that  as  part  of 
any  illegal  schema,  that  with  any  such  purpose,  that  with  any  such  intent, 
the  said  last-named  defendants  caused  a  meeting  of  the  board  of  directors 
of  the  Improved  Property  Holding  Company  of  New  York  to  be  held  on 
or  about  May  26,  1909.  That  pursuant  to  any  of  such  things  the  said 
last-named  defendants  caused  said  Improved  Property  Holding  Company 
of  New  York  to  authorize,  to  ratify  and  to  confirm  the  execution  of  the 
mortgage  dated  May  24,  1909,  described  in  said  bill.  That  the  said  last- 
named  defendants  caused  the  board  of  directors  to  authorize,  to  ratify 
and  to  confirm  such  an  execution.  This  defendant  denies  that  any  such 
mortgage  as  is  described  in  article  "Sixth"  of  said  bill  was  made,  and 
that  any  such  mortgage  dated  May  24,  1909,  was  executed,  by  the  Im- 
proved Property  Holding  Company  of  New  York. 

Second:  This  defendant  admits:  that  on  or  about  May  26,  1909,  he, 
this  defendant,  voted  in  favor  of  certain  resolutions  authorizing  and  con- 
firming the  making  of  a  mortgage,  dated  May  24,  1909,  by  said  Improved 
Property  Holding  Company  of  New  York;  but  he  denies  that  said  mort- 
gage is  correctly  described  in  said  bill.  He  admits:  that  he  at  said  time 
voted  in  favor   of   authorizing   the   issue   of  bonds   secured   by   said   mort- 
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gage  and  for  the  purchase  of  the  premises  known  as  Number  395  Broad- 
way and  Number  476  Broadway,  respectively,  for  $555,000  face  value  of 
said  bonds  and  for  other  considerations;  and  he  avers  that  there  were 
other  valuable  considerations  than  those  which  are  described  in  said  bill 
for  the  said  mortgage  .and  for  the  issue  of  bonds  of  the  face  value  of 
$555,000  and  for  the  delivery  to  the  owner  of  the  premises  known  as 
Numbers  395  and  476  Broadway  of  such  bonds  as  were  delivered  to  such 
owner  upon  any  purchase  of  such  premises  as  was  made  by  said  Improved 
Property  Holding  Company  of  New  York.  He  avers:  that  in  voting  to 
authorize  the  making  of  a  mortgage,  and  that  in  voting  to  authorize  the 
issue  of  certain  bonds  thereunder,  and  that  in  voting  to  authorize  the  pur- 
chase of  said  Broadway  premises,  he  acted  in  good  faith,  Avith  due  care, 
in  the  exercise  of  his  reasonable  judgment  and  in  accordance  with  his 
duties  as  a  director  of  the  said  Improved  Property  Holding  Company  of 
New  York.  This  defendant  is  without  knowledge:  that  on  or  about  June 
9,  1909,  at  a  meeting  of  the  board  of  directors  of  said  Improved  Property 
Holding  Company  of  New  York,  and  that  at  any  time,  papers  purporting 
to  be  minutes  of  said  board  of  directors'  meeting,  held  on  or  about  May 
26,  1909,  were  read  and  approved. 

Third:  This  defendant  is  without  knowledge:  that  on  May  26,  1909, 
and  that  at  any  time,  substantially  all  of  the  stock  of  the  General  Realty 
&  Mortgage  Company  was  owned  by  the  defendants  Ball  and  O'Donohue 
and  the  immediate  relatives  of  said  O'Donohue.  He  is  without  knowledge: 
that  said  premises  were  subject  to  a  mortgage  with  the  terms  described 
in  said  bill;  and  that  the  description  of  said  mortgage  set  forth  in  said 
bill  is  correct  in  any  particular  thereof.  He  denies  that  said  premises 
then  had  little  value  over  and  above  the  amount  of  the  mortgage  there- 
upon. He  denies  that  the  said  premises  had  no  value  over  and  above  the 
amount  of  said  mortgage.  He  denies  that  the  said  premises  were  then 
deteriorating  in  value.  He  denies  that  the  issuance  of  $450,000  face  value 
of  said  bonds  of  Improved  Property  Holding  Company  of  New  York  on 
said  premises  was  inequitable ;  he  denies  that  the  same  was  burdensome ; 
he  denies  that  the  same  was  unconscionable;  as  to  said  last-named  com- 
pany. He  denies  that  the  same  was  greatly  to  the  advantage  of  said 
General  Eealty  &  Mortgage  Company.  He  denies  that  the  same  was  greatly 
to  the  advantage  of  the  said  Ball  and  O'Donohue  and  the  immediate  rela- 
tives of  the  said  O'Donohue,  as  aforesaid.  He  is  without  knowledge,  that 
the  building  upon  said  premises  was  such  a  building  as  is  described  in 
said  bill.  He  is  without  knowledge,  as  to  the  date  of  the  erection  thereof, 
and  that  the  same  was  erected  between  the  years  1901  and  1903.  He  is 
without  knowledge,  that  the  expense  of  the  erection  was  more  than  $576,- 
000,  He  denies  that  on  May  26,  1909,  it  was  certain  for  a  long  time  to 
be  impracticable  to  obtain  from  said  premises  any  income  save  through 
the  renting  of  space  in  said  building.  He  denies  that  by  reason  of  any 
fact,  and  that  by  reason  of  any  condition,  and  that  by  reason  of  the  facts 
and  conditions  set  forth  in  said  bill,  the  net  revenue  then  and  the  net 
revenue   theretofore   derived   from   said    building,    and   the    estimated   net 
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revenue  thereof  likely  to  be  derived  therefrom,  established  a  sure  basis 
for  determining  the  maximum  possible  value  of  said  premises.  He  is  with- 
out knowledge,  that  the  income  derived  from  said  premises  by  said  Gen- 
eral Eealty  &  Mortgage  Company  during  the  period  of  six  fiscal  years 
completed  shortly  before  May  26,  1909,  had  averaged  less  than  $4,100  per 
annum  in  excess  of  the  amount  required  for  the  fixed  charges,  taxes,  operat- 
ing and  other  expenses  of  said  premises,  and  a  reasonable  charge  for  de- 
preciation in  the  value  of  the  building  thereon.  He  is  without  knowledge, 
that  such  an  excess  for  any  of  said  years  was  the  amount  specified  in  said 
bill.  He  denies:  that  the  character  of  the  neighborhood  in  which  said 
premises  were  situated,  and  he  denies  that  the  value  of  real  estate  therein, 
were  on  and  before  May  26,  1909,  rapidly  deteriorating;  that  it  was  then 
and  that  it  was  at  any  time  becoming,  and  that  it  was  then  and  that 
it  was  at  any  time  reasonably  certain  to  become,  difficult,  and  that  it  was 
then  and  that  it  was  at  any  time  reasonably  certain  to  become  impossible, 
to  let  space  in  said  neighborhood  and  in  said  building  to  responsible  and 
desirable  tenants  at  rates  theretofore  prevailing;  that  all,  and  that  sub- 
stantially all,  leases  then  in  force  in  said  building  were  for  short  terms; 
that  it  was  reasonably  certain  that  the  tenants  who  had  theretofore  occu- 
pied said  building,  and  that  it  was  reasonably  certain  that  a  very  con- 
siderable number  of  them,  would  remove  therefrom  upon  the  expiration 
of  their  leases;  that  the  vacancies  in  said  building  were  growing;  that  the 
vacancies  in  said  building  were  reasonably  certain  constantly  to  grow  more 
numerous;  that  they  were  growing  more  difficult  to  fill,  and  that  they  were 
reasonably  certain  constantly  to  grow  more  difficult  to  fill.  He  is  -without 
knowledge:  that  the  annual  net  income  from  said  premises  had  never  been, 
that  it  was  not  then,  and  he  denies  that  there  was  no  possibility  that  it 
would  thereafter  be,  nearly  sufficient  to  enable  said  company  to  pay  said 
interest.  He  denies  that  it  was  reasonably  certain  that  the  annual  net 
income  to  be  derived  from  said  building  would  not  be  sufficient  to  enable 
said  company  completely  to  pay  therefrom  the  necessary  annual  operating 
expenses,  taxes  and  fixed  charges  of  said  building. 

Fourth:  He  is  without  knowledge:  that  the  premises  known  as  Num- 
ber 476  Broadway  were  on  May  26,  1909,  subject  to  mortgages  with  and 
of  the  terms  described  in  the  paragi-aph  or  article  marked  "Eighth"  in 
said  bill ;  and  that  the  description  of  the  said  mortgages  upon  said  premises 
set  forth  in  said  bill  is  correct  in  any  particular  thereof.  He  denies  that 
the  said  premises  then  had  little  value  over  and  above  the  amount  of  the 
mortgages  thereupon.  He  denies  that  the  said  premises  were  then  deterio- 
rating in  value.  He  denies  that  the  issuance  of  $105,000  face  value  of 
bonds  of  Improved  Property  Holding  Company  of  New  York  for  said 
premises  was  inequitable  as  to  said  Improved  Property  Holding  Company 
of  New  York.  He  denies  that  the  same  was  burdensome  as  to  said  com- 
pany. He  denies  that  the  same  was  unconscionable  as  to  said  company. 
He  denies  that  the  same  was  greatly  to  the  advantage  of  the  defendant 
Corn.  He  is  without  knowledge:  that  said  building  was,  and  that  the 
same  is,  constructed  as  described  in  said  paragraph  and  article.    He  is  with- 
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out  knowledge:  that  said  building  was  erected  between  the  years  1902 
and  1904;  and  that  the  expense  of  said  erection  was  more  than  $300,000. 
He  denies  that  on  May  26,  1909,  it  was  certain  to  continue  for  a  long  time 
impracticable  to  obtain  from  said  premises  any  income  save  'through  the 
renting  of  space  in  said  building.  He  denies  that  by  reason  of  any  fact, 
and  that  by  reason  of  any  condition,  and  that  by  reason  of  the  facts  and 
conditions  set  forth  in  said  bill,  the  net  revenue  then  and  the  net  revenue 
theretofore  derived  from  said  building,  and  that  the  estimated  net  revenue 
likely  to  be  derived  therefrom,  established  a  sure  basis  for  determining 
the  maximum  possible  value  of  said  premises.  He  is  without  knowledge: 
that  the  net  income  derived  from  said  building  for  the  period  immediately 
prior  to  May  26,  1909,  had  been  barely  equal  to  the  amount  required  for 
the  fixed  charges,  taxes,  operating  and  other  expenses  of  said  premises, 
and  a  reasonable  charge  for  depreciation  in  the  value  of  the  building 
thereon.  He  denies  that  the  character  of  the  neighborhoods  in  which  said 
buildings  were  situated,  and  he  denies  that  the  real  estate  therein,  were 
on  May  26,  1909,  rapidly  deteriorating  and  that  they  were  rapidly  de- 
teriorating before  said  date.  He  denies  that  it  was  reasonably  certain 
to  become  difficult,  and  that  it  was  often  impossible,  to  let  space  in  said 
neighborhoods  and  in  said  buildings  to  responsible  and  desirable  tenants 
at  rates  theretofore  prevailing.  He  is  without  knowledge:  that  all,  and 
that  substantially  all,  of  the  leases  then  in  force  in  said  buildings  were 
for  short  terms.  He  denies  that  it  was  reasonably  certain  that  tenants 
who  had  theretofore  occupied  said  buildings  would  remove  therefrom  on 
the  expiration  of  their  leases,  and  he  denies  that  it  was  reasonably  certain 
that  a  considerable  number  of  them  would  so  remove.  He  denies  that  the 
vacancies  in  said  buildings  were  reasonably  certain  constantly  to  grow 
more  numerous  and  that  they  were  reasonably  certain  constantly  to  grow 
more  difficult  to  fill.  He  is  without  knowledge:  that  the  annual  net  in- 
come from  said  premises  never  had  been  and  that  it  was  not  then,  and 
he  denies  that  there  was  no  possibility  that  it  would  thereafter  be,  suffi- 
cient to  enable  said  Improved  Property  Holding  Company  of  New  York 
to  pay  interest  upon  the  $105,000  par  value  of  said  bonds  to  be  issued 
in  payment  of  said  premises.  He  denies  that  it  was  reasonably  certain 
that  the  annual  net  income  to  be  derived  from  said  premises  would  not  be 
sufficient  to  enable  said  company  completely  to  pay  therefrom  the  neces- 
sary annual  operating  expenses,  taxes  and  fixed  charges  of  said  buildings. 
He  denies  that  he  knew  each  and  every  of  the  matters  set  forth  in  para- 
graph or  article  designated  as  "Eighth"  in  said  bill.  He  is  without  knowl- 
edge: that  the  other  defendants  and  the  other  officers  and  the  other  direc- 
tors of  said  company  knew  such  matters.  He  denies  that  he  was  negligent 
and  remiss  in  the  discharge  of  the  duties  as  director  of  the  real  estate 
corporation,  in  not  taking  steps  to  inform  himself  as  to  any  of  said  mat- 
ters concerning  which  he  failed  to  inform  himself.  He  denies  that  he 
in  any  respect  failed  to  exercise  that  degree  of  care  which  an  ordinary 
prudent  and  diligent  man  would  exercise  as  such  a  director.  He  denies 
that  in  voting  for  the  purchase  of  said  premises  known  as  Numbers  395 
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and  476  Broadway,  he  was  negligent,  and  he  denies  that  in  so  voting  and 
that  in  any  way  he  was  remiss  in  the  discharge  of  his  duties  as  director 
of  the  Improved  Property  Holding  Company  of  New  York.  He  denies 
that  in  so  doing  he  failed  to  exercise  the  degree  of  care  which  an  ordinary 
prudent  and  diligent  man  would  have  exercised  under  like  circumstances, 
and  he  denies  that  in  so  doing  he  failed  to  exercise  that  degree  of  care 
which  as  director  of  said  company  he  was  under  obligation  to  exercise. 
He  denies  that  when  he  voted  in  favor  of  said  purchases  he  had  given 
no  thought  and  consideration  to  the  transaction  save  such  as  was  involved 
in  the  formal  action  taken  at  the  directors'  meeting  of  May  26,  1909. 
He  denies  that  in  the  exercise  of  ordinary  prudence  and  diligence  he 
should  have  informed  himself  before  voting  of  any  of  the  facts  and  cir- 
cumstances set  forth  in  the  article  or  paragraph  marked  "Ninth"  in  said 
bill.  He  is  without  knowledge,  as  to  the  assessed  valuation  of  the  prem- 
ises known  as  Number  395  Broadway  and  as  to  the  assessed  valuation 
of  the  premises  known  as  Number  476  Broadway;  in  the  year  1908.  He 
denies  knowledge  that  the  assessed  valuation  of  property  throughout 
Manhattan  generally  in  1908  was  on  an  average  of  89  per  cent,  of  its 
market  value.  He  denies  that  if  he  had  exercised  the  care  which  as  a 
director  of  said  company  he  was  under  obligation  to  exercise,  he  would 
have  known  that  alleged  fact.  He  denies  that  he  did  not  ascertain  the 
net  income  from  said  premises  previously  to  said  purchase.  He  denies 
that  any,  and  he  denies  that  all,  of  the  circumstances  alleged  in  the  para- 
graph or  article  described  as  "Tenth"  in  said  bill  were  calculated  to  put 
an  ordinary  prudent  and  diligent  man  on  his  guard  and  to  make  him  more 
than  ordinarily  vigilant  in  investigating  the  purchase  by  said  company 
of  the  said  premises  known  as  Numbers  395  and  476  Broadway.  He 
denies  that  he  knew  that  the  defendant  O  'Donohue  directly  or  indirectly 
owned  a  substantial  interest  in  the  premises  known  as  Number  395  Broad- 
way. He  denies  that  he  knew  that  the  appraisal,  on  the  basis  of  which 
the  said  premises  known  as  Number  395  Broadway  were  offered  to  and 
taken  over  by  Improved  Property  Holding  Company  of  New  York,  had 
been  made  for  the  defendant  0 'Donohue.  He  denies  that  he  did  not  at 
the  date  of  the  said  directors'  meeting,  which  he  attended,  on  May  26, 
1909,  have  confidence  in  the  defendant  Corn.  He  denies  that  he  was  not 
on  said  date  insufficiently  acquainted  with  the  defendants  O  'Donohue  and 
Ball  to  have  reasonable  ground  for  confidence  in  their  business  judgment, 
and  in  that  of  each  of  them.  He  denies  that  on  May  26,  1909,  and  he  de- 
nies that  for  many  months  previously,  it  had  been  a  matter  of  common 
and  general  knowledge,  comment  and  reputation:  that  the  value  of  real 
estate  generally  was  rapidly  deteriorating;  that  the  value  of  real  estate, 
and  that  the  value  of  premises,  occupied  by  loft  and  office  buildings  on 
Broadway,  Borough  of  Manhattan,  City  of  New  York,  in  the  neighbor- 
hood in  which  said  premises  known  as  395  and  476  Broadway  are  situated, 
were  rapidly  deteriorating;  that  wholesale  merchants  and  other  tenants, 
who  had  theretofore  occupied  buildings  in  said  neighborhoods,  were  re- 
moving in  increased  numbers  to  other  neighborhoods,   and  tliat   they  were 
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particularly  removing  to  the  section  of  the  said  Borough  of  Manhattan 
above  14th  Street;  that  tenants  to  take  the  places  of  those  so  removing 
were  to  be  obtained  only  by  large  reductions  in  the  rent  then  and  thereto- 
fore received  for  space  in  said  neighborhoods;  that  the  amount  of  vacant 
space  in  said  neighborhoods  was  constantly  increasing;  that  there  was 
little,  or  no  likelihood  that  real  estate  in  said  neighborhoods  would  for 
many  years  again  become  so  valuable  as  it  had  been  in  the  year  preceding 
1909.  He  denies  that  he  well  knew  each  and  every  of  the  matters  set 
forth  in  the  paragraph  or  article  of  said  bill  designated  as  ' '  Eleventh. ' ' 
He  denies  knowledge  that  any  and  all  of  the  other  officers  and  directors 
of  General  Kealty  &  Mortgage  Company  then  knew  the  same.  He  denies 
that  in  not  taking  steps  to  inform  himself  as  to  said  matters,  he,  this  de- 
fendant, was  negligent  and  remiss  in  his  duties  as  a  director  of  said  real 
estate  corporation.  He  denies  that  in  not  taking  steps  to  inform  him- 
self as  to  said  matters,  he,  this  defendant,  failed  to  exercise  the  degree 
of  care  which  an  ordinary  prudent  and  diligent  man  would  exercise  as 
such  a  director.  He  denies  separately  each  and  all  of  the  allegations  set 
forth  in  the  paragraph  or  article  of  said  bill  designated  as  "Eleventh." 

Fifth:  He  denies:  that  the  conveyance  of  Number  395  Broadway  to 
the  Improved  Property  Holding  Company  of  New  York,  and  that  the  con- 
veyance of  Number  476  Broadway  to  said  company,  were  made,  and  that 
either  of  said  conveyances  was  made,  in  pursuance  of  any  combination; 
that  the  same,  and  that  either  of  the  same,  was  made  in  pursuance  of  any 
conspiracy;  that  the  same,  and  that  either  of  the  same,  was  made  as 
part  of  any  wrongful  or  illegal  scheme  or  schemes,  in  which  this  defend- 
ant took  part;  and  that  so  far  as  this  defendant  is  concerned  that  the 
same,  and  that  either  of  the  same,  was  made  with  any  purpose  and  with 
any  intent  that  is  set  forth  in  said  bill.  He  denies  that  he,  the  defend- 
ant Dowling,  caused  said  Improved  Property  Holding  Company  of  New 
York  to  issue  $450,000  face  value  of  bonds  to  the  General  Eealty  &  Mort- 
gage Company  in  consideration  of  the  transfer  of  said  premises  known 
as  Number  395  Broadway.  He  denies  that  he,  this  defendant  Dowling, 
caused  said  company  to  issue  and  deliver  to  the  defendant  Com  $105,000 
face  value  of  said  bonds  in  consideration  of  the  transfer  of  said  premises 
known  as  Number  476  Broadway.  He  is  without  knowledge:  that  from 
June  1,  1909,  to  May  20,  1912,  the  total  income  derived  by  said  company 
from  said  premises  known  as  Number  395  Broadway  was  less  by  $15,758.75 
than  the  total  amount  of  necessary  expenditures  for  operating  expenses, 
fixed  charges  and  taxes  upon  said  premises  for  said  period.  He  is  with- 
out knowledge  that  the  deduction  of  a  reasonable  charge  for  depreciation 
of  the  value  of  the  building  and  of  an  amount  representing  the  fair  pro- 
portion chargeable  to  Number  395  Broadway  of  the  general  administrative 
expense  of  said  company  makes  a  deficit  for  the  said  period  of  at  least 
$65,318.75.  He  denies  that  he,  this  defendant  Dowling,  has  caused  said 
company  to  pay  out  large  sums  of  money  as  interest  upon  the  bonds 
issued  in  payment  for  said  property.  He  denies  that  he  has  caused  said 
company  to  pay  out  the  sum  of  $67,500  as  interest  upon  said  bonds.     He 
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denies  that  he,  this  defendant  Dowling,  has  caused  said  company  to  pay 
out  any  sum  of  money  as  interest  upon  any  of  said  bonds.  He  denies 
that  he,  this  defendant  Dowling,  has  caused  said  company  to  assume  any 
mortgage  of  $750,000,  subject  to  which  said  premises  Avere  taken.  He 
is  without  knowledge  of  each  and  all  of  the  following  allegations  in  said 
bill:  that  in  a  suit  to  foreclose  such  a  mortgage  a  decree  of  foreclosure 
and  sale  has  been  made;  that  any  such  decree  adjudges  any  amount  to 
be  due  to  said  company  under  said  mortgage.  That  said  siun  and  that 
no  part  of  said  sum  has  been  paid  by  said  company.  That  the  receiver 
of  said  property  has  no  funds  with  which  to  pay  the  same.  That  pur- 
suant to  any  such  decree  said  premises  have  been  sold.  That  the  pur- 
chase price  named  in  such  a  sale  was  that  mentioned  in  said  bill.  That 
any  such  sale  has  resulted  in  any  deficiency  of  upwards  of  $50,000.  That 
any  such  sale  has  resulted  in  any  deficiency.  That  from  June  1,  1909, 
to  May  20,  1912,  the  total  income  derived  by  said  Improved  Property 
Holding  Company  of  New  York  from  said  premises  known  as  Number 
476  Broadway  was  $1,388.51  in  excess  of  the  total  amount  of  necessary 
expenditures  for  operating  expenses,  fixed  charges  and  taxes  on  said  prem- 
ises for  said  period.  That  the  deduction  of  a  reasonable  charge  for  de- 
preciation on  the  value  of  the  building  and  an  amount  representing  the 
fair  proportion  chargeable  to  Number  476  Broadway  of  the  general  ad- 
ministrative expense  of  the  said  company  makes  a  net  deficit  for  said 
period  of  $26,211.49.  He  denies  that  he,  this  defendant  Dowling,  has 
caused  said  company  to  pay  during  said  period  any  sum  of  money  on 
account  of  the  principal  of  any  mortgage,  subject  to  which  said  premises 
were  taken.  He  denies  that  he,  this  defendant  Dowling,  has  at  any  time 
caused  said  company  -to  pay  the  smns  of  money  specified  in  the  para- 
graph or  article  designated  as  * '  Twelfth ' '  in  said  bill.  He  denies  that 
he,  this  defendant  Dowling,  has  caused  this  company  to  pay  out  large 
sums  of  money  as  interest  upon  the  $105,000  face  value  of  bonds  issued 
in  payment  for  the  property  known  as  Number  476  Broadway.  He  denies 
that  he,  this  defendant  Dowling,  has  caused  said  company  to  pay  as  in- 
terest upon  said  bonds  the  amount  specified  in  said  paragraph  or  article 
in  said  bUl  described  as  ' '  Twelfth. ' '  He  denies  that  he  has  caused  said 
company  to  pay  any  sum  as  interest  upon  any  of  said  bonds.  He  is  with- 
out knowledge  of  each  and  all  of  the  following  allegations  in  said  bill: 
That  suits  are  now  pending  in  this  court  to  foreclose  mortgages  upon 
said  property,  held  by  the  president  of  the  Adams  Express  Company. 
That  a  decree  of  foreclosure  and  sale  has  been  made  and  filed  in  said 
suits.  That  the  sum  due  under  said  mortgage  and  that  any  part  thereof 
has  not  been  paid.  That  the  said  company  and  that  the  receiver  thereof 
have  no  funds  wherewith  to  pay  the  same.  That  said  premises  have  been 
sold  pursuant  to  any  such  decree  of  foreclosure  and  sale.  That  any  such 
sale  has  resulted  in  any  deficiency.  He  denies  that  the  said  property 
known  as  Niunber  395  Broadway,  and  he  denies  that  the  said  property 
known  as  Number  476  Broadway,  was  at  the  time  of  the  acquisition 
thereof  of  no  value  to  said  company.     He  denies  that  either  of  the  same 
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was  at  any  time  of  no  value  to  said  company.  He  denies  that  either  of 
the  same  was  at  the  time  of  its  acquisition  of  no  value  to  the  creditors  of 
said  company.  He  denies  that  either  of  the  same  was  at  any  time  after 
its  acquisition  of  no  value  to  the  creditors  of  said  company.  He  is  with- 
out knowledge:  that  the  issue  of  said  $550,000  face  value  of  said  bonds 
was  at  any  time  illegal  and  that  the  same  was  at  any  time  void.  That 
any  of  said  bonds,  and  that  any  coupons  appertaining  thereto,  was  not  a 
valid  or  enforceable  obligation  of  said  company,  nor  a  debt  or  liability 
of  said  company. 

Sixth:  This  defendant  is  without  knowledge  as  to  each  and  all  of 
the  following  allegations  in  said  bill:  That  pursuant  to  any  combina- 
tion, and  that  pursuant  to  any  conspiracy,  and  that  as  part  of  any  wrong- 
ful scheme,  and  that  as  part  of  any  illegal  scheme,  and  that  as  part  of 
any  wrongful  schemes,  and  that  as  part  of  any  illegal  schemes,  and  with' 
any  such  purpose  and  with  any  such  intent  as  is  alleged  in  said  bill,  the 
defendants  Corn,  Ball,  O'Donohue  and  General  Eealty  &  Mortgage  Com- 
pany, from  time  to  time,  have  sold,  transferred  and  negotiated  many  of 
said  $555,000  face  value  of  said  bonds.  That  they  have  received  large 
sums  of  money  therefor.  That  any  of  said  bonds  were  wrongfully 'issued, 
and  that  any  of  said  bonds  were  illegally  issued.  He  is  without  knowl- 
edge concerning  each  and  every  allegation  in  the  paragraph  or  article 
designated  as  ''Fourteenth"  in  said  bill.  He  is  without  knowledge  of 
each  and  all  of  the  following  allegations  in  said  bill:  That  there  were 
issued  and  outstanding,  in  all,  in  or  about  the  month  of  March,  1910, 
$855,000  face  value  of  bonds,  secured  by  a  mortgage  dated  May  24,  1909, 
and  that  such  an  amount  of  bonds  was  issued  and  outstanding  at  any 
time.  That  the  Improved  Property  Holding  Company  of  New  York,  in 
or  about  the  month  of  March,  1910,  and  that  said  company  at  any  time, 
caused  $223,000  face  value  of  said  bonds  to  be  redeemed  at  110  per  cent, 
of  their  face  value  and  accrued  interest  to  April  1,  1910.  That  the  face 
value  of  any  bonds  so  redeemed  included  many  thousands  of  dollars  of 
the  face  value  of  bonds  issued  for  said  buildings,  as  set  forth  in  said 
bill.  That  the  defendants  Corn,  Ball,  O'Donohue  and  General  Eealty  & 
Mortgage  Company  received  many  thousands  of  dollars  of  the  moneys 
paid  by  Improved  Property  Holding  Company  of  New  York  for  the  re- 
demption of  such  bonds  so  issued.  He  is  without  knowledge  as  to  each 
and  all  of  the  allegations  in  the  paragraph  or  article  designated  as  "Fif- 
teenth" in  said  bill.  He  denies  that  the  Improved  Property  Holding 
Company  was  on  May  26,  1909,  barely  solvent.  He  denies  that  it  was 
at  all  times  thereafter  barely  solvent,  and  that  its  income  was  insuffi- 
cient to  meet  its  obligations  as  they  matured.  That  its  income  at  all 
times  thereafter  became  so  insufficient  that  its  credit  was  inordinately 
extended.  That  its  credit  at  all  times  thereafter  was  inordinately  ex- 
tended. That  it  was  then  obliged  to  invest  in  extravagant  building  opera- 
tions large  sums  of  money,  for  which  there  was  no  prospect  of  prompt 
return,  and  from  which  the  ultimate  possibility  of  substantial  return  was 
highly  speculative   and   doubtful.     He  denies   that   at  all  times  thereafter 
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it  became  so  obligated.  He  denies  that  he,  this  defendant  Dowling,  knew 
at  any  time  any  of  such  alleged  facts.  He  avers  that  said  Improved 
Property  Holding  Company  of  NeAV  York  was  on  May  26,  1909,  solvent. 
He  is  without  knowledge  that  no  profit,  and  he  is  without  knowledge 
that  no  advantage,  has  in  fact  been  realized  from  such  building  opera- 
tions. He  denies  that  the  acts  of  the  defendants  described  in  said  bill 
resulted  in  serious  impairment  of  the  capital  and  property  of  said  com- 
pany; that  said  acts  resulted  in  great  loss  and  damage  to  the  holders  of 
stock  in  said  company;  that  said  acts  resulted  in  great  loss  and  damage 
to  the  persons  and  corporations  who  were  then  and  theretofore,  and  who 
subsequently  became,  creditors  of  said  company;  that  the  said  acts  resulted 
in.  great  loss  and  damage  to  the  persons  and  corporations  who  are,  and 
to  those  who  were  prior  to  May  26,  1909,  owners  and  holders  of  bonds  of 
said  company.  He  denies  that  by  reason  of  said  acts,  and  that  by  reason 
of  any  acts  committed  by  this  defendant  Dowling,  the  insolvency  of  said 
company  is  now  hopeless.  He  denies  knowledge  that  the  liabilities  of 
said  company  are  hundreds  of  thousands  of  dollars  in  excess  of  its  assets 
in  the  hands  of  the  receiver.  He  denies  that  if  such  insolvency  exists, 
it  is  by  reason  of  any  act  of  this  defendant.  He  is  without  knowledge 
of  each  and  all  of  the  following  allegations  in  said  bill:  That  any  of 
the  acts  and  transactions  described  in  said  bill  were  part  of,  and  that 
any  of  the  same  constituted,  a  conspiracy  and  scheme  on  the  part  of  the 
defendants  Corn,  Ball,  O'Donohiie  and  General  Kealty  &  Mortgage  Com- 
pany, to  derive  benefit  and  profit  for  themselves  at  the  expense,  regard- 
less and  in  violation  of  the  rights  and  interest  of  said  Improved  Property 
Holding  Company  of  New  York.  That  any  of  said  acts  were  committed 
in  violation  of  any  trust  and  of  any  confidence  imposed  in  said  Corn,  Ball 
and  O'Donohue.  That  the  purpose  and  object  of  the  said  Com,  Ball  and 
O'Donohue  in  causing  the  purchase  of  said  properties  by  said  Improved 
Property  Holding  Company  of  New  York,  and  in  causing  the  is?ue  of 
bonds  for  the  same,  and  the  assumption  of  mortgages,  was  to  rid  them- 
selves, and  each  of  them,  and  the  defendant  General  Eealty  &  M(;rtgage 
Company,  of  the  burdens,  responsibility  and  obligations  incident  to  the 
ownership  of  rapidly  deteriorating  properties,  including  the  burdens  and 
obligations  of  mortgage  debts  to  Avhich  said  properties  were  subject.  He 
denies  that  the  said  last-named  defendants  had  a  further  purpose,  to 
obtain  for  themselves  a  very  large  amount  of  bonds  of  said  Improved 
Property  Holding  Company  of  New  York  for  their  own  benefit  and  in- 
terest, without  benefit  or  advantage  to  said  company.  He  is  without 
knowledge  as  to  each  and  all  of  the  following  allegations  in  said  bill : 
That  a  further  purpose  on  their  part  was  to  obtain  money  and  property 
for  themselves,  and  each  of  them,  by  collecting  the  interest  payable  on 
said  bonds  and  by  selling  and  negotiating  said  bonds  and  by  receiving 
the  proceeds  of  the  redemption  of  said  bonds.  That  such  purposes  ajid 
objects,  and  that  any  of  them,  were  accomplished  by  the  said  Corn,  Ball 
and  O  'Donohue,  and  by  any  of  them.  That  the  defendant  General  Realty 
&  Mortgage  Company  participated  in  any  such   scheme  or  schemes.     That 
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said  defendant  company  participated  in  any  such  conspiracy.  That  said 
defendant  company  was  at  any  time  the  tool  and  dummy  of  the  defend- 
ants Ball  and  O'Donohue.  That  the  said  Ball  and  O'Donohue  with  their 
relatives  and  intimate  associates  owned  substantially  all  the  stock  and 
had  substantially  the  whole  beneficial  interest  in  all  the  property,  income 
and  profits  of  said  last-named  corporation.  That  said  corporation  had 
no  independent  object  and  interest.  That  said  corporation  was  subservient 
at  any  time  to  the  said  Ball  and  O'Donohue.  That  said  corporation  had 
any  knowledge,  and  that  said  corporation  had  any  notice,  of  any  wrong- 
ful character  of  any  transactions  to  which  it  was  a  party.  That  the  acts 
of  said  corporation,  and  that  the  participation  of  said  corporation  in  any 
acts  or  transactions,  ought  in  fairness  and  good  conscience  to  be  deemed 
the  acts  and  participation  of  the  defendants  Ball  and  O'Donohue,  and 
that  they  are  in  the  eyes  of  a  court  of  equity  the  acts  and  participation 
of  the  defendants  Ball  and  O'Donohue.  He  denies  that  he,  this  defend- 
ant Dowling,  participated  in  the  consummation  of  any  conspiracy;  that 
he  participated  in  the  consummation  of  any  scheme;  that  he  participated 
in  the  consummation  of  any  schemes;  that  he  participated  in  the  con- 
summation of  any  wrongful  act;  that  he  participated  in  the  consmnma- 
tion  of  any  wrongful  transaction;  that  he  participated  in  the  consum- 
mation of  any  illegal  act;  that  he  participated  in  the  consummation  of 
any  illegal  transaction,  by  voting  as  a  director  of  Improved  Property 
Holding  Company  of  New  York  to  authorize  the  purchase  of  said  prop- 
erties for  $555,000  face  value  of  said  bonds,  as  aforesaid,  and  by  voting 
to  cause  said  company  to  accept  said  properties  and  to  issue  therefor  said 
bonds,  and  by  not  opposing  and  by  not  preventing  and  by  not  seeking  to 
prevent  the  acceptance  by  said  company  of  said  properties  and  the  issuance 
of  said  bonds.  He  is  without  knowledge  that  the  defendant  Barlow  par- 
ticipated in  the  consummation  of  any  such  matters  by  so  voting.  He 
denies  that  all,  and  he  denies  that  any,  loss  and  damage  suffered  by  said 
company  at  any  time  was  the  consequence  of  the  fault  of  him,  the  said 
defendant  Dowling,  in  voting  for  and  in  acquiescing  in  the  acquisition 
of  said  properties  and  in  the  issuance  of  said  bonds  on  the  premises  de- 
scribed in  said  biU.  He  denies  that  any  damage  suffered  by  said  com- 
pany was  the  consequence  of  any  negligence  by  him,  said  defendant 
Dowling,  in  so  voting  and  in  so  acquiescing.  He  is  without  knowledge 
that  any  loss  and  that  any  damage  was  suffered  by  said  company  by  the 
fault  or  by  the  negligence  of  the  said  defendant  Barlow,  in  voting  for 
and  by  acquiescing  in  any  of  said  acts,  as  aforesaid.  He  denies  that  he, 
this  defendant  Dowling,  has  received  any  moneys,  and  that  he  has  re- 
ceived any  property,  by  reason  of  any  matters  set  forth  in  said  bill,  and 
he  denies  that  he  is  liable  to  account  for  any  such  money  or  any  such 
property.  He  denies  that  he,  this  defendant  Dowling,  because  of  any  acts, 
has  become  accountable,  either  severally  or  jointly  with  others,  to  pay 
to  the  plaintiff  any  compensation  for  any  loss  and  damage  incurred  by 
said  company  and  its  creditors  by  reason  of  any  act  committed  by  him. 
He  is  without  knowledge  that  none  of  the  money  and  property  for  which 


EQUITY   FORMS  4157 

any  of  the  defendants  Corn,  Ball,  O'Donohue,  Barlow  and  General  Realty 
&  Mortgage  Company,  jointly  or  severally,  are  accountable,  has  ever  been 
paid  or  returned  to  said  Improved  Property  Holding  Company  of  New 
York;  and  that  no  money  or  property  has  ever  been  received  by  said  last- 
named  company  or  by  the  complainant,  as  compensation  for  any  loss  and 
damage  caused  to  said  last-named  company  and  its  creditors  and  stock- 
holders by  any  wrongful  or  by  any  illegal  acts  committed  by  said  defend- 
ants. He  admits  that  the  amount  in  controversy  in  this  suit  exceeds  the 
sum  of  $3,000,  exclusive  of  interest  and  costs. 

And  this  defendant  further  alleges  as  a  Second  distinct  and  separate 
defense  to  said  bill: 

That  in  voting  to  authorize  the  purchase  of  the  properties  known  as 
Numbers  395  and  476  Broadway,  and  in  voting  to  authorize  the  issue  of 
bonds  in  payment  for  the  same,  this  defendant,  Dowling,  acted  in  good 
faith,  in  the  exercise  of  his  reasonable  judgment  as  a  director  of  said 
Improved  Property  Holding  Company  of  New  York,  and  that  it  then 
was  and  still  is  believed  by  him  that  the  said  premises  known  as  Num- 
bers 395  and  476  Broadway  then  were  of  the  value  of  at  least  the  amount 
paid  for  the  same,  and  that  the  transaction  was  for  the  advantage  of  said 
company. 

And  this  defendant  further  alleges  as  a  Third  distinct  and  separate  de- 
fense to  said  bill: 

That  the  acts  of  this  defendant,  Dowling,  in  voting  for  the  purchase 
of  said  properties  known  as  Numbers  395  and  476  Broadway,  and  in  voting 
to  issue  bonds  to  pay  for  the  same,  were  ratified  and  authorized  by  two- 
thirds  of  the  stockholders  of  the  said  Improved  Property  Holding  Com- 
pany of  New  York. 

And  this  defendant  further  alleges  as  a  Fourth  distinct  and  separate 
defense  to  said  bill: 

That  by  the  laches  and  delay  of  the  said  Improved  Property  Holding 
Company  of  New  York  and  of  the  different  receivers  of  the  same,  in- 
cluding the  complainant  herein,  the  said  Improved  Property  Holding 
Company  of  New  York,  and  the  complainant  as  receiver  thereof,  are 
estopped  and  barred  from  instituting  and  from  prosecuting  any  suit 
against  this  defendant  because  of  any  of  the  matters  set  forth  in  said 
bill  in  equity. 

And  this  defendant  further  alleges  as  a  Fifth  distinct  and  separate 
defense  to  said  bill: 

That  the  complainant  has  an  adequate  and  complete  remedy  against 
this  defendant  at  common  law. 

Wherefore,  this  defendant  prays  that  said  bill  be  dismissed,  vnth  costs. 

Egbert  E.  Dowling. 

Roger  Foster, 

Attorney  for  Defendant, 
Robert  E.  Dowling, 

No.  55  Liberty  Street, 

New  York. 
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FORM   XXXIII.— ANSWER    TO   FRIENDLY   BILL    FOR   RECEIVER. 

[Re  Metropolitan  Railway  Co.  Ownership  208  U.  S.  90.] 

IN  THE  DISTRICT  COURT  OF  THE  UNITED  STATES, 

For  the  Southern  District  of  New  York. 

The     Pennsylvania     Steel     Company^ 
and      Degnon      Contracting      Com- 
pany, I 

Complainants,   j-In   Equity. 
against 
New    York    City    Railway    Company. 

Defendant. 

New  York  City  Railway  Company,  the  defendant  in  this  cause,  for  an- 
swer to  the  bill  of  complaint,  or  unto  so  much  and  such  parts  thereof 
as  the  defendant  is  advised  it  is  necessary  or  material  for  this  defendant 
to  make  answer  unto,  answering,  says: 

First.  The    defendant   admits    all   the    allegations   of   said   bill    of   com 
plaint. 

Second.  The  defendant,  reiterating  the  admissions  of  the  preceding 
article  of  this  answer,  joins  in  the  prayer  of  said  bill  of  complaint  and 
prays  that  this  Court  sitting  in  equity  may  take  possession  of  the  system 
of  the  defendant  through  the  appointment  of  a  Receiver  as  prayed  in  said 
bill  of  complaint  and  thereby  preserve  the  unity  of  the  system  of  the 
defendant  as  it  has  been  maintained  and  operated  and  protect  and  preserve 
the  corporate  franchises,  privileges  and  property  and  preserve  the  corporate 
existence  of  the  defendant  and  protect  and  preserve  its  said  system  and 
its  said  property,  real  and  personal,  from  being  sacrificed  under  any  pro- 
ceedings which  can  or  may  be  taken,  liable  to  prejudice  or  sacrifice  the 
same,  and  do  any  and  aU  acts  which  may  be  necessary  to  preserve  the 
valuable  rights  and  franchises  of  the  defendant,  and  it  accordingly  prays 
that  inasmuch  as  there  is  no  adequate  remedy  at  law  in  the  premises  for 
the  complainants  or  for  this  defendant,  that  this  Court  will,  for  the  pur- 
poses aforesaid,  appoint  a  Receiver  as  prayed  for  in  said  bill  of  complaint 
and  empower  and  authorize  such  Receiver  to  take  possession  of  the  entire 
property  of  this  defendant  and  to  preserve,  manage,  operate  and  control 
the  sarne,  pay  all  indebtedness  due  or  to  become  due  by  this  defendant,  and 
otherwise  discharge  all  the  duties  ordinarily  imposed  by  Courts  upon  Re- 
ceivers in  similar  cases;  that  on  the  final  ]iearing  in  this  cause,  this  Court 
will,  under  said  bill  of  complaint  and  this  answer  or  such  supplemental  bill 
as  shall  be  filed  herein,  make  such  decree  or  decrees  with  respect  to  the 
property  of  this  defendant  as  shall  deal  with  the  same  on  general  equitable 
principles,  and  that  this  Court  will  cause  all  the  liens  upon  said  property 
or  any  part  thereof  and  all  rights  and  claims  in  equity  of  persons  interested 
therein  to  be  ascertained,  defined  and  determined,  and  that  the  proceeds 
arising  from  the  sale  of  said  property  or  any  part  thereof  be  applied  under 
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the  said  orders  or  decrees  of  this  Court  according  to  the  rights,  interests 
and  equities  of  the  parties  interested  therein,  and  that  this  Court  will 
direct  all  persons  in  possession  of  the  property  of  this  defendant  or  any 
part  thereof,  to  surrender  the  same  to  such  Eeceiver  or  to  hold  such  prop- 
erty under  said  Eeceiver. 

James  L.  Quackenbush, 
Alfred  A.  Gardner,  Solicitor  for  Defendant. 

Of  Counsel. 

Southern   District  of  New  York,  "l 

State   of   New  York,  |.ss. : 

County  or  New  York,  J 

Charles  E.  Warren,  being  duly  sworn,  doth  depose  and  say  that  he 
is  the  Secretary  of  the  New  York  City  Eailway  Company,  the  defendant  in 
this  suit;  that  he  has  read  the  foregoing  answer  to  the  bill  of  complaint  in 
this  suit  and  knows  the  contents  thereof  and  that  the  same  is  true  to  his 
own  knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief  and  that  as  to  those  matters  he  believes  it  to  be 
true. 

Charles  E.  Warren. 
Sworn  to  before  me  this  2-lth  ) 
,  day  of  September,  1907.        j 

Earl  E.  Stoddard, 
[L.  s.]  Notary  Public. 

Filder  24th  September,  1907. 

FORM   XXXIV.— AMENDMENTS    TO    BILL    IN    EQUITY. 

[119  Fed.  217.1 

[Title.] 

And  now,  February  24,  1902,  complainant,  by  leave  of  the  court, 
amends  its  bill  of  complaint  by  adding  to  the  said  bUl  the  following 
paragraphs : 

1.  ''Your  orator  further  shows  that  it  has  caused  to  be  printed  and  in- 
serted in  the  several  copies  of  each  volume  of  every  edition  of  the  said 
book  called  'American  and  English  Encyclopaedia  of  Law,  Second  Edi- 
tion,' and  in  the  several  copies  of  each  volume  of  every  edition  of  the 
said  book  called  'Encyclopedia  of  Pleading  and  Practice,'  on  the  page 
immediately  following  the  title  pages  -thereof  the  word  'copyright,'  to- 
gether with  the  year  the  copyright  was  entered,  and  the  words,  'Edward 
Thompson  Company,'  as  required  by  law. 

2.  "Your  orator  hereby  waives  all  penalties  or  forfeitures  to  which 
the  respondent  might  be  liable  by  reason  of  the  alleged  infringement  of 
complainant's  copyright  and  unfair  competition  with  complainant's  work, 
and  elects  to  proceed  against  the  defendant  only  for  an  injunction  and  ac- 
counting." 


4160  APPENDIX 

Complainant  further  amends  its  said  bill  by  withdrawing  and  striking 
from  its  bill  the  following  prayers  for  discovery  and  relief,  namely: 
"And  especially  to  answer  and  set  forth: 
' '  1.  The  date  of  the  publication  of  each  of  its  said  volumes. 
' '  2.  The  number  of  copies  of  each  of  its  said  volumes  published. 
"3.  The  number  of  subscribers  to  its  said  volumes,  and  how  many  of 
said  volumes  have  been  sold,  and  the  price  at  which  they  were  severally 
sold. 

' '  4.  How  many  of  its  said  volumes  are  still  in  the  possession  of  and 
in  the  control  of  the  defendant. 

"And  that  all  of  said  books  published  as  aforesaid,  and  the  stereo- 
typed plates  thereof  be  declared  forfeited  to  and  for  the  benefit  of  your 
orator,  and  that  the  defendant  be  required  to  surrender  and  deliver  the 
same  to  your  orator. ' ' 

Edward  Thompson  Company, 

By  John  W.  Hiltman, 

Treasurer. 
Walter  Large, 

Solicitor  for  Complainant. 
Office  and  Post  Office  Address,  Temple  Court, 

Borough  of  Manhattan,  New  York  City. 
Frank  P.  Prichabd, 

Of  Counsel. 
United   States    of   America,  1 
Southern  District  of  New  York.  ( 

John  W.  HUtman,  being  duly  sworn,  deposes  and  says  that  he  is  the 
treasurer  of  the  corporation,  the  complainant  above  named,  and  is  familiar 
with  its  business;  that  he  has  read  the  foregoing  amendments  to  the  bill 
of  complaint  herein  and  knows  the  contents  thereof,  and  that  the  same 
are  true  to  the  knowledge  of  deponent,  except  as  to  the  matters  therein 
stated  to  be  alleged  on  information  and  belief,  and  as  to  those  matters 
he  believes  them  to  be  true. 

John  W.  Hiltman. 
Subscribed  and  sworn  to  before  me  this  24th  day  of  February,  1902. 

Geo.  Babcock, 
I  Seal.]  Notary  Public. 

FOEM  XXXV.— PETITION  FOR  INTERVENTION  IN  STOCKHOLD- 
ERS' SUIT  WITH  ALLOWANCE  THEREOF. 

[Granted  154  Fed.  142  in  which  the  author  was  counsel.] 

In  the  Matter  of  the  Petition  of  Walter  Althause  for  leave  to  Intervene. 

To  the  Honorable  William  L.  Putnam,  United  States  Circuit  Judge,  and 
to  the  other  judges  of  the  District  Court  of  the  United  States  for  the 
District  of  Maine: 

The  petition  of  Walter  Althause,  who  is,  and  at  the  time  of  the  com- 
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mencement  of  the  suit  in  equity  herein  described  was,  a  citizen  and  resi- 
dent of  the  City,  County  and  State  of  New  York,  respectfully  shows: 

1.  On  or  about  the  13th  day  of  February,  1906,  one  Henry  B.  Snyder, 
a  citizen  and  resident  of  the  State  of  New  York,  duly  began  a  suit  in 
equity  in  this  court  and  filed  in  the  office  of  the  clerk  thereof  a  bill  in 
equity  in  such  suit  against  the  DeForest  Wireless  Telegraph  Company, 
the  American  DeForest  Wireless  Telegraph  Company,  the  Atlantic  De- 
Forest  Wireless  Telegraph  Company  and  the  DeForest  Occidental  and 
Oriental  Wireless  Company.  The  said  suit  was  brought  by  the  said  Snyder 
on  his  own  behalf  and  on  behalf  of  all  other  stockholders  of  the  DeForest 
Wireless  Telegraph  Company  who  may  come  in  and  contribute  to  the 
expenses  of  such  suit.  In  the  said  suit  all  the  said  defendants  have  been 
served  or  appeared;  and  all  of  the  said  defendants  have  filed  in  the  office 
of  the  clerk  of  this  court  on  the  16th  day  of  June,  1906,  pleas,  demurrers 
and  answers  to  such  bill  in  equity.  In  such  suit  and  en  or  about  the  2d 
day  of  March,  1906,  the  Honorable  William  L.  Putnam,  United  States 
Circuit  Judge,  granted  a  restraining  order  restraining  the  said  defendants, 
and  their  officers,  agents  and  servants,  from  transferring  and  incumber- 
ing various  letters  patent  of  the  United  States  therein  described  and  the 
wireless  laboratory  in  the  State  of  New  Jersey  formerly  in  the  possession 
of  the  said  DeForest  Wireless  Telegraph  Company  and  the  wireless  tele- 
graph stations  on  the  Atlantic  seaboard  and  from  issuing  and  selling 
any  bonds  which  purport  to  be  secured  by  pledge  of  or  mortgage  upon 
any  of  the  said  property.  On  or  about  the  13th  day  of  February,  1906, 
the  said  Honorable  William  L.  Putnam,  United  States  Circuit  Judge, 
granted  an  order  to  show  cause  in  such  suit  why  a  receiver  of  the  property 
of  the  said  defendants  should  not  be  appointed  therein  and  directed  that 
the  same  be  published  in  the  Portland  Eastern  Argus  and  in  the  New  Yorh 
Sun,  which  order  to  show  cause  was  so  published  in  accordance  with  the 
directions  thereof;  and  the  motion  for  such  receiver  under  the  said  order 
to  show  cause  has  been  from  time  to  time  adjourned  and  is  still  pend- 
ing undetermined.  Exceptions  to  the  said  answers  for  insufficiency  have 
been  filed  in  the  office  of  the  clerk  of  this  court  and  rules  setting  the 
said  demurrer  and  plea  for  hearing  have  been  forwarded  to  the  clerk 
thereof.  .  No  subsequent  proceedings  have  been  taken  in  such  suit  for 
the  reason,  as  your  petitioner  has  been  informed  and  believes,  that  the 
plaintiff  in  the  said  suit  has  been  unable  to  make  service  of  a  subpoena 
upon  Abraham  White,  alia^  Abraham  Schwartz,  the  president  of  certain 
of  the  said  defendants  and  has  been  unable  to  take  his  testimony,  which 
is  material  to  prove  the  plaintiff 's  case  in  the  said  suit. 

2.  Your  petitioner  is  a  holder  in  his  own  right  of  900  shares  of  stock 
of  the  DeForest  Wireless  Telegraph  Company,  which  he  has  acquired  for 
value.  Said  shares  of  stock  are  of  the  value  of  $10  each;  and  upon  in- 
formation and  belief,  each  of  said  shares  is  of  the  value  of  at  least  the 
par  value  of  the  same  provided  that  the  relief  prayed  in  said  bill  in  equity 
by  said  Snyder  for  the  benefit  of  the  stockholders  of  said  corporation  is 
granted.     Fifty  of  said  shares  are  in  a  certificate  in  the  name  of  Henry 
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B.  Snyder.  Your  petitioner  acquired  said  shares  in  or  before  the  month 
of  November,  1903,  before  the  acts,  of  which  complaint  is  made  in  said 
bill.  Your  petitioner  has  been  unable  to  procure  a  transfer  of  said  shares 
to  his  own  name  on  the  books  of  said  corporation ;  for  the  reason  your 
petitioner  has  been  unable  to  learn  where  the  office  and  where  the  transfer 
books  of  the  said  corporation  are  situated,  and  the  names  of  any  of  its 
officers,  except  the  defendant  Galbraith.  The  said  Galbraith  has  testified 
in  a  proceeding  in  the  case  hereinafter  described:  that  he  is  vice  presi- 
dent of  the  said  DeForest  Wireless  Telegraph  Company;  and  that  he  does 
not  know  of  any  office  occupied  by  said  corporation  since  January  1st, 
1904;  and  that  he  does  not  know  where  to  locate  the  books  of  the  com- 
pany. The  defendant  Butler  has  testified:  that  he  was  formerly  secretary 
and  treasurer  of  said  corporation,  and  that  the  defendant  Schwartz,  alias 
White,  was  formerly  president  thereof;  that  they  have  since  resigned  as 
officers  and  directors;  and  that  so  far  as  he  knows,  no  one  has  been 
elected  to  succeed  either  of  them;  that  both  of  them  have  resigned  as 
directors;  that  he  knows  of  no  directors  of  said  corporation,  except  said 
Galbraith.  Moreover,  the  defendant  Schwartz,  alias  White,  and  the  other 
defendants,  except  said  DeForest  Wireless  Telegraph  Company  have  seized 
possession  of  the  assets  of  the  same,  and  their  character  is  such  that  your 
petitioner  believes  that  if  your  petitioner  should  surrender  the  said  cer- 
tificates of  stock  to  them,  or  to  anyone  of  them,  the  same  would  never 
be  returned  to  him  unless  he  obtained  an  order  of  the  Court  for  said 
purpose. 

3.  Your  petitioner  wishes  to  intervene  and  join  in  said  suit  as  an  addi- 
tional party  plaintiff  therein;  and  he  is  ready  and  willing  and  hereby 
offers,  in  my  office,  to  contribute  to  the  expenses  of  the  said  suit,  his  just 
proportion  thereof,  to  an  amount  which  the  said  Court  shall  deem  proper. 

Wherefore  your  petitioner  prays  that  an  order  may  be  entered  allowing 
your  petitioner  to  intervene  in  said  suit  as  an  additional  party  plaintiff  in 
the  same;  and  for  such  other  and  further  relief  in  the  premises  as  may 
be  just;   and  your  petitioner  will  ever  pray,  etc. 

James  A.  Allen, 

Solicitor  for  Petitioner, 

35  Wall  Street,  New  York. 

Of  which  petition  Mr.  Verrill,  attorney  for  Respondents,  who  appears  in 
open  court,  has  notice  and  acknowledges  receipt   of  copy. 

And  on  the  4th  day  of  February,  A.  D.,  1907,  the  said  Walter  Althause, 
Dec.  20,  1906,  the  same  intervention  not  to  effect  any  right  of  any 
respondent  to  have  the  bill  dismissed  or  otherwise  disposed  of  which 
stockholder,  is  made  party  plaintiff,  by  intervention  per  petition  filed 
accrued  before  the  petition  was  filed. 
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FORM  XXXVI.— ORDER  OF  SUPREME  COURT  FOR  INTERVEN- 
TION, INJUNCTION  AND  RECEIVER. 

[State  of  Oklahoma  v.  State  of  Texas,  252  U.  S.  363.] 

[Title.] 

This  cause  coming  on  to  be  heard  on  the  motion  of  the  United  States 
for  leave  to  intervene  herein  for  an  injunction  and  for  the  appointment 
of  a  receiver,  and  on  the  responses  made  to  such  motion  by  the  State  of 
Oklahoma  and  the  State  of  Texas,  respectively,  and  the  court  being  fully 
advised  in  the  premises, 

It  is  now  considered,  ordered  and  decreed  as  follows,  until  the  further 
order   of  the   court: 

1.  That  said  motion  for  leave  to  intervene  herein  be,  and  the  same  is 
hereby,  granted. 

2.  The  defendant,  the  State  of  Texas,  her  officers  and  agents,  are 
hereby  enjoined  from  selling  any  purported  rights  or  making  or  issuing 
any  grants,  licenses  or  permits  to  any  person,  corporation  or  association 
covering  or  affecting  any  lands,  or  any  part  of  the  bed  of  Red  River, 
lying  north  of  the  line  of  the  south  bank  of  such  river  as  said  south  bank 
existed  at  the  date  of  the  ratification  of  the  Treaty  of  1819  between  the 
United  States  and  Spain,  that  is  to  say,  on  the  twenty-second  day  of 
February,  1821,  and  between  the  One  Hundredth  degree  of  West  Longi- 
tude and  the  southeastern  corner  of  the  State  of  Oklahoma. 

Here  was  inserted   description   of  land. 

Thence  continuing  up  said  River  along  the  foot  of  the  Texas  bluffs  as 
the  south  bank,  through  Ranges  15  and  16  to  the  intersection  of  the  west 
boundary  line  of  Range  16  extended  to  the  foot  of  the  Texas  bluffs. — 

3.  Thence  north  along  said  boundary  line  of  Range  16  to  mid  channel  of 
said  River  as  the  same  meanders  through  the  broad  stretch  of  sand  which 
in  some  places  extends  to  and  is  bounded  by  the  bluffs  on  either  side  and 
in  other  places  by  the  margin  of  the  alluvial  flood  plain  on  either  side, 
and  which  is  covered  with  water  at  times  of  freshets  and  entirely  devoid 
of  flowing  water  during  the  annual  dry  seasons, — and  of  all  machinery, 
fixtures,  tools  and  other  property  of  whatever  kind  or  character  now  on 
said  lands  and  used  in  connection  with  the  extraction,  storage,  transpor- 
tation, refining  or  diposal  of  the  oil  or  gas  products  of  said  lands.  And 
the  said  receiver  is  hereby  authorized  and  empowered  to  take  possession 
of  said  lands  and  property  forthwith,  to  take  all  appropriate  measures 
to  conserve  the  oil  and  gas  within  such  lands  and  to  control  all  operations 
thereon  for  the  production  and  disposal  of  such  oil  and  gas. 

4.  Within  thirty  days  after  taking  possession  the  receiver  shall  formulate 
and  report  to  this  court  full  and  complete  plans  for  prospecting  such 
lands  and  developing  and  producing  the  oil  and  gas  within  the  same ;  and 
until  such  report  is  made  and  acted  upon  by  the  court  the  receiver  shall 
operate  the  existing  oil  and  gas  wells  on  said  lands,  or  permit  them  to 
be  operated  by   their  respective  claimants   under  his   direction   and   super- 
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vision,  or  close  down  said  wells  if  he  shall  deem  it  advisable  to  do  so ; 
and  he  shall  sell  at  market  prices  the  oil  and  gas  so  produced  and  pay 
out  of  the  proceeds  the  necessary  expenses  of  operation  and  supervision. 
Full  and  accurate  accounts  shall  be  kept  by  the  receiver  of  all  oil  and 
gas  so  produced  and  of  the  proceeds  derived  from  their  sale  and  the 
expenses  paid  therefrom;  and  these  accounts  shall  be  kept  in  such  way 
that  they  will  show  separately  the  production,  proceeds  and  expenses 
pertaining  to  each  well  so  that  the  net  proceeds  may  be  ultimately  awarded 
to  the  rightful  claimant. 

5.  Before  entering  upon  his  duties  the  receiver  shall  execute  a  bond  to 
be  approved  by  the  court  in  the  sum  of  One  Hundred  Thousand  Dollars 
for  the  faithful  performance  of  his  duties  including  the  disbursement  and 
payment  according  to  the  court's  direction  of  all  moneys  which  may 
come  into  his  hands  in  the  course  of  the  receivership. 

6.  The  receiver  shall  receive  such  compensation  for  his  services  as 
may  be  fixed  hereafter  by  the  court. 

7.  The  defendant,  the  State  of  Texas,  and  the  complainant,  the  State 
of  Oklahoma,  and  their  respective  oflBLcers,  agents  and  employees,  and  all 
persons  now  in  possession  of  any  of  the  said  lands  or  claiming  any  right, 
title  or  interest  therein,  are  directed  to  deliver  possession  thereof  to  the 
said  receiver  and  are  enjoined  until  the  further  order  of  this  court  from 
removing  any  of  the  property  hereinbefore  described  from  said  lands  and 
from  conducting  any  oil  or  gas  mining  operations  thereon  save  under  the 
direction  and  supervision  of  the  receiver  and  from  interfering  with  the 
possession,  control  or  operations  of  the  receiver. 

8.  As  to  such  of  the  land  before  described  as  is  not  claimed  by  the 
defendant,  the  State  of  Texas,  in  its  proprietary  capacity  said  State  shall 
have  fifteen  days  within  which  to  file  a  response  to  the  intervener's  motion 
for  an  injunction  and  receiver;  and  on  the  filing  of  such  response  the 
State  of  Texas  or  any  claimant  claiming  under  a  patent  lease  or  permit 
from  that  State  shall  be  at  liberty  to  request  any  modification  of  this 
order  deemed  essential  or  appropriate  for  the  right  or  full  protection  of 
the  interest  of  such  State  or  claimant. 

9.  Either  the  plaintiff,  the  State  of  Oklahoma,  or  the  intervener,  the 
United  States,  may  by  an  amendment  of  its  pleading  make  any  claimant 
claiming  under  the  State  of  Texas  or  any  other  claimant  a  party  to  the 
cause  and  have  the  requisite  process  issued  and  served,  so  that  all  parties 
claiming  an  interest  in  the  subject-matter  may  be  before  the  court.  And 
the  like  permission  is  granted  to  the  State  of  Texas  in  respect  of  parties 
claiming  under  the  State  of  Oklahoma  or  the  United  States. 

FOEM   XXXVII.— OEDER  OF    INTERVENTION   AS   DEFENDANTS. 

[Ex  parte  Jordan,  94  U.  S.  248.] 

[Title  and  recitals.] 

It  is  hereby  ordered  that  the  said  petitioners  have  leave,  and  leave  is 
hereby  granted  to  them,  to  intervene  in  this  suit  for  their  own  interests, 
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and  the  interests  of  those  whom  they  represent,  and  to  that  end  to  ap- 
pear in  the  suit  within  three  days,  as  defendants,  in  the  same  manner  and 
with  like  effect  as  if  they  were  named  in  the  original  and  supplemental 
bills  as  defendants  having  or  claiming  an  interest:  Provided,  that  said 
petitioners  all  appear  by  the  same  solicitor  or  solicitors.  This  order  to 
be  without  prejudice  to  proceedings  already  had;  but  this  is  not  to  be 
construed  as  depriving  the  petitioners  of  leave  to  apply  for  a  rehearing 
or  review  of  any  order  heretofore  made,  upon  due  notice  to  the  parties 
interested. 

FOEM  XXXVIII.— NOTICE  OF  MOTION  TO  DISMISS  BILL. 

[District]   Court  of  the  United  States,  for  the  Southern  District  of 

New  Yorlc. 

John  Aber       ^ 
against  I 

William    Waters. 

Sirs: — 

Please  take  notice,  That  upon  the  bill  of  complaint  herein,  which  was 
filed  in  the  office  of  the  clerk  of  this  Court  on  the  19th  day  of  March,  1913, 
I  shall  move,  this  Court  on  Monday,  April  7th,  1913,  at  the  opening  of 
Court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an 
order  dismissing  said  bill  of  complaint  for  want  of  equity  and  for  such 
other  and  further  relief  in  the  premises  as  may  be  just. 
Dated,  New  York,  April  2d,  1913. 

Yours,  &c., 

James  Brown, 
Plaintiff's  Attorney, 
To  35  Wall  Street,  New  York. 

Messrs.  Green  &  Black, 

Solicitors  for  Defendant, 

115  Broadway,  New  York. 

FORM    XXXIX.— RESTRAINING   ORDER    AGAINST    STRIKE. 

In  the  District  Court  of  the  United  States. 
District  of  Indiana. 

[In  Equity.] 

United  States  of  America,  Plaintiff,       '\ 

V.  ^No. 

Frank  J.  Hayes,  et  al..  Defendants. 

[Temporary  Restraining  Order.] 

And  now,  on  this  thirty-first  day  of  October,  1919,  at  10:40  A.  M.,  this 
cause  coming  on  to  be  heard  on  the  motion  of  the   Plaintiff  for  a   tern- 
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porary  restraining  order,  as  prayed  in  said  Bill,  and  Plaintiff  having 
exhibited  its  sworn  Bill  to  the  Honorable  Albert  B.  Anderson,  Judge  of 
the  United  States  District  Court  for  the  District  of  Indiana,  and  the 
Court  now  being  fully  advised  in  the  premises  and  having  heard  read 
said  Bill, 

It  is  ordered  that  a  temporary  restraining  order  issue  out  of  and  under 
the  seal  of  this  Court  commanding  the  said  defendants,  Frank  J.  Hayes, 
John  L.  Lewis  [here  were  inserted  the  names  of  other  defendants],  both 
individually  and  in  their  representative  capacities  as  oflB.cers  of  the  In- 
ternational Union,  United  Mine  Workers  of  America,  or  as  members  of 
said  organization  or  any  of  its  district  or  local  unions  or  any  committee 
thereof,  and  all  persons  combining,  conspiring,  agreeing  or  arranging 
with  them,  and  all  other  persons  whomsoever,  not  to  issue  any  message 
that  the  strike  of  the  miners  and  mine  workers  in  the  bituminous  coal  fields 
of  the  United  States,  heretofore  ordered  by  the  said  Defendants,  or  some 
of  them,  to  take  effect  at  midnight  on  October  31,  1919,  is  to  be  enforced 
as  previously  announced  or  otherwise  and  to  desist  and  refrain  from 
doing  any  further  act  whatsoever  to  bring  about  or  continue  in  effect 
the  above  described  strike  and  cessation  from  work  on  the  part  of  the 
miners  and  mine  workers  in  the  bituminous  mines;  from  issuing  any 
further  strike  orders  to  local  unions  and  members  of  local  unions  or  to 
district  unions  for  the  purpose  of  keeping  such  strike  in  effect,  or  for 
the  purpose  of  supporting  such  strike  by  bringing  about  or  maintaining 
any  other  strikes ;  from  issuing  any  instructions,  written  or  oral,  covering 
or  arranging  for  the  details  of  enforcing  such  strike  ordered  to  begin 
at  midnight  on  October  31,  1919 ;  from  issuing  any  messages  of  en- 
couragement or  exhortation  to  striking  miners  or  mine  workers  or  unions 
thereof  to  abstain  from  work  and  not  to  return  to  the  mines  in  pursuance 
of  such  strike;  and  from  issuing  and  distributing  or  taking  any  steps  to 
procure  the  issuance  or  distribution,  to  miners  and  mine  workers  strik- 
ing and  abstaining  from  work  in  pursuance  of  such  strike,  of  socalled 
strike  benefits  or  sums  of  money  previously  accumulated  or  subsequently 
acquired  to  assist  such  striking  miners  and  mine  workers  to  subsist  while 
striking  or  to  aid  them  in  any  way  by  reason  of  or  with  reference  to 
such  strike  and  abstaining  from  work,  and  from  conspiring,  combining, 
agreeing  or  arranging  with  ea^h  other  or  any  other  person  to  limit  the 
facilities  for  the  production  of  coal,  or  to  restrict  the  supply  or  distri- 
bution of  coal  or  from  aiding,  or  abetting  the  doing  of  any  such  act 
or  thing. 

It  is  further  ordered  that  the  aforesaid  temporary  restraining  order 
shall  be  in  force  and  binding  upon  such  of  said  Defendants  as  are  named 
herein  from  and  after  the  service  upon  them  severally  of  this  writ  by 
delivering  to  them  severally  a  copy  of  this  writ,  or  by  reading  the  same 
to  them,  and  the  service  upon  them  respectively  of  this  writ  of  subpoena 
herein. 

It  is  further  ordered  that  this  cause  be  set  down  for  hearing,  upon  the 
application  for  temporary  injunction,  on  the  8th  day  of  November,  1919, 
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at  10  o'clock,  A.  M.,  in  the  United  States  District  Court  Room,  in  the 
City  of  Indianapolis,  Indiana;  and  the  said  Defendants  and  each  of  them 
are  hereby  notified  of  said  hearing  and  this  temporary  restraining  order 
shall  remain  in  full  force  and  effect  until  said  hearing  and  the  further 
order  of  the  Court. 

Albert  B.  Anderson, 

United  States  District  Judge. 

FORM   XL.— INJUNCTION   ORDER   AGAINST    INFRINGEMENT    OF 

TRADEMARK. 

[Baglin  v.  Cusenier  Co.,  221  U.  S.  580,  in  which  the  author  was  counsel.] 

[Title.] 

This  cause  coming  on  to  be  heard  upon  the  order  to  show  cause,  and 
upon  the  bill  of  complaint  and  the  annexed  afl&davits  and  exhibits  therein 
referred  to,  and  upon  the  answering  afl&davits  of  the  defendant,  and 
Philip  Mauro,  Esq.,  being  heard  from  the  motion,  and  Hubert  Howson, 
Esq.,  being  heard  in  opposition,  and  the  Court  being  fully  advised  in  the 
premises,  now,  upon  motion  of  complainant's  solicitor,  it  is  this  day 

Ordered,  that  the  Cusenier  Company,  its  associates,  successors,  assigns, 
officers,  managers,  servants,  clerks,  agents  and  workmen,  and  each  of 
them,  be  and  they  hereby  are  enjoined  until  further  order  of  this  Court 
from  selling  or  offering  for  sale  any  cordial,  not  made  by  the  Carthusian 
Monks,  in  packages  which,  by  the  collocation  of  emblems  and  inscriptions 
found  upon  the  packages  or  upon  the  bottles,  simulate  the  well-known 
packages  or  bottles  in  which  complainant 's  association  have  heretofore 
offered  their  cordial  for  sale  in  this  country;  or  from  offering  for  sale 
any  cordial,  not  made  by  the  Carthusian  Monks,  in  bottles  bearing  the 
yellow  label  having  the  lettering,  etc.,  which  simulate  the  bottles  or  the 
labels  in  which  complainant 's  association  has  heretofore  offered  their 
cordial  for  sale  in  this  country;  or  from  making  use  of  any  labels  upon 
bottles  (or  upon  the  corks  of  bottles),  containing  cordial  not  made  by 
the  Carthusian  Monks,  which  simulate  the  labels  which  complainant 's 
association  have  heretofore  used  upon  its  cordial  for  sale  in  this  country. 

(Signed)    E.  Henry  Lacombe, 

U.  S.  C.  J. 

FORM    XLI.— NOTICE    OF    INJUNCTION. 

[The  Colliery  Engineer  Co.  v.  Ewald  and  others,  126  Fed.   843,  in  which 
the  author  was   counsel.] 

[Title.] 

To  the  above  defendants  and  each  of  them: 

You  are  herewith  served  with  a  copy  of  the  decree  and  injunction  which 
have  been  entered  and  issued  in  the  above  suit  and  we  particularly  call 
your  attention  to  the  following: 
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1.  That  by  the  injunction  you  are  required  by  the  Court  to  abstain 
henceforward  from  directly  or  indirectly  publishing,  printing,  selling  or  ex- 
posing for  sale  or  otherwise  disposing  of  or  giving  away  or  causing  or 
being  in  any  way  concerned  in  publishing,  selling  or  exposing  for  sale 
or  otherwise  disposing  of  or  giving  away  any  of  the  books  or  drawing- 
plates  designated  in  said  injunction,  or  any  part  thereof,  and  from,  in 
any  way,  infringing  the  copyrights  designated  in  said  injunction. 

2,  That  by  the  decree  you  are  furthermore  required,  among  other  things, 
to  surrender  and  deliver  up  to  the  Clerk  of  this  Court  to  be  cancelled  and 
destroyed,  all  copies  on  hand  of  the  infringing  books  and  dravring-plates 
designated  therein.  The  Clerk  of  the  Court  will  be  prepared  to  receive 
this  surrender  and  delivery  from  you  at  his  office  in  the  Post  Office  Build- 
ing in  this  City,  on  Saturday,  January  11,  1902,  at  11  A.  M. 

Dated  N.  Y.,  January  9,  1902. 

Yours  etc., 

GiFFORD  &  Bull, 

Complainant 's  Solicitors. 


POEM  XLII.— WEIT   OF   INJUNCTION   AGAINST   INFRINGEMENT 
OF    COPYRIGHT. 

[126  Fed.  843,  in  which  the  author  was  counsel.] 

United  States  of  America,  District  Court  of  the  United  States,  for 
THE  Southern  District  of  Nev?  York. 

[In  Equity.] 

The  President  of  the  United  States  of  America,  To  Fred.  W.  Ewald, 
Charles  W.  Ackcrman,  Adolf  Weiser,  John  Doe  and  Richard  Roe,  late 
doing  business  as  F.  W.  Ewald  &  Co.,  The  United  Correspondence 
Schools  Co.,  Louis  Stettiner,  Martin  Stettiner  and  Julius  M.  Stettiner, 
doing  business  as  Stettiner  Bros.,  their  and  each  of  their  servants, 
agents,  attorneys,  employees,  workmen,  and  confederates,  and  each  and 
every  of  them,  Greeting: 

Whereas,  it  hath  lately  been  represented  to  us  in  our  said  Circuit  Court 
of  the  United  States,  sitting  as  a  Court  of  Equity,  on  the  part  of  The  Col- 
liery Engineer  Company,  renamed  International  Text  Book  Company,  the 
complainant,  that  it,  the  said  complainant,  has  lately  exhibited  its  bill  of 
complaint  against  you,  the  said  Fred  W.  Ewald,  Charles  W.  Aekerman, 
AdoLf  Weiser,  John  Doe  and  Richard  Roe,  late  doing  business  as  F.  W. 
Ewald  &  Co.,  The  United  Correspondence  Schools  Co.,  Louis  Stettiner,  Mar- 
tin Stettiner  and  Julius  M.  Stettiner,  doing  business  as  Stettiner  Bros., 
defendants,  to  be  relieved  touching  the  matters  therein  contained,  in  which 
bill  it  is,  among  other  things,  set  forth,  that  copyrights  were  granted  and 
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issued  by  the  United  States  to  said  complainant,  for  each  and  all  of  the 
following  publications,  to  wit: — 

A  book  entitled  ' '  Circular  of  Information  of  the  International  Corre- 
spondence Schools.  A  System  of  Home  Study  in  Mechanics  and  Mechanical 
Drawing. ' '     Here  were  inserted  the  titles  of  the  books  and  drawing  plates. 

And  that  said  complainant  is  now  the  proprietor  of  each  and  all  of  said 
copyrights  and  of  the  sole  liberty  of  printing,  reprinting,  publishing,  com- 
pleting, copying,  executing,  finishing  and  vending  said  publications  and 
each  of  them. 

And  it  being  also  set  forth  in  said  bill,  that  you,  the  said  defendants, 
have  printed,  published  and  sold,  and  caused  to  be  printed,  published,  dis- 
tributed and  sold  within  the  United  States,  books  and  drawing  plates, 
infringing  said  copyrights  and  each  of  them;  being  particularly  the  books 
and  drawing  plates  entitled  as  follows,  to  wit: 

Books  entitled  "A  College  Education  by  Mail.  The  United  Correspond- 
ence Schools,  New  York.  Home  School  of  Mechanical  Engineering.  A 
Thorough  System  of  Home  Study  in  Mathematics,  Mechanical  Drawing, 
Mechanics,  Electricity. ' ' 

Books  entitled  "The  United  Correspondence  Schools." 

[Here  were  inserted  the  title  of  other  books  and  drawing  plates.] 

And  also  that  you,  the  said  defendants,  have  unfairly  competed  with 
the  said  complainant  in  business  by  imitating  and  causing  the  imitation 
of  the  said  publications  of  the  complainant,  and  particularly  in  the  con- 
struction, arrangement  and  printing  of  said  infringing  publications  and 
each  of  them. 

And  that  your  aforesaid  acts  and  doings  are  contrary  to  equity  and  good 
conscience. 

We,  Therefore,  in  consideration  of  the  premises,  and  the  same  appearing 
to  us  to  be  true.  Do  Strictly  And  Fully  Command  And  Enjoin  You,  the 
said  Fred  W.  Ewald,  Charles  W.  Ackerman,  Adolf  Weiser,  John  Doe  and 
Eichard  Eoe,  late  doing  business  as  F.  W.  Ewald  &  Co.,  The  United  Corre- 
spondence Schools  Co.,  Louis  Stettiner,  Martin  Stettiner  and  Julius  M. 
Stettiner,  doing  business  as  Stettiner  Bros.,  the  defendants,  and  your  and 
each  of  your  servants,  agents,  attorneys,  workmen,  employees,  and  confed- 
erates, and  each  and  every  of  you,  under  the  pains  and  penalties  that 
may  fall  on  you  in  case  of  disobedience,  that  you  and  each  and  every 
of  you  do  henceforth  altogether,  absolutely  and  entirely,  desist  and  refrain 
from,  directly  and  indirectly,  publishing,  printing,  selling  or  exposing  for 
sale,  or  otherwise  disposing  of  or  giving  away  or  causing  or  being  in  any 
way  concerned  in  publishing,  selling  or  exposing  for  sale  or  otherwise  dis- 
posing of  or  giving  away  the  books,  sheets,  papers  or  documents  herein- 
before referred  to,  or  any  books,  sheets  or  other  papers  or  documents  in- 
fringing or  containing  said  copyrights  or  either  of  them,  or  any  part  there- 
of, or  like  or  similar  to  those  hereinbefore  set  forth,  and  from  in  any  way 
infringing  said  copyrights  or  the  rights  of  the  complainant  under  the 
same.  i 

Witness  the   Honorable    [Learned   Hand,   United   States  District   Judge] 
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at  the  City  of  New  York  in  said  district,  this  8th  day  of  January  in  the 
year  one  thousand  nine  hundred  and  two. 

[Seal]  [Alex.  Gilchrist,  Jr.], 

Clerk  of  the   [District]   Court  of  the  United 
States  for  the  Southern  District  of  New  York. 
GiFFORD  &  Bull, 

Solicitors  for  the  complainant.. 

FORM    XLIII.— WEIT    OF    INJUNCTION   AGAINST    STRIKERS. 

[From  Loewe  v.  California  State  Federation  of  Labor,  139  Fed.  71,  85,  86.] 

United  States  of  America,  Northern  District  of  California — ss. 

The  President  of  the  United  States  of  America,  to  California  State 
Federation  of  Labor,  San  Francisco  Labor  Council,  Harry  Knox,  T.  F. 
Gallagher,  Nicholas  Blum,  Daniel  D.  Sullivan,  J.  R.  Hillis,  C.  W.  Holm- 
quist,  J.  C.  Templeton,  John  Guinne,  Frank  J.  Bonnington,  G.  K.  Smith, 
Will  J.  French,  A.  C.  Rose,  Russel  I.  Wisler,  P.  H.  Coyle,  J.  A.  Johnson, 
Richard  Cornelius,  Sarah  Hogan,  Charles  T.  Shuppert,  J.  L.  Franklin, 
Theodore  Johnson,  G.  M.  Lipman,  Wm.  P.  McCabe,  George  Metzger,  A. 
Burton,  J.  E.  Hooper,  A.  S.  Howe,  Joseph  Moran,  Annie  Mullen,  0.  E. 
Pierce,  T.  E.  Zant,  J.  R.  Roland,  their  and  each  of  their,  attorneys,  agents, 
employees  and  all  jiersons  acting  in  aid  of,  or  in  conjunction  with  them,  or 
any  of  them,  greeting: 

Whereas,  Dietrich  E.  Loewe  and  Martin  Fuchs,  complainants  in  the 
above-entitled  cause,  and  citizens  of  the  state  of  Connecticut,  have  filed 
on  the  chancery  side  of  the  [District]  Court  of  the  United  States  for  the 
northern  district  of  California  a  bill  against  the  above-named  defendants 
and  others,  and  have  obtained  an  allowance  for  an  injunction  as  prayed 
for  in  said  bill: 

Now,  therefore,  we,  having  regard  to  the  matters  in  said  bill  con- 
tained, do  hereby  command  and  strictly  enjoin  you,  the  said  California 
State  Federation  of  Labor,  San  Francisco  Labor  Council,  Harry  Knox, 
T.  F.  Gallagher,  Nicholas  Blum,  Daniel  D.  Sullivan,  J.  R.  Hillis,  C.  W. 
Hobnquist,  J.  C.  Templeton,  John  Guinne,  Frank  J.  Bonnington,  G.  K. 
Smith,  Will  J.  French,  A.  C.  Rose,  Russel  I.  Wisler,  P.  H.  Coyle,  J.  A. 
Johnson,  Richard  Cornelius,  Sarah  Hogan,  Charles  T.  Shuppert,  J.  L. 
Franklin,  Theodore  Johnson,  G.  M.  Lipman,  Wm.  P.  McCabe,  George  Metz- 
ger, A.  Burton,  J.  E.  Hooper,  A.  S.  Howe,  Joseph  Moran,  Annie  Mullen, 
0.  E.  Pierce,  T.  E.  Zant,  J.  R.  Roland,  your  and  each  of  your,  attorneys, 
agents,  employees  and  all  persons  acting  in  aid  of  or  in  conjunction  with  you, 
or  any  of  you,  from  in  any  manner  agreeing  or  combining  or  conspiring  to- 
gether to  injure  or  destroy  the  trade  or  business  of  complainants  herein,  or  to 
interfere  with  the  manufacture,  transportation  or  sale  by  complainants  or  by 
any  other  person,  firm  or  corporation,  of  hats  manufactured  by  complainants; 
from  boycotting  or  agreeing  or  attempting  to  boycott  and  from  de- 
claring or  continuing  a  boycott  against  complainants  or  complainants '  trade 
or  business  or  the  product  of  complainants'   said  factory,  or  against  any 
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Ijeison,  firm  or  corporation,  for  the  purpose  of  preventing  or  injuring,  and 
from  thereby  preventing  or  injuring,  the  regular  operation  and  conduct  of 
complainants'  trade  or  business  or  the  transportation  or  sale  of  or  trade 
in  hats  manufactured  or  sold  by  said  complainants,  and  from  abetting, 
aiding  or  assisting  in  such  boycott;  from  publishing  or  circulating,  in 
combination,  or  in  pursuance  of  any  conspiracy  or  agreement  to  in- 
jure or  destroy  the  trade  or  business  of  complainants,  in  writing  or 
orally,  any  statements  or  representations  advertising  or  calling  the  at- 
tention of  complainants'  customers  or  merchants  or  tradesmen  or  the 
public  to  any  boycott  or  strike  against  complainants,  or  against  the 
product  of  complainants'  said  factory,  or  that,  or  to  the  effect  that, 
complainants,  complainants'  factory,  or  complainants'  goods,  or  the  hats 
or  products  made  or  sold  by  complainants,  or  sold  by  complainants ' 
customers,  are  or  were  "unfair,"  or  should  not  be  purchased  or  dealt  in 
or  handled  by  the  public  or  merchants  or  tradesmen;  from  publishing 
or  circulating,  in  combination,  or  in  pursuance  of  any  conspiracy  or 
agreement  to  injure  or  destroy  the  trade  or  business  of  complainants, 
or  for  the  purpose  of  injuring  or  destroying  the  trade  or  business  of 
complainants,  in  writing  or  orally,  statements  or  representations  to 
customers  of  complainants,  or  to  dealers  in  hats,  or  tradesmen  or  the 
public,  that  complainants'  factory,  complainants'  business,  or  complain- 
ants' hats,  or  the  product  of  complainants'  factory,  or  either  or  any 
of  them,  are  unfair  or  have  been  boycotted  or  are  boycotted,  or  should 
not  be  dealt  with  in  or  with  or  sold,  and  from  coercing  or  inducing  or  at- 
tempting to  coerce  or  induce  any  such  dealer,  person,  firm  or  corpora- 
tion, or  the  public,  not  to  wear,  buy,  trade  in,  deal  in,  or  have  in  pos- 
session, hats  or  any  hat  made  by  complainants,  or  the  product  of  com- 
plainants' factory,  for  the  purposes  last  aforesaid,  and,  for  like  purposes, 
from  threatening  any  person,  firm  or  corporation  with  injury  or  loss 
to  the  business  or  trade  of  such  person,  firm  or  corporation  in  case  such 
person,  firm  or  corporation  should  purchase  or  deal  in  hats  manufac- 
tured by  complainants,  or  the-  product  of  complainants'  said  factory; 
from  giving  any  orders  or  directions  to  committees,  associations,  or 
others  for  the  performance  of  any  acts  or  threats  hereinbefore  enjoined 
— ^which  commands  and  injunctions  you  are  respectively  required  to  ob- 
serve and  obey  until  our  said  circuit  court  shall  make  further  order  in  the 
.  premises. 

Hereof  fail  not,  under  penalty  of  the  law  thence  ensuing. 
Witness  the  Honorable  [John  J.  De  Haven,  District  Judge  of  the  United 
States  for  the  Northern  District  of  California.]  this  1st  day  of  July,  1905, 
and  in  the  129th  year  of  the  Independence  of  the  United  States  of  America. 

FORM  XLIV.— ORDER  DENYING  INJUNCTION  UPON  BOND  FILED 
BY  DEFENDANT. 

[Title  and  Recitals.] 
It  is  hereby  Ordered  that  the  said  motion  for  a  preliminary  injunction 
be  and  the  same  hereby  is  denied ;  upon  condition  that  the  defendant  give 
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to  the  plaintiff  a  boud  with  sufficient  surety  to  be  approved  by  the  Court 
for  the  sum  of  five  thousand  ($5,000)  dollars  conditioned  for  the  payment 
of  all  profits  and  damages  that  may  be  decreed  against  the  defendant  in  this 
cause  for  the  infringement  of  the  patent  described  in  the  bill  herein  be- 
tween the  date  of  this  order  and  the  final  decree  in  this  cause;  and  it  is 
further  Ordered  that  if  the  defendant  fails  to  execute  and  file  with  the 
clerk  of  this  court  such  a  bond  vrithin  thirty  (30)  days  from  the  date  of 
the  entry  of  this  order  that  the  plaintiff  may  renew  said  motion. 


FORM  XLV.— BOND  IN  PLACE  OF  INJUNCTION. 

[Title.] 

The    United    States    of    America, 
The  Southern  District  of  New  York. 

Know  all  men  by  these  presents  that  John  Aber  as  principal  and  the 
Fidelity  and  Deposit  Company  of  Maryland  as  surety,  are  held  and  firmly 
bound  unto  James  Piper  in  the  sum  of  five  thousand  ($5,000)  dollars, 
to  the  payment  of  which  they  bind  themselves  and  each  of  them,  their 
heirs,  executors,  administrators  and  successors,  and  the  heirs,  executors,  ad- 
ministrators and  successors  of  each  of  them,  firmly  by  the  presents.  Sealed 
with  our  seals  and  dated  this  4th  day  of  March,  1922. 

The  condition  of  the  above  bond  is  such,  that  whereas  an  order  of  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
made  and  dated  on  the  3rd  day  of  February,  1922,  in  a  suit  in 
equity  therein  pending  in  which  suit  said  James  Piper  is  complainant  and 
said  John  Aber  is  defendant  has  denied  a  motion  for  a  preliminary  in- 
junction upon  condition  that  the  said  defendant  give  to  the  said  complain- 
ant a  bond  with  sufficient  surety  to  be  approved  by  the  court  for  the  pay- 
ment of  all  profits  and  damages  that  may  be  decreed  against  the  defendant 
in  said  cause.  Now,  if  the  said  John  Aber  shall  pay  to  said  James  Piper 
all  profits  and  damages  that  are  decreed  against  said  John  Aber  in  this 
cause  favor  the  infringement  of  the  patent  described  in  the  bill  of  complaint 
in  said  cause.  [Here  insert  number  and  title  of  patent],  between  February 
3,  1922,  the  date  of  said  order,  and  the  final  decree  in  said  cause,  then  these 
presents  and  this  obligation  shall  be  void;  otherwise  they  shall  remain  in 
fuU  force  and  effect.  [Add  signatures  and  seals,  acknowledgments  and  jus- 
tifications of  surety  company.] 

The  foregoing  bond  and  surety  are  hereby  approved  as  to  sufficiency  and 
form.    New  York,  March  4th,  1922. 

Learned  Hand, 
U.  S.  District  Judge. 
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FORM  XL VI.— ORDER  TO  SHOW  CAUSE  AGAINST  APPOINTMENT 
OF    RECEIVER    AT    FOOT    OF    DECREE. 

District  Court  of  the  United  States  for  the  Southern  District  op 

New  York. 

Christian  Dancel  and  Mary  Dancel  as 
Administrators  of  the  Goods,  Chattels 
and  Credits  of  Christian  Dancel,  de- 
ceased, 

against  }-  In   Equity. 

Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine,  otherwise  known  as 
the  United  Shoe  Machinery  Company  of 
Maine. 

On  the  petition  of  Christian  Dancel  and  Mary  Dancel,  Administrator 
and  Administratrix  of  the  Ooods,  Chattels  and  Credits  of  Christian  Dancel, 
deceased,  sworn  to  March  28th,  1905,  and  the  two  affidavits  of  Christian 
Dancel  thereto  annexed  sworn  to  on  said  date,  upon  the  pleadings,  testi- 
mony, petition  and  bond  upon  removal,  decree,  executions  and  return 
thereof  and  the  other  proceedings  in  the  suit  in  equity  above  entitled;  on 
motion  of  J.  Philip  Berg,  Attorney  and  Solicitor  for  the  above  named  com- 
plainants and  petitioners;  I  hereby  Order,  that  the  United  Shoe  Machinery 
Company  of  Portland,  Maine,  show  cause  before  me  at  a  stated  term  of 
this  Court  to  be  held  in  the  Post  Office  Building  in  the  City,  County  and 
State  of  New  York  on  the  4th  day  of  April,  1905  at  3:30  P.  M.  or  as  soon 
thereafter  as  counsel  can  be  heard,  why. an  order  should  not  be  made  and 
entered  appointing  a  Receiver  of  the  assets  of  the  said  corporation;  and 
why  a  writ  of  injunction,  and  all  the  relief  prayed  in  said  petition  should 
not  be  granted;  and  why  the  above  named  complainants  and  petitioners 
should  not  have  such  other  and  further  relief  in  the  premises  as  may  be 
just.  And  I  hereby  further  ORDER,  that  until  the  further  order  of  this 
Court,  the  said  United  Shoe  Machinery  Company  of  Maine,  otherwise  known 
as  the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  and  its 
officers,  agents,  assigns,  employees  and  attorneys  be  and  the  same  hereby 
are  enjoined,  restrained,  stayed  from  transferring  and  from  interfering 
with  and  forbidden  to  transfer  and  interfere  with  any  of  the  property  and 
any  of  the  assets  which  it  now  owns  and  which  it  owned  at  any  time  during 
the  year  1900.  Service  of  this  order  on  Edwards  H.  Childs,  Esq.,  Solicitor 
for  said  defendant,  or  at  his  office  No.  59  Wall  St.  New  York  City  and 
County,  in  case  of  his  absence  from  said  office  on  or  before  March  29th, 
1905;  and  service  of  this  order  by  depositing  a  copy  of  the  same  in  the 
Post  Office  of  the  City  and  County  of  New  York,  registered  addressed  to 
The  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  otherwise 
known  as  the   United   Shoe  Machinery   Company   of  Maine,  at   Portland, 
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Maine,   and   another  copy  addressed  to   the   same  corporation   at  Boston, 
Massachusetts,  shall  be  suflScient;  said  papers  to  be  mailed  on  this  day. 
Dated  New  York,  March  29th,  1905. 

"E.  Heney  Lacombe," 

U.  S.  Circuit  Judge. 

FORM  XLVII.— ORDER  APPOINTING  RECEIVER  AT  FOOT  OF 

DECREE, 

At  a  stated  term  of  the  [District]  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  held 
in  the  Post  Office  Building,  in  the  City,  County  and 
State  of  New  York  on  the  7th  day  of  April,  1905. 

Present:  Honorable  E.  Henry  Lacombe, 
United  States  Circuit  Judge. 

Christian  Dancel  and  Mary  Dancel  as" 
Administrators   of   the   Goods,   Chattels 
and  Credits  of  Christian  Dancel,  de- 
ceased, .  In  equity. 
against 

Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine. 

On  the  petition  of  Christian  Dancel  and  Mary  Dancel,  Administrators 
of  the  goods,  chattels  and  credits  of  Christian  Dancel,  deceased,  sworn  to 
March  18th,  1905,  filed  in  this  Court  on  the  29th  day  of  March,  1905; 
and  the  two  affidavits  of  Christian  Dancel  thereto  annexed  sworn  to  March 
28th,  1905;  and  filed  with  said  petition;  and  upon  the  decree,  judgment 
roll,  testimony,  evidence,  pleadings,  petition  and  bond  upon  removal,  exe- 
cutions and  returns  of  the  same  by  the  Marshals  of  the  United  States  there- 
upon indorsed  and  made;  and  all  the  proceedings  in  the  above  entitled  suit; 
and  upon  the  Order  to  show  cause  why  a  Receiver  of  the  defendant  above 
named  should  not  be  appointed;  and  by  an  injunction  should  not  be  is- 
sued against  said  defendant  as  prayed  for  in  said  petition;  and  upon  read- 
ing and  filing  the  affidavit  of  Edward  T,  Bruner,  sworn  to  April  6,  1905; 
and  the  receipts  for  registered  letters  containing  copies  of  said  petition  and 
Order  to  show  cause  thereto  annexed;  after  hearing  Roger  Foster,  Esq.  of 
counsel  for  the  above  named  complainants  and  petitioners;  it  appearing 
that  the  said  Order  to  show  cause  and  said  petition  have  been  duly  served 
on  March  29,  1905,  on  Edwards  H.  Childs,  Esq.  Solicitor  for  said  defend- 
ant at  his  office  number  59  Wall  Street,  New  York;  and  also  by  mail  upon 
the  above  named  defendant  at  its  office  in  Portland,  Maine  and  at  its  office 
in  Boston,  Massachusetts;  on  motion  of  J.  Philip  Berg,  Attorney  and 
Solicitor  for  the  above  named  complainants  and  petitioners;  IT  IS  HERE- 
BY ORDERED  AND  I  HEREBY  ORDER :  that  Robert  C.  Beatty,  Esq.,  be 
and  he  hereby  is  appointed  Receiver  of  aU  the  property  and  assets  of  the 
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United  Shoe  Machinery  Company  of  Maine,  otherwise  known  as  the  Good- 
year Shoe  Machinery  Company  of  Portland,  Maine,  with  all  the  authority 
usually  granted  to  Eeceivers,  to  retain  counsel,  to  sue,  to  collect  all  such 
assets;  and  to  take  possession  of  all  such  property;  and  hold  the  same  sub- 
ject to  the  further  Order  of  this  Court.  That  said  Eeceiver  qualify  by 
filing  in  the  Clerk's  office  of  this  Court  a. bond  in  the  penal  sum  of  $1,000.00 
conditioned  for  the  faithful  performance  of  his  duties  as  such  Eeceiver;  and 
shall  report  specially  to  this  Court  whenever  any  property  or  assets  may 
come  to  his  hands  in  order  that,  if  necessary,  the  amount  of  such  bond 
may  be  increased;  that  until  the  further  Order  of  this  Court  the  said 
United  Shoe  Machinery  Company  of  Maine  otherwise  known  as  the  Good- 
year Shoe  Machinery  Company  of  Portland,  And  its  officers,  agents,  assigns, 
employees  and  attorneys  be  and  the  same  hereby  are  enjoined,  restrained 
and  stayed  from  transferring  and  from  interfering  with,  and  forbidden 
to  transfer  and  interfere  with  any  of  the  property  and  any  of  the  assets 
which  it  now  owns  and  which  it  owned  at  any  time  during  the  year  1900; 
and  the  same  is  and  are  enjoined,  stayed  and  restrained  from  collecting 
and  forbidden  to  collect  any  moneys  which  are  due  to  said  corporation 
and  which  are  due  to  any  one  because  of  the  use  of  any  of  such  property. 
April  8,  1905. 

E.  Henry  Lacombe, 
U.  S.  C.  J. 
U.  S.  Circuit  Court, 

filed 

April   8th,   1905, 

Southern  District  of  New  York 

John  A.  Shields,  Clerk, 

FOEM    XLVIII.— OEDEE    APPOINTING    BEOEIVEES    OF    STEEET 
EAILWAY  COMPANY. 

[Ee  Metropolitan  Eailway  Eeceivership,  208  U.  S.  90.] 

In  the  [District]  Court  of  the  United  States,  for  the  Southern  District  of 

New  YorTc. 

The  Pennsylvania  Steel  Company  and' 
The  Degnon  Contracting  Company, 
Complainants, 


In  Equity. 


against 

New  York  City   Eailway   Company,  De- 
fendant. 

And  now  on  this  24th  day  of  September,  1907,  this  cause  came  on  to 
be  heard  upon  the  bill  of  complaint  and  on  the  answer  of  the  defendant 
thereto  this   day  filed,  upon  motion   for  the   appointment   of  a  Eeceiver, 
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and  after  hearing  James  Byrne   for  complainants  and   James  L.   Quack- 
enbush  for  the  defendant,  and  after  due  deliberation. 

It  was  ordered,  adjudged  and  decreed,  that  Adrian  H.  Joline,  Esq., 
and  Douglas  Eobinsou,  Esq.,  both  of  the  City  of  New  York,  be  and  they 
hereby  are  appointed  temporary  Receivers  of  the  defendant.  New  York 
BaUway  Company,  and  of  all  the  property  of  the  said  defendant,  real, 
personal  and  mixed  of  whatsoever  kind'  and  description  and  whereso- 
ever situated,  including  all  railroads,  owned,  leased  or  operated  by  said 
defendant,  all  tracks,  terminal  facilities,  offices,  shops,  and  all  buildings 
and  appurtenances  of  every  kind,  all  cars  and  other  rolling  stock  and 
equipment,  tools,  machinery,  furniture,  fixtures,  materials  and  supplies, 
books  of  account,  records  and  other  books,  joapers  and  accounts,  cash  in 
bank,  on  deposit  and  in  hand,  money,  debts,  things  in  action,  credits, 
stocks,  bonds,  securities,  deeds,  leases,  contracts,  muniments  of  title,  bills 
receivable,  rents,  issues,  profits  and  income  accruing  and  to  accrue  as  well  as 
all  interest,  easements,  privileges  and  franchises  and  all  assets  of  every 
kind;  that  the  said  receivers  be,  and  they  hereby  are,  authorized  imme- 
diately to  take  possession  of  the  same  and  to  run,  manage  and  operate 
the  said  railroads  and  properties  in  such  manner  as  will  in  their  judg- 
ment produce  most  satisfactory  results  so  that  the  operation  of  the 
railroad  system  of  the  defendant  shall  be  continued  in  the  same  manner 
as  at  present  and  the  public  duties  obligatory  upon  the  defendant  be  in 
all  respects  discharged,  and  to  exercise  the  authority  and  franchises  of 
defendant  and  discharge  its  public  duties  and  to  preserve  and  protect 
its  said  system  in  proper  condition  and  repair  and  protect  the  title 
and  possession  and  secure  and  develop  the  business  of  the  same,  and  in 
their  discretion  to  employ  and  discharge  and  fix  the  compensation  of  all 
officers,  attorneys,  managers,  superintendents,  agents  and  employees,  and 
to  make  such  payments  and  disbursements  as  may  be  needful  and  proper 
in  so  doing;  that  the  said  Receivers  be  and  they  hereby  are,  authorized 
to  collect  the  rents,  income,  tolls  and  profits  of  the  said  railroads  and 
property,  and  to  make  appropriate  payments  therefrom  on  accoimt  of 
accruing  rents  and  other  necessary  charges,  and  they  shall  have  power  to 
redeem  any  and  all  securities  of  the  defendant  now  pledged  as  security 
on  loans  of  money,  and  shall  have  power  to  borrow  money  if  needful 
in  their  judgment  in  order  to  comply  with  this  direction,  and  also, 
so  far  as  may  be  needful  to  pay  off  current  necessities  for  labor  and 
supplies,  but  for  no  other  purpose  without  the  further  order  of  this 
Court;  and  ij^e  said  Receivers  are  hereby  fully  authorized  and  empow- 
ered to  institute  and  prosecute  all  such  suits  as  may  be  necessary  in 
their  judgment  for  the  proper  protection  of  the  property  and  trust 
hereby  imposed  in  them  and  likewise  to  defend  all  actions  instituted 
against  them  as  Receivers,  and  also  to  appear  in  and  conduct  the  .prosecution 
or  defense  of  any  suits  now  pending  in  any  court  against  the 
defendant,  the  prosecution  and  defense  of  which  will  in  the  judgment 
of  said  receivers  be  necessary  for  the  proper  protection  of  the  property 
placed  in  their  charge,   or  the  interests  and   rights   of  creditors  connected 
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therewith  ,•  and  the  said  Receivers  are  hereby  authorized  ia  their  discre- 
tion from  time  to  time,  out  of  the  funds  coming  into  their  hands,  to  pay 
the  expenses  of  operating  the  said  properties  and  executing  their  trusts, 
and  all  taxes  and  assessments  upon  the  said  properties  or  any  part 
thereof,  and  all  such  rentals  and  instalments  as  may  fall  or  become  due 
for  the  use  of  any  portion  of  said  railroads  and  other  property;  and  also 
to  pay  and  discharge  all  claims  arising  from  the  previous  operation  of 
said  properties  as  in  their  judgment  on  examination  are  proper  to  be  paid 
as  expenses  of  operation  and  the  current  and  unpaid  payrolls  and  vouchers 
and  supply  accounts  incurred  in  the  operation  of  said  railroad  system  at 
any  time  within  four  months  prior  hereto.  The  said  Receivers  are  hereby 
required  to  open  proper  books  of  account  wherein  shall  be  stated  the 
earnings,  expenses,  receipts  and  disbursements  of  their  said  trust,  and 
preserve  proper  vouchers  for  all  payments  by  them  made  on  account  thereof. 

And  it  is  further  ordered,  that  the  bond  of  each  of  the  said  Receivers 
in  the  sum  of  Two  hundred  and  fifty  thousand  dollars,  conditioned  that 
he  will  well  and  truly  perform  the  duties  of  Ms  ofS.ce  and  duly  account 
for  all  moneys  or  property  which  may  come  into  his  hands  and  abide  by 
and  perform  all  things  which  he  shall  be  directed  to  do,  with  sufficient 
sureties,  to  be  approved  of  by  a  judge  of  this  court,  be  forthwith  filed  in 
the  oflice  of  the  Clerk  of  this  Court; 

And  it  is  further  ordered  that  each  and  every  of  the  officers,  directors, 
agents  and  employees  of  the  defendant,  said  New  York  City  Railway 
Company,  and  all  other  persons  whomsoever,  be  and  they  are  hereby  re- 
quired and  commanded  forthwith,  upon  demand  of  the  said  Receivers  or 
their  duly  authorized  agent,  to  turn  over  and  deliver  to  said  Receiver  or 
their  duly  constituted  representative,  any  and  all  books  of  account,  vouch- 
ers, papers,  deeds,  leases,  contracts,  bills,  notes,  accounts,  moneys  or  other 
property  in  his  or  in  their  hands  or  under  his  or  their  control,  and  each 
of  said  directors,  officers,  agents  and  employees  is  hereby  commanded  and 
required  to  obey  and  perform  such  orders  as  may  be  given  to  them  from 
time  to  time  by  the  said  Receivers  or  their  duly  constituted  representative, 
in  conducting  the  operation  of  the  said  system  and  in  discharging  their 
duties  as  Receivers. 

And  the  defendant,  said  New  York  City  Railway  Company  and  its 
officers,*  directors,  agents  and  employees,  and  all  other  persons  claiming 
to  act  by,  through  or  under  the  defendant  and  all  other  persons  whom- 
soever are  hereby  enjoined  from  interfering  in  any  way  whatever  with 
the  possession  or  management  of  any  part  of  the  property  over  which  the 
Receivers  are  hereby  appointed  or  interfering  in  any  way  to  prevent  the 
discharge  of  their  duties  or  their  operating  the  same,  and  any  party  in 
interest  may  apply  for  further  direction.  ' 

And  it  is  further  ordered  that  the  parties  hereto  show  cause  before  this 
Court  at  the  United  States  Post  Office  Building  in  the  City  of  New  York 
on  the  7th  day  of  October,  1907,  at  two  o'clock  in  the  afternoon  why 
the  said  receivership  should  not  be  continued  during  the  pendency  of  this 
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suit  and  upon  the  hearing  thereon  aily  other  creditor  of  the  defendant  or 
other  party  in  interest  may  be  heard. 
Dated  New  York,  September  2-4,  1907. 

E.  Henry  Lacombe, 
United  States  Circuit  Judge. 
*  Tlic  word,  officers,  was  subsequently  stricken  from  the  order.     This  ap- 
pointment  was    approved    in   Be   Metropolitan   Railway   Receivership,   208 
U.  S.  90. 


FORM   XLIX.— ORDER   APPOINTING    ANCILLARY    RECEIVER. 

At  a  stated  term  of  the  [District]  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  held  at  the  General  Post  Office,  in 
the  City,  County  and  State  of  New  York,  on  the  9th  day  of  May, 
1905.     Present:   Hon.  E.  Henry  Lacombe,  United  States  Circuit  Judge. 

RiDGEWAY    BOWKER,  "| 

V8.  I  In  Equity. 

Haight  and  Freese  Company  and  others.  I 

On  reading  and  filing  the  bill  in  equity  herein,  sworn  to  May  9th,  1905, 
and  the  affidavits  of  Ridgeway  Bowker  and  John  M.  Warwick,  sworn  to 
May  9th,  1905,  and  the  affidavit  of  Arthur  M.  Johnson,  sworn  to  May  8th, 
1905,  and  on  reading  and  filing  a  certified  copy,  of  the  decree  of  the  [Dis- 
trict] Court  of  the  United  States  for  the  District  of  Massachusetts,  ap- 
pointing James  D.  Colt  receiver  of  the  above  named  defendant,  Haight 
and  Freese  Company,  and  it  appearing  that  the  said  receiver  has  duly 
qualified  in  said  [District]  Court  of  the  United  States  for  the  District  of 
Massachusetts. 

Now,  on  motion  of  William  P.  Maloney,  Esq.,  solicitor  for  complainant, 
Roger  Foster,  Esq.,  of  counsel  for  James  D.  Colt,  said  receiver,  appointed 
as  aforesaid  by  the  [District]  Court  of  the  United  States,  District  of 
Massachusetts  as  aforesaid,  of  the  defendant,  Haight  and  Freese  Company, 
appearing  on  behalf  of  the  said  receiver,  and  admitting  and  confessing  the 
allegations  in  said  bill,  and  consenting  to  this  order  and  decree  on  behalf 
of  said  defendant,  Haight  &  Freese  Company,  it  is 

Ordered,  adjudged  and  decreed,  and  I  hereby  order  that  James  D.  Colt, 
of  Boston,  Massachusetts,  and  Walter  D.  Edmonds,  Esq.,  of  New  York 
City,  be  and  they  hereby  are  appointed  receivers  both  original  and  as 
ancillary  to  said  decree  of  the  [District]  Court  of  the  United  States  for 
the  District  of  Massachusetts,  to  receive,  collect,  and  take  possession  of 
all  the  property  of  sAid  defendant,  Haight  &  Freese  Company,  including 
all  the  assets,  choses  in  action,  accounts,  books  of  account,  correspondence, 
papers  and  memoranda,  whether  in  possession  of  the  said  defendant,  Haight 
and  Freese  Company,  or  of  any  otlier  person  acting  in  behalf  of  said  de- 
fendant, and  hold  the  same  awaiting  the  further  order  of  this  Court,  pro- 
vided that  said  receivers  shall  take  no  action  until  they  shall  file  a  bond 
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in  the  sum  of  Ten  Thousand  Dollars  ($10,000)  in  this  Court,  conditions 
for  the  faithful  performance  of  their  duties  as  such  receivers,  with  good 
and  sufficient  surety,  and  that  as  soon  as  they  shall  collect  funds  or  assets 
of  said  defendant,  Haight  and  Freese  Company,  they  shall  report  the 
amount  thereof  from  time  to  time  to  this  Court,  in  order  that  the  amount 
of  such  may  be  increased  if  necessary,  and  it  is  hereby 

Ordered,  adjudged  and  decreed,  and  I  hereby  order  that  the  said  defend- 
ant, Haight  and  Freese  Company,  its  officers,  agents,  servants,  and  assigns, 
and  the  Seaboard  National  Bank,  the  Consolidated  National  Bank,  the 
Produce  Exchange,  Safe  Deposit  and  Storage  Company,  John  Doe  and 
Richard  Eoe,  and  all  other  persons  and  corporations  that  may  have  in 
their  possession  and  control  any  property  effects  or  credit  belonging  to 
the  said  Haight  and  Freese  Company,  or  standing  in  its  name  or  in  the 
name   of  William   H,   Lillis,   George   G.   Turner,   Harvey  Watson,   Charles 

B.  Poor,  Junior,  William  G.  Conkling, Beardsley,  either  as  officers 

of  said  defendant  or  individually,  be  and  they  hereby  are  enjoined  and 
restrained  and  stayed  until  the  further  order  of  this  Court  from  paying 
over  or  transferring  any  of  said  money,  property,  effects,  or  assets  to 
any  person  other  than  said  Receivers,  and  from  permitting  any  person  other 
than  said  Receivers  to  remove  the  contents  of  any  safe  deposit  company 
box  or  vault,  or  bank  standing  in  the  name  of  said  defendant,  Haight  and 
Freese  Company,  or  in  the  name  of  either  of  the  officers  or  employees  of 
the  said  above  mentioned  Haight  and  Freese  Company  or  either  of  the 
above  named  persons,  and  they  and  each  of  them  are  hereby  directed  to 
deliver  up  the  same  to  the  said  Receivers  forthwith,  and  it  is 

Further  ordered  that  either  of  said  Receivers  may  take  possession  upon 
his  qualification  without  waiting  for  the  qualification  of  the  other;  and 
that  no  funds  be  removed  from  the  jurisdiction  of  this  Court,  and  I 
hereby. 

Further  order  that  the  said  defendants  and  each  of  them  show  cause 
before  me  or  such  Judge  of  this  Court  as  may  be  holding  the  motion 
calendar,  on  the  12th  day  of  May,  1905,  at  11  o'clock  A.  M.,  or  at  such 
other  hour  as  said  motion  calendar  may  be  called  on  said  day,  at  the 
Court  House  of  the  f District]  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  in  the  General  Post  Office,  County  of  New 
York,  Borough  of  Manhattan,  City  and  State  of  New  York,  why  a  writ 
of  permanent  injunction  should  not  issue  in  accordance  with  the  terms 
of  this  order,  and  why  the  said  receivership  should  not  be  made  perma- 
nent, and  why  the  complainant  should  not  have  such  other  and  further 
relief  as  to  the  Court  may  seem  just.' 

And  sufficient  cause  appearing,  service  of  this  order  and  such  other 
affidavits  as  may  be  served  twenty-four  hours  before  said  return  day  shall 
be  sufficient  service  thereof. 

May  9th,  1905.  E.  Henry  Lacombe, 

IT.  S.  C.  J. 
aerk.     (Seal.) 
John  A.  Shields, 
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FORM  L.— ORDER  EXTENDING  RECEIVERSHIP. 

In  the  [District]  Court  of  1Iie  United  States  for  the  Southern  District  of 
New  YorTc. 

The  Pennsylvania  Steel  Company   and 
Degnon    Contracting    Company, 

Complainants, 
against 
New  York  City  Railway  Company,     liii  Equity. 

Defendant. 
In  the  Matter 

OF 

The  Petition  of  Metropolitan  Street  Rail 
WAY  Company. 

On  this  1st  day  of  October,  1907,  this  cause  came  on  to  he  heard  upon 
the  petition  of  Metropolitan  Street  Railway  Company,  to  be  made  a  party 
defendant  in  this  suit  and  for  other  relief,  on  consideration  whereof,  and 
after  hearing  J.  Parker  Kirlin,  for  said  petitioner;  James  Byrne,  for  the 
complainants;  and  James  L.  Quackenbush  for  the  defendant. 

It  is  ordered  that  the  petitioner.  Metropolitan  Street  Railway  Com- 
pany, be  and  it  hereby  is  made  a  party  defendant  in  this  cause. 

It  is  further  ordered  that  the  receivership  in  this  cause  be  and  the 
same  hereby  is  extended  to  the  properties  of  said  petitioner  Metropoli- 
tan Street  Railway  Company  as  prayed  in  said  petition,  and  that  Adrian 
H.  Joline  and  Douglas  Robinson,  heretofore  appointed  receivers  in  this 
cause  be  and  they  hereby  are  appointed  receivers  of  the  properties  of 
said  petitioner  with  the  powers  and  duties  prescribed  by  order  entered 
in  this  cause  September  24th,  1907,  appointing  them  receivers  in  this 
cause. 

And  it  is  further  ordered  that  each  and  every  of  the  officers,  directors, 
agents  and  employes  of  said  petitioner  Metropolitan  Street  Railway  Com- 
pany, and  all  other  persons  whomsoever  be,  and  they  are  hereby  required 
and  commanded  forthwith,  upon  demand  of  the  said  reeievers  or  their 
duly  authorized  agent,  to  turn  over  and  deliver  to  said  receivers  or  their 
duly  constituted  representative,  any  and  aU  books  of  account,  vouchers, 
papers,  deeds,  leases,  contracts,  bills,  notes,  accounts,  moneys  or  other 
property  in  his  or  their  hands  or  under  his  or  their  control,  and  each  of 
such  directors,  officers,  agents  and  employees  is  hereby  commanded  and 
required  to  obey  and  perform  such  orders  as  may  be  given  to  them  from 
time  to  time  by  the  said  receivers  or  their  duly  constituted  representatives, 
in  conducting  the  operation  of  the  said  system  and  in  discharging  their 
duties  as  receivers. 

And  said  petitioner,  said  Metropolitan  Street  Railway  Company  and 
its  officers,  directors,  agents  and  employees  and  all  other  persons  claiming 
to  act  by,  through  or  under  said  petitioner,  and  all  other  persons  whom- 
soever are  hereby  enjoined  from  interfering  in  any  way  whatsoever  with 
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the   possession   or   mauagement   of   any   part   of   said  property   over   •which 
the  receivers  have   been   appointed   or   interfering   in   any  way  to  prevent 
the  discharge  of  their  duties  or  their  operating  the  same;   and  any  party 
in  interest  may  apply  for  direction. 
Dated    New   York,    October    1st,   1907. 

E.  Henry  Lacombe, 
U.  S.  [Circuit]  Judge. 


FOEM    LI.— ORDEE    FOE    EXAMINATION    OF    THIED    PAETY    BY 

RECEIVEES. 

At  a  Special  Term  of  the  [District]  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  held  in  the  Post  Office  building, 
in  the  Borough  of  Manhattan,  City  and  County  of  New  York,  on  the 
12th  day  of  July,  1905. 

Present:  Hon.  E.  Henry  Lacombe,  United  States  [District]  Judge. 

EUKJWAY  Bov?KER,   Complainant, 
against 
Haight  &  Freese  Company,  Seaboard  National 
Bank,  Consolidated  National  Bank,  Produce  I  In  Equity. 
Exchange   Safe   Deposit   &   Trust   Company,    I 
John  Doe  and  Eichard  Eoe,  Eespondents.  I 

On  reading  and  filing  the  jjetition  of  Eidgway  Bowker,  the  complainant 
above  named,  and  of  James  D.  Colt  and  Beverly  Eandolph  Eobinson,  who 
were  previously  duly  appointed  receivers  of  the  property  of  the  Haight  & 
Freese  Company,  and  the  affidavits  of  the  said  three  petitioners  thereto 
annexed,  respectively  sworn  to  on  the  3d  and  9th  days  of  June,  1905,  and 
the  affidavit  of  William  J.  Budd,  sworn  to  June  8th,  1905,  the  affidavit  of 
Harvey  "Watson,  sworn  to  June  23,  1905,  the  affidavit  of  Luman  S.  Hand- 
ley,  sworn  to  June  23,  1905,  and  the  affidavit  of  Franklin  Bien,  sworn  to 
June  23,  1905,  and  the  affidavit  of  Maurice  S.  Decker,  sworn  to  June  24th, 
1905,  and  the  affidavit  of  Harvey  Watson,  sworn  to  June  27,  1905;  upon 
all  the  papers  and  proceedings  in  the  above  entitled  suit  in  equity,  after 
hearing  Eoger  Foster,  William  P.  Maloney  and  Frederick  J.  Moses,  Es- 
quires, in  support  of  a  motion  for  the  relief  prayed  for  in  the  said  petition, 
and  Franklin  Bien,  Esquire,  opposed;  on  motion  of  Eoger  Foster,  attorney 
for  the  Eeceiver  Colt,  William  P.  Maloney,  attorney  for  the  complainant 
above  named,  and  Frederick  ,1.  Moses,  attorney  for  Eeceiver  Robinson,  it 
is  hereby 

Ordered,  that  Harvey  Watson  attend  before  John  J.  Townsend,  Esq., 
who   is   hereby   appointed   Special   Master   for   said   purpose,   on    Tuesday, 

July  11th,  1905,  at  his  office.  No.  , ,  Borough  of  Manhattan, 

City,  County  and  State  of  New  York,  at  eleven  o'clock  in  the  morning  of 
that    day,    and    at    such    subsequent   days    and   hours    and   places   as   said 
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Master  may  appoiut;  and  that  he  then  and  there  submit  to  an  examina- 
tion by  the  counsel  for  the  complainant  above  named  and  by  the  counsel 
for  the  receivers  above  named  concerning  all  the  property  and  assets  of 
the  Haight  &  Freese  Company  which  he  has  in  his  possession,  and  all 
such  which  he  has  in  his  control,  and  all  such  which  he  has  had  in  his 
possession  since  May  8th,  1905,  and  all  such  which  he  has  had  in  his 
control  since  May  8th,  1905,  and  concerning  such  property  and  assets 
of  the  said  Haight  &  Freese  Company  as  he  has  knowledge  or  information 
concerning. 

E.  Henry  Lacombe, 

U.  S.  C.  J. 
July  Ist,  1905. 


FORM  LII.— PETITION  BY  LESSOR  CORPORATION  FOR  EXTEN- 
SION OF  RECEIVERSHIP  FOR  ITS  PROTECTION. 

In  the  [District]  Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

The  Pennsylvania  Steel  Company  and 
Degnon   Contracting  Company, 

Complainants, 
against 
New  York  City  Railway  Company,  j-In  Equity. 

Defendant. 
In  the  MAorrEE 

OP 

The  Petition  op  Metropolitan  Railway 
Company. 

To  the  Judges  of  the  [District]  Court  of  the  United  States  for  the  South- 
ern District  of  New  York: 

The  petition  of  Metropolitan  Street  Railway  Company,  by  J.  Parker 
Kirlin,  its  solicitor,  respectfully  shows  as  follows: 

First. — The  cause  is  a  general  creditors'  suit  and  is  instituted  by  the 
complainants  as  creditors  of  the  defendant  for  the  administration  of  the 
assets  and  property  of  the  defendant.  For  the  contents  of  the  bill  of  com- 
plaint and  of  the  answer  of  the  defendant  to  said  bill,  reference  is  made 
to  said  bill  and  answer  of  record  in  this  Court  in  this  cause. 

By  an  order  of  this  Court  duly  entered  in  this  cause  on  September  24, 
1907,  made  on  the  bill  of  complaint  and  on  the  answer  of  the  defendant 
thereto,  Adrian  H.  Joline  and  Douglas  Robinson  were  duly  appointed  tem- 
porary receivers  of  the  defendant  New  York  City  Railways  Company  and 
of  its  property,  with  the  powers  and  duties  prescribed  in  said  order.  For 
the  precise  terms  of  said  order  reference  is  made  to  the  original  order  of 
record  in  this  cause.  Said  Joline  and  Robinson  have  duly  qualified  as 
receivers  as  aforesaid  and  have  entered  into  possession  of  the  property  of 
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said  defendant  and  are  now   operating  the   same  and  collecting  the  rents, 
issues  and  profits  thereof. 

Second. — Your  petitioner  is  a  consolidated  corporation  under  the  laws 
of  the  State  of  New  York  and  by  virtue  of  various  consolidations  is  law- 
fully vested  with  the  lines  of  street  railway  in  the  City  of  New  York  and 
the  appurtenant  franchises  and  property  formerly  of  Lexington  Avenue 
and  Pavonia  Ferry  Eailway  Company,  Columbus  and  Ninth  Avenue  Rail- 
road Company,  South  Ferry  Railroad  Company,  Broadway  Railroad  Com- 
pany and  Metropolitan  Crosstown  Railway  Company. 

Your  petitioner  is  also  the  lessee  of  the  lines  of  street  railway  in  the 
City  of  New  York  of  the  following  companies  which  by  various  inden- 
tures of  lease,  demised  their  respective  lines  of  railway  and  the  appurte- 
nant franchises  and  property  to  the  petitioner  or  its  predecessors,  or  to 
lessors  of  the  petitioner  or  its  predecessors,  for  terms  now  unexpired,  to 
wit: 

Broadway  and  Seventh  Avenue  Railroad  Company, 

Sixth  Avenue  Railroad  Company, 

Ninth  Avenue  Railroad  Company, 

Twenty-third  Street  Railway  Company, 

Bleecker  Street  &  Fulton  Ferry  Railroad  Company, 

Central  Park,  North  and  East  River  Ferry  Railroad  Company, 

Forty-second  Street  and  Grand  Street  Ferry  Railroad  Company, 

Eighth  Avenue  Railroad  Company, 

New  York  and  Harlem  Railroad  Company  (City  Line), 

Second  Avenue  Railroad  Company, 

Third  Avenue  Railroad  Company, 

Central  Crosstown  Railroad  Company, 

Christopher  and  Tenth  Street  Railroad  Company, 

By  each  of  said  indentures  of  lease,  a  right  of  re-entry  is  reserved  to 
the  lessor  in  the  event  of  default  in  the  payment  of  the  rent  of  the  de- 
mised premises. 

Third. — By  indenture  of  lease  bearing  date  the  21st  day  of  March,  1902, 
between  your  petitioner  of  the  one  part  and  the  defendant  New  York 
City  Railway  Company,  which  then  bore  the  name  of  Interurban  Street 
Railway  Company,  of  the  other  part,  your  petitioner  leased  to  said  de- 
fendant the  entire  system  of  street  railways  of  your  petitioner,  including 
as  well  all  lines  owned  by  your  petitioner  as  all  lines  leased  to  your  peti- 
tioner, for  the  term  of  nine  hundred  and  ninety-nine  years  from  the  date 
of  said  lease,  said  lessee  agreeing  to  pay  by  way  of  rental  therefor,  in 
addition  to  all  taxes  and  assessments  on  the  demised  properties,  all  rentals 
payable  under  the  leases  of  said  lines  leased  to  your  petitioner  and  inter- 
est on  the  funded  debt  of  your  petitioner  and  other  fixed  charges  of  your 
petitioner,  and  an  amount  equal  to  seven  per  cent,  per  annum  upon  the 
existing  capital  stock  of  your  petitioner  and  upon  such  additional  capital 
stock  of  your  petitioner  as  might  thereafter  be  issued  with  the  written 
consent  of  said  lessee. 

Said  indenture  of  lease  provides,  among  other  things,  that  in  case  said 
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lessee  shall  fail  at  any  time  to  pay  the  rent  provided  for  in  said  indenture 
of  lease,  or  shall  fail  at  any  time  to  keep  and  perform  any  of  the  agree- 
ments or  covenants  contained  in  said  lease,  and  any  such  default  in  the 
payment  of  rent  or  in  the  performance  of  the  covenants  of  said  lease  shall 
continue  for  the  period  of  twelve  months  after  written  demand  and  notice 
from  your  petitioner  to  said  lessee,  then,  at  the  option  of  your  petitioner, 
the  estate  by  said  indenture  of  lease  demised  shall  cease  and  determine, 
and  your  petitioner  shall  thereupon  become  and  be  entitled  to  re-enter 
into  and  upon  the  demised  railroads  and  properties.  Your  petitioner  files 
with  this  petition  as  Schedule  A  hereto,  a  copy  of  said  indenture  of  lease, 
and  for  a  precise  statement  of  the  terms  and  conditions  of  said  indenture 
of  lease  prays  leave  to  refer  thereto. 

Fourth. — The  various  lines  of  railway  embraced  in  said  lease,  as  well 
the  lines  owned  by  your  petitioner  as  the  lines  leased  to  your  petitioner 
are  subject  to  funded  indebtedness  secured  by  mortgage  which  is  now 
outstanding  and  which  so  far  as  not  outstanding  at  the  date  of  the  exeeu 
tion  and  delivery  of  said  lease  has  since  been  created  with  the  consent  of 
said  lessee,  and  your  petitioner  is  informed  and  believes  that  failure  to 
meet  the  interest  on  such  underlying  funded  indebtedness  as  such  interest 
matures  will  operate  also  a  default  under  the  mortgage  securing  the  in- 
debtedness the  interest  on  which  shall  so  beconie  in  default,  and  will  render 
said  mortgage  enforceable.     Said  mortgage  indebtedness  is  as  follows: 

[Then  followed  a  description  of  same.] 

Fifth. — By  said  refunding  mortgage  of  your  petitioner  which  is  ex 
pressed  to  be  subject  to  said  indenture  of  lease,  made  by  your  petitioner 
to  said  defendant,  your  petitioner  covenanted  from  time  to  time  punctu- 
ally to  observe  and  perform  all  of  the  obligations  and  pay  and  discharge 
all  amounts  payable  under  or  by  virtue  of  any  lease  thereby  mortgaged 
so  that  the  interest  of  your  petitioner  in  any  such  leasehold  estate  might 
be  at  all  times  preserved  unimpaired  as  security  for  the  bonds  issued 
under  said  refunding  mortgage;  and  said  refunding  mortgage  secured  or 
in  the  payment  of  the  principal  of  any  such  bond  or  in  ease  default  shall 
be  made  in  the  -due  observance  or  performance  of  any  of  the  covenants  or 
conditions  in  said  refunding  mortgage  required  to  be  kept  or  performed 
by  your  petitioner,  and  any  such  last  mentioned  default  shall  continue  for 
a  period  of  sixty  days  after  written  notice  thereof  to  your  petitioner  from 
the  trustee  under  said  refunding  mortgage  or  from  the  holders  of  five  per 
cent,  or  more  in  amount  of  the  outstanding  bonds  by  said  refunding  mort- 
gage secured,  then  the  trustee  thereunder  may  forthwith  proceed  to  pro- 
tect and  enforce  its  rights  and  the  rights  of  bondholders  under  said  re- 
funding mortgage  by  a  suit  or  suits  in  equity  or  at  law  for  the  specific 
performance  of  any  covenant  or  agreements  contained  in  said  refunding 
mortgage  or  in  aid  of  any  power  therein  granted  or  for  the  foreclosure 
of  said  refunding  mortgage  for  any  default  or  for  the  collection  of  interest 
or  principal  or  both  or  for  the  enforcement  of  any  other  appropriate  legal 
or  equitable  remedy  as  the  trustee  shall  deem  most  effectual  in  support  of 
any  of  its  rights  and  duties  under  said  mortgage.  Your  petitioner  files 
a  copy  of  said  refunding  mortgage  as  Schedule  B  hereto. 
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SiXTH.-^It  is  alleged  among  other  things  in  the  bill  of  complaint  in 
this  cause  and  admitted  by  the  answer  of  the  defendant  thereto  and  your 
petitioner  so  charges,  that  the  defendant  said  New  York  City  Railway 
Company,  since  entering  into  possession  of  the  premises  demised  by  said 
lease  made  to  it  by  your  petitioner,  has  operated  all  the  lines  owned  and 
leased  by  said  defendant  as  a  single  system  constituting  routes  over  dif- 
ferent lines  or  parts  of  lines,  connecting  separated  lines  over  parts  of 
intermediate  leased  or  controlled  lines,  interchanging  equipment  among 
the  various  lines  and  furnishing  equipment  as  might  be  required  to  meet 
from  time  to  time  the  varying  requirements  of  particular  lines,  supplying 
power  and  using  power  houses,  car  barns  and  stations  as  deemed  best  for 
the  effective  and  economical  operation  of  the  system  as  a  whole  and  also 
establishing  a  system  of  transfers  between  various  lines  and  routes;  that 
the  equipment  owned  by  said  defendant  has  been  used  over  the  system  as 
varying  requirements  of  operation  made  necessary  without  assignment  to 
any  particular  line  or  lines  and  that  many  of  the  lines  leased  by  your 
petitioner  to  said  defendant  are  without  adequate  equipment  of  their  own; 
and  that  in  many  cases  the  motive  power  employed  on  leased  or  controlled 
lines  has  been  changed  to  electricity  without  supplying  said  lines  with 
independent  power  houses  or  other  independent  sources  of  supply  of 
power,  leaving  such  lines  dependent  for  power  on  other  lines  of  the  system. 

Your  petitioner  further  shows  that  it  is  alleged  in  said  bill  of  com- 
plaint in  this  cause  and  is  admitted  by  the  answer  of  the  defendant  that 
the  defendant  is  insolvent;  that  the  fixed  charges  of  your  petitioner's 
system  hereinabove  set  forth  are  accruing  and  installments  thereof  will 
become  due  on  October  1,  1907,  and  each  month  thereafter;  that  failure 
to  meet  such  fixed  charges  as  they  become  due  will  operate  a  default  under 
the  mortgage  securing  the  indebtedness  the  interest  on  which  shaU  so  be- 
come in  default  and  render  such  mortgage  enforceable;  that  the  rentals 
>mder  the  leases  made  to  your  petitioner  are  accruing  and  that  instalments 
of  rental  under  some  or  all  thereof  will  shortly  become  payable;  that  under 
said  lease  made  to  -said  defendant  by  your  petitioner,  no  right  of  re-entry 
by  reason  of  a  default  in  the  payment  of  the  rent  by  said  lease  reserved 
or  in  the  performance  of  any  of  the  agreements  or  covenants  therein  con- 
tained will  accrue  thereunder  to  your  petitioner  until  the  expiration  of  a 
year  after  default  and  written  demand  and  notice  from  your  petitioner, 
and  that  in  the  meantime  your  petitioner's  said  system  may  be  hopelessly 
disrupted  and  your  petitioner  suffer  irremediable  loss. 

Seventh. — Your  petitioner  alleges  that  its  railroad  system  embraced 
in  said  lease  is  very  extensive;  that  it  is  of  vital  importance  to  your 
petitioner  and  to  the  creditors  of  your  petitioner  that  said  railroad  sys- 
tem should  be  continued  to  be  operated  as  a  whole,  and  that  said  system 
should  be  preserved;  that  by  said  lease  to  the  defendant  the  defendant  is 
bound  to  finance  the  requirements  of  your  petitioner  for  capital  expendi- 
tures; that  your  petitioner  has  already  issued  to  the  defendant  its  obliga- 
tions in  large  amounts  on  account  of  advances  by  the  defendant  for  that 
purpose,  and  your  petitioner  is  informed  and  believes  that  the  defendant 
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has  disposed  of  said  obligations,  and  that  said  obligations  are  now  out- 
standing in  the  hands  of  other  holders;  that  claims  for  personal  injuries 
to  a  large  amount  in  connection  with  the  operation  by  your  petitioner  of 
its  system  prior  to  said  lease  are  now  outstanding  and  are  the  subject 
of  actions  now  pending;  that  by  said  lease  to  the  defendant  the  defendant 
agreed  to  pay  any  judgments  recovered  in  respect  of  said  claims;  that  by 
said  lease  made  by  your  petitioner  to  said  defendant  your  petitioner  parted 
with  the  possession  of  its  entire  railroad  system;  that  your  petitioner 
has  no  other  resources  wherewith  to  meet  the  fixed  charges  on  the  mort- 
gage indebtedness  of  its  said  system  so  leased  or  to  meet  the  accruing 
rentals  of  said  lines  so  leased  to  your  petitioner  or  its  predecessors,  and 
by  your  petitioner  so  leased  to  said  defendant  or  to  meet  judgments  for 
said  claims  for  personal  injuries,  or  to  meet  its  said  outstanding  obliga- 
tions for  capital  expenditures  as  they  mature,  or  to  meet  other  indebted- 
ness or  liabilities  of  your  petitioner  than  the  rentals  reserved  under  said 
lease  made  by  your  petitioner  to  the  defendant,  as  part  of  which  said  de- 
fendant agreed  to  pay  such  fixed  charges  and  such  rentals  and  to  perform 
the  other  covenants  therein  contained;  that  said  system  is  in  the  possession 
of  this  court  through  its  said  receivers  appointed  in  this  cause  for  ad- 
ministration in  accordance  with  equitable  principles;  that  no  substantial 
remedial  action  can  be  taken  in  this  case  at  the  instance  of  said  de- 
fendant or  at  the  instance  of  defendant's  creditors  which  will  not  affect 
the  rights  of  your  petitioner;  and  that  the  rights  of  your  petitioner  are 
inextricably  interwoven  with  the  rights  which  the  Court  has  undertaken  to 
administer  in  this  cause. 

Your  petitioner  therefore  prays, 

I. — That  your  petitioner  may  become  party  defendant  to  said  suit  for 
the  protection  of  its  interests  and  those  of  its  creditors. 

II. — That  the  receivership  under  the  bill  of  complaint  in  this  cause  be 
extended  so  as  expressly  to  embrace  the  interests  of  your  petitioner  in 
said  property,  your  petitioner  submitting  itself  and  its  property  to  the 
jurisdiction  of  this  court. 

III. — That  said  receivers  be  further  directed  to  keep  separate  accounts 
not  only  of  the  lines  owned  by  said  defendant  but  also  of  such  of  the 
leased  lines  embraced  in  your  petitioner's  system  and  in  your  petitioner's 
said  lease  as  may  be  deemed  practicable,  and  that  the  rents,  issues,  profits 
and  income  be  applied  under  the  orders  or  decrees  of  this  court  to  the 
end  that  said  system  of  your  petitioner  may  be  protected  and  preserved. 

IV. — That  your  petitioner  may  have  such  other  and  further  relief  as 
may  be  just. 

Metropolitan  Street  Railway  Company, 

By   D.    C.   MOOREHEAD, 

Secretary. 
J.  Pakker  Kirlin, 
Solicitor  and  Counsel  for  Petitioner, 

27  William  Street, 

New  York. 
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FORM  LIII.— WRIT  OF  NE  EXEAT. 
[Printed  in  full,  supra,  §  328.] 


FORM  LIV.— PETITION  FOR  SUBPOENA  DUCES   TECUM  IN   AID 
OF  DEPOSITION  DE  BENE  ESSE. 

To  the  Honorable  Wie  Judges  of  the  [Districf^  Court  of  the  United  States 
for  the  Southern  District  of  New  ¥ork: 
The  petition  of respectfully  shows: 

I.  Your  petitioner  resides  in  the  Borough  of  Brooklyn,  City,  County  and 
State  of  New  York.  On  or  about  May  12th,  1905,  your  petitioner  duly 
filed  in  the  [District]  Court  of  the  United  States  for  the  District  of  Massa- 
chusetts, a  bill  in  equity  against and  John  Doe,  which  latter 

name  is  fictitious,  who  were  transacting  business  as  stock  brokers  in  the 
city  of  Boston  under  the  firm  name  of  ,  &  Company.  Subse- 
quently your  petitioner  duly  amended  said  bill  by  an  amendment  duly  filed 
in  said  court  on  or  about  May  15,  1905.  Subsequently  our  petitioner 
further  amended  said  bill  by  a  subsequent  amendment  duly  filed  in  said 
court  on  or  about  June  5,  1905.  Issue  in  said  suit  was  duly  joined  on  or 
about  October  2,  1905,  by  the  filing  by  your  petitioner  of  a  replication  to 
an  answer  filed  to  said  bill  on  or  about  September  10,  1905,  by  said 
defendant  John  A.  Caldwell  in  the  place  of  John  Doe,  joining  in  said 
answer. 

II.  Amongst  the  issues  raised  by  said  pleadings  are  the  facts  concerning 
the  purchase  and  sale  of  certain  shares  of  stock  made,  and  some  that  are 
claimed  to  have  been  made  by  said  defendants  and  by  certain  firms  of  stock 
brokers,  who  were  the  predecessors  of  said  defendants;  namely,  the  firm  of 

&  Company  and  the  firm  of &  Company;  both  of  which  said  firms 

transacted  business  for  this  petitioner  in  the  City,  County  and  State  of 
New  York, 

III.  The  shares  o;f  stock  and  other  corporate  securities  which  were  the 
property  of  your  petitioner,  and  which  were  held  by  said  preceding  firms, 
are  now  in  possession  of  the  defendants  herein,  who  claim  a  lien  upon 
the  same  because  of  an  alleged  indebtedness  by  your  petioner  to  said  pre- 
ceding firms. 

IV.  Amongst  other  claims  made  by  said  defendants  in  said  suit,  they 
insist  that  they  are  entitled  to  a  lien  upon  said  corporate  securities  and 
shares  of  stock,  because  they  aver  that  your  petitioner  was  indebted  to  the 

said  firm  of  &  Company  in  the  sum  of  $4,000,  for  a  purchase  alleged 

to  have  been  made  on  her  account  by  said &  Company  of  400  shares 

of  stock,  in  an  alleged  mining  company  known  between  the  parties  as  Avino, 
the  exact  name  of  which  is  to  your  petitioner  unknown,  at  the  price  of  ten 
($10.00)  dollars  a  share. 

V.  Your  petitioner  is  informed,  believes  and  alleges:  That  no  shares 
of  said  stock  were  ever  purchased  on  account  of  your  petitioner  by  said 
firm  of  &  Company;   and  that  the  books  of  account,  contracts,  letter 
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books,  stock  orders  and  other  papers  of  said  firm  of  &  Company  will 

show  that  the  shares  of  said  Avino  stock,  the  alleged  purchase  price  of 
which  is  charged  against  your  petitioner  as  aforesaid,  were  at  the  date  of 
said  alleged  purchase,  the  property   of  said   firm   or   else   of  one  of  the 

members  thereof;   namely,  ;   and  that  the  original  entries  concerning 

the  same  show  that  the  purchase  price  of  said  stock  was  charged  against 
said  Clark  in  the  said  books  of  account;  and  that  the  purchase  price  of 
the  same  was  no  more  than  eight  ($8.00)  dollars  a  share. 

VI.  If  the  books  of  account  and  other  papers  of  said  firm  were  kept  in 
accordance  with  the  usual  practice  of  stock  brokers  in  the  City  of  New 

York,  they  will  show  the  names  of  all  the  persons  from  whom  said & 

Company  purchased  shares  of  said  Avino  stock;  the  date  of  the  purchase, 
and  the  purchase  price,  of  the  same.     Your  petitioner  has  been  informed 

by  ,  a  former  member  of  said  firm  of  &  Company,  who  is  now 

somewhere  on  the  Continent  of  Emope,  to  your  petitioner  unknown;  that 
said  stock  was  charged  on  the  books  of  said  firm  against  the  personal 
account  of  one  of  the  members  of  said  firm. 

VII.  The  said  defendants  further  claim  a  lien  upon  said  stock  because 
of  the  alleged  purchase  price  of  2,000  shares  of  preferred  and  2,000  shares 
of  common  stock  of  the  Federal  Graphite  Company,  which  purchase  de- 
fendants claim  was  made  by  said  firm  of  George  E.  Armstrong  &  Company 
on  behalf  of  your  petitioner.  Your  petitioner  is  informed  and  believes  and 
alleged:  That  the  said  shares  of  stock  in  said  Graphite  Company  were 
never  purchased  by  said  George  E.  Armstrong  &  Company,  on  behalf  of 
your  petitioner.  At  the  time  when  the  first  charge  for  said  alleged  purchase 
was  made,  the  certificates  for  the  same,  which  were  subsequently  offered 
to  your  petitioner  and  refused  by  her  were  in  the  name  of  the  said  firm 

of  &  Company;  and  were  as  your  petitioner  is  informed  and  believes, 

the  property  of  the  said  firm  or  else  the  property  of  one  or  more  members 
of  the  same. 

VIII.  Your   petitioner   is   informed   and  believes:        That   the  books   of 

account  of  said  firm  of  &  Company  and  the  contracts,  letter  books, 

stock  orders  and  other  papers  of  the  same,  will  show  that  no  such  pur- 
chase of  stock  was  made  by  such  firm,  nor  by  any  member  of  the  same  on 
behalf  of  your  petitioner  at  any  time.  If  the  books  of  account  and  other 
papers  of  said  firm  were  kept  in  accordance  with  the  usual  practice  of 
stock  brokers  in  the  City  of  New  York,  they  will  show  the  names  of  all 
the  persons  from  whom  said  firm  ever  purchased  shares  of  stock  in  the 
Federal  Graphite  Company;  the  date  of  said  purchase  and  the  purchase 
price  of  the  same. 

IX.  The  said  defendants  further  in  the  account,  which  they  have  pre- 
sented to  your  petitioner  and  upon  which,  they  claim  the  alleged  balance 
exists,  for  which  the  said  lien  upon  said  shares  of  stock  is  claimed  by  them 
hi  their  said  answer,  credit  your  petitioner  with  the  sum  of  four  thousand 
nine  hundred  sixty-eight  ($4,968.00)  doUars  only  as  the  proceeds  of  1,000 
shares  of  stock  in  the  Boston  Consolidated  Gold  Mining  Company  which 
stock  was  in  the  possession  of  said  George  E.  Armstrong  &  Company;  and 
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was  the  property  of  your  petitioner  prior  to  the  month  of  April,  1900; 
and  which  they  claim  to  have  sold  in  the  month  of  April  on  said  terms; 
l)ut  the  said  firm  and  the  defendants  have  refused  to  disclose  to  your 
petitioner  tTie  names  of  the  purchasers  of  said  shares;  although  the  usual 
practice  of  the  stock  exchanges,  and  of  stockbrokers  in  the  City  of  New 
York  and  elsewhere,  requires  such  a  disclosure.  And  your  petitioner  alleges 
and  charges  upon  information  and  belief:  That  said  alleged  sale  was 
fictitious  and  was  never  made.  The  said  shares  of  the  Boston  Consolidated 
Gold  Mining  Company  are  now  worth  much  more  than  the  said  alleged 
purchase  price  of  the  same. 

X.  Your   petitioner  has   written   several  letters   to   said  firm   of & 

Company;  and  to  said  firm  of  &  Company  concerning  their  transac- 
tions with  your  petitioner;  all  of  which  are  material  as  evidence  in  sup- 
port of  the  ease  of  your  petitioner  above  described  but  of  some  of  which 
no  copies  were  kept  by  your  petitioner.  Amongst  other  such  letters  is  a 
letter  by  your  petitioner  addressed  to  ,  a  member  of  said  firm  of  

-  Company  dated  August  26th,  1889.  A  letter  by  your  petitioner  to  A.  M. 
Hallenberg,  a  member  of  said  firm  of  George  E.  Armstrong  &  Company, 
dated  on  or  about  August   8th,  1902;   certain  statements  of  account.     A 

letter  by  your  petitioner  to  said  of  said  firm  of  &  Company 

written  on  or  about  May  24th,  1904. 

The  letter  books  of  said  firms  contain  copies  of  letters  written  to  your 
petitioner  by  different  members  and  by  different  agents  of  said  firms  of 

&  Company  and  &  Company,  at  different  times  while  said  firms 

transacted  business. 

XI.  Your  petitioner  is  informed  and  believes:     That  aU  of  the  books  of 
account,   papers,    letter   books,    contracts   and   correspondence   of  the    said 

firms  of &  Company,  and  of &  Company  are  now  in  the  possession 

of  &  Com})any,  stockbrokers  in  the  City  of  New  York,  the  members 

of  which  are , and  said . 

XII.  After  the  dissolution  of  the  firm  of &  Company,  on  or 

about  January  14th,  1903,  your  petitioner  saw  some  of  the  books  of  ac- 
count of  said  firm  in  the  possession  of  the  firm  of  — —  — —  &  Company 
at  Number  44  Broadway,  in  the  City  and  County  of  New  York.     Mr.  

of  said  firm  was  manager  of &  Company  at  the  time  of  its 

dissolution.     James of  said  firm  was  formerly  a  member  of  the  firm 

of &  Company.     The  petitioner  was  told  by  the  defendant  Schir- 

mer  on  or  about  January  14th,  1904;   that  the  said  firm  of  & 

Company  had  taken  over  the  accounts  of  the  former  firms  of & 

Company  and  of  &  Company.     Your  petitioner  has  received  at 

different  times,  what  purported  to  be  statements  of  her  account  with  — — 

&  Company,  which  were  restatements  of  the  accounts  previously  fur- 
nished to  me  by  &  Company,  with  some  of  the  items  charged  against 

her  by  ,  &  Company,  the  correctness  of  which,  she  has  disputed 

as  above  set  forth.    It  is  admitted  in  the  answer  of  defendants  herein  that 

on  or  about  September  30th,  1899,  the  said  firm  of , Company  was 

dissolved ;  and  that  the  business  of  said  firm  was  continued  under  the  name 
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of &  Company.     Your  petitioner  never  received  any  notice  of 

the  dissolution  of  the  firm  of &  Company;  but  since  some  time 

in  April,  1901,  she  received  notices,  which  contained  the  printed  name  of 

&  Company  with  a  red  line  marked  there-through;   and  with 

the  name  of &  Company  written  above  the  same,  which  notices 

referred  to  her  account  with  said  firm  of &  Company.     On  or 

about  September  2nd,  1902,  your  petitioner  received  a  notice  to  the  fol- 
lowing effect: 

"44  Broadway. 

"The  firm  of &  Company  having  been  dissolved  by  the  death 

of  Mr.  George  E.  ,  the  business  will  be  continued  at  the  above  address 

by  the  undersigned  under  the  firm  of &  Company. 

(Signed) 


Member  N.  Y.  Stock  Exchange. 

,  Special. 

"New  York,  September  2,  1902." 

XIII.  Upon  information  and  belief:    That  the  said  firm  of & 

Company  and  the  defendants  to  this  suit  in  equity  have  had  considerable 
correspondence  and  exchanged  letters  concerning  the  account  of  your  peti- 
tioner with  said  firm  of &  Company  and : —  &  Company, 

and  concerning  the  claim  made  against  the  securities  of  your  petitioner, 
which  were  formerly  in  the  possession  of  said  firms  and  which  are  now 
in  the  possession  of  the  defendants  to  said  bill  in  equity;  that  all  letters 

upon   said  subject  received  by  said  &  Company  are  in  their 

possessioll ;  and  that  all  letters  written  by  said &  Company,  and 

by  any  member  thereof  to  said  defendants;  and  all  such  written  to  any 
one  of  said  defendants,  were  copied,  and  copies  of  the  same  preserved  by 

said &  Company  in  their  letter  books,  and  on  the  correspondence 

files  of  the  said  firm.  All  such  letters,  and  copies  are  material  to  the 
issues  raised  by  said  bill,  answer  and  replication.     Your  petitioner  has  also 

written  one  or  more  letters  to  said &  Company  concerning  said 

securities;  which  letters  are  material  evidence  in  support  of  the  plaintiff 
upon  the  issues  in  the  above  described  suit  in  equity,  one  of  which  letters 
was  dated  on  or  about  September  2nd,  1902. 

XIV.  The  said  firm  of &  Company  is  composed  of  Charles 

,  Gardiner  —  —and  James  ;  all  of  whom  transact  business  under 

said  firm  name  at  number  44  Broadway,  in  the  Borough  of  Manhattan, 
City,  County  and  State  of  New  York;  and  all  of  whom,  as  your  petitioner 
believes,  live  in  said  City,  County  and  State  of  New  York;  and  all  of 
them  reside  more  than  100  miles  from  the  City  of  Boston,  in  the  State  of 
Massachusetts,  which  is  the  place  of  trial  of  the  said  suit  in  equity. 

XV.  The  said  books  of  account,  papers,  letter  books,  contracts  and  cor- 
respondence of  the  said  firms  of &  Company  and  of 

&  Company  are  material  to  the  issues  raised  by  the  said  bill,  answer  and 
replication  in  said  suit  in  equity.     Your  petitioner  believes  that  the  testi- 
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iriony  of  the  said  ,  and  is  material  to  the  said  issues;   and 

she  wishes  to  take  the  testimony  of  said  ,  and  de  bene  esse, 

in  accordance  with  the  Revised  Statutes  of  the  United  States. 

XVI.  On  October  7th,  1905,  a  notice  of  which  a  copy  is  hereto  annexed 
marked  A  was  deposited,  postage  prepaid  by  registered  mail,  the  registra- 
tion fee  being  paid,  in  the  General  Post  Office,  in  the  Borough  of  Man- 
hattan, City,  County  and  State  of  New  York,  by  James  A.  Timony,  a  Clerk 
in  the  office  of  my  attorney,  Eoger  Foster,  in  a  sealed  envelope,  addressed 
to  John  Stiles,  Esq.,  attorney  at  law,  15  Milk  Street,  Boston,  Massachusetts. 
Said  Stiles  has  appeared  as  solicitor  for  the  defendants  in  the  above 
entitled  suit  in  equity;  and  said  notice  has  been  duly  served  upon  said 
solicitor,  and  has  been  duly  received  by  him. 

WHEEEFOEE,  your  petitioner  prays  that  a  subpoena  duces  tecum  issue 

directly  to  the  said , and ,  directing  them 

and  each  of  them  to  produce  before  John  A.  Stiles,  Notary  Public,  at  the 

Postoffiee,   on   November   10,    1905,    at   o'clock  in   the  afternoon   of 

that  day. 

(1)  All  books  of  account,  letter  books,  letters  and  papers,  including 
orders  for  the  purchase,  ^nd  orders  for  the  sale,  of  stock,  which  were  for- 
merly the   property   of  the   firm   of &   Company,   and   all   such 

which  were  formerly  in  the  possession  of  said &  Company,  and 

all  such  which  were  formerly  in  the  possession  of  any  member  of  said 
firm;  whic-h  contain  any  entry  in  relation  to  any  transaction  between  Alice 

and  said  firm  and  all   such  which   contain  any  entry   in   relation  to 

any   transaction   between.  Alice  and  any  member   of   said   firm;    and 

all  such  which  contain  any  writing  in  relation  to  any  such  transaction. 

(2)  All  books,  letter  books,  letters  and  papers  including  orders  for  the 
purchase,  and  orders  for  the  sale,  of  stock,  formerly  in  the  possession  of 

,  — —  &  Company,   which  contain  any  entry  in  relation   to   any  sale 

to  Alice  of  any  shares  of  stock  in   any  eorporatiou  having  a   name 

containing  the  word  Avino  or  any  similar  word  as  a  part  thereof;  and 
all  such  which  contain  any  entry  concerning  an  alleged  purchase  on  her 
account  of  any  such  shares  of  stock. 

(3)  All  letters  by  Alice  to  the  said  firm  of  ,  &  Company; 

and  all  letters  by  Alice  to  any  member  of  said  firm  of  ,  & 

Company,  including  amongst  others,  the  letters  by  said  Alice  respec- 
tively addressed   to ,  dated  on  or  about  August   30th,  1898;   to 

,  &  Company,  dated  on  or  about  August  26th,  1899,  and  to  

,   dated  some  time  shortly  before  June  21st,  1904. 

(4)  All   letter   books   formerly   in  the   possession   of   said  — ,  & 

Company,  which  contain  copies  of  any  letters  written  by  any  member  of 
said  firm,  and  of  all  such  which  contain  letters  written  by  any  agent  of 
said  firm  to  said  Alice  . 

(5)  All  books  of  account,  letter  books,  letters  and  papers;  including 
orders  for  the  purchase,  and  orders  for  the  sale,  of  stock,  formerly  in  the 
possession  of  — — ,  &  Company;  and  all  such  formerly  in  tlie  pos- 
session of  any  member  of  said  firm,  which  contain  entries;    and  all  such 
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which  contain  writings  in  relation  to  any  purchase  by  said  ,  & 

Company,  and  by  any  member  thereof  of  any  shares  of  stock  of  any  such 
raining  company;   all  such  which  contain  any  charge  against  any  member 

of  said  firm  of  ,  &  Company,  in  connection  with  any  purchase  of 

any  shares  of  such  stock. 

(6)  All  books  of  account,  letter  books,  letters  and  papers,  including 
orders  for  the  purchase,  and  orders  for  the  sale  of  stock,  which  were  for- 
merly the  property   of  the  firm  of  &  Company;    and  all  such 

which  were  formerly  in  the  possession  of  said &  Company;  and 

all  such  which  were  formerly  in  the  possession  of  any  member  of  said  firm, 

which  contain  any  entry  in  relation  to  any  transaction  between  Alice  

and  said  firm;  and  all  such  which  contain  any  entry  in  relation  to  any 
transaction  between  Alice  — — ,  and  any  member  of  said  firm;  and  all 
such  which  contain  any  writing  in  relation  to  any  such  transaction. 

(7)  All  books,  letter  books,  letters  and  papers,  including  orders  far 
the  purchase,  and  orders  for  the  sale,  of  stock,  formerly  in  the  possession 

of &  Company,  which  contain  any  entry  in  relation  to  any  sale 

to  Alice  of  any   shares  of  stock  in  the  Federal  Graphite   Company; 

and  of  any  shares  of  stock  in  any  corporatio}i  »}iaving  a  name  containing 
the  word  Graphite  or  any  similar  word  as  a  part  of  such  name;  and  all 
such  which  contain  any  entry  concerning  an  alleged  purchase  on  her  ac- 
count of  any  such  shares  of  stock. 

(8)  All  letters  by  Alice  to  said  firm  of  — &  Company;  and 

all  letters  by  Alice  — —  to  any  member  of  said  firm,  including  amongst 

others,  a  letter  by  Alice  to &  Company,  dated  on  or  about 

March  7th,  1900;  a  letter  by  Alice  to ,  dated  on  or  about 

August  8th,  1902. 

(9)  All  letter   books   formerly   in   the   possession   of   said   & 

Company,  which  contain  copies  of  any  letters  written  by  any  member  of 
said  firm;  and  all  such  which  contain  letters  written  by  any  agent  of  said 
firm  to  said  Alice . 

(10)  All  books   of   account,   letters,  letter   books   and   papers,   formerly 

in  the  possession  of  &  Company,   Avhich   contain   any   entry  in 

relation  to  any  sale  on  account  of  Alice  ,  of  any  shares  of  stock  in 

any  corporation  known  by  the  name  of  the  Boston  Consolidated  Mining 
Company;   and  all  such,  which  contain  any  entry  in  relation  to   any  sale 

on  account  of  said  Alice  of  any  shares  of  stock  in  any  corporation 

with  any  similar  name,  including  all  such,  which  contain  any  entry  of 
the  name  of  the  purchaser  of  the  same. 

(11)  All  letters  written  to &  Company,  and  all  letters  writ- 
ten to  any  member  of  said  firm  by  Alice  ,  including  that  dated  on  or 

about  September  2nd,  1902,  written  to —  &  Company,  ,  

&   Company;    and   all   letters   written   to   &   Company   by   

;  and  all  letters  to  — &  Company  by ;  and  aU  let- 
ters written  to  any  member  of  said  firm  of &  Company  by  any 

of  said  persons,  and  by  any  of  their  agents,  and  by  any  of  the  agents 
of  any  of  them,  which  mention,  and  all  such   which  refer  to  Alice  ; 
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and  all  such  which  refer  to  the  said  Federal  Graphite  Company;  and  all 
such  -which  refer  to  the  said  Boston  Consolidated  Mining  Company;  and 
all  such  which  refer  to  the  said  Avino  Mining  Company;  and  all  sucli 
which  refer  to  any  company  with  any  name  similar  to  such  names. 

(12)  All  letters  written  to &  Company  by  — —  ,  which 

in  any  manner  refer  to  Alice  ;    and  all  such,  which  in  any  manner 

refer  to  said  Avino  Mining  Company;  and  all  such  which  in  any  man- 
ner refer  to  the  Federal  Graphite  Company;  and  all  such  which  in  any 
manner  refer  to  the  Boston  Consolidated  Mining  Company;  and  all  such, 
which  refer  to  any  company  with  any  name  similar  to  the  names  of  any 
of  said  three  companies. 

(13)  All  letters  written  to &  Company,  and  all  letters  writ- 
ten to  any  member  of  said  firm  by  Alice . 

(14)  All  books  of  account,  letter  books,  letters  and  papers,  including 
orders  for  the  purchase,  and  orders  for  the  sale,  of  stock,  formerly  in  the 

possession  of  said  ;   and  all  such  formerly   in  the  possession  of   any 

member   of  said  firm,  which  contain   entries;    and   all   such   which   contain 

writings   in   relation   to   any  purchase   by  said  ,  and  by  any   member 

of  said  firm  of  any  shares  of  stock  of  any  such  mining  company;  all  such 

which  contain  any  charge  against  any  member  of  said  firm  by  said  

in  connection  with  any  purchase  of  any  shares  of  such  stock. 

And  your  petitioner  will  pray,  etc. 

"Alice  ." 

Roger  Foster, 
Petitioner  's   Attorney, 
3.1  "Wall  Street, 
State  of  New  York,  ^  New  York. 

County  of  New  York,  Css. 

Southern  District  of  New  York.    J 

Alice  ,  being  duly  sworn,  deposes  and  says:  The  foregoing  peti- 
tion is  true  to  my  own  knowledge,  except  as  to  the  matters  therein  stated 
to  be  alleged  upon  information  and  belief;  and  as  to  those  matters,  I  be- 
lieve the  same  to  be  true. 

"Alice  ." 

Sworn  to  before  me  this  31st  day  of  October,  190.1. 

"B.   B.    HiGGINS," 

Notary  Public, 

N.  Y.  Co. 

FORM  LV.— MASTER'S  WARRANT  OR  SUMMONS. 

[District]   Court  of  the  United  States  for  the  Southern  District  of 

New  YorJc. 

John   Doe,   Plaintiff,      ^ 

against  y  In  Equity. 

Richard  Roe,  Defendant.  J 

In  pursuance  of  the  authority  contained  in  a  decretal  order  made  in  this 
cause  by  the  Honorable  William  J,  Wallace,  Circuit  Judge,  and  the  Hon- 
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orable  TSTathaiiiel  Shiiiman,  District  Judge,  at  a  stated  term  of  this  court 
licld  at  the  United  States  Court  House  in  the  City  of  New  York  on  the 
5th  day  of  July,  A.  D.  1888,  I,  Benjamin  Smith,  one  of  the  masters  of 
said  court,  do  hereby  summon  you,  John  Doe,  complainant,  and  Richard 
Eoe,  defendant,  to  appear  before  me,  the  said  Benjamin  Smith,  at  my  office 
at  No.  206  Broadway,  in  the  City  and  County  of  New  York  in  the  South- 
ern District  of  New  York,  on  the  fourth  day  of  January,  A.  D.  1889,  at 
two  o'clock  in  the  afternoon,  to  attend  a  hearing  before  me,  the  said  mas- 
ter, of  the  matters  in  reference  in  the  said  cause  to  be  had  by  virtue  of 
the  decretal  order  aforesaid.     And  hereof  fail  not  at  your  peril. 

Benjamin  Smith,  Master. 
Dated  the  28th  day  of  December,  1888. 
Underwriting :    To  take  the  account  in  the  suit. 

Benjamin  Smith,  Master. 
To  John  Doe  and  Richard  Roe. 

FORM    LVI.— MASTER'S    WARRANT    OR    SUMMONS    IN    PATENT 

CASE. 

[From  record  in  101  Fed.  126,  41  C.  C.  A.  250.  This  is  the  usual  form 
in  the  Second  Circuit.  In  Beekwith  v.  Malleable  Iron  Range  Co.,  195  Fed. 
291,  D.  C.  E.  D.  Wise,  Judge  Sanborn  quashed  such  a  summons  because 
he  held  that  Eq.  Rule  79  of  1842,  now  Eq.  Rule  63,  did  not  apply  to  such 
an  accounting.  The  Circuit  Court  of  Appeals  for  the  Seventh  Circuit  sub- 
sequently granted  a  mandamus  directing  the  court  below  to  require  the 
defendant  to  account  under  Eq.  Rule  79,  without  passing  upon  the  ques- 
tion whether  the  summons  was  too  broad.  Re  Beekwith,  C.  C.  A.,  203  Fed. 
45,  S.  C,  C.  C.  A.,  201  Fed.  518.     See  S.  C,  207  Fed.  848,  supra,  §  389a.] 

United  States   [District]    Court,  District  of   Connecticut. 

Harriot  H.  Wales         "l 

vs.  \  No.   365,   in  Equity. 

The  Waterbury  Mfg.  Co.  J 

To  the  Waterbury  Manufacturing  Company,  defendant,  and  to  Augustus 
S.  Chase,  Henry  S.  Chase  and  Richard  J.  Ashworth,  being  officers  and 
agents  of  said  defendant: 

The  undersigned  having  been  appointed  master  pro  hac  vice  for  stating 
the  account  authorized  by  the  interlocutory  decree  herein,  you  are  required 
and  directed  to  be  and  appear  before  me  at  the  office  of  C.  W.  Gillette, 
Esq.,  in  Waterbury,  on  the  first  day  of  July,  A.  D.  1894,  at  10  o'clock  in 
the  forenoon,  then  and  there  to  render  to  me  upon  the  oath  or  oaths  of 
such  one  or  more  of  you,  or  of  the  confidential  agents  of  said  defend- 
ant as  shall  have  the  most  certain  and  full  knowledge  of  the  same,  a  state- 
ment in  writing  of  the  lever  buckles  and  pencil  holders  with  lever  buckles 
attached,  which  contain   or  embody  in  any  manner  the   device   described 
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and  claimed  in  claims  1,  2  and  3,  of  the  letters  patent  of  the  United  States, 
numbered  172,527,  granted  and  issued  January  18,  1876,  to  Sigourney 
"Wales  and  Nathaniel  H.  Furness,  which  has  been  made,  sold  or  used  by 
you,  or  any  of  you,  since  June  4,  1881,  with  the  names  of  all  the  parties 
to  whom  you  have  sold  the  same,  the  dates  of  the  sales  and  the  price 
received  therefor,  and  the  gains  and  profits  made  by  you  or  any  of  you 
thereon. 

And  you  will  have  there  with  you  in  court  all  the  books  and  vouchers 
in  your  possession,  on  which  all  the  said  data  were  originally  entered, 
together  with  all  books  and  vouchers  in  your  possession  which  show  the 
cost  of  labor  and  materials  used  in  making  such  lever  buckles,  especially 
all  day  books,  journals,  ledgers,  order  books,  blotters  and  cash  books  used 
by  defendant  since  January  18,  1881. 

Dated  at  Hartford,  July  27,  1894. 

Service  accepted 

E.  E,  Marvin, 

Master  pro  hoc  vice. 
Waterbury,  July  28,  1894, 
Geo.  E.  Terry, 

Defendant's  Attorney. 
Waterbury,  July  31,  1894. 
It  is   ordered  that   the   defendant's  statement  presented   to-day  be  ex- 
tended so  as  to  show  the  lever  buckles  of  each  variety  in  each  and  every 
year  of  the  period  covered  by  the  accounting. 

E.  E.  Marvin, 

Master  pro  hoc  vice. 

FOEM    LVII.— notice    ACCOMPANYING    DRAFT    OF    MASTER'S 

REPORT. 

[District]   Court  of  the  United  States  for  the  Southern  District  of 

New  York. 

John  Dob,  Complainant,       1 

against  y  In  Equity. 

EiCHARD  Roe,  Defendant,     j 

Sirs:  You  are  hereby  notified  that  I  have  prepared  the  draft  of  my 
report  upon  the  matters  referred  to  me  as  master,  by  the  interlocutory 
decree  herein  dated  the  30th  day  of  November,  1887,  and  that  a  copy  of 
such  draft  report  accompanies  and  is  annexed  to  this  notice  and  is  here- 
with served  upon  you;  you  are  also  hereby  notified  that  I  shall  sign  and 
file  said  draft  report  as  my  report  herein,  unless  alterations  are  made  by 
me  therein,  upon  suggestions  of.  counsel  for  either  party  hereto,  and  that 
I  nppoint  the  26th  day  of  February,  1880,  at  my  office.  Room  3,  No.  10 
Wall  Street,  in  the  City  and  County  of  New  York,  at  11  o'clock  in  the 
forenoon  of  said  day,  for  counsel  for  either  party  hereto  to  present  to  me 
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any  suggestions  of  amendments  to  or  alterations  of  said  draft  report,  and 
to  file  "with  me  written  objections  of  exceptions  thereto,  if  any  they  have 
to  the  same. 

Yours,  &c.,  Benjamin  Smith,  Master. 

Dated  New  York,  February  21,  1889. 
To  Messrs.  Brown  &  Black,  Complainant's  Solicitors, 

1  Broadway;  and 
Robert  Jones,  Defendant's  Solicitor, 
111  Broadway,  New  York  City. 

FORM   LVIII.— ACCOUNT   OF   INFRINGEMENTS    OF    PATENT. 

[From  record  in  41  C.  C.  A.  250,  101  Fed.  126,  in  which  the  author  was 
counsel  for  complainant.] 

United  States  [District]  Court,  of  Connecticut. 


t-No.   ?A 


Harriot  H.  Walks 

vs.  ].  No.   .36.5.     In   Equity. 

The  Waterbury  Mfg.  Co.  J 

Pursuant  to  the  interlocutory  decree  herein,  and  the  order  of  the  master 
requiring  a  statement  in  writing  of  the  lever  buckles  and  pencil  holders 
with  lever  buckles  attached,  containing  or  embodying  in  any  manner  the 
device  described  and  claimed  in  claims  1,  2  and  3  of  letters  patent  of  the 
United  States,  numbered  172,527,  dated  January  13,  1876. 

Schedule  "A,"  hereto  annexed  and  made  a  part  of  this  return,  contains 
all  sales  made  or- buckles  specified  in  claims  1,  2  and  3  of  said  patent,  from 
June  14,  1881,  to  January  18,  1893,  together  with  the  names  of  the  per- 
sons to  whom  they  were  sold,  the  date  when  sold  and  the  prices  obtained 
therefor. 

Schedule  "B"  contains  a  statement  of  the  cost  of  each  of  the  several 
kinds  of  buckles  embraced  in  schedule  "A." 

Schedule  "C"  contains  a  statement  of  the  cost  of  the  buckle  and  pencil 
holder  combined. 

Schedule  "D"  contains  a  statement  of  the  cost  of  the  buckle  and  but- 
ton combined. 

Schedule  "E"  contains  a  statement  of  the  number  of  each  of  the  several 
buckles  sold,  the  price  received  therefor,  the  cost  thereof  deducted,  show- 
ing the  net  profit  or  gain  derived  from  the  sales  of  such  lever  buckles. 

Schedule  "F"  contains  a  statement  of  the  number  of  buckles  combined 
with  the  pencil  holder  that  were  sold,  the  price  received  therefor,  the  cost 
thereof  deducted,  showing  the  net  gain  or  profit  thereof  derived  from  the 
sale  of  the  combined  buckle  and  pencil  holder  which  last  schedule  is  filed 
under  protest,  under  the  assumption  that  said  pencil  holder  was  not  a 
patented  article,  and  not  within  claims  1,  2  and  3  of  said  patent,  and  that 
the  buckle,  and  the  buckle  alone,  should  only  be  accounted  for. 

It  will  be  borne  in  mind  that  the  sales  made  to  E.  Faber,  as  shown  in 
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schedule  "A,"  are  the  same  buckles  that  were  used  in  connection  with  the 
pencil  holder,  and  are  included  in  the  statements  shown  in  schedule  "F." 

All  of  which  is  respectfully  submitted. 

Waterbury,  Nov.  17,  1894. 

FOEM   LIX.— ORDER   OF    SUPREME    COURT    CONSOLIDATING 

CAUSES  FOR  THE   PURPOSE   OF   TAKING   TESTIMONY 

AND  APPOINTING  COMMISSIONER. 

[State  of  Ohio  v.  State  of  West  Virginia,  252  U.  S.  563.] 

[Title.] 

On  Consideration  of  the  respective  motions  of  the  complainants  for 
the  appointment  of  a  Special  Master  and  of  the  defendant  for  the  appoint- 
ment of  a  Commissioner  to  take  the  testimony  and  report  the  same  to  the 
Court  and  of  the  motions  to  consolidate  the  cases  for  the  purpose  of  taking 
such  testimony, 

It  is  now  here  Ordered  that  the  motions  to  consolidate  the  cases  for 
the  purpose  of  taking  the  proofs  be,  and  the  same  are  hereby,  granted. 

It  is  Further  Ordered  that  Mr.  Levi  Cooke,  of  the  District  of  Columbia, 
be,  and  he  is  hereby,  appointed  a  Commissioner  to  take  and  return  the 
testimony  in  these  causes,  with  the  powers  of  a  Master  in  Chancery,  as 
provided  in  the  rules  of  this  Court;  but  said  Commissioner  shall  not  make 
any  findings  of  fact  or  state  any  conclusions  of  law. 

It  'IS  Further  Ordered  that  the  complainants  shall  take  their  evidence, 
at  such  place  or  places  as  they  may  indicate,  between  the  first  day  of  May, 
1920,  and  the  first  day  of  October,  1920,  upon  giving  ten  days'  notice 
of  the  time  and  place  of  taking  such  evidence  to  the  counsel  for  the  de- 
fendant; that  the  defendant  may  take  evidence,  at  such  place  or  places  as 
it  may  indicate,  between  the  first  day  of  October,  1920,  and  the  first  day 
of  March,  1921,  upon  giving  ten  days'  notice  of  the  time  and  place  of 
taking  such  evidence  to  the  counsel  for  the  complainants;  that  the  com- 
plainants shall  take  their  evidence  in  rebuttal  between  the  first  day  of 
March,  1921,  and  the  first  day  of  April,  1921,  at  such  place  or  places  as 
they  may  indicate,  upon  giving  ten  days'  notice  to  counsel  for  defendant, 
and  the  defendant  shall  then  conclude  the  taking  of  its  evidence  in  surre- 
buttal  on  or  before  the  first  day  of  May,  1921,  upon  giving  ten  days'  notice 
of  the  time  and  place  of  taking  such  evidence  to  the  counsel  for  complain- 
ants. Provided,  however,  that  if  complainants  shall  conclude  the  taking 
of  their  evidence  in  chief  before  the  first  day  of  October,  1920,  and  shall 
give  notice  thereof,  that  time  for  the  taking  of  evidence  in  chief  on  the 
part  of  defendant  shall  begin  to  run  fifteen  days  after  giving  of  said  notice 
by  the  complainants;  and  if  the  defendant  shall  conclude  the  taking  of 
its  evidence  before  the  first  day  of  March,  1921,  and  shall  give  notice 
thereof,  the  thirty-one  days'  time  for  the  taking  of  evidence  in  rebuttal 
on  behalf  of  the  complainants  shall  begin  to  run  fifteen  days  after  the 
giving  of  said  notice  by  the  defendant ;  and  the  thirty  days '  time  for  the 
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taking  of  evidence  on  behalf  of  defendant  in  surrebuttal  shall  begin  to 
run  from  the  termination  of  said  thirty  days'  allowed  for  the  taking  of 
the  evidence  in  rebuttal  by  the  complainants;  but  nothing  in  this  proviso 
contained  shall  operate  or  be  construed  to  postpone  the  ultimate  dates  for 
the  commencement  of  the  time  for  the  taking  of  the  defendant's  evidence 
in  chief,  the  complainants'  evidence  in  rebuttal  and  the  defendant's  evi- 
dence in  surrebuttal,  respectively,  first  above  specified. 

It  is  Further  Ordered  that  the  said  complainants  and  the  defendant, 
respectively,  shall  make  such  deposits  with  the  Clerk  of  this  Court  for  fees, 
costs  and  expenses  of  the  said  Clerk  and  of  the  said  Commissioner  as  they 
may  from  time  to  time  be  requested  by  said  Clerk. 

FOEM  LX.— OEDER  APPOINTING  MASTEE  TO  SUPEEVISE 
STOCKHOLDEES '  MEETING. 

[Bartlett  v.  Yates,  118  Fed.  68.] 

[Title.] 

Now  on  this  2d  day  of  October,  A.  D.  1902,  the  motion  for  a  modifica- 
tion of  the  injunction  heretofore  granted  in  the  original  cause  above 
entitled  filed  herein  by  the  cross-complainants,  John  W.  Gates,  James  A. 
Blair,  John  Lambert,  John  J.  Mitchell,  and  Arthur  J.  Singer  having  come 
on  regularly  for  hearing,  the  plaintiff  and  respondent  to  the  cross-bill, 
George  F.  Bartlett,  appearing  by  his  solicitor,  A.  M.  Stevenson,  Esq., 
the  cross-complainants  appearing  by  their  solicitors,  William  B.  Horn- 
blower,  Esq.,  Joel  F.  Vaile,  Esq.,  and  Charles  W.  Waterman,  Esq.,  and 
the  defendants  and  respondents  to  the  cross-bill,  to  wit,  the  Colorado  Fuel 
&  Iron  Company,  David  C.  Beaman,  Julian  A.  Kebler,  John  C.  Osgood, 
Alfred  C.  Cass,  John  T.  Kebler,  Cass  E.  Herrington,  John  L.  Jerome,  Wil- 
liam H.  James,  and  Dennis  Sullivan,  appearing  by  David  C.  Beaman,  Esq., 
Cass  E.  Herrington,  Esq.,  and  Charles  J.  Hughes,  Jr.,  Esq.,  their  counsel, 
and  the  court  having  heard  read  the  original  bill,  cross-bill,  and  the  affi- 
davits, pleadings,  and  records  offered  in  support  of  the  said  motion  and 
in  opposition  thereto,  and  also  including  the  original  petition  for  removal 
of  said  cause  and  the  affidavits  in  support  thereof  and  in  opposition  there- 
to, and  also  the  pleadings  and  affidavits  filed  in  that  certain  cause  pending 
in  this  court  wherein  John  J.  Mitchell  and  others  were  complainants  and 
the  Colorado  Fuel  &  Iron  Couipany  and  others  were  defendants,  and  having 
heard  the  arguments  of  counsel,  and  the  court  being  fully  advised  in  the 
premises,  it  is  by  the  court  ordered  and  adjudged  as  follows: 

First.  That  the  original  injunction  heretofore  issued  in  said  original 
cause  above  entitled  by  the  district  court  of  the  Second  judicial  district 
of  the  State  of  Colorado  sitting  within  and  for  the  County  of  Aprapahoe, 
in  said  state,  by  order  of  said  court  dated  the  20th  day  of  August,  1902, 
be,  and  the  same  is  hereby,  modified  as  follows:  So  much  of  said  injunc- 
tion as  undertakes  to  enjoin  and  restrain  the  stockholders  of  the  Colorado 
Fuel  &  Iron  Company,  or  any  of  them  from  holding  or  voting  at  any  meet- 
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ing  of  said  stockholders  to  be  held  as  a  substitute  for  the  regular  annual 
meeting  called  for  the  20th  day  of  August,  1902,  be,  and  the  same  is  hereby, 
vacated,  and  set  aside,  and  a  substitute  meeting  of  the  stockholders  of  said 
company  is  hereby  ordered  and  directed  to  be  called  and  held  as  follows. 
Such  meeting  shall  be  called  by  the  board  of  directors  of  said  company 
for  the  10th  day  of  December,  1902,  at  10  o'clock  in  the  forenoon,  and  the 
defendants  herein  composing  said  board  of  directors,  namely,  David  C. 
Beaman,  Julian  A.  Kebler,  John  C.  Osgood,  Alfred  C.  Cass,  Dennis  Sul- 
livan, William  H.  James,  John  T.  Kebler,  Cass  E.  Herrington,  and  John 
L.  Jerome  and  all  other  persons  who  are  directors  of  said  company,  and 
any  persons  who  may  be  hereafter  elected  members  of  said  board  before 
such  action  shall  have  been  taken,  are  hereby  ordered  and  directed  to 
call  such  meeting  for  the  10th  day  of  December,  1902,  for  the  purpose  of 
electing  directors  of  said  the  Colorado  Fuel  &  Iron  Company  for  the  year 
ending  on  the  third  Wednesday  of  August,  1903,  and  for  the  transaction 
of  such  other  business  as  may  come  before  the  meeting.  And  it  is  further 
ordered  and  directed  that  the  defendant  David  C.  Beaman,  the  secretary 
of  said  company,  or  any  one  who  may  be  elected  or  appointed  in  his  place 
prior  to  the  carrying  out  of  this  order,  shall  send,  or  cause  to  be  sent,  to 
the  stockholders  of  said  company,  the  notice  of  said  meeting  required  by 
the  statutes  of  the  State  of  Colorado,  and  the  by-laws  of  said  company, 
at  least  thirty  (30)  days  before  -the  date  herein  fixed  for  the  holding  of  said 
meeting,  and  shall  also  publish,  in  accordance  with  the  statutes  of  the 
State  of  Colorado,  a  notice  of  said  meeting  in  one  or  more  newspapers 
as  provided  by  law,  at  least  ten  (10)  days  before  the  date  herein  fixed 
for  the  holding  of  said  meeting.  And  said  the  Colorado  Fuel  &  Iron  Com- 
pany, its  officers,  agents,  servants,  attorneys,  employes,  and  the  directors 
of  said  company,  are  further  ordered  and  directed  in  accordance  with 
the  by-laws  of  said  company  to  cause  the  transfer  books  of  said  company 
in  the  City  of  New  York,  kept  by  the  Knickerbocker  Trust  Company, 
transfer  agent  of  said  The  Colorado  Fuel  &  Iron  Company  to  be  closed 
twenty  (20)  days  before  said  tenth  (10)  day  of  December,  1902,  and  to 
remain  closed  until  after  the  meeting  shall  have  finally  adjourned. 

Second.  It  is  further  ordered  that  Hon.  Seymour  D.  Thompson  be,  and 
he  is  hereby  appointed  special  master  to  be  present  at  and  supervise  the 
meeting  of  the  stockholders  of  said  The  Colorado  Fuel  &  Iron  Company 
herein  before  directed  to  be  held,  and  the  said  master  so  appointed  shall 
ascertain  and  report  to  the  said  meeting  of  stockholders  so  to  be  held  on 
said  tenth  (10)  day  of  December,  a  list  of  all  stockholders  of  said  com- 
pany having  on  said  dny  the  right  to  vote  as  such  stockholders;  and  to 
enable  the  said  master  to  make  said  report  to  the  board  of  directors  of 
the  defendant  The  Colorado  Fuel  &  Iron  Company  shall  cause,  at  the  de- 
mand or  request  of  the  said  master,  that  the  books  in  the  possession  of 
the  said  transfer  agent  of  said  company  shall  be  open  to  the  inspection 
and  examination  of  the  said  master,  and  the  secretary  of  said  company 
shall  submit  to  the  said  master  the  stock  books  of  said  company  kept  or 
to  be  kept   in  the  City   of  Denver,   and   from   the  evidence   obtained  from 
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said  books,  or  from  such  other  evidence  as  tJie  said  master  shall  deem  com- 
petent, the  said  master  shall  make  up  the  list  of  stockholders  aforesaid. 
The  master  is  authorized  to  take  testimony  upon  his  own  motion  or  upon 
the  request  of  eitlier  party,  and  may  hear  and  examine  witnesses,  and 
examine  books,  documents,  and  papers  in  the  City  of  New  York  and  in 
the  City  of  Chicago,  State  of  Illinois,  and  in  the  State  of  Colorado,  and 
in  such  other  places  as  in  his  discretion  he  may  order  and  direct;  provided, 
however,  that  the  taking  of  testimony  on  the  request  of  parties  shall  not 
be  so  extended  or  so  used  as  to  delay  the  convening  of  the  said  meeting 
for  the  election  of  directors  on  the  day  in  this  order  designated,  or  to 
unreasonably  delay  the  election  of  directors  herein  provided  for.  The  said 
master  hereby  appointed  shall  have  full,  absolute,  and  complete  authority 
to  determine  who  are  entitled  to  vote  at  said  election  of  directors,  either 
in  person  or  by  proxy,  and  shall  determine  all  questions  of  dispute  that 
may  arise  at  said  meeting  as  to  the  right  of  any  person  to  vote  by  himself 
or  by  proxy,  and  as  to  the  validity  of  any  proxy  presented  at  the  meeting, 
and  as  to  the  right  of  any  such  person  as  such  proxy,  and  his  decision 
shall  be  conclusive  for  the  time  being  upon  the  said  meeting,  its  presiding 
officer,  the  tellers  of  election,  and  all  persons  participating  in  the  said 
meeting  of  stockholders.  After  the  conclusion  of  said  election  said  master 
shall  declare  the  result  of  said  election,  and  the  persons  by  him  declared 
to  be  elected  directors  shall  at  once  be  inducted  into  office  for  the  time 
being,  and  the  master  shall  report  to  this  court  the  result  of  such  meet- 
ing, and  the  names  of  the  directors  who  may  be  elected  thereat,  the  num- 
ber of  votes  cast  by  the  stockholders  for  each  person  voted  for  at  said 
meeting  for  the  office  of  director,  and  also  any  ruling  made  by  said  master 
during  the  progress  of  said  meeting  to  which  any  exception  shall  be  taken 
by  any  stockholder  or  person  claiming  to  be  a  stockholder  or  to  represent 
any  stockholder  as  proxy;  but  no  exception  to  any  decision  or  ruling  by 
the  said  master  shall  ,delay  or  postpone  the  election  of  directors  at  said 
meeting,  or  be  cause  of  adjournment  thereof,  but  any  question  of  differ- 
ence shall  be  summarily  disposed  of  by  the  said  master  at  the  time  of 
said  meeting. 

Third.  It  is  further  ordered  and  adjudged  that  the  board  of  directors 
of  the  defendant  company  shall,  on  or  before  the  20th  day  of  October, 
1902,  cause  to  be  made  of  record  its  resolution  providing  for  the  calling 
of  the  said  meeting  hereinabove  directed  to  be  called,  and  on  or  before 
the  said  20th  day  of  October,  1902,  the  secretary  of  the  said  The  Colorado 
Fuel  &  Iro^  Company  shall  prepare  the  form  of  notice  thereafter  to  be 
issued  to  stockholders,  and  the  form  of  notice  to  be  published  in  a  news- 
paper as  hereinabove  provided,  and  on  or  before  the  said  20th  day  of 
October,  1902,  the  defendant  The  Colorado  Fuel  &  Iron  Company  shall 
cause  a  copy  of  said  resolution  so  by  it  to  be  adopted,  and  a  copy  of  said, 
notice  or  notices,  to  be  transmitted  and  delivered  to  the  said  master  hereby 
appointed  for  his  consideration  and  approval,  and  the  said  master  shall 
immediately  consider  the  same.  If  he  approves  such  resolution  and  notices, 
he   shall  indorse  his   approval   thereon,   and   return   them   to   the   said   The 


EQUITY   FORMS  4201 

Colorado  Fuel  &  Irou  Company.  If  he  does  not  approve  the  said  form 
of  resolution  or  said  notice,  then  he  shall  direct  the  proper  change  or  modi- 
fication that,  in  his  opinion,  should  be  made  in  such  resolution  or  notices, 
or  both,  and  immediately  upon  receiving  such  instructions  from  the  said 
master  the  board  of  directors  of  the  said  The  Colorado  Fuel  &  Iron  Com- 
pany shall  cause  the  said  resolution  to  be  adopted,  and  the  said  notices 
to  be  prepared  in  accordance  with  the  directions  so  made  by  said  master, 
and  have  the  same  completed  prior  to  the  tenth  (10th)  day  of  November, 
1902,  so  that  the  said  notices  to  individual  stockholders  can  be  issued  and 
delivered  or  mailed  on  or  before  said  date,  as  required  by  the  statute  of 
the  State  of  Colorado  and  by  the  by-laws  of  said  company. 

Fourth.  It  is  further  ordered  that  any  party  hereto  may  apply  to  the 
court  or  the  judge  granting  this  order  for  any  further  order  in  the  prem- 
ises, upon  reasonable  written  notice  to  the  solicitors  of  record  in  this  cause. 

By  the  Court.  (  Henry  C.  Caldwell, 

Judge  of  the  United  States  Circuit  Court,  Eighth  Judicial  Circuit. 

FOEM  LXI.— FINAL  EECOED   IN   EQUITY. 

[District]  Court  of  the  United  States,  SoutJiern  District  of  New  Yorlc. 

John  Stiles] 

against       \ln  Equity. 

EOBEKT   EOE 


■f 


The  complainant  in  the  above  entitled  cause  filed  his  bill  of  complaint, 
which  is  hereunto  annexed,  on  2d  day  of  January,  one  thousand  eight 
hundred  and  eighty-seven,  and  the  writ  of  subpoena  was  thereupon  issued, 
and  returned  personally  served. 

An  appearance  was  duly  entered  for  the  defendant  by  Henry  Smith,  his 
solicitor,  and  on  the  first  Monday  of  March  thereafter  an  answer  to  said 
bill  of  complaint  was  filed,  the  same  being  hereto  annexed. 

On  the  first  Monday  of  April  thereafter,  the  complainant  filed  a  repli- 
cation, the  same  being  hereto  annexed. 

On  the  19th  day  of  March,  one  thousand  eight  hundred  and  eighty-seven, 
an  order  of  the  Court  granting  to  the  complainant  a  preliminary  injunction 
as  prayed  for  in  the  bill  of  complaint  was  filed  and  entered,  which  said 
order  is  hereunto  annexed. 

Testimony  was  thereafter  taken  by  the  respective  parties,  and  filed  in 
the  clerk's  office  of  the  said  [District]  Court. 

Afterwards,  and  at  the  October  term  of  1888  of  said  Court,  present  the 
Honorable  Nathaniel  D.  Shipman,  District  Judge,  the  said  cause  came  on 
to  be  heard  on  the  pleadings  and  proofs,  and  was  argued  by  i-ounsol.  On  the 
3d  day  of  November,  one  thousand  eight  hundred  and  eighty-eight,  a 
decree  of  said  Court  was  filed  and  entered  in  favor  of  the  complainant, 
by  which  it  was  adjudged  that  a  perpetual  injunction  should  issue  against 
the  defendant,  and  that  an  accounting  be  had  before  John  A.  Shields, 
Master  of  said  Court;  the  said  order  being  hereto  annexed. 
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On  the  9th  day  of  June,  one  thousand  eight  hundred  and  eighty-nine, 
the  said  Master  filed  his  report,  upon  which,  and  on  the  11th  day  of 
October,  one  thousand  eight  hundred  and  eighty-nine,  the  said  court  caused 
its  final  decree  to  be  entered  herein,  the  same  being  hereto  annexed. 

And  the  costs  having  been  taxed  by  the  clerk  at  seven  hundred  and 
fifty  dollars,  the  process,  pleadings,  and  decrees,  together  with  other  papers 
filed  in  said  cause,  are  duly  annexed  hereunto. 

Wherefore  let  the  said  John  Stiles  recover  .of  said  Eobert  Roe  the 
sum  of  two  thousand  dollars  as  adjudged  in  said  final  decree,  together 
with  the  further  sum  of  seven  hiandred  and  fifty  dollars,  the  cost  and 
charges  as  taxed,  making  in  the  aggregate  the  sum  of  two  thousand  seven 
hundred   and   fifty    dollars. 

Signed   and  enrolled  this   15th   day   of  November,  A.  D.   1889. 

John  A.  Shields,  Clerk. 

FORM   LXII.— DECREE. 

[Drafted  by  the  author.     Affirmed  by  C.  C.  A.,  144  Fed.  679.     Certiorari 
denied  in  202  U.  S.  619.] 

United  States  District  Court,  Southern  District  of  New  York. 

Christian  Dancel  and   Maky  Dancel,  as  Administrators  of  the  Goods, 
Chattels,  and  Credits  of  Christian  Dancel,  Deceased,  Plaintiffs, 

against 

Goodyear  Shoe  Machinery  Company  op  Portland,  Maine, 

Defendant. 

This  cause  duly  came  on  to  be  heard  at  this  term  on  the  bill,  answer, 
replication  and  proofs;  and  was  argued  by  counsel.  And  it  appearing  to 
the  Court,  that  on  January  2nd,  1892,  the  Goodyear  Shoe  Machinery  Com- 
pany of  Hartford,  Connecticut,  duly  entered  into  a  contract  with  Christian 
Dancel,  wherein  in  consideration  of  the  assignment  to  said  company  by 
said  Dancel  of  letters  patent  of  the  United  States,  dated  September  8th, 
1891,  and  numbered  459,036,  and  of  his  interest  in  certain  other  letters 
patent  and  other  valuable  considerations  said  company  agree  to  pay  to  said 
Dancel  in  each  year  while  the  said  letters  patent  number  459,036  remained 
in  force  as  a  valid  patent  the  sum  of  Five  thousand  dollars  in  equal  month- 
ly installments  of  four  hundred  and  sixteen  and  two-thirds  dollars 
($416.66§) ;  and  that  said  letters  patent  number  459,036  remains  in  force 
as  a  valid  patent  and  its  term  expires  September  8th,  1908;  and  that  on 
March  9th,  1898,  the  said  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Connecticut,  duly  assigned,  transferred  and  set  over  unto  the  defendant, 
the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  which  has 
since  changed  its  name  to  the  United  Shoe  Machinery  Company  of  Maine, 
the  said  letters  patent  number  459,036,  the  other  patents  mentioned  in 
said  contract  with  said  Dancel  and  all  other  property  and  assets  of 
said  Connecticut  Company,  all  of  which  patents,  property  and  assets  said 
defendant  took  into  its  possession  on  said  day;   and  that  on  March  9th, 
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1893,  the  said  defendant  then  assumed  and  promised  to  pay  all  the  obli- 
gations and  contracts  of  said  Connecticut  Company,  including  all  the  obli- 
gations of  said  Connecticut  Company  under  said  contract  with  the  said 
Cancel;  and  that  said  defendant  duly  paid  the  said  yearly  sum  in  the  said 
monthly  installments  to  said  Dancel  during  his  life  and  until  his  death  and 
after  his  death  paid  the  installment  due  under  said  contract  for  October 
31st,  1898,  and  since  then  has  refused  to  pay  any  further  installments 
under  said  contract;  and  that  said  Dancel  departed  this  life  in  the  County 
of  Kings,  State  of  New  York,  where  he  then  resided  on  the  12th  day  of 
October,  1898,  and  on  October  26th,  1898,  letters  of  administration  upon 
his  estate  were  duly  issued  to  the  above  named  complainants  Christian 
Dancel  and  Mary  Dancel  by  the  Surrogate  of  the  County  of  Kings  in  the 
State  of  New  York,  a  Court  of  competent  jurisdiction;  and  they  have  duly 
qualified  as  such  administrators  and  are  now  acting  as  such;  and  that  the 
said  defendant  is  a  foreign  corporation  organized  under  the  laws  of  the 
State  of  Maine  and  has  transferred  all  its  property  in  the  State  to 
another  foreign  corporation,  the  United  Shoe  Machinery  Company  of 
New  Jersey,  which  was  organized  under  the  laws  of  the  State  of  New 
Jersey.  Thereupon,  on  motion  of  J.  Philip  Berg,  solicitor  for  complain- 
ants, it  is  ordered,  adjudged  and  decreed,  that  the  Court  has  jurisdiction 
of  this  cause  in  equity,  and  that  the  assumption  of  the  same  is  not  in 
violation  of  Article  3,  Section  2  of  the  Constitution  of  the  United  States, 
and  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  said  contract  so  entered  into 
between  the  said  Christian  Dancel  and  the  said  Goodyear  Shoe  Machinery 
Company  of  Hartford,  Connecticut  in  January  2nd,  1892,  and  assumed  by 
the  defendant  aforesaid,  be  specifically  performed  by  said  defendant, 
formerly  named  the  Goodyear  Shoe  Machinery  Company  of  Portland, 
Maine,  and  now  named  The  United  Shoe  Machinery  Company  of  Maine,  by 
the  payment  by  said  defendant  to  the  complainants  herein,  Christian 
Dancel  and  Mary  Dancel,  as  administrators  of  Christian  Dancel,  deceased, 
of  the  amount  of  $416.66§  on  the  last  day  of  each  month  from  and  includ- 
ing November  30th,  1898,  to  and  including  August  31st,  1908,  with  interest 
at  the  rate  of  six  per  cent,  a  year  from  the  end  of  each  such  month  until 
the  date  of  payment;  and  also  on  September  8th,  1908,  the  additional  sum 
of  $111.04,  provided  however,  that  should  said  letters  patent  of  the  United 
States,  numbered  459,036,  hereafter  cease  to  remain  in  force  as  a  valid 
patent,  then  the  liability  of  said  defendants  to  pay  the  installments  under 
said  contract  subsequently  maturing  shall  cease  and  that  said  defendant 
further  pay  to  complainants  the  costs  of  this  suit,  as  taxed  by  the  Clerk ; 
nnd  the  costs  of  said  complainants  having  been  duly  taxed  at  the  sum  of 
$42;^. 72,  now,  therefore,  it  is  further 

Ordered,  adjudged  and  decreed,  that  the  complainants.  Christian  Dancel 
and  Mary  Dancel,  administrators  of  the  estate  of  Christian  Dancel,  de- 
ceased, recover  of  the  defendant  the  United  Shoe  Machinery  Company  of 
Maine,  formerly  named  the  Goodyear  Shoe  Machinery  Company  of  Port- 
land, Maine,  the  sum  of  $416,661,  with  interest  from  November  30th,  1898, 
which  interest  amounts  to  $156.25;   and  the  further  sum  of  $416.66|  with 
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interest  from  December  31st,  1898,  which  interest  amounts  to  $154.17;  and 
the  further  sum  of  $416.66  with  interest  from  January  31st,  1899;  which 
interest  amounts  to  $150.09;  and  the  further  sum  of  $416.66s  with  interest 
from  February  28th,  1899,  which  interest  amounts  to  $150;  and  the  further 
sum  of  $416. 66§  with  interest  from  March  31st,  1899,  which  interest 
amounts  to  $147.92;  and  the  further  sum  of  $416,661  with  interest  from 
April  30th,  1899,  which  interest  amounts  to  $145.84;  and  the  further  sum 
of  $416.66§  with  interest  from  May  31st,  1899,  which  interest  amounts  to 
$143.75;    and  the  further  sum  of  $416.66§  with  interest  from   June  30th, 

1899,  which  interest  amounts  to  $141.67;  and  the  further  sum  of  $416.66§ 
with  interest  from  July  31st,  1899,  which  interest  amounts  to  $139.59; 
and  the  further  sum  of  $416. 66|  with  interest  from  August  31st,  1899, 
which  interest  amounts  to  $137.50;  and  the  further  sum  of  $416,665  with 
interest  from  September  30th,  1899,  which  interest  amounts  to  $135.42; 
and  the  further  sum  of  $416. 66§  with  interest  from  October  31st,  1899, 
which  interest  amounts  to  $137.50;  and  the  further  sum  of  $416.66.1  with 
interest  from  November  30th,  1899,  which  interest  amounts  to  $131.25; 
and  the  further  sum  of  $416,661  with  interest  from  December  31st,  1899, 
which  interest  amounts  to  $129.17;  and  the  further  sum  of  $416.66§,  with 
interest  from  January  31st,  1900,  which  interest  amounts  to  $127.09;  and 
the  further  sum  of  $416. 66|,  with  interest  from  February  28th,  1900,  which 
interest  amounts  to  $125.00,  and  the  further  sum  of  $416,661,  with  interest 
from  March  31st,  1900,  which  interest  amounts  to  $122.92;  and  the  further 
sum  of  $416.66§,  with  interest  from  April  30th,  1900,  which  interest 
amounts  to  $120.84;  and  the  further  sum  of  $416,665,  with  interest  from 
May  31st,  1900,  which  interest  amounts  to  $118.75;  and  the  fur- 
ther sum  of  $416.66s,  with  interest  from  June  30th,  1900,  which 
interest  amounts  to  $116.67;  and  the  further  sum  of  $416.66§, 
with  interest  from  July  31st,  1900,  which  interest  amounts  to 
$114.59;    and   the    further    sum    of    $416,665,   with    interest   from    August 

1900,  which  interest  amounts  to  $112.50;  and  the  further  sum  of 
$416,661,  with  interest  from  September  30th,  1900,  which  interest  amounts 
to  $110.42;  and  the  further  sum  of  $416,66§,  with  interest  from  October 
31st,  1900,  which  interest  amounts  to  $112.50;  and  the  further  sum  of 
$416,661,  with  interest  from  November  30th,  1900,  which  interest  amounts 
to  $106.25;  and  the  further  sum  of  $416,661,  with  interest  from  December 
31st,  1900,  which  interest  amounts  to  $104.17;  and  the  further  sum  of 
$416.66§,  with  interest  from  January  31st,  1901,  which  interest  amounts 
to  $102.09;  and  the  further  sum  of  $416,665,  with  interest  from  February 
28th,  1901,  which  interest  amounts  to  $100.00;  and  the  further  sum  of 
$416,665  with  interest  from  March  31st,  1901,  which  interest  amounts  to 
$97.92;    and  the  further  sum   of  $416,665   with  interest  from  April   30th, 

1901,  which  interest  amounts  to  $95.84;  and  the  further  sum  of  $416.66§ 
with  interest  from  May  31st,  1901,  which  interest  amounts  to  $93.75;  and 
the  further  sum  of  $416.66§  with  interest  from  June  30,  1901,  which 
interest  amounts  to  $91.67;  and  the  further  sum  of  $416,665  with  interest 
from  July  31st,   1901,  which  interest  amounts  to   $89.59;   and  the  further 
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sum  of  $416.66J5  with  interest  from  December  Slat,  1901,  which  interest 
amounts  to  $87.50;  and  the  further  sum  of  $416,665  with  interest  from 
September  30th,  1901,  which  interest  amounts  to  $85.42;  and  the  further 
sum  of  $416.66j  with  interest  from  October  31st,  1901,  which  interest 
amounts  to  $83.34;  and  the  further  sum  of  $416,663  with  interest  from 
November  30th,  1901,  which  interest  amounts  to  $81.25;  and  the  furtha- 
sum  of  $416.66§  with  interest  from  December  31st,  1901,  which  interest 
amounts  to  $79.17;  and  the  further  sum  of  $416,669  with  interest  from 
January  31st,  1902,  which  interest  amounts  to  $77.09;  and  the  further 
sum  of  $416.66s  with  interest  from  February  28th,  1902,  which  interest 
amounts  to  $75.00;  and  the  further  sum  of  $416. 66 j  with  interest  from 
March  31st,  1902,  which  interest  amounts"  to  $72.92;  and  the  further  sum 
of  $416.66s  with  interest  from  April  30,  1902,  which  interest  amounts 
to  $70.84;   and  the  further  sum  of  $416.66s  with  interest  from  May  31st, 

1902,  which  interest  amounts  to  $68.75;  and  the  further  sum  of  $416,665 
with  interest  from  June  30th,  1902,  which  interest  amounts  to  $66.67;  and 
the  further  sum  of  $416.66|  with  interest  from  July  31st,  1902,  which 
interest  amounts  to  $64.59;  and  the  further  sum  of  $416.66§  with  interest 
from  August  31st,  1902,  which  interest  amounts  to  $62.50;  and  the  further 
sum  of  $416.66§  with  interest  from  January  31st,  1903,  which  interest 
amounts  to  $60.42;  and  the  further  sum  of  $416.66|  with  interest  from 
October  31st,  1902,  which  interest  amounts  to  $58.34;  and  the  further  sum 
of  $416.66§  with  interest  from  November  30th,  1902,  which  interest 
amounts  to  $65.25;  and  the  further  sum  of  $416,66§  with  interest  from 
December  31st,  1902,  which  interest  amounts  to  $54.17;  and  the  further 
sum  of  $416.66§  with  interest  from  January  31st,  1903,  which  interest 
amounts  to  $52.09;  and  the  further  sum  of  $416,665  with  interest  from 
February  28th,  1903,  which  interest  amounts  to  $50.00;  and  the  further  sum 
of  $416. 669  with  interest  from  March  31st,  1903,  which  interest  amounts 
to  $47.92;   and  the  further  sum  of  $416,661  with  interest  from  April  30th, 

1903,  which  interest  amounts  to  $45.94;  and  the  further  sum  of  $416,661 
with  interest  from  May  31st,  1903,  which  interest  amounts  to  $43.75;  and 
the  further  sum  of  $416.66§  with  interest  from  June  30th,  1903,  which 
interest  amounts  to  $41.67;  and  the  further  sum  of  $416,661  with  interest 
from  July  31st,  1903,  which  interest  amounts  to  $39.50;  and  the  further  sum 
of  $416,669  with  interest  from  August  31st,  1903,  which  interest  amounts 
to  $37.50;  and  the  further  sum  of  $416,665  with  interest  from  September 
30th,  1903,  which  interest  amounts  to  $35.42;  and  the  further  sum  of 
$416.66§  with  interest  from  October  31st,  1903,  which  interest  amounts 
to  $33.34;  and  the  further  sum  of  $416.66§  with  interest  from  November 
30th,  1903,  which  interest  amounts  to  $31.25;  and  the  further  sum  of 
$416,669  with  interest  from  December  31st,  1903,  which  interest  amounts 
to  $29.17;  and  the  further  sum  of  $416.66.5  with  interest  from  January 
31st,  1904,  which  interest  amounts  to  $27.09;  and  the  further  sum  of 
$416,661  with  interest  from  February  29th,  1904,  which  interest  amouuts 
to  $25.00;   and  the  furtlier  sum  of  $416,665  with  interest  from  March  31st, 

1904,  which  interest  amounts  to  $22.92;   and  the  further  sum   of  .$416,663 
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with  interest  from  April  30th,  1904,  which  interest  amounts  to  $20.84; 
and  the  further  sum  of  $416. 66n  with  interest  from  May  31st,  1904,  which 
interest  amounts  to  $18.75;  and  the  further  sum  of  $416,665  with  interest 
from  June  30th,  1904,  which  interest  amounts  to  $16.67;  and  the  further 
sum  of  $416,665  with  interest  from  July  31st,  1904,  which  interest  amounts 
to  $14.59;  and  the  further  sum  of  $416.66  j  with  interest  from  Aug^ust  31st, 
1904,  which  interest  amounts  to  $12.50;  and  the  further  sum  of  $416,661 
with  interest  from  September  30th,  1904,  which  interest  amounts  to  $10.42; 
and  the  further  sum  of  $416.66S  with  interest  from  October  31st,  1904, 
which  interest  amounts  to  $8.34;  and  the  further  sum  of  $416.66|  with 
interest  from  November  30th,  1904,  which  interest  amounts  to  $6.25;  and 
the  further  simi  of  $416,665  with  interest  from  December  31st,  1904,  which 
interest  amounts  to  $4.17;  and  the  further  siim  of  $416. 66§  with  interest 
from  January  — ,  1905,  which  interest  amounts  to  $2.09;  and  the  further 
sum  of  $416,661  due  February  28th,  1905.  In  the  aggregate  $37,604  39/100 
Dollars,  together  with  the  said  costs  of  $423  72/100  dollars,  making  a  total 
of   $38,028  11/100. 

And  that  the  complainants  above  named  may  have  an  execution  to  col- 
lect the  said  sum  of  $38,028  11/100  from  the  said  defendant,  the  Goodyear 
Shoe  Machinery  Company  of  Portland,  Maine,  otherwise  known  as  the 
United  Shoe  Machinery  Company  of  Maine;  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  thereafter,  in  case  upon  or  before  the 
last  day  of  any  succeeding  month  prior  to  August  31st,  1908,  provided  that 
the  said  letters  patent  of  the  United  States  number  459,036,  then  still 
remain  in  force  as  a  valid  patent,  said  defendant  shall  omit  to  pay  the 
said  complainants  or  to  the  successors  of  the  said  complainants  said  sum 
of  $416,661;  and  also  in  case  on  September  8th,  1908,  said  defendant  fail 
to  pay  the  said  complainants  or  their  successors  the  further  sum  of  $111.04, 
then  immediately  upon  and  after  each  such  default  and  failure  to  pay  any 
said  sum  as  aforesaid,  said  complainants  or  their  successors  may  apply  to 
this  Court  at  the  foot  of  this  decree  upon  four  days'  notice  to  Edward  H, 
Childs,  Esq.,  the  solicitor  who  appeared  for  said  defendants  in  this  suit  at 
his  office,  number  59  "Wall  Street,  in  the  Borough  of  Manhattan,  City  and 
County  of  New  York,  or  at  such  office  or  address  as  the  said  defend- 
ant may  subsequently  by  notice  in  writing  to  the  complainants  select  in 
this  State,  for  judgment  for  all  and  for  any  of  the  installments  under  said 
contract  which  are  then  unpaid  with  interest  to  the  date  of  payment  and 
the  cost  of  each   such  application,  and  it  is  further 

Ordered,  adjudged  and  decreed,  that  either  party  may  apply  at  the  foot 
of  this  decree  for  further  relief  not  inconsistent  with  that  previously 
awarded  upon  notice  in  writing  addressed  to  the  solicitor  who  has  ap- 
peared for  the  opposite  party  at  his  present  office,  or  at  such  other  address 
as  either  party  may  hereafter  notify  the  other  party  in  writing  that  he, 
she,   it   or   they   select   for   that   purpose. 

Dated  New  York,  February  28th,  1905. 

Enter  on  Febr  'y  28,  1905. 

John  E.  H.\zel,  U.  S.  D.  J. 
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FOEM  LXIII.— DECKEE  FOR  INJUNCTION  AND  ACCOUNTING  IN 

PATENT    CASE. 

[Affirmod   by  Circuit  Court  of  Appeals,  101  Fed.  126.     Certiorari  denied. 
177  U.  S.  693.     The  author  was  counsel  for  complainant.] 

[District]   Court  of  the  United  States  for  the  District  of  New  Jersey. 

Haeeiot  H.  Wales       ^ 

vs.  }.No.  365. 

The  "Waterbtjry  Mfg.  Co.  j 

At  the  April  term  of  the  [District]  Court  of  the  United  States,  for  the 
district  of  Connecticut,  in  the  second  circuit,  held  at  the  United  States 
court  room  in  the  city  of  New  Haven,  on  the  12th  day  of  May,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  ninety-four. 

Present:   The  Hon.  William  K.   Townsend, 

District  Judge. 

This  cause  came  on  to  be  heard  at  the  April  term  of  the  said  court, 
in  the  year  of  our  Lord  one  tliousand  eight  hundred  and  ninety-three,  and 
was  argued  by  counsel,  and  was  continued  for  advisement  until  this  present 
term;  and  thereupon  upon  consideration  thereof,  it  was  ordered,  adjudged 
and  decreed  as  follows,  that  said  letters  patent  number  172,527,  granted 
and  issued  on  the  eighteenth  day  of  January,  1876,  to  Sigourney  Wales 
and  Nataniel  H.  Furness,  being  the  letters  patent  referred  to  in  the  bill 
of  complaint  herein,  are  good  and  valid  as  respects  the  first,  second  and 
third  claims  therein  specified. 

That  the  said  Sigourney  Wales  was  the  first  and  original  inventor  and 
discoverer  of  the  improvement  in  lever  buckles,  as  described  and  claimed  in 
claims  1,  2  and  3  in  the  said  letters  patent  and  the  specification  annexed 
thereto. 

That  Harriot  H.  Wales,  complainant  in  said  bill,  became  on  or  about 
the  twenty-fifth  day  of  November,  1879,  the  sole  owner  of  said  patent  as 
alleged  in  said  bill  by  an  assignment  duly  recorded  in  the  patent  office  of 
the  United  States. 

That  the  said  Watevbury  Manufacturing  Company,  defendant  herein, 
infringed  upon  claim  1,  2  and  3  of  said  letters  patent,  and  upon  the  ex- 
clusive rights  of  the  complainant  under  the  same;  that  is  to  say  by  making, 
using  and  selling  lever  buckles,  embodying  said  invention  and  improvement, 
patented  as  aforesaid,  as  charged  in  said  bill  of  complaint. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  complainant 
do  recover  of  the  defendant  the  profits,  gains  and  advantages  which  tlio 
said  defendant  has  received  or  made,  or  which  have  arisen  or  accrued  to 
it  by  the  manufacture,  use  or  sale  of  sundry  lever  buckles  and  pencil- 
holders  with  lever  buckles  attached  thereto,  in  violation  of  claims  1,  2 
and  3,  of  said  letters  patent,  since  the  fourth  day  of  June,  1881,  and  that 
the  complainant  do  recover  the  damages  resulting  from  said  infringement 

And   it   is   further    ordered,    adjudged   and   decreed,    that   the   said    com 
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plainant  do  recover  of  the  defendant  her  costs  and  charges  and  disburse- 
ments in  this  suit  to  be  taxed. 

And  it  is  further  ordered^  adjudged  and  decreed,  that  it  be  referred  to 
E.  E.  Marvin,  a  commissioner  of  this  court,  residing  in  the  city  of  Hart- 
ford, as  master  pro  hoc  vice,  his  experience  in  such  matters  being  found 
by  the  court  a  sufficient  reason  for  such  appointment,  to  ascertain  and 
take,  and  state,  and  report  to  the  court  an  account  of  the  number  of  lever 
buckles,  embodying  said  invention  and  improvement  as  described  and  se- 
cured in  claims  1,  2  and  3  of  said  letters  patent  made,  used  or  sold  by  said 
defendant,  and  also  the  gains,  profits  and  advantages  which  the  said  de- 
fendant has  refeived,  or  which  have  arisen  or  accrued  to  it,  since  the 
fourth  day  of  June,  1881,  from  infringing  the  said  exclusive  rights  of  the 
said  complainant,  by  the  manufacture,  use  or  sale  of  the  said  improve- 
ment in  lever  buckles  described  and  secured  by  claims  1,  2  and  3,  in  said 
letters  patent,  and  the  damages  which  the  complainant  has  suffered  by 
said  infringement. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  the  complainant 
on  such  accounting  have  the  right  to  cause  the  examination  of  the  officers 
of  said  defendant  corporation,  ore  tenus  or  otherwise,  and  also  the  pro- 
duction of  the  books,  vouchers  and  documents  of  said  defendant,  and  that 
the  officers  of  said  defendant  corporation  attend  for  such  purpose,  before 
said  master,  from  time  to  time  as  said  master  shall  direct. 

And  it  is  further  ordered,  adjudged  and  decreed,  that  a  perpetual  in- 
junction be  issued  in  this  suit  against  the  said  defendant,  restraining  it, 
its  agents,  clerks,  servants,  and  all  claiming  or  holding  under  or  through 
it,  from  making  or  selling,  or  in  any  way  disposing  of  lever  buckles,  ein- 
liracing  the  invention  or  improvement  described  in  claims  1,  2  and  3  of 
said  letters  patent,  pursuant  to  the  prayer  of  the  said  bill  of  complaint. 

W,  K.  TowNSEND,  U.  S.  District  Judge. 

FORM  LXIV.— DECREE  FOR  INJUNCTION  AND   ACCOUNTING   IN 
COPYRIGHT  CASE. 

[The  Colliery  Engineer  Co.  v.  Ewald,  126  Fed.  843,  in  which  the 
author  was  counsel.] 

[Title.] 

This  cause  having  come  on  to  be  heard  on  the  pleadings  and  proofs  at 
the  October  1901  Term  of  said  Court,  it  is  hereby  ordered,  adjudged  and 
decreed  as  follows: 

1.  That  the  complainant  is  the  sole  and  exclusive  owner  and  proprietor 
of  good  and  valid  copyrights  duly  obtained  under  the  laws  of  the  United 
States  on  each  and  all  of  the  following  publications,  to  wit: 

A  book  entitled  "Circular  of  Information  of  the  International  Corre- 
spondence Schools.  A  System  of  Home  Study  in  Mechanics  and  Mechan- 
ical Drawing."  [Here  were  inserted  the  titles  of  tlie  other  books  and 
drawing  plates.] 
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2.  That  the  complainant  being  the  proprietor  of  each  and  all  of  said 
publications  duly  and  fully  complied  with  all  the  provisions  of  Ihe  law 
of  the  United  States  for  copyrighting  them  and  each  of  them  and  thereby 
acquired  and  now  owns  the  sole  liberty  of  printing,  reprinting,  publishing, 
completing,  copying,  executing,  finishing  and  vending  the  same  and  each 
of  them ;  and  that  the  complainant  printed  on  its  publication  of  said 
copyrighted  books  and  drawing  plates  and  each  of  them  the  notice  of  the 
granting  of  such  copyrights  and  each  of  them  required  by  statute. 

3.  That  the  said  defendants  and  each  of  them  have  infringed  upon  tlie 
said  copyrights  and  each  of  them  and  upon  the  exclusive  rights  of  the 
complainant  under  the  same  by  printing,  publishing  and  selling  and  caus- 
ing to  be  printed,  published,  distributed  and  sold  within  the  United  States, 
books,  and  drawing  plates  and  particularly  those  entitled  as  follows,  to  wit: 

Books  entitled  "A  College  Education  by  mail.  The  United  Correspond- 
ence Schools,  New  York.  Home  School  of  Mechanical  Engineering.  A 
Thorough  System  of  Home  Study  in  Mathematics,  Mechanical  Drawing, 
Mechanics.  Electricity. ' '  [Here  were  inserted  the  titles  of  other  books 
and  drawing  plates.] 

4.  That  in  addition  to  the  said  infringement  of  the  said  copyrights  of 
the  complainant,  the  said  defendants  and  each  of  them  have  also  unfairly 
competed  with  the  complainant  in  business  by  imitating  and  causing  the 
imitation  of  the  said  publications  of  the  complainant,  and  particularly  in 
the  construction,  arrangement  and  printing  of  said  infringing  publications 
and  each  of  them. 

5.  That  the  complainant  do  recover  from  the  defendants,  the  profits, 
gains  and  advantages  which  they,  the  said  defendants  and  each  of  them, 
have  received  or  made  or  which  have  arisen  or  accrued  to  them  by  reason 
of  infringement  of  said  copyrights  and  each  of  them,  as  well  as  by  said 
unfair  competition;  and  also  the  damages  which  the  complainant  has  sus- 
tained by  reason  of  said  infringements  of  said  copyrights  and  each  of 
them,  as  well  as  by  reason  of  said  unfair  competition;  and  that  said 
defendants  and  each  of  them  do  surrender  and  deliver  up  to  the  Clerk  of 
this  Court  to  be  cancelled  and  destroyed,  all  copies  on  hand  of  said  in- 
fringing books  and  drawing  plates  and  each  of  them. 

6.  That  said  complainant  do  recover  from  said  defendants  its  costs  and 
charges  in  this  suit  to  be  taxed. 

7.  That  it  be  referred  to  John  A.  Shields,  Esq.,  whose  long  experience  in 
such  matters  is  determined  by  the  Court  to  be  a  sufficient  reason  for  such 
appointment,  as  Master,  to  ascertain,  state  and  report  to  the  Court  an 
account  of  the  extent  of  said  infringement  of  said  copyrights  and  said 
unfair  competition  and  of  the  profits,  gains  and  advantages  which  the 
defendants  and  each  of  them  have  received  or  which  have  arisen  or  accrued 
to  them  or  either  of  them  by  reason  of  infringements  of  said  copyrights, 
as  well  as  by  said  unfair  competition;  and  also  to  assess  the  damage  suf- 
fered by  the  complainant  by  reason  of  said  infringements  and  unfair  com- 
petition; leaving  all  questions  as  to  increase  of  damages  until  the  coming 
in  of  the  report  of  said  Master. 
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8.  That  the  complainant  on  said  accounting  have  the  right  to  cause  an 
examination  of  the  said  defendants  and  each  of  them,  and  their  employees, 
ore  ienus  or  otherwise,  and  also  the  production  of  the  books,  vouchers,  and 
documents  of  the  said  defendants  and  each  of  them;  and  that  said  defend- 
ants and  each  of  them  and  their  employees,  attend  for  such  purpose  before 
said  Master  from  time  to  time  as  said  Master  shall  direct;  and  that  the 
parties  and  the  Master  may  apply  upon  due  notice  to  the  Court  upon  the 
foot  of  this  decree,  for  such  other  and  fui-ther  order  of  instruction  as  may 
be  necessary;  and  that  when  he  shall  have  taken  an  account  of  said  profits 
and  assessed  said  damages,  he  shall  return  the  same  to  this  Court  for  fur- 
ther action. 

9.  That  a  perpetual  injunction  be  issued  in  this  suit  strictly  commanding 
and  enjoining  said  defendants  and  each  of  them  and  their  and  each  of 
their  servants,  agents,  attorneys,  employees,  workmen  and  confederates, 
from  directly  or  indirectly  publishing,  printing,  selling  or  exposing  for 
sale,  or  otherwise  disposing  of  or  giving  away,  or  causing  or  being  in  any 
way  concerned  in  publishing,  selling  or  exposing  for  sale  or  otherwise  dis- 
posing of  or  giving  away  the  books,  sheets,  papers  or  documents  herein- 
before referred  to,  or  any  books,  sheets  or  other  papers  or  documents  in- 
fringing or  containing  said  copyrights  or  either  of  them,  or  any  part 
thereof  or  like  or  similar  to  those  hereinbefore  set  forth. 

HoYT  W.  Wheeler, 

Judge. 

FORM   LXV.— DECREE    FOR   INJUNCTION   AND   ACCOUNTING   IN 
TRADEMARK   CASE. 

[Baglin  v.  Cusenier  Co.,  221  IT.  S.  .380;  in  which  the  author  was  counsel.] 

[Title.] 

This  cause  coming  on  to  be  heard  on  November  11,  1907,  upon  Bill, 
Answer  and  Replication,  and  full  Proofs  of  the  respective  parties  (com- 
prising the  Testimony  of  numerous  witnesses  who  were  subjected  to  cross- 
examination,  as  well  as  Exhibits),  and  Philip  Mauro,  Esq.,  for  Complain- 
ants, and  Charles  Howson,  Esq.,  for  Defendant,  having  been  heard  both 
orally  and  by  printed  briefs  and  the  Court  being  fully  advised  in  the  prem- 
ises; now,  therefore,  upon  consideration  thereof  and  on  motion  of  Com- 
plainants' Solicitor,  it  is  this  day: 

1.  Adjudged,  ordered  and  decreed  that  the  word-symbol  "Chartreuse," 
as  applied  to  liqueur  or  cordial,  is  a  good  and  valid  trade-mark,  and  in  this 
country  has  been  and  now  is  the  sole  and  exclusive  property  of  the  Car- 
thusian Monks  or  Fathers  ("Peres  Chartreux")  complainants  herein; 
and  that  the  said  word-symbol  "Chartreuse"  accompanied  by  the  fac- 
simile signature  of  L.  Gamier,  as  set  forth  in  U.  S.  Trade-Mark  Certificate 
No.  3,377,  registered  in  the  U.  S.  Patent  Office  January  25,  1876  (re- 
registered January  29,  1884,  as  No.  10,897),  and  in  U.  S.  Certificate  No. 
3,989,   registered  September   12,   1876    (re-registered  January   29,   1884,  as 
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No.  10,898),  and  as  appearing  upon  "Complainant's  Exhibit  Bottle  of 
Chartreuse  sold  by  Batjer  &  Co.,"  constitute  good  and  valid  trade-marks, 
and  in  this  country  have  been  and  now  are  the  sole  and  exclusive  property 
of  said  complainants  the  Carthusian  Monks  and  Fathers  ("Peres  Chabt- 
EEtrx")  ;  and  that  in  this  country  the  said  complainants  still  have  the  right, 
and  the  exclusive  right,  to  use  the  said  marks,  or  any  of  them,  upon  liqueurs 
or  cordials  manufactured  by  the  complainants. 

2.  It  is  further  adjudged,  ordered  and  decreed  that  the  defendant  herein 
the  Cusenier  Company  has  infringed  the  said  trade-marks  and  each  of 
them,  and  has  violated  complainants'  rights  in  the  premises,  by  importing 
and  causing  to  be  imported,  selling  and  causing  to  be  sold,  and  offering 
for  sale  and  causing  to  be  offered  for  sale,  in  the  United  States,  liqueur  or 
cordial  not  manufactured  by  the  complainants  herein,  but  purporting  to  be 
"Chartreuse"  and  put  up  in  packages  having  affixed  thereto  the  trade- 
marks above  referred  to. 

3.  It  is  further  adjudged,  ordered  and  decreed  that  defendant  herein 
the  Cusenier  Company  has  been  guilty  of  unfair  competition  with  com- 
plainants by  importing  and  causing  to  be  imported,  by  selling  and  causing 
to  be  sold,  and  by  offering  for  sale  and  causing  to  be  offered  for  sale, 
in  the  United  States  liqueur  or  cordial  not  manufactured  by  complainants, 
but  put  in  bottles,  dress,  etc.,  resembling  in  all  substantial  respects  the 
bottles,  dress,  etc.,  hitherto  employed  by  complainants  in  marketing  their 
genuine  Chartreuse ;  and  particularly  by  selling  or  offering  for  sale  the 
bottle  of  liqueur  now  on  file  in  this  Court  as  "Complainants'  Exhibit, 
Defendant's  Liqueur." 

4.  It  is  further  adjudged,  ordered,  and  decreed  that  defendant,  its  asso- 
ciates, successors,  assigns,  officers,  servants,  clerks,  agents  and  Avorkmen, 
and  each  of  them  be  and  they  hereby  are,  perpetually  enjoined  from  using 
in  this  country  or  in  any  possession  thereof,  in  connection  with  any  liqueur 
or  cordial  not  manufactured  by  complainants,  the  Trade-Mark  "Chart- 
reuse "  or  of  any  colorable  imitation  thereof,  or  the  f ac-simile  signature 
of  L.  Garnier,  or  any  coloral)le  imitation  thereof,  or  any  of  the  trade- 
marks above  referred  to,  or  any  colorable  imitation  thereof;  and  they  and 
each  of  them  are  likewise  perpetually  enjoined  from  importing  or  putting 
out  or  selling  or  offering  for  sale,  directly  or  indirectly,  within  this  country, 
any  liqueur  or  cordial  not  manufactured  by  complainants,  in  any  dress  or 
package  like  or  simulating  in  any  material  respects  the  dress  or  package 
heretofore  used  by  complainants,  and  in  particular  from  making  use  of 
any  bottle  or  label  or  package  like  or  substantially  similar  to  "Complain- 
ants' Exhibit,  Defendant's  Liqueur,"  being  the  bottle  now  on  file  as  an 
exhibit  in  this  Court,  and  from  in  any  wise  attempting  to  make  use  of 
the  good-will  and  reputation  of  complainants  in  putting  out  in  this  country 
:iny  liqueur  or  cordial  not  made  by  complainants. 

5.  It  is  further  adjudged,  ordered,  and  decreed  that  the  matter  be  re- 
ferred to  John  A.  Shields,  Esq.,  as  Master,  to  take  the  usual  accounting 
and  report  to  this  Court  with  all  convenient  speed  the  amount  of  defend- 
ant's profits  by  reason  of  the  infringements  and  wrongs  above  referred  to. 
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together   with    the    quantity    of    the    infringing    article    now   in    possession 
or  control  of  defendant  or  of  any  of  its  officers,  servants,  or  privies. 

6.  And  it  is  further  adjudged,  ordered,  and  decreed  that  complainants 
do  recover  from  defendant  their  taxable  costs  herein;  and  that  execution 
issue  for  the  same  and  for  the  amounts  found  due  on  the  accounting. 

(Signed)     C.  M.  Hough, 

U.  S.  J. 

FORM  LXVI.— DECEEE   OF   INJUNCTIONS   AGAINST   MONOPOLY. 

[230  Fed.  524.] 

' '  This  cause  came  on  to  be  heard  at  this  term  and  was  argued  by  coun- 
sel: and  thereupon,  upon  consideration  thereof,  it  was  ordered,  adjudged, 
and  decreed  as  follows,  viz.: 

"(1)  The  defendants,  George  Eastman,  Henry  A.  Strong,  Walter  S. 
Hubbell,  and  Frank  S.  Noble  (hereinafter  called  the  individual  defend- 
ants), and  Eastman  Kodak  Company  of  New  York  and  Eastman  Kodak 
Company  of  New  Jersey  (hereinafter  called  the  corporate  defendants), 
have  combined,  conspired,  and  participated  in  various  transactions  directly 
affecting  the  trade  and  commerce  among  the  several  states  in  photographic 
supplies,  consisting  of  cameras,  films,  plates,  and  photographic  paper,  with 
the  purpose  and  intent  of  unduly  and  unreasonably  suppressing  competition 
and  restraining  and  monopolizing  such  trade  in  violation  of  the  act  of 
July  2,  1890,  entitled  "An  act  to  protect  trade  and  commerce  against 
unlawful  restraints  and  monopolies."  Thereby  the  corporate  defendants 
have  engrossed  and  monopolized,  and  will  engross  and  monopolize,  between 
75  and  80  per  cent,  of  such  trade,  and  accordingly  attained,  and  now  hold, 
an  illegal  monopoly  thereof,  which  in  and  of  itself,  as  well  as  each  and 
all  of  the  elements  composing  it,  whether  corporate  or  individual,  whether 
considered  separately  or  collectively,  violates  sections  1  and  2  of  said  act 
of  July  2,  1890.  Said  monopoly  was  induced  by  wrongful  contracts  with 
regard  to  raw  paper  stock,  by  preventing  the  trade  from  obtaining  such 
stock,  by  acquiring  competing  plants,  businesses,  and  stock  houses,  dis- 
mantling acquired  plants,  and  restraining  the  vendors  from  re-entering  the 
business,  by  imposing  on  photographic  dealers  arbitrary  and  oppressive 
terms  of  sale,  and  other  regulations  inconsistent  with  fair  and  free  deal- 
ing, and  arbitrarily  enforcing  the  same  through  the  establishment  of  a 
system  of  espionage  and  the  keeping  of  records  of  violations,  with  a  view 
of  penalizing  dealers,  by  limiting  the  number  of  dealers,  and  in  general 
by  suppressing  competition  by  the  foregoing  and  other  means. 

"(2)  The  individual  defendants,  and  the  corporate  defendants,  their 
subsidiaries,  and  their  successors,  together  with  their  respective  officers, 
directors,  agents,  servants,  and  employes,  are  hereby  severally  enjoined 
from  continuing  or  carrying  into  further  effect  the  monopoly  herein  ad- 
judged illegal,  or  any  of  the  contracts,  conspiracies,  restraints  on  trade, 
terms  of  sale,  regulations,  or  practices,  or  any  similar  acts,  which  induced 
said  monopoly,  or  which  might  in  the  future  restrain  commerce  in  photo- 
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graphic    supplies    among    the    states,    or    induce    or    prolong    an    unlawful 
monopoly  of  such  commerce. 

"(3)  The  monopoly  herein  adjudged  illegal  shall  be  abrogated,  and  to 
that  end  the  business  and  assets  of  the  defendants,  Eastman  Kodak  Com- 
pany, a  corporation  of  New  Jersey,  and  Eastman  Kodak  Company,  a  cor- 
poration of  New  York,  be  divided  in  such  manner  and  into  such  number 
of  parts  of  separate  and  distinct  ownership  as  may  be  necessary  to  estab- 
lish competitive  conditions  and  bring  about  a  new  condition  in  harmony 
with  law;  and  the  defendants  shall  file  with  the  clerk  within  90  days  from 
the  entry  of  this  decree  a  plan  for  such  separation  and  division  for  the 
consideration  of  this  court.  In  the  event  this  case  is  appealed  and  the 
decree  superseded  within  60  days  from  the  entry  thereof,  the  time  within 
which  the  defendants  shall  file  said  plan  is  hereby  extended  to  60  days  from 
the  filing  of  the  mandate  of  the  Supreme  Court  with  the  clerk  of  this 
court.  Jurisdiction  is  retained  by  the  court  to  make  such  additional  ordeis 
or  decrees  as  may  be  necessary  to  carry  this  decree  into  effect. 

"(4)  Inasmuch  as  trade  in  cinematograph  film  and  foreign  trade  in 
photographic  supplies  are  not  covered  by  the  petition  herein  of  tlie  United 
States  of  America,  no  decree  in  regard  to  such  subjects  is  made  herein, 
but  without  renouncing  the  power  and  duty  of  this  court  to  deal  with  all 
the  property  and  business  of  every  character  of  the  corporate  defendants 
in  effecting  the  abrogation  of  the  monopoly  herein  adjudged  illegal. 

"  (5)  Nothing  in  this  decree  contained  shall  prevent  the  defendants,  or 
any  of  them,  from  the  institution,  prosecution,  or  defense  of  any  suit, 
action,  or  proceeding  involving  any  of  their  property  or  rights. 

"(6)  The  petitioner  shall  recover  from  the  defendants  the  costs  of  this 
suit  to  be  duly  taxed  herein. 

"(7)  The  injunction  granted  by  the  second  subdivision  of  this  decree 
shall  take  effect  60  days  after  the  entry  of  this  decree,  in  case  no  appeal 
is  taken  from  it.  If  an  appeal  be  taken,  and  the  decree  be  superseded, 
its  operations  shall  be  suspended  until  such  time  as  shall  be  fixed  in  the 
final  decree  of  this  court  entered  on  the  mandate  of  the  Supreme  Court. ' ' 

For  another  form,  see  U.  S.  v.  Southern  Grocers'  Ass'n,  207  Fed.  434. 

FORM  LXVII.— PETITION  FOR  REHEARING. 

[Denied.     Colliery  Engineer  Co.  v.  Ewald,  126  Fed.  843.     The  author  was 
counsel  in  opposition.] 

[Title.] 

To  the  Honorable  the  Judges  of  the  Circuit  Court  of  the  United  States  in 
and  for  the  Southern  District  of  New  York  : 
Your  petitioner,  the  complainant,  respectfully  shows  as  follows: 
1.  The  bill  of  complaint  in  the  above  cause  was  filed  on  the  19th  day  of 
August,   1898,   alleging  infringement   })y  the   defendants   of   various   copy- 
rights owned  by  the  complainant;   answer  was   filed   putting  in   issue   the 
validity  and  ownership  of  said  copyrights  and  the  infringement  thereof; 


4214  APPENDIX 

general  replication  was  filed;  complainant  took  its  prim-a  facie  evidence 
proving  said  copyrights,  its  ownership  thereof  and  the  defendants'  infringe- 
ment thereof;  said  testimony  when  printed  aggregating,  inclusive  of  depo- 
sitions and  exhibits,  794  pages.  Defendants,  though  starting  to  take  testi- 
mony, failed  to  take  any  refuting  the  complainant 's  evidence".  The  case 
came  to  final  hearing  before  this  Court  at  the  Fall  Term  of  1901,  and  was 
argued  by  the  complainant  before  Judge  Wheeler  on  the  pleadings  and 
proofs;  no  appearance  being  made  by  the  defendants  at  said  argument. 
On  January  4,  1902,  the  decree  of  this  C!ourt  was  entered  in  favor  of  com- 
plainant whereby  it  was  adjudged  that  the  complainant  ' '  is  the  sole  and 
' '  exclusive  owner  and  proprietor  of  good  and  valid  copyrights  duly  ob- 
"tained  under  the  laws  of  the  United  States  on  each  and  all  of  the  fol- 
" lowing  publications"  (specifying  21  publications)  and  that  the  said 
defendants  and  each  of  them  ' '  have  infringed  upon  the  said  copyrights 
' '  and  each  of  them  and  upon  the  exclusive  rights  of  the  complainant 
"under  the  same  by  printing,  publishing  and  selling  and  causing  to  be 
"printed,  published,  distributed  and  sold  within  the  United  States  Books 
"and  drawing  plates  and  particularly  those  entitled  as  follows"  (speci- 
fying 20  publications  all  of  which  are  exhibits  on  file  in  this  Court)  and 
have  "also  unfairly  competed  with  the  complainant  in  business  by  imitat- 
"ing  and  causing  the  imitation  of  the  said  publications  of  the  complain- 
' '  ant,  and  particularly  in  the  construction,  arrangement  and  printing  of 
' '  said  infringing  publications  and  each  of  them ' '  and  that  the  defendants 
and  each  of  them  and  their  servants,  agents,  attorneys,  employees,  work- 
men and  confederates  be  enjoined  from  directly  or  indirectly  "publishing, 
"printing,  selling,  or  exposing  for  sale  or  otherwise  disposing  of  or  giving 
' '  away  or  causing  or  being  in  any  way  concerned  in  publishing,  selling 
"or  exposing  for  sale  or  otherwise  disposing  of  or  giving  away  the  books, 
"sheets,  papers  or  documents  hereinbefore  referred  to  or  any  books,  sheets 
' '  or  other  papers  or  documents  infringing  or  containing  said  copyrights 
"or  either  of  them  or  any  part  thereof,  or  like  or  similar  to  those  herein- 
" before  set  forth";  the  injunction  of  this  Court  was  issued  in  accordance 
with  said  decree  and  the  defendants  received  service  or  notice  thereof;  said 
decree  and  injunction  are  still  in  full  force  and  effect  and  never  have  been 
appealed  from. 

2.  On  information  and  belief  that  under  the  authority  of  the  West  Pub- 
lishing case,  79  Fed.,  756,  the  defendant's  publications  enumerated  in  said 
decree  and  all  parts  thereof,  were  and  are  thereby  adjudicated  infringe- 
ments and  outlaws;  the  unlawful  use  of  the  complainant's  copyrights  was 
adjudicated  to  have  been  made  by  the  defendants  in  preparing  all  parts 
of  the  defendants'  specified  publications  without  excepting  any  part  there- 
of; the  defendants  having  failed  prior  to  the  entry  of  said  decree,  to  show 
that  there  was  any  part  of  their  publications  in  the  preparation  of  which 
the  complainant's  copyrights  were  not  unlawfully  used,  as  under  the  West 
Publishing  decision  the  burden  was  upon  them  to  do  if  the  decree  was 
to  exempt  any  part;  and  that  said  adjudication  is  still  in  full  force  and 
effect  and  not  subject  to  review. 
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3.  On  information  and  belief  thereafter,  the  defendants  and  their  con 
federates  continued  to  directly  and  indirectly  publish  and  dispose  of  pub- 
lications which  were  substantially  the  same  as  and,  in  fact,  in  large  part 
manifestly  copied  from  the  publications  enjoined  by  said  decree  and  in- 
junction and  thereby  repeated  the  same  offense  against  which  said  decree 
was  entered  in  defiance  of  said  decree  and  injunction. 

4.  Thereafter,  the  complainant  duly  moved  that  the  defendants,  F.  W. 
Ewald,  United  Correspondence  Schools  Co.  and  their  confederates,  Leonard 
L.  Poates,  Leonard  W.  Seeligsburg  and  Consolidated  Schools  Co.  be  ad- 
judged in  contempt  of  said  decree  and  injunction  and  that  an  attachment 
be  issued  against  them,  and  each  of  them ;  said  motion  being  supported 
by  affidavits  and  exhibits  duly  served  and  filed  in  this  Court,  whereby  as 
your  petitioner  is  informed  and  believes  it  appeared  by  a  comparison  of 
the  contempt  exhibits  with  the  decree  exhibits,  as  well  as  by  the  admission 
of  the  defendants  in  their  testimony  on  the  accounting  under  the  decree, 
that  the  text  of  said  contempt  exhibits  was  copied  in  whole  or  in  part  from 
the  defendants'  publications  which  were  and  are  adjudicated  outlaws, 
infringements  and  copies  of  the  complainant's  copyrights  by  said  decree; 
the  defendants  filed  affidavits  in  opposition  to  said  motion  for  contempt 
in  which  it  was  not  denied  that  the  said  contempt  exhibits  were,  in  fact, 
in  large  part  copied  from  the  previous  editions  thereof  enjoined  under 
the  decree  without  excepting  any  portion. 

Wherffore,  upon  the  facts  proved  and  not  denied  it  appeared  as  your 
petitioner  is  informed  and  believes  that  the  defendants'  publications 
(which  were  by  force  of  the  decree  res  adjudicata  copies  of  the  complain- 
ant's publications)  had  been  copied  from  in  the  defendants'  publications 
agaiast  which  the  motion  for  contempt  was  directed,  so  that  there  re- 
mained no  question  of  infringement  on  the  contempt  motion  which  was 
not  already  conclusively  adjudicated  by  the  decree.  Said  contempt  motion 
came  on  to  be  heard  and, was  fully  argued  by  counsel  for  both  parties  on 
April  24  and  May  1,  1903,  and  was  held  by  the  Court  under  advisement. 

5.  On  information  and  belief  that  on  July  1,  1903,  the  Circuit  Court  of 
Appeals  for  the  Second  Circuit  handed  down  an  opinion  in  the  case  of 
Thompson  Co.  v.  American  Co.,  122  Fed.  922,  in  which  there  had  been  no 
decree  and  no  adjudication  of  infringement  but  in  which  the  question  of 
infringement  arose  on  motion  for  preliminary  injunction  and  in  which  it 
was  held  that  the  defendants  had  not  infringed  by  having  referred  to  a 
list  of  cases  in  the  complainant's  digest  to  assist  it  in  finding  the  author- 
ities which  it  examined  for  preparing  its  digest;  no  text  having  been  copied 
which  was  in  the  complainant 's  digest,  either  directly  from  that  digest  or 
from  the  publications  from  which  it  was  taken.  Said  opinion,  however, 
decided  that  to  copy  or  simulate  text  either  from  the  complainant's  pub- 
lication or  from  the  source  whence  it  was  complied  would  constitute  an 
infringement  in  the  following  terms  (italics  are  ours)  : 

"Counsel  for  Complainant  in   order  to  illustrate  their  position  put 
the  following  question: 
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'Suppose  the  author  of  a  dictionary  of  quotations  inserts  after  each 
quotation,  as  is  customary,  the  book  and  page  of  the  original  author, 
will  it  be  contended  that  the  compiler  of  a  subsequent  book  of  quota- 
tions could  have  his  clerk  copy  a  list  of  all  the  references  contained 
in  the  first  author's  book  without  copying  the  quotations  and  could 
then  go  to  the  original  authors  and  copy  the  quotations  found  at  the 
pages  indicated  by  the  references?  Yet  he  would  have  an  undoubted 
right  to  do  this  if  the  contention  in  the  applicant's  brief  is  sound.' 

"Assuming  that  the  question  is  answered  in  the  negative  we  do  not 
think  the  conclusion  follows,  it  may  very  well  be  that  the  second 
co7npiler  would  not  be  permitted  to  copy  the  qiiotations  and  for  the 
reasons  suggested  by  Lord  Collins  in  Moffat  v.  Gill,  supra.  He 
says:  'That  (the  defendant's  contention)  leaves  out  the  whole  merit; 
the  felicity  of  the  quotation;  its  adaptability  to  a  particular  end;  its 
illustration  of  a  particular  characteristic.  All  these  things  enter  into 
the  choice  of  one  quotation  as  apart  from  another.  That  is  a  process 
which  may  involve  gifts  both  of  knowledge  and  intelligence. ' 

' '  The  difficulty  with  the  counsel 's  hypothesis  is  that  the  ease  stated 
is  not  the  case  made  by  the  proofs.  The  defendant  Jias  not  copied  a 
sentence  or  a  word  from  the  complainant's  book  and,  of  course,  has  not 
appropriated  the  skill  and  taste  of  the  complainant  in  selecting  or 
arranging  quotations  ot  any  other  matter.  If,  in  the  case  put,  the 
subsequent  compiler  had  simply  made,  in  connection  with  other  lists, 
a  naked  list  of  the  authors  quoted,  it  cannot  be  doubted  that  he  would 
have  the  right  to  select  from  their  works  such  quotations  as  he  desired. ' ' 

If  it  were  assumed  in  this  case  (though  not  proved)  that  your  petitioner's 
text  was  a  compilation  of  quotations  which  could  only  be  infringed  by 
copying  those  quotations,  tlie  decree  would  constitute  an  adjudication  that 
such  quotations  were  copied  by  defendants,  and,  therefore,  establish  the 
very  fact  which  the  Thompson  case  held  would  constitute  an  infringement. 

6.  The  advance  number  of  the  Federal  Eeporter  containing  the  report  of 
said  Thompson  decision  was  not  received  by  complainant's  counsel  till  after 
August  5,  1903,  and  complainant's  counsel  was  unaware  of  the  said  decision 
and  had  no  opportunity  to  consider  or  to  argue  before  this  Court,  its  bear- 
ing, if  any,  upon  the  questions  presented  by  said  contempt  motion  in  this 
case. 

7.  On  August  5,  1903,  a  decision  was  handed  down  of  said  contempt 
motion  as  follows :  ."In  view  of  the  recent  decision  of  the  Court  of  Appeals 
"in  Edward  Thompson  Co.  vs.  Cyclopaedia  of  Law  and  Procedure,  tliis 
' '  motion  to  punish  for  contempt  must  be  denied. ' ' 

8.  Your  petitioner  most  respectfully  desires  an  opportunity  to  be  heard 
upon  the  question  as  to  the  effect  of  said  Thompson  decision  upon  the 
questions  involved  in  this  motion  for  contempt,  being  advised  that  it  is 
an  error  to  assume  that  said  Thompson  decision  is  an  authority  against 
the  granting  of  said  contempt  motion  but  that,  on  tlie  contrary,  the  ques- 
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tion  of  infringement  which  was  decided  by  said  Thompson  case  is  a  question 
which,  in  this  case,  is  not  open,  being  res  adjiuUcata  by  the  decree  in  so 
far  as  the  contempt  editions  were  manifestly  copied  from  the  decree  edi- 
tions. Moreover  that,  even  if  said  question  were  open  in  this  case,  the  said 
Thompson  decision  would  be  an  authority  in  the  affirmative  instead  of  in 
the  negative  on  the  facts  of  this  ease. 

9.  Your  petitioner  submits  that  the  Thompson  Co.  decision  did  not  in- 
volve the  question  upon  which  this  contempt  motion  depends,  namely: 
whether  a  defendant  under  a  decree  can  continue  without  contempt  of  the 
injunction,  to  publish  subsequent  editions  of  the  decree  publications  in  the 
preparation  of  which  the  decree  editions  were  copied  from. 

It  is  respectfully  submitted  that  it  was  impossible  for  such  a  question 
to  be  involved  in  that  decision  since,  in  that  case,  there  was  no  decree; 
neither  the  defendants'  books  nor  any  part  thereof  had  been  adjudicated 
as  infringements,  nor  were  they  later  editions  in  the  preparation  of  which 
it  was  admitted  that  earlier  editions  had  been  used  which  were  adjudicated 
infringements. 

We  respectfully  submit  that  the  question  in  this  case  is  not  whether  a 
decree  shall  be  entered  or  an  injunction  issue,  but  whether  a  decree  and 
injunction  already  issued  shall  be  enforced  against  the  defendants;  said 
decree  and  injunction  being  against  defendants'  publications  without  ex- 
empting any  portion  thereof,  as  it  had  a  right  to  be  under  the  West  Pul)- 
lishing  case  decision.  If  defendants  considered  that  they  were  entitled 
to  have  certain  portions  of  their  publications  exempted  by  said  decree 
from  the  operation  of  the  injunction,  they  should  have,  under  the  West 
Publishing  decision,  at  the  proper  time,  furnished  the  evidence  entitling 
them  to  such  exemption  and  secured  some  exemption  in  the  wording 
of  the  decree  and  injunction,  and  are  not  entitled  to  set  up  any  alleged 
right  to  such  exemption  as  an  excuse  for  violating  the  decree  and  injunction 
as  they  stand.  Your  .petitioner  submits  that  there  is  nothing  in  the 
Thompson  case  decision  which  supports  them  in  this  course. 

10.  Your  petitioner  further  submits  that  even  if  the  propriety  of  the 
injunction  could  be  questioned  on  this  contempt  motion,  the  Thompson  de- 
cision would  be  an  authority  in  its  favor  instead  of  against,  even  if  the 
text  of  the  complainant 's  copyrights  be  assumed  for  the  sake  of  the  argu- 
ment to  be  a  mere  compilation  of  quotations  from  various  text  books.  The 
Thompson  decision  draws  a  distinction  between  "a  naked  list  of  authors" 
and  a  compilation  of  quotations  from  such  authors,  holding  that  in  the 
case  of  a  naked  list  the  subsequent  compiler  "would  have  the  right  to 
"select  from  their  works  such  quotations  as  he  desired"  but  that  in  the 
case  of  a  compilation  of  quotations  "it  may  very  weU  be  that  the  second 
"compiler  would  not  be  permitted  to  copy  the  quotations  and  for  the 
^^  reasons  suggested  by  Lord  Collins  in  Moffat  v.  Gill,  supra.  He  says 
"'That  (the  defendant's  contention)  leaves  out  the  whole  merit;  the 
"felicity  of  the  quotation;  its  adaptability  to  a  particular  end;  its  illustra- 
"tion  of  a  particular  characteristic'  " 

In  other  words,  if  the  complainant's  copyrights  consisted  of  simply  an 
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instruction  to  the  student  that  the  knowledge  of  arithmetic  could  be 
acquired  by  reading  a  given  list  of  authors,  the  Thompson  case  would 
protect  a  subsequent  compiler  in  referring  to  that  list  of  authors  for  com- 
piling -a  later  book  of  instruction.  But  if  the  complainant's  copyright 
consists  of  a  compilation  of  quotations  from  those  authors  the  Thompson 
case  holds  that  the  subsequent  compiler  would  have  no  right  to  copy  such 
quotations  directly  from  the  complainant's  copyright,  nor  to  use  com- 
plainant's copyright  as  a  guide  for  the  selection  of  the  quotations  to  be 
copied  from  the  original  authors.  Your  petitioner  respectfully  submits  that 
on  the  evidence  in  this  case  upon  which  the  decree  was  founded,  the  most 
favorable  view  to  the  defendants  that  could  even  be  contended  for  would 
be  the  latter,  under  which  the  Thompson  decision  itself  is  an  authority  in 
favor  of  the  propriety  of  the  decree  and  the  injunction;  and  it  is  also 
a  distinct  authority  against  defendants'  position  in  this  case  that  they 
could  show  non-infringement  by  showing  that  "there  has  been  eliminated 
' '  from  such  new  editions  everything  complained  of  that  cannot  be  found 
"in  such  prior  publications"  (Master's  Kec,  p.  187,  and  Poates'  afft., 
p.  16).  This  process  of  elimination  which  defendants  ask  to  prove  that 
they  have  adopted  will  leave  the  very  compilation  of  selected  quotations 
from  the  prior  publications  which  the  Thompson  decision  condemns  as  an 
infringement. 

Wherefore  your  petitioner  prays  for  a  hearing  herein  upon  the  question 
of  effect  of  said  Thompson  decision  upon  the  issues  of  said  motion  for 
contempt  and  for  such  other  and  further  relief  as  may  seem  proper. 

And  your  petitioner  will  ever  pray,  etc. 

The  Colliery  Engineer  Company 
(renamed  International  Textbook  Co.), 

Petitioner. 
By 

GiFFORD  &  Bull, 

Complainant's  Solrs. 


I  hereby  certify  that  the  foregoing  petition  is  filed  in  good  faith;   and 
that  in  my  opinion  the  relief  therein  prayed  should  be  granted. 

Livingston  Gifford, 

Of  Counsel. 
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COMMON  LAW  FORM  I.— SUMMONS  UNDER  CODE  PRACTICE. 

United  States  District  Court,  For  the  Southern  District  of  New  York. 

[262  Fed.  680.] 

Annie  S.  Simons,  ] 

against 
Thomas   Nelson    Cromwell    and    Louls    H. 
Cramer,  as  executors   under  the   Last  Will 
and  Testament  of  Frank  Leslie,  deceased. 

To  the  above  named  Defendant: 

You  are  hereby  summoned  to  answer  the  complaint  in  this  action,  and  to 
serve  a  copy  of  your  answer  on  the  plaintiff's  attorney  within  twenty  days 
after  the  service  of  this  summons,  exclusive  of  the  day  of  service;  and 
in  case  of  your  failure  to  appear,  or  answer,  judgment  will  be  taken 
against  you  by  default  for  the  relief  demanded  in  the  complaint. 

Witness,  the  Hon.  Learned  Hand,  Judge  of  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  at  the  City  of 
New  York,  this  3rd  day  of  May  in  the  year  one  thousand  nine  hundred 
and  seventeen. 


[seal.] 


[court  seal.] 


Alex  Gilchrist,  Jr.,  Clerk. 
Roger    Foster, 
Plaintiff's   Attorney, 

Office  and   Post  Office   Address, 

55  Liberty  Street, 
Borough    of   Manhattan, 

New   York   Citv. 
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COMMON  LAW   FOEM  II.— EETUKN  OF   SEEVICE   OF   SUMMONS. 

[262  Fed.  680.] 

United  States  of  America,  ) 
Nor.  District  of  New  York,  ^  ^^•• 

I  hereby  certify  and  return  that  I  have  served  the  annexed  Summons 
on  the  therein  named  Louis  H.  Cramer  by  handing  to  and  leaving  a  true 
and  cotreet  copy  thereof  with  him  personally  at  Saratoga  Springs,  N.  Y,, 
in  said  District  on  the  16th  day  of  May,  A.  D.,  1917. 

Clatton   L.   Wheelke, 

U.    S.   Marshal. 

By  John  J.  O'Connor, 
Marshal  fees:  Deputy. 

Service      $2.00 
Expenses     3.34 

$5.34 

COMMON    LAW    FOKM    III.— PEAECIPE    FOE    SUMMONS    IN    DIS- 
TEICTS  OF  PENNSYLVANIA. 

[215  U.  S.  609,  in  which  the  author  was  counsel.] 

In  the  [District]  Court  of  the  United  States,  For  the  Eastern  District  of 

Pennsylvania. 

APEIL  SESSIONS,  1908.    NO.  314. 

Fries-Breslin  Company,  a  corporation  organ- 
ized and  existing  under  and  by  virtue  of  the 
State  of  New  Jersey, 
vs. 

William  Bergan  and  John  A.  Snyder,  citi- 
zens of  the  State  of  Pennsylvania  and  resi- 
dents of  the  Eastern  District  thereof. 

Issue  summons  trespass  as  above.  Eeturnable  the  first  Monday  of  August, 
1908. 

Graham  C.  Woodward, 
Attorney  for  the  Plaintiff. 
July  23rd,  1908. 
To  the  Clerk  of  the  U.  S.  C.  C. 

(Endorsed:  No.  314.  April  Sessions,  1908.  U.  S.  C.  C.  Fries-Breslin 
Company,  etc.,  vs.  William  Bergan  and  John  A.  Snyder,  citizens 
of  the  State  of  Pennsylvania,  etc.  Praecipe  Summons  Trespass. 
Graham  C.  Woodward.  Filed  July  23,  1908.  Henry  B.  Eobb,  Clerk. 
By  L.,  Deputy  Qerk.) 
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COMMON  LAW   FORM   IV.— SUMMONS   IN   DISTRICTS    OF    PENN- 
SYLVANIA AND  RETURN  OF  MARSHAL. 

[215  U.  S.  609.] 

United  States  of  America,       ) 
Eastern  District  of  Pennsylvania,   f 

THE  PRESIDENT  OF  THE  UNITED  STATES 

To  the  Marshal  of   the  Eastern  District   of  Pennftylvania,   Greeting: 

We  command  you,  That  you  summon  William  Bergan  and  John  A. 
Snyder,  citizens  of  the  State  of  Pennsylvania  and  residents  of  the  Eastern 
District  thereof,  late  of  your  District,  if  they  may  be  found  therein,  so 
that  they  be  and  appear  before  the  Judges  of  the  [District]  Court  of  the 
United  States,  in  and  for  the  Eastern  District  of  Pennsylvania,  at  a 
session  of  the  same  Court  to  be  holden  at  Philadelphia,  on  the  first  Monday 
of  August  next,  to  answer  to  Fries-Breslin  Company,  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  Jersey 
in  a  plea  of  trespass.    And  have  you  then  there  this  writ. 

[SKAL.] 

Witness  the  Honorable  [William  H.  Taft],  Chief  Justice  of  the  Supreme 
Court  of  the  United  States,  at  Philadelphia,  this  23rd  day  of  July, 
A.  D.  1908,  and  in  the  133rd  year  of  the  Independence  of  the 
United  States. 

Leo  a.  Lilly, 
Deputy  Clerk  of  Circuit  Court,  U.  S. 

COMMON   LAW    FORM   V.— RETURN    BY    MARSHAL    OF    SERVICE 

THEREOF. 

July  24th,  1908. 
At  Philadelphia,  in  my  district  served  the  within  writ  on  WiUiam  Bergan 
by  handing  a  true  and  attested  copy  thereof  to  an  adult  member  of  his 
family  to  wit,  his  daughter.  Miss  M.  Bergan,  at  No.  1315  Erie  Avenue. 
On  John  A.  Snyder  by  handing  him  a  true  and  attested  copy  thereof  at 
500  Walnut  street,  and  making  known  the  contents  of  the  same  to  both 
mentioned  parties. 

So  answers 

John    B.    Robinson, 

U.  S.  Marshal. 
Per 

R.  Newton  Thomas, 

Deputy. 
(Endorsed:  No.  314.  April  Session,  1908.  Circuit  Court  United  States, 
Eastern  District  of  Pennsylvania.  Fries-Breslin  Company  vs.  Wil- 
liam Bergan  and  John  A.  Snyder.  Summons.  Trespass.  Returnable  on 
the  first  Monday  of  August  next.  Graham  C.  Woodward,  Attorney 
for  Plaintiff.  Filed  Aug.  3,  1908.  Henry  B.  Robb,  Clerk.  By  L., 
Deputy  Clerk.) 
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COMMON  LAW  FOEM  VI.— APPEAEANCE  XJNDEE  CODE  PEACTICE. 

[262  Fed.  680.] 

United  States  IHstrict  Couri,  For  the  Southei-n  District  of  New  YorTc. 

Annie  S.  Simons, 
vs. 
Thomas    Nelson    Cromwell   and    Louis    H.   \  L.  17-20 
Cramer,  as  executors  under  the  Last  Will 
and  Testament  of  Frank  Leslie,  deceased. 
To  the  Cleric  of  said  Court: 

Please  enter   our   appearance   as  attorneys   for   the   defendant,   William 
Nelson  Cromwell  (erroneously  designated  in  the  title  herein  as  "Thomas" 
Nelson  Cromwell),  as  one  of  the  executors  under  the  last  Will  and  Testament 
of  Frank  Leslie,  deceased,  in  the  above  entitled  cause. 
Dated,  June  5,  1917. 

Sullivan  &  Cromwell, 
Attorneys    for    Defendant 
William  Nelson  Cromwell, 

49  Wall  Street, 
New  York,  N.  Y. 

COMMON     LAW     FORM     VII.— DECLARATION     UPON  .  CONTEACT 
WHEEE  PLEADINGS  FOLLOW  PEACTICE  AT  COMMON  LAW. 

[76  Fed.   427.] 

District  of  New  Jersey,  ss. 

The  Newark  City  Ice  Company,  the  defendant  in  this  suit,  which  is,  and 
at  the  time  of  the  commencement  of  this  action  was,  a  body  corporate 
created  by  the  laws  of  the  State  of  New  Jersey,  and  has  its  proper  place 
of  business  and  residence  and  principal  office  in  the  city  of  Newark,  in  the 
county  of  Essex,  in  said  State,  was  summoned  to  answer  Fred  S.  Fisher,  the 
plaintiff  therein,  who  at  the  time  of  the  commencement  of  this  action  was, 
and  is  now  and  always  has  been  an  alien,  and  a  subject  of  the  Kingdom 
of  Great  Britain,  and  a  citizen  of  the  Dominion  of  Canada,  and  a  resident 
of  the  city  of  Saint  John,  in  the  Province  of  New  Brunswick,  in  the  said 
Dominion  of  Canada,  in  an  action  upon  contract,  and  thereupon,  the  plain- 
tiff, by  Eoger  Foster,  Esq.,  his  attorney,  complains: 

(1)  For  that  whereas,  heretofore,  to  wit,  on  or  about  the  thirteenth  day 
of  February,  eighteen  hundred  and  ninety,  at  Saint  John,  in  the  Province 
of  New  Brunswick  aforesaid,  to  wit,  at  the  city  of  Newark,  in  the  county 
of  Essex,  State  aforesaid,  the  said  defendant  made  and  entered  into  a  cer- 
tain instrument  in  writing  under  seal  with  the  said  plaintiff,  a  true  copy 
of  which  said  instrument  is  hereto  attached  and  marked  "Exhibit  One,"  and 
which  it  is  prayed  may  be  deemed  and  taken  as  if  the  same  were  set  out  in 
full  in  this  count,  the  initials  F.  O.  B.  in  said  instrument  in  writing  under 
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seal,  signifying  free  on  board;  by  which  said  instrument  in  writing  under 
seal,  the  said  defendant  l)argained  for  and  bought   of  the   said  plaintiff, 
and  the  said  plaintiff  at  the  special  instance  and  request  of  the  said  de- 
fendant, and   by  the   said   instrument   under   seal,   covenanted   to   sell,   and 
then  and  there  did  sell  ti)  the  said   defendant  a  large  quantity  of  goods, 
to    wit,    fifteen   thousand    tons,    of    two    thousand    pounds    to    the    ton,   of 
good  mercantile  ice,   of   not   less   than   twelve   inches   in   thickness,   at   the 
rate  of  price  of  one  dollar  and  sixty  cents  for  each  and  every  ton  thereof, 
to   be   delivered   by   the   said   plaintiff   to    the   said   defendant   during   the 
months    of    June,    July,    August    and    September,    eighteen    hundred    and 
ninety,  in  the  parish   of  Eothesay,  county   of  Kings,  in  the   Dominion  of 
Canada  aforesaid,  and  to  be  paid  for  by  the  said  defendant  to  the   said 
plaintiff    as    follows:      Three    thousand    seven    hundred    and    fifty    dollars 
upon    the    signing   of    said    instrument    under    seal,    three    thousand    seven 
hundred  and  fifty  dollars  in  March,  eighteen  hundred  and  ninety,  if  three- 
quarters  of  the  said  fifteen  thousand  tons  of  ice  be  then  stored  in  certain 
buildings,  then  in  course   of  erection,  or  in   a   building  to   be   erected   on 
land  owned  by  the  Skid  plaintiff,  situate  on  the  shore  of  the  Kennebeeasis 
river,    in   the   parish    of    Rothesay    and    county    of    Kings,    the    said    land 
having    been    bouglit    from    one    Susannah    Hicks;    and    seventy-five    cents 
a  ton  as  ice  is  shipped,  said  seventy-five  cents  to  be  paid  by  said  drafts 
drawn  by   the   said   Fisher   on  the   said   Newark   City   Ice   Company,   with 
bills  of  lading  attached,  and  weight  to  be  verified  by  sworn  weighers,  and 
their  certificate  to  be  attached  to  the  bill  of  lading,  on  the  payment  in  full 
of  the  said  advance,  sight  drafts  as  aforesaid  to  be  drawn  for  one  dollar 
and  sixty  cents  a  ton  on  ice  as  shipped;   the  said  pl&intiff  further  cove- 
nanting that  the  said  ice  shall  be  packed  and  delivered  free  on  board,  on 
board  of  a  vessel  suitably  and  properly  dunnaged  for  a  voyage  to  Newark 
aforesaid ;    and    it    being    also    further    agreed    and    covenanted    by    and 
between  the  said  plaintiff  and  the  said  defendant  in  the  said  instrument 
under  seal,  that  the  ice  as  soon  as  cut  shall  be  the  absolute  property  of 
the   said   Newark   City   Ice   Company   but   in   case   the    said   Newark   City 
Ice   Company  shall  refuse   to   accept  or   pay  said  sight   drafts,   the  prop- 
erty  in   the   said   ice   to    revest   in   the    said    plaintiff;    and    further,    that 
the  said  plaintiff  shall  put  at  least  eleven  thousand  two  hundred  and  fifty 
tons    of    ice,   properly    stored,    in    said    building    or    buildings    during    the 
month   of   March,    eighteen   hundred   and   ninety,   or   in   a   building   to    be 
erected  by  the  said  Fred  S.  Fisher,  leased  from  Wetmore  estate,  situate 
in  Clifton,  in  said  county  of  Kings,  or  in  any  other  building  to  be  approved 
of  by  the  said  Newark  City  Ice  Company;  and  further,  that  the  said  Fred 
S.  Fisher,  the  plaintiff  herein,  shall  have  the  right  to  make  up  the  quantity 
to  be  delivered  as  aforesaid  by  purchase   or  otherwise,   indemnifying  the 
said  Newark  City  Ice  Company  for  any  additional  expense  they  may  be  put 
to ;  in  pursuance  of  which  said  agreement  in  writing  under  seal,  the  said 
plaintiff   cut   and  stored,   in   the  month   of   March,   eighteen   hundred   and 
ninety,  in  the  building  or  buildings  in  said  instrument  under  seal  desig- 
nated, eleven  thousand  two  hundred  and  fifty  tons,  of  two  thousand  pounds 
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to  the  ton,  of  good  mercantile  ice,  of  not  less  than  twelve  inches  in  thick- 
ness, being  three-quarters  of  the  said  fifteen  thousand  tons  of  ice,  which, 
under  the  said  contract,  he  covenanted  to  cut  and  store  in  the  said  building 
or  buildings,  in  the  said  month  of  March;  and  the  said  defendant,  in  pur- 
suance of  his  covenant  in  the  said  agreement  under  seal  contained,  did  pay 
unto  the  said  plaintiff  upon  the  execution  of  the  said  agreement,  the  said 
sum  of  three  thousand  seven  hundred  and  fifty  dollars,  and  did  further  pay 
in  or  about  the  month  of  March,  eighteen  hundred  and  ninety,  the  sum 
of  three  thousand  seven  hundred  and  fifty  dollars;  and  aftervi^ards,  to  wit, 
on  or  about  the  seventh  day  of  April,  eighteen  hundred  and  ninety,  the 
said  plaintiff  and  the  said  defendant  made  and  executed  another  instrument 
in  writing,  a  true  copy  of  which  is  hereto  attached  and  marked  "Exhibit 
Two,"  and  which  it  is  prayed  may  be  deemed  and  taken  as  part  of  this 
count,  as  fully  as  if  the  agreement  were  at  length  set  forth;  by  which 
said  instrument  in  writing,  and  in  part  fulfillment  of  the  aforesaid  instru- 
ment in  writing  under  seal,  bearing  date  the  thirteenth  day  of  February, 
eighteen  hundred  and  ninety,  the  said  plaintiff  conveyed  to  the  said  de- 
fendant eleven  thousand  two  hundred  and  fifty  tons  of  ice,  of  two  thousand 
pounds  to  the  ton,  then  and  there  situate,  and  being  in  certain  ice  houses 
in  the  parish  of  Eothesay,  in  the  county  of  Kings  aforesaid ;  it  being  further 
agreed  upon  between  the  said  plaintiff  and  the  said  defendant  that  instead 
of  the  said  Newark  City  Ice  Company  having  to  pay  seventy-five  cents  a 
ton  for  ice  as  delivered  as  provided  in  said  contract,  they  shall  only  have 
to  pay  sixty  cents  a  ton  for  ice  as  delivered,  until  the  advance  made  by 
them  shall  have  been  repaid  or  made  good  to  them  by  the  difference 
between  such  sixty  cents  and  the  contract  price  of  such  ice  delivered, 
namely,  one  dollar  and  sixty  cents  a  ton;  in  consideration  thereof,  and 
that  the  said  plaintiff  at  the  like  special  instance  and  request  of  the  said 
defendant  had  then  and  there  undertaken,  covenanted  and  faithfully 
promised  to  said  defendant  at  the  time  and  at  the  place  aforesaid,  it, 
the  said  defendant,  undertook,  covenanted  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  accept  the  said  ice  of  and  from  him,  tlie 
said  plaintiff,  and  to  pay  him  for  the  same  on  the  delivery  thereof,  to  it, 
the  said  defendant,  as  aforesaid  in  manner  aforesaid;  and  the  said 
plaintiff  afterwards,  to  wit,  on  or  about  the  seventh  day  of  April,  eighteen 
hundred  and  ninety,  did  then  and  there  deliver  to  the  said  defendant 
eleven  thousand  two  hundred  and  fifty  tons,  of  two  thousand  pounds  to 
the  ton,  of  good  mercantile  ice  of  not  less  twelve  inches  in  thickness, 
which  the  said  defendant  then  and  there  accepted  in  part  performance  of 
the  said  instrument  under  seal,  bearing  date  the  thirteenth  day  of 
February,  eighteen  hundred  and  ninety;  and  the  said  plaintiff  afterwards, 
to  wit,  in  the  months  of  June,  July,  August  and  September,  A.  D.  eighteen 
hundred  and  ninety,  packed  and  delivered  free  on  board,  on  board  of  a 
vessel  suitably  and  properly  dunnaged  for  a  voyage  to  Newark,  in  the 
State  of  New  Jersey,  six  thousand  one  hundred  and  fifty-four  and  fourteen 
hundred  and  eighty  two-thousandtlis  tons,  of  two  thousand  pounds  to  the 
ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness,  in 
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accordance  with  his  said  promise,  covenant  and  undertaking  to  the  said 
defendant;  and  the  said  defendant  to  pay  to  the  said  plaintiff  in  the 
manner  provided  for  by  said  agreement  in  writing  under  seal,  three  thou- 
sand five  hundred  and  four  dollars  and  forty-five  cents,  over  and  above 
the  said  sum  of  seven  thousand  five  hundred  dollars,  which  the  said 
defendant  had  theretofore  paid  to  the  said  plaintiff  under  the  terms  of 
said  agreement  in  writing  under  seal,  bearing  date  February  thirteenth, 
eighteen  hundred  and  ninety;  and  although  the  said  plaintiff,  afterwards, 
and  during  the  month  of  September,  eighteen  hundred  and  ninety,  was 
ready  and  willing  and  then  and  there  tendered  and  offered  to  deliver, 
at  the  places  in  said  agreement  designated,  free  on  board,  on  board  of  a 
vessel  suitably  and  properly  dunnaged  for  a  voyage  to  Newark,  the  bal- 
ance of  the  eleven  thousand  two  hundred  and  fifty  tons  of  ice  conveyed  to 
the  said  defendant  by  the  said  instrument  in  writing  of  April  seventh 
eighteen  hundred  and  ninety,  to  wit,  five  thousand  and  ninety-five  and  five 
hundred  and  twenty-two  thousandths  tons  of  ice;  and  was  further  ready 
and  willing,  and  then  and  there  tendered  and  offered  to  deliver  three 
thousand  seven  hundred  and  fifty  tons,  of  two  thousand  pounds  to  the 
ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness, 
which  the  said  plaintiff  had  agreed  to  purchase,  and  had,  in  fact,  pur- 
chased under  the  riglit  reserved  to  him  by  said  agreement  in  writing  under 
seal,  at  the  place  designated  in  said  writing  under  seal;  and  had  further 
tendered  and  offered  to  indemnify  the  said  defendant  for  any  additional 
expense  it  may  be  put  to  by  reason  of  the  said  purchase  of  the  said  three 
thousand  seven  hundred  and  fifty  tons  of  ice,  and  then  and  there  requested 
the  said  defendant  to  accept  the  same  and  to  pay  him,  the  said  plaintiff, 
for  the  same,  in  the  manner  provided  for  by  the  said  agreement  herein- 
before contained;  yet  the  said  defendant,  not  regarding  its  said  promise 
and  undertaking,  but  contriving  and  craftily  and  subtly  intending  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  or  would 
not  at  the  said  time  when  it  was  so  requested  as  aforesaid,  or  at  any 
time  before  or  afterwards,  accept  the  said  goods  or  any  part  thereof, 
of  and  from  the  said  plaintiff,  or  pay  him  for  the  same  as  aforesaid, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  and  specifically 
on  or  about  the  sixteenth  day  of  September,  eighteen  hundred  and  ninety, 
notified  the  said  plaintiff  that  it  would  not  on  its  part  perform  the  cove- 
nants and  agreements  by  it  to  be  performed  under  the  said  agreement 
in  writing  under  seal,  of  the  thirteenth  day  of  February,  eighteen  hundred 
and  ninety,  and  of  the  said  agreement  in  writing  bearing  date  the  seventh 
day  of  April,   eighteen  hundred  and  ninety. 

(2.)  And  for  that  whereas,  heretofore,  to  wit,  on  or  about  the  thir- 
teenth day  of  February,  eighteen  hundred  and  ninety,  at  Saint  John, 
in  the  Province  of  New  Brunswick  aforesaid,  to  wit,  at  the  city  of 
Newark,  in  the  county  of  Essex,  State  aforesaid,  in  consideration  of 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
would  cut  for  it,  the  said  defendant,  certain  chattels,  to  wit,  fifteen  thou- 
sand tons,  of  two  thousand  pounds  to  the  ton,  of  good  mercantile  ice  of  not 
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less  than  twelve  inches  in  thickness,  at  and  for  a  certain  price,  to  wit,  one 
dollar  and  sixty  cents  for  each  and  every  ton  thereof,  and  would  deliver  the 
said  chattels  to  the  said  defendant  during  the  months  of  June,  July,  August 
and  September,  eighteen  hundred  and  ninety,  in  the  parish  of  Rothesay, 
county  of  Kings,  in  the  Dominion  of  Canada  aforesaid,  according  to  the 
terms  of  a  certain  other  instrument  in  writing  under  seal,  a  true  copy  of 
which  said  instrument  is  hereto  attached  and  marked  "Exhibit  One,"  and 
which  it  is  prayed  may  be  deemed  and  taken  as  if  the  same  were  set  out 
in  full  in  this  count,  the  initials  F.  O.  B.  in  said  instrument  signifying  free 
on  board,  it,  the  said  defendant,  undertook  and  covenanted  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  accept  the  said  chattels  of 
the  said  plaintiff  when  so  cut  and  delivered,  and  to  pay  him  for  the  same 
the  price  aforesaid,  in  manner  following,  that  is  to  say,  three  thousand  seven 
hundred  and  fifty  dollars  upon  the  signing  of  the  said  instrument  under 
seal,  three  thousand  seven  hundred  and  fifty  dollars  in  March,  eighteen  hun- 
dred and  ninety,  if  three-quarters  of  the  said  fifte^  thousand  tons  of  ice 
be  then  stored  in  a  building  to  lie  erected  on  land  owned  by  the  said 
plaintiff,  situate  on  the  shore  of  the  Kennebecasis  river,  in  the  parish  of 
Rothesay  and  county  of  Kings,  the  said  land  having  been  bought  from  one 
Susannah  Hicks;  and  seventy-five  cents  a  ton  as  ice  is  shipped,  said  seventy- 
five  cents  to  be  paid  by  sight  drafts  drawn  by  the  said  Fisher  on  the  said 
Newark  City  Ice  Company,  with  bills  of  lading  attached,  and  weight  to  be 
verified  by  sworn  weighers,  and  their  certificate  to  be  attached  to  the  bill 
of  lading,  on  the  payment  in  full  of  the  said  advance,  sight  drafts  as 
aforesaid  to  be  drawn  for  one  dollar  and  sixty  cents  a  ton  on  ice  as 
shipped;  the  said  plaintiff  further  covenanting  that  the  said  ice  shall  be 
packed  and  delivered  free  on  board,  on  board  of  a  vessel  suitably  and  prop- 
erly dunnaged  for  a  voyage  to  Newark  aforesaid;  and  it  being  also  further 
agreed  and  covenanted  by  and  between  the  said  plaintiff  and  the  said  de- 
fendant in  said  instrument  under  seal,  that  the  ice  as  soon  as  cut  shall  be 
the  absolute  property  of  the  said  Newark  City  Ice  Company,  but  in  case 
the  said  Newark  City  Ice  Company  shall  refuse  to  accept  or  pay  said 
sight  drafts,  the  property  in  the  said  ice  to  revest  in  the  said  plaintiff; 
and  further  that  the  said  plaintiff  shall  put  at  least  eleven  thousand  two 
hundred  and  fifty  tons  of  ice  properly  stored  in  said  building  or  buildings 
during  the  month  of  March,  eighteen  hundred  and  ninety,  or  in  a  build- 
ing to  be  erected  by  the  said  Fred  S.  Fisher  leased  from  Wetmore  estate, 
situate  in  Clifton,  in  said  county  of  Kings,  or  in  any  other  building  to  be 
approved  of  by  the  said  Newark  City  Ice  Company;  and  further  that 
said  Fred  S.  Fisher,  the  plaintiff  herein,  shall  have  the  right  to  make  up 
the  quantity  to  be  delivered  as  aforesaid,  by  purchase  or  otherwise,  in- 
demnifying the  Newark  City  Ice  Company  for  any  additional  expense  they 
may  be  put  to;  in  pursuance  of  which  said  agreement  in  writing  under 
seal,  the  said  plaintiff  cut  and  stored  in  the  month  of  March,  eighteen  hun- 
dred and  ninety,  in  the  building  or  buildings  in  said  instrument  under  seal 
designated,  eleven  thousand  two  hundred  and  fifty  tons,  of  two  thousand 
pounds  to  the  ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches 
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in  thickness,  being  three-quarters  of  the  said  fifteen  thousand  tons  of  ice 
which,  under  the  said  contract,  he  covenanted  to  cut  and  store  in  said 
building  or  buildings  in  the  said  month  of  March;  and  the  said  defendant, 
in  pursuance  of  its  covenant  in  the  said  agreement  under  seal  contained, 
did  pay  unto  the  said  plaintiff  upon  the  execution  of  the  said  agreement 
the  sum  of  three  thousand  seven  hundred  and  fifty  dollars,  and  did  further 
pay  in  or  about  the  month  of  March,  eighteen  hundred  and  ninety,  the 
sum  of  three  thousand  seven  hundred  and  fifty  dollars;  and  afterwards,  to 
wit,  on  or  about  the  seventh  day  of  April,  eighteen  hundred  and  ninety, 
the  said  plaintiff  and  the  said  defendant  made  and  executed  another  in- 
strument in  writing,  a  true  copy  of  which  is  hereto  attached  and  marked 
"Exhibit  Two,"  and  which  it  is  prayed  may  be  deemed  and  taken  as  part 
of  this  count  as  fully  as  if  the  agreement  was  here  at  length  set  forth;  by 
which  said  instrument  in  writing  and  in  part  fulfillment  of  the  aforesaid 
instrument  in  writing  under  seal,  bearing  date  the  thirteenth  day  of  Feb- 
ruary, eighteen  hundred  and  ninety,  the  said  plaintiff  conveyed  to  the  said 
defendant  eleven  thousand  two  hundred  and  fifty  tons  of  ice,  of  two 
thousand  pounds  to  the  ton,  then  and  there  situate  and  being  in  certain  ice 
houses  in  the  parish  of  Rothesay,  in  the  county  of  Kings  aforesaid ;  it  being 
further  agreed  upon  between  the  said  defendant  and  the  said  plaintiff 
that  instead  of  the  Newark  City  lee  Company  having  to  pay  seventy-five 
cents  a  ton  for  ice  as  delivered,  as  provided  in  said  contract,  they  shall 
only  have  to  pay  sixty  cents  a  ton  for  ice  as  delivered  until  the  advance 
made  by  them  shall  have  been  repaid  or  made  good  to  them  by  the  differ- 
ence between  such  sLxty  cents  and  the  contract  price  of  such  ice  delivered, 
namely,  one  dollar  and  sixty  cents  a  ton;  and  the  said  plaintiff  avers  that 
he,  confiding  in  the  said  promise,  covenant  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  at  or  about  the  time  in  said  agreement 
under  seal  named,  in  the  parish  of  Eothesay,  county  of  Kings,  in  the 
Dominion  of  Canada  aforesaid,  to  wit,  at  Newark  aforesaid,  the  said  chat- 
tels at  and  for  the  said  price,  to  wit,  at  and  for  the  sum  of  one  dollar 
and  sixty  cents  per  ton,  and  afterwards,  to  wit,  on  the  days  and  year 
aforesaid,  in  the  parish  of  Eothesay  aforesaid,  to  wit,  at  Newark  afore- 
said, was  ready  and  willing  and  then  and  there  offered  to  deliver  the  same 
to  the  defendant  and  requested  it  to  accept  the  same,  and  of  all  which 
said  premises  the  said  defendant  then  and  there  had  notice;  and  the  said 
plaintiff  afterwards,  to  wit,  on  or  about  the  seventh  day  of  April,  eighteen 
hundred  and  ninety,  did  then  and  there  deliver  to  the  said  defendant  eleven 
thousand  two  hundred  and  fifty  tons  of  ice,  of  two  thousand  pounds  to  the 
ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness,  which 
the  said  defendant  then  and  there  accepted  in  part  performance  of  the 
said  instrument  under  seal,  bearing  date  the  thirteenth  day  of  February, 
eighteen  hundred  and  ninety,  and  the  said  plaintiff  afterwards,  to  wit,  in 
the  months  of  June,  July,  August  and  September,  eighteen  hundred  and 
ninety,  packed  and  delivered  free  on  board,  on  board  of  vessels  suitably 
and  properly  dunnaged  for  a  voyage  to  Newark,  in  the  State  of  New 
Jersey,  six  thousand  one  hundred  and  fifty-four  and  fourteen  hundred  and 
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eighty-two  thousandths  tons,  of  two  thousand  pounds  to  the  ton,  of  good 
mercantile  ice  of  not  less  than  twelve  inches  thickness,  in  accordance  with 
his  said  promise,  covenant  and  undertaking  to  the  said  defendant;  and 
the  said  defendant  did  pay  to  the  said  plaintiff  in  the  manner  provided  for 
by  said  agreement  in  writing  under  seal,  tlirce  thousand  five  hundred  and 
four  dollars  and  forty-five  cents  over  and  above  the  said  sum  of  seven  thou- 
sand five  hundred  dollars  which  the  said  defendant  had  theretofore  paid  to 
the  said  plaintiff,  under  the  terms  of  said  agreement  in  writing  under  seal, 
bearing  date  February  thirteenth,  eighteen  hundred  and  ninety;  and  al- 
though the  said  plaintiff  afterwards  during  the  month  of  September, 
eighteen  hundred  and  ninety,  was  ready  and  willing  and  then  and  there 
tendered  and  offered  to  deliver  at  the  place  in  said  agreement  designated 
free  on  board,  on  board  of  vessels  suitably  and  properly  dunnaged  for 
a  voyage  to  Newark,  the  balance  of  the  eleven  thousand  two  hundred 
and  fifty  tons  of  ice  conveyed  to  the  said  defendant  by  the  said  instrument 
in  writing  of  April  seventh,  eighteen  hundred  and  ninety,  to  wit,  five 
thousand  and  ninety-five  and  five  hundred  and  twenty-two  thousandths  tons 
of  ice,  and  was  further  ready  and  willing  and  then  and  there  tendered  and 
offered  to  deliver  three  thousand  seven  hundred  and  fifty  tons,  of  two  thou- 
sand pounds  to  the  ton,  of  good  mercantile  ice  of  not  less  than  twelve 
inches  in  thickness,  which  the  said  plaintiff  had  agreed  to  imrehase  and 
had  in  fact  purchased  under  the  right  reversed  to  him  by  said  agreement 
in  writing  under  seal,  at  the  place  designated  in  said  writing  under  seal,  and 
had  further  tendered  and  offered  to  indemnify  the  said  defendant  for  any 
additional  expense  it  may  be  put  to  by  reason  of  the  said  purchase  of  the 
said  three  thousand  seven  hundred  and  fifty  tons  of  ice,  and  then  and 
there  requested  the  said  defendant  to  accept  the  same  and  to  pay  him,  the 
said  plaintiff,  for  the  same  in  the  manner  provided  for  by  the  said  agree- 
ment hereinbefore  contained;  yet  the  said  defendant,  not  regarding  its  said 
promise,  covenant  and  undertaking,  but  contriving  and  intending  to  injure 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  then,  or  at  any  other 
time,  accept  the  said  chattels  of  the  said  plaintiff  or  pay  him  the  said  price 
thereof,  or  any  part  thereof,  but  it  to  do  so  hath  hitherto  wholly  neglected 
and  refused  and  still  neglects  and  refuses. 

(3.)  And  for  that  whereas,  heretofore,  to  wit,  on  or  about  the  thirteenth 
day  of  February,  eighteen  hundred  and  ninety,  at  Saint  John,  in  the 
Province  of  New  Brunswick  aforesaid,  to  wit,  at  the  city  of  Newark,  in  the 
county  of  Essex,  State  aforesaid,  in  consideration  that  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said  defendant,  would  cut  and 
deliver  to  the  said  defendant  fifteen  thousand  tons,  of  two  thousand  pounds 
to  the  ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness, 
said  ice  to  be  packed  and  delivered  free  on  board,  on  board  of  vessels  suit- 
ably and  properly  dunnaged  for  a  voyage  to  Newark  aforesaid,  during  the 
months  of  June,  July,  August  and  September,  eighteen  hundred  and  ninety, 
at  and  for  a  certain  price,  to  wit,  one  dollar  and  sixty  cents  per  ton,  the 
said  defendant  agreed  to  pay  therefor  the  said  sum  of  one  dollar  and  sixty 
cents  per  ton  in  manner  following,  to  wit,  three  thousand  seven  hundred 
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and  fifty  dollars  upon  the  signing  of  a  certain  instrument  in  writing  under 
seal,  a  true  copy  of  which  is  hereto  attached  and  marked  "Exhibit  One," 
and  which  it  is  prayed  may  be  deemed  and  taken  as  if  the  same  was  set 
out  in  full  in  this  count,  the  initials  F.  O.  B.  in  said  instrument  signifying 
free  on  board;  a  further  sum  of  three  thousand  seven  hundred  and  fifty 
dollars  in  the  mouth  of  March  next,  if  three-quarters  of  said  fifteen  thousand 
tons  of  ice  is  stored  in  certain  buildings  in  said  agreement  in  writing  under 
seal  specified,  and  seventy-five  cents  a  ton  as  ice  is  shipped,  said  seventy- 
five  cents  to  be  paid  by  sight  drafts  drawn  by  the  said  Fisher  on  the  said 
Newark  City  Ice  Company,  with  bills  of  lading  attached  and  weight  to  be 
verified  by  sworn  weighers,  and  their  certificate  to  be  attached  to  the  bills 
of  lading,  on  the  payment  in  full  of  the  said  advance,  sight  drafts  as  afore- 
said to  be  drawn  for  one  dollar  and  sixty  cents  a  ton  on  ice  as  shipped; 
and  it  was  further  agreed  and  covenanted  by  and  between  the  said  plaintiff 
and  the  said  defendant  in  the  said  instrument  under  seal,  that  ice  as  soon 
as  cut  shall  be  the  absolute  property  of  the  said  Newark  City  Ice  Company, 
but  in  case  the  Newark  City  Ice  Company  shall  refuse  to  accept  or  pay 
said  sight  drafts,  the  property  in  the  said  ice  to  revest  in  the  said  plaintiff; 
and  further,   that   the  said   plaintiff   shall  put   at   least   eleven   thousand 
two  hundred  and  fifty  tons  of  ice  properly  stored  in  said  building  or  build- 
ings during  the  month   of   March,   eighteen  hundred   and   ninety,   or  in  a 
building  to  be  erected  by  said  Fred  S.  Fisher,  leased  from  Wetmore  estate, 
situate  in  Clifton,  in  said  county  of  Kings,  or  in  any  other  building  to  be 
approved  of  by  the  said  Newark  City  Ice  Company;   and  further,  that  the 
said  Fred  S.  Fisher,  the  plaintiff  herein,  shall  have  the  right  to  make  up 
the  quantity  to  be  delivered  as  aforesaid  by  purchase  or  otherwise,  indem- 
nifying the  Newark  City  Ice  Company  for  any  additional  expense  they  may 
be  put  to;  in  pursuance  of  which  said  agreement  in  writing  under  seal,  the 
said  plaintiff  cut  and  stored  in  the  month  of  March,  eighteen  hundred  and 
ninety,  in  the  building  or  buildings  in  said  instrument  under  seal  designated, 
eleven  thousand  two  hundred  and  fifty  tons,  of  two  thousand  pounds  to  the 
ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  thickness,  being 
three  quarters  of  the  said  fifteen  thousand  tons  of  ice  which  under  said 
contract  he  covenanted  to  cut  and  store  in  the  said  building  or  buildings 
in  the  said  month  of  March;  and  the  said  defendant,  in  pursuance  of  its 
covenant  in  the  said  agreement  under  seal  contained,  did  pay  unto  the  said 
plaintiff  upon  the  execution  of  the  said  agreement,  the  sum  of  three  thou- 
sand seven  hundred  and  fifty  dollars,  and  did  further  pay  in  or  about  the 
month  of  March,  eighteen  hundred  and  ninety,  the  sum  of  three  thousand 
seven  hundred  and  fifty  dollars ;  and  after,  to  wit,  on  or  abQut  the  seventh 
day  of  April,  eighteen  hundred  and  ninety,  the  said  plaiiitiff  and  the  said 
defendant  made  and  executed  another  instrument  in  writing,  a  true  copy 
of  which  is  hereto  attached  and  marked  "Exhibit  Two,"  of  wiiich  it  is 
prayed  may  be  deemed  and  taken  as  part  of  this  count,  as  fully  as  if  the 
agreement  were  here  at  length  set  forth;  by  which  said  instrument  in  writ- 
ing  the   said    plaintiff'   conveyed    to    the    said    defendant    eleven    thousand 
two  hundred  and  fifty  tons  of  ice,  of  two  thousand  pounds  to  the  ton,  then 
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and  there  situate  and  being  in  certain  ice-houses  in  the  parish  of  Eothesay, 
in  the  county  of  Kings,  aforesaid;  it  being  further  agreed  upon  between 
the  said  plaintiff  and  the  said  defendant  that  instead  of  the  Newark  City 
Ice  Company  having  to  pay  seventy-five  cents  a  ton  for  ice  as  delivered 
as  provided  in  said  instrument  in  writing  under  seal,  of  the  thirteenth 
day  of  February,  eighteen  hundred  and  ninety,  they  shall  only  have  to  pay 
sixty  cents  a  ton  for  ice  as  delivered  until  the  advance  made  by  them  shall 
have  been  repaid  or  made  good  to  them  by  the  difference  between  such  sixty 
cents  and  the  contract  price  of  such  ice  delivered,  namely,  one  dollar  and 
sixty  cents  a  ton ;  and  the  said  plaintiff  says  that  afterwards,  to  wit,  in  the 
months  of  June,  July,  August  and  September,  eighteen  hundred  and  ninety, 
he  packed  and  delivered  in  the  parish  of  Eothesay  aforesaid,  to  wit,  at 
Newark  aforesaid,  free  on  board,  on  board  of  vessels  suitably  and  properly 
dunnaged  for  a  voyage  to  Newark,  six  thousand  one  hundred  and  fifty-four 
and  fourteen  hundred  and  eighty  two-thousandths  tons,  of  two  thousand 
pounds  to  the  ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches 
thickness,  in  accordance  with  his  said  promise,  covenant  and  undertaking; 
and  the  said  defendant  did  pay  to  the  said  plaintiff,  upon  the  delivery  of 
said  goods  and  chattels  on  board  of  said  vessel,  the  further  sum  of  three 
thousand  five  hundred  and  four  dollars  and  forty-five  cents;  and  the  said 
plaintiff  says  that  he  was  ready  and  willing,  and  did  offer  during  the  said 
months  of  June,  July,  August  and  September,  eighteen  hundred  and  ninety, 
to  pack  and  deliver  free  on  board,  on  board  of  vessels  suitably  and  prop- 
erly dunnaged  for  a  voyage  to  Newark  aforesaid,  and  at  the  places  desig- 
nated in  said  agreements,  the  balance  of  the  said  eleven  thousand  two  hun- 
dred and  fifty  tons  of  ice  cut  and  stored  as  aforesaid,  to  wit,  three  thou- 
sand and  ninety-five  and  five  hundred  and  twenty  two-thousandths  tons  of 
ice,  and  was  further  ready  and  willing  and  then  and  there  offered  to  make 
up  the  quantity  of  fifteen  thousand  tons  to  be  delivered  under  said  agree- 
ment in  writing  under  seal,  of  the  thirteenth  day  of  February,  eighteen 
hundred  and  ninety,  by  purchase  or  otherwise,  indemnifying  the  said 
defendant  for  any  additional  expense  it  may  be  put  to,  and  then  and  there 
requested  the  said  defendant  to  accept  the  same  and  to  pay  him,  the  said 
plaintiff,  for  the  same  in  the  manner  provided  for  in  the  said  agreement 
hereinbefore  contained;  yet  the  said  defendant,  not  regarding  its  said 
promise,  covenant  and  undertaking,  but  contriving  and  intending  to  injure 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  then  or  at  any  other  time 
accept  the  said  chattels  of  the  said  plaintiff,  but  on  the  contrary,  on  or  about 
the  sixteenth  day  of  September,  eighteen  hundred  and  ninety,  notified  the 
said  plaintiff  that  it  would  not  accept  any  more  ice  under  the  said  instru- 
ments in  writing -made  by  and  between  the  said  plaintiff  and  the  said  de- 
fendant, nor  pay  the  said  plaintiff  the  price  thereof  or  any  part  thereof, 
but  it  to  do  so  hath  hitherto  wholly  neglected  and  refused  and  still  neglects 
and  refuses. 

(4.)  And  for  that,  whereas,  the  said  defendant  heretofore,  on  or  about 
the  twenty-fourth  day  of  February,  in  the  year  of  our  Lord  one  thousand 
eight  hundred   and  ninety   one,   at   Newark,   in  the   county  of  Essex,   was 
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indebted  to  the  plaintiff  in  the  sum  of  twenty-six  thousand  dollars  for 
goods,  wares  and  merchandise,  before  that  time  sold  and  delivered  by  the 
plaintiff  to  the  defendant  at  its  request,  and  tAventy-six  thousand  dollars 
for  work  and  labor  before  that  time  done  and  performed,  and  materials 
furnished  by  the  plaintiff  for  the  defendant  at  its  request;  and  being  so 
indebted,  the  defendant,  in  consideration  thereof,  then  and  there  promised 
the  plaintiff  to  pay  him  the  said  several  sums  of  money  on  request;  yet 
the  defendant  disregarded  its  said  several  promises,  and  hath  not  paid 
the  said  several  sums  of  money  nor  any  of  them,  nor  any  part  thereof, 
although  often  requested  so  to  do,  but  to  do  so  hath  hitherto  refused  and 
still  refuses. 

To   the   damage   of   the   said   plaintiff   twenty-six   thousand    dollars,   and 
therefore  he  brings  his  suit. 

EoGER  Foster, 
Plaintiff's  Attorney, 
35  Wall  Street,  New  York  City,  N.  Y. 
[Annexed  were  the  exhibits.] 

COMMON    LAW    FORM    VIII.— COMPLAINT    UPON    CONTEACT 
UNDER  CODE  PRACTICE. 

[262  Fed.  680.] 

District  Court  of  the  United  States  for  the  Southern  District  of  New  YorJc. 

Annie  S.  Simons, 

Plaintiff, 
agai)i^t 
William  Nelson  Cromwell,  described  in  the 
Summons  as  Thomas  Nelson  Cromwell,  and 
Louis  H.  Cramer,  as  Executors  under  the 
Last  Will  and  Testament  of  Frank  Leslie, 
deceased.  Defendants. 

The  plaintiff,  above  named,  by  Roger  Foster,  her  attorney,  respectfully 
shows  to  this  Court,  upon  information  and  belief: 

I.  The  plaintiff  is  and  at  all  the  times  hereinafter  mentioned  and  at  the 
time  of  the  commencement  of  this  action  was  a  citizen  and  resident  of  the 
City  of  Charleston,  in  the  State  of  South  Carolina. 

II.  The  defendant  Cromwell  above  named,  is  and  at  all  the  times  here- 
inafter mentioned,  and  at  the  time  of  the  commencement  of  this  action 
was  a  citizen  and  resident  of  the  Borough  of  Manhattan,  City,  County  and 
State  of  New  York.  The  defendant  Cramer  is  and  at  all  the  times  herein- 
after mentioned  and  at  the  time  of  the  commencement  of  this  action  was 
a  citizen  and  resident  of  Saratoga  Springs,  in  the  County  of  Saratoga, 
State  of  New  York. 

IIL  On  or  about  tlie  17th  day  of  September,  191-4,  the  above  named 
Frank  Leslie,  who  was  a   woman,  a  widow  and  childless,  died  in  tlie  City 
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and  County  of  New  York,  of  which  she  was  a  resident.  She  is  hereinafter 
described  as  Mrs.  Leslie.  On  or  about  December  7th,  1914,  the  will  of 
said  Mrs.  Leslie  was  admitted  to  probate  by  one  of  the  Surrogates  of  the 
County  of  New  York.  The  said  last  Will  and  Testament  appointed  as 
executors  of  the  said  Mrs.  Leslie,  the  above  named  defendants.  On  or 
about  said  last  named  date  letters  testamentary  under  said  Will  and  Testa- 
ment were  duly  issued  to  the  said  defendants  out  of  the  Surrogates'  Court 
of  the  County  of  New  York,  and  the  said  defendants  duly  accepted  the 
same  and  qualified  as  such. 

rV.  The  above  named  plaintiff  is  the  cousin  german  of  the  said  Mrs. 
Leslie.  The  father  of  the  plaintiff  was  the  brother  of  the  father  of  said 
Mrs.  Leslie. 

V.  For  thirty  years  or  more  prior  to  her  death,  the  said  Mrs.  Leslie 
knew  only  one  other  relative,  a  niece,  as  long  as  and  as  intimately  as  this 
plaintiff. 

VL  At  different  times  between  the  year  1899  and  the  year  1913,  both 
inclusive,  at  the  request  of  said  Mrs.  Leslie,  this  plaintiff  acted  as  nurse 
and  companion  for  the  said  Mrs.  Leslie  in  the  Estates  of  New  York,  New 
Jersey  and  South  Carolina  and  on  different  journeys.  The  said  services 
were  laborious,  painful  and  humiliating.  The  said  services  were  performed 
at  the  following  places  and  during  approximately  the  following  times,  as 
well  as  at  other  times  and  places: 

VII.  During  the  months  of  November  and  December,  1899,  at  Sherry's 
Hotel,  New  York  City.  At  that  time  and  place  this  plaintiff  nursed  the 
said  Mrs.  Leslie,  at  the  latter 's  request,  through  a  severe  illness  of  the 
said  Mrs.  Leslie.  During  said  time  this  plaintiff",  at  the  request  of  Mrs. 
Leslie,  occupied  the  same  bed  with  Mrs.  Leslie,  frequently  bathed  Mrs. 
Leslie  and  changed  Mrs,  Leslie's  garments  and  suffered  greatly  through 
the  loss  of  sleep  because  of  the  attention  that  she  thus  paid  Mrs.  Leslie. 
During  said  time  she  took  her  meals  in  the  bedroom  of  Mrs.  Leslie  and 
she  never  left  Mrs.  Leslie's  room  except  occasionally  for  a  short  drive 
when  the  weather  permitted.  Elaintiff  consequently  was  unable  to  return 
to  her  home  in  Charleston,  South  Carolina,  in  time  for  Christmas  and  plain- 
tiff was  thus  prevented  from  spending  Christmas  with  plaintiff's  aunt 
who  had  had  charge  of  plaintiff  during  plaintiff's  childhood  and  during 
said  period  of  time  from  taking  care  of  plaintiff's  aunt  who  was  then 
eighty  years  of  age  and  blind,  and  with  whom  plaintiff  had  been  accus- 
tomed to  spend  Christmas  each  year  and  to  whom  plaintiff  had  been  for 
many  years  accustomed  to  give  great  care  and  attention.  This  neglect 
of  plaintiff's  aunt,  who  died  a  few  months  later,  was  necessitated  by  the 
said  services  performed  by  plaintiff  to  the  said  Mrs.  Leslie  at  Mrs.  Leslie 's 
request  and  was  a  cause  of  great  grief  to  plaintiff. 

VIII.  Immediately  after  a  stroke  of  paralysis  from  which  the  said 
Mrs.  Leslie  had  suffered,  during  the  months  of  February,  March  and 
April  and  May,  1902,  at  the  Chelsea  Hotel,  in  the  City  of  New  York, 
and  in  the  City  of  Charleston,  South  Carolina,  and  on  a  journey  from 
New  York  City  to  South  Carolina,  the  plaintiff  at  Mrs.  Leslie's  request,, 
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nursed  Mrs.  Leslie  and  took  the  place  of  a  trained  nurse  who  was  dis- 
charged upon  the  arrival  of  the  plaintiff  in  New  York.  During  this 
period  of  time  Mrs.  Leslie  could  not  without  assistance  walk  nor  could 
she  dress  nor  undress  herself  without  aid,  which  aid  and  assistance  was 
given  Mrs.  Leslie  by  plaintiff,  at  Mrs.  Leslie 's  request.  Mrs.  Leslie  re- 
quested and  insisted  that  this  plaintifP  should  remain  within  her  call 
by  day  and  by  night  since  Mrs.  Leslie  was  in  constant  fear  of  another 
stroke  of  paralysis,  and  plaintiff  so  remained. 

IX.  During  the  year  1903  between  the  first  day  of  February  and  the 
30th  day  of  June  of  said  year,  this  plaintiff  at  the  request  of  Mrs.  Leslie 
acted  as  nurse  and  companion  for  Mrs.  Leslie  at  Charleston,  South  Caro- 
lina. During  the  year  1904  between  the  first  day  of  February  and  the 
30th  day  of  April  of  said  year  and  subsequently  between  the  first  day 
of  August  and  the  30th  day  of  September  of  said  year;  during  the  year 
1905  between  the  first  day  of  February  and  the  30th  day  of  April  of  said 
year  and  also  between  the  first  day  of  August  and  the  30th  day  of  Sep- 
tember of  said  year;  during  the  years  1906,  1907,  1908,  1909,  1910, 
1911  and  1912,  between  the  first  day  of  August  and  the  30th  day  of  Sep- 
tember in  each  of  said  years,  this  plaintiff,  at  the  request  of  Mrs.  Leslie, 
acted  as  companion  and  nurse  for  Mrs.  Leslie  at  the  Chelsea  Hotel  and 
subsequently  at  the  Sherman  Square  Hotel,  both  of  which  hotels  were  in 
the  Borough  of  Manhattan,  City  and  County  of  New  York,  for  a  period  of 
time,  the  exact  amount  of  which  is  now  unknown  to  plaintiff.  Between 
the  first  day  of  August  and  the  30th  day  of  September,  1913,  this  plain- 
tiff acted  as  nurse  and  companion  for  Mrs.  Leslie  at  Hampton  Park  Ter- 
race, in  Cranford,  New  Jersey,  and  in  the  Sherman  Square  Hotel  in  the 
City  of  New  York. 

During  the  two  years  which  upon  information  and  belief  were  the  years 
1905  and  1906  this  plaintiff  spent  approximately  two  months  in  the  win- 
ter of  each  of  said  years  in  the  City  of  New  York  as  companion  and  nurse 
for  Mrs.  Leslie  at  Mrs.  Leslie 's  request.  During  aU  of  these  times  that 
plaintiff  was  acting  as  nurse  and  companion  for  Mrs.  Leslie  she  was,  at 
Mrs.  Leslie's  request,  acting  as  maid  for  a  dog  of  Mrs.  Leslie,  whose  dis- 
position was  spoiled  and  to  whom  Mrs.  Leslie  insisted  and  requested  that 
great  care  and  attention  should  be  given  by  plaintiff  as  Avas  done  by  plain- 
tiff; who  took  said  dog  out  of  the  hotels  where  Mrs.  Leslie  lived,  for  said 
dog's  exercise  in  order  that  the  dog  might  obey  the  calls  of  nature.  On 
one  occasion  in  the  fall  of  1913,  plaintiff  was  subjected  to  abuse  from 
Mrs.  Leslie  because  plaintiff  refused  to  take  the  said  dog  out  for  exer- 
cise on  Broadway  at  night  while  dressed  only  in  a  kimona,  as  directed 
so  to  do  by  Mrs.  Leslie,  and  finally  to  appease  the  anger  of  Mrs.  Leslie, 
plaintiff  was  forced  to  put  on  a  raincoat  over  her  kimona  and  so  dressed 
go  out  of  the  hotel  onto  Broadway  with  the  said  dog.  All  of  this  was 
done  by  plaintiff  and  all  of  this  was  extremely  humiliating. 

X.  The  said  Mrs.  Leslie  at  the  time  of  her  death  was  seventy-eight  years 
of  age.  During  all  said  times  Mrs.  Leslie  was  feeble  in  body  and  suffered 
from  a  complication  of  diseases  and  was  in  consequence  thereof  in  a  highly 
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irritable  and  nervous  condition.  She  was  then  arbitrary  and  dominant  in 
character,  habit  and  practice;  accustomed  to  exact  strict  compliance  with 
her  wishes  by  this  plaintiff  and  by  every  one  who  came  in  contact  with 
her,  and  she  was  a  very  difficult  person  to  get  along  with.  Her  physical 
and  mental  condition  was  such  that  she  had  constant  need  of  a  nurse  and 
companion  of  her  own  sex  and  her  own  class.  She  Avas  unable  to  keep  in 
her  service  as  a  companion  or  as  a  nurse  people  of  ordinary  circumstances 
upon  ordinary  terms  for  any  length  of  time  because  of  the  lack  of  con- 
sideration with  which  she  treated  them  and  the  duties  which  she  insisted 
upon  their  performing.  She  was  unwilling  to  treat  and  did  not  treat  with 
courtesy  or  consideration  those  dependent  upon  her  and  those  who  served 
her  and  those  who  associated  with  her.  She  was  then  penurious  in  dis- 
position and  unwilling  to  pay  during  her  life  adequate  compensation  for 
services  of  that  nature.  Upon  information  and  belief,  she  was  accustomed 
to  obtain  the  services  of  men  and  women  (even  of  hotel  bell  boys  and 
porters),  without  paying  them  any  compensation,  upon  her  promise  to 
compensate  them  by  legacies  in  her  will.  Her  estate  was  large,  approxi- 
mating in  value  $1,800,000  then  and  at  the  time  of  her  death. 

Her  nature  and  disposition  Avere  so  irascible  that  she  became  frequently 
involved  in  quarrels  and  misunderstandings  and  antagonisms  with  many 
whom  she  had  business  and  social  and  personal  relations.  This  subjected 
plaintiff  to  many  difficulties  and  humiliations.  For  example,  on  one  occa- 
sion Mrs.  Leslie  was  ordered  out  of  a  dining  car  because  she  insisted  in 
feeding  her  dog  at  the  table,  thus  violating  the  rules  of  the  car.  Plain- 
tiff was  obliged  to  leave  the  car  with  Mrs.  Leslie  in  the  presence  of  a 
number  of  people  and  afterwards  to  return  to  the  car  and  obtain  food 
which  she  carried  thence  to  Mrs.  Leslie  and  her  dog  in  the  car  in  which 
Mrs.  Leslie  had  a  seat. 

The  said  Mrs.  Leslie  was  at  all  of  the  times  herein  mentioned  of  a  very 
penurious  disposition.  For  example  in  September,  1913,  she  forbade  this 
plaintiff  to  take  cream  with  her  coffee  at  breakfasts  at  the  Sherman 
Square  Hotel  because  there  was  an  additional  charge  of  ten  cents  for 
the  service  of  cream.  She  often  loudly  complained  at  the  hotel  dining 
rooms  that  the  plaintiff  ate  too  much,  which  was  not  the  case.  ,  Mrs.  Leslie 
obliged  this  plaintiff  to  live  at  hotels  in  a  manner  not  fit  and  at  a  scale 
much  below  that  to  which  this  plaintiff  was  accustomed.  For  example, 
the  room  furnished  this  plaintiff  at  the  Chelsea  Hotel  was  small,  dark, 
improperly  ventDated  and  not  intended  for  the  purposes  of  a  bedroom, 
and  injurious  to  health.  The  heat  in  said  room  was  at  times  so  intense 
as  to  cause  plaintiff  to  have  vertigo  and  bleeding  of  the  no.se.  The  room 
furnished  at  the  Sherman  Square  Hotel,  to  plaintiff,  was  of  like  nature. 
Plaintiff  Avas  not  permitted  to  have  any  light  in  her  room  at  night.  The 
bed  furnished  plaintiff  was  a  cot,  and  plaintiff  frequently  had  to  supply 
her  OAA'n  bed  linen  and  tOAvels  because  of  Mrs.  Leslie's  failure  to  provide 
a  proper  and  sufficient  supply  and  change  of  same.  The  room,  bed,  and 
bath  used  by  plaintiff  at  the  Sherman  Square  Hotel  had  been  used  by 
a  companion  of  Mrs.  Leslie  Avho  had  suffered  with,  and  died  of  a  cancer 
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while  acting  as  a  companion  for  Mrs.  Leslie.  Mrs.  Leslie  interfered  with 
the  personal  life  of  this  plaintiff.  She  insisted  that  this  plaintiff  should 
dress  so  as  to  please  the  said  Mrs.  Leslie.  This  resulted  in  much  discom- 
fort and  mortification  to  this  plaintiff.  For  example,  on  one  occasion 
in  or  about  the  month  of  September,  1913,  plaintiff  was  obliged  by  Mrs. 
Leslie  to  attend  a  luncheon  in  a  silk  petticoat  without  any  skirt  over  the 
same  because  said  Mrs.  Leslie  objected  to  the  plaintiff's  wearing  any  of 
the  dresses  which  were  then  in  plaintiff 's  possession. 

XI.  Plaintiff  performed  other  services  for  the  said  Mrs.  Leslie  at  times 
and  places  which  are  now  unknown  to  plaintiff.  Plaintiff  prays  leave  to 
offer  evidence  upon  the  trial  concerning  such  services  in  case  before  that 
time  she  is  able  to  refresh  her  reeollction  as  to  such  dates  and  places 
by  the  discovery  of  correspondence  or  by  conversations  with  witnesses  of 
such  services. 

XIL  In  consideration  of  the  performance  of  the  said  services  by  plain- 
tiff as  aforesaid  and  of  plaintiff'  's  continuance  in  the  performance  of  the 
same  said  Mrs.  Leslie  promised  to  bequeath  to  this  plaintiff  by  her  last 
will  and  testament  a  legacy  of  the  sum  of  $50,000.  Said  promise  was 
made  in  or  about  the  month  of  February,  1902,  and  was  repeated  on  sub- 
sequent occasions.  In  consideration  of  said  promise  the  services  herein- 
before set  forth  were  performed  by  plaintiff. 

XIII.  The  said  will  of  said  Mrs.  Leslie  left  this  plaintiff  no  more  than 
the  sum  of  $10,000. 

XIV.  By  the  action  of  the  said  Mrs.  Leslie  as  aforesaid  this  plaintiff 
has  been  damaged  in  the  sum  of  $40,000  dollars  with  interest  from  Sep- 
tember 17th,  1915. 

AND  THIS  PLAINTIFF  ALLEGES  AS  A  SECOND,  DISTINCT  AND 
SEPAEATE   CAUSE   OF  ACTION: 

XV.  She  repeats  and  refers  to  the  previous  allegations  herein  desig- 
nated by  the  paragraph  numbers  I,  II,  III,  IV,  V,  VI,  VII,  VIII,  IX, 
X  and  XI,  and  she  incorporates  the  same  in  this  complaint  with  the  same 
effect  as  if  the  same  were  repeated  specifically  and  at  length. 

XVI.  In  consideration  of  the  performance  of  the  said  services  by  plain- 
tiff as  aforesaid,  and  of  plaintiff's  continuance  in  the  performance  of 
the  same,  said  Mrs.  Leslie  promised  to  pay  to  this  plaintiff  the  reasonable 
value  for  said  services. 

XVII.  The  reasonable  value  of  said  services  was  the  sum  of  fifty  thou- 
sand   ($50,000)   dollars. 

XVIII.  Mrs.  Leslie  has  not  paid  this  plaintiff  any  part  of  the  same 
except  the  sum  of  ten  thousand  ($10,000)  dollars  which  said  Mrs.  Leslie 
bequeathed  this  plaintiff  by  her  will. 

XIX.  By  the  action  of  Mrs.  Leslie  as  aforesaid,  this  plaintiff  has  been 
damaged  in  the  sum  of  forty  thousand  ($40,000)  dollars  with  interest 
from  September  17th,  1915. 

AND   THIS   PLAINTIFF   ALLEGES   AS   A   THIRD,   DISTINCT   AND 
SEPAEATE  CAUSE  OF  ACTION: 

XX.  She  repeats  and  refers  to  the  previous  allegations  herein  designated 
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by  the  paragraph  numbers,  I,  II,  III,  IV,  V,  VI,  VII,  VIII,  IX,  X  and 
XI,  and  she  incorporates  the  same  in  this  complaint  with  the  same  effect 
as  if  the  same  were  repeated  herein  specifically  and  at  length. 

XXI.  In  consideration  of  the  performance  of  the  said  services  by  plain- 
tiff as  aforesaid,  and  of  plaintiff's  continuance  in  the  performance  of  the 
same,  said  Mrs.  Leslie  promised  to  pay  to  this  plaintiff  after  her  death 
and  to  bequeath  to  this  plaintiff  by  the  last  will  and  testament  of  Mrs. 
Leslie,  an  amount  equal  to  the  reasonable  value  of  said  services. 

XXII.  The  reasonable  value  of  said  services  was  the  sum  of  fifty  thou- 
sand ($50,000)  dollars. 

XXIII.  Said  Mrs.  Leslie  has  failed  to  pay  this  plaintiff  any  part  of  the 
same  except  the  sum  of  $10,000  which  said  Mrs.  Leslie  bequeathed  this 
plaintiff  by  her  will  and  the  said  Mrs.  Leslie  has  failed  to  bequeath  to 
tliis  plaintiff  more  than  the  sum  of  $10,000. 

"Wherefore,  plaintiff  demands  judgment  against  defendants  for  the  sum 
of  $40,000  with  interest  as  aforesaid  and  for  such  other  and  further  relief 
in  the  premises  as  may  be  just,  together  with  the  costs  of  this  action. 

EoQER  Foster, 
Attorney  for  Plaintiff, 

55  Liberty  Street, 
Borough  of  Manhattan, 

City  of  New  York. 


State  of  New  York, 
County  of  New  York, 
Southern  District  of  New 


York,  j 


Eoger  Foster,  being  duly  sworn,  deposes  and  says  the  foregoing  amended 
complaint  is  true  to  my  own  knowledge  except  as  to  the  matters  therein 
stated  to  be  alleged  upon  information  and  belief,  and  as  to  those  .matters 
I  believe  the  same  to  be  true. 

The  reason  why  the  said  amended  complaint  is  not  sworn  to  by  the 
plaintiff,  is  that  the  plaintiff  is  not  within  the  County  and  State  of  New 
York,  in  which  I  reside.  The  sources  of  my  information  and  the  grounds 
of  my  belief  as  to  all  matters  not  therein  stated  to  be  alleged  upon  my 
own  knowledge  are  conversations  and  correspondence  with  the  plaintiff, 
and  with  members  of  the  plaintiff's  family,  and  with  other  witnesses  and 
letters. 

Eoqer  Foster. 
Sworn  to  before  me  this 

Gth  day  of  July,  1918, 


Lillian  Eohmer, 

Notary  Public  No.  47, 
Bronx  County. 
Certificate  filed  in  N.  Y.  Co. 
Commission  expires,  March  30,  1919. 
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rOMMON  LAW  FORM  TX.— COMPLAINT  AT  COMMON  LAW  I'NDER 
ANTI-MONOPOLY  LAW. 

IN  THE  [DISTRICT]  COURT  OF  THE  UNITED  STATES. 

For  the  Southern  District  of  New  York. 

I'ETER    SCH.MinT, 

Plaintiff, 
against 
Frederick    Joseph,    Moses    Joseph,    Leo  . 
.Joseph,    National    Packing    Company,  I 
Swift  &  Company  and  Armour  &  Com- 
pany, I 

Defendants. 

The  plaintiff  above  named,  by  Hays,  Hershfield  &  Wolf,  his  attorneys, 
complaining  of  the  defendants,  shows  to  this  Court  and  alleges,  upon  in- 
formation and  belief: 

1.  That  the  defendant,  National  Packing  Company,  at  all  of  the  times 
hereinafter  mentioned,  was  and  still  is  a  foreign  corporation,  duly  created 
by  and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New 
Jersey. 

2.  That  the  defendant,  Swift  &  Company,  at  all  of  the  times  herein- 
after mentioned,  was  and  still  is  a  domestic  corporation,  duly  created  by 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  York. 

3.  That  the  defendant,  Armour  &  Company,  at  all  of  the  times  herein- 
after mentioned,  was  and  still  is  a  foreign  corporation,  duly  created  by 
and  existing  under  and  by  virtue  of  the  laws  of  the  State  of  New  Jersey. 

4.  That  the  plaintiff,  at  all  of  the  times  hereinafter  mentioned,  was  and 
still  is  engaged  in  the  business  of  purchasing  in  the  State  of  New  York, 
and  other  States  of  the  United  States,  meats  obtained  from  cattle  and  the 
products  thereof,  and  selling  the  same  at  retail. 

5.  That  heretofore  and  at  all  of  the  times  hereinafter  mentioned  The 
New  York  Butchers '  Dressed  Meat  Company  was  and  still  is  a  domestic 
f'orporation,  duly  created  by  and  existing  under  and  by  virtue  of  the  laws 
of  the  State  of  New  York. 

6.  That  said  The  New  York  Butchers'  Dressed  Meat  Company  was 
organized  and  incorporated,  as  aforesaid,  in  the  year  1902,  with  a  capital 
stock  of  $75,000,  consisting  of  7,500  shares,  of  the  par  value  of  $100  each, 
all  of  which  stock  has  been  issued  and  is  now  outstanding. 

7.  That  the  plaintiff,  at  all  the  times  hereinafter  mentioned,  was  and 
still  is  the  actual  owner  and  record  holder,  on  the  books  of  said  The 
New  York  Butchers'  Dressed  Meat  Company,  of  30  shares  of  the  capital 
stock  of  said  The  New  York  Butchers '  Dressed  Meat  Company. 

8.  That  William  G.  Wagner,  Arthur  Bloch,  Samuel  Bloch  and  A.Troii 
Biiehsbaum  were,  with  others,  the  incorporators  of  said  The  New  York 
Butchers'  Dressed  Meat  Company  and  were,  until  April,  1907,  the  major- 
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ity  stockholders  thereof,  ami  by  reason  and  virtue  of  said  majority  stock 
control,  through  themselves,  or  their  nominees,  constituted  or  controlled  a 
majority  of  the  Board  of  Directors  of  said  The  New  York  Butchers ' 
Dressed  Meat   Company. 

9.  That  until  said  last  named  date,  the  said  Arthur  Bloch  was  the 
President  of  said  The  New  York  Butchers'  Dressed  Meat  Company,  and 
for  a  short  time  subsequent  thereto  was  the  Vice  President  thereof.  The 
said  Wagner  was,  until  said  last  named  date,  the  Secretary  thereof,  and 
the  said  Buchsbaum  was  the  Treasurer  thereof.  That  since  said  last 
named  date  the  defendant,  Frederick  Joseph,  has  been  and  still  is  the 
President  of  said  The  New  York  Butchers'  Dressed  Meat  Company,  and 
that  since  the  resignation  of  said  Arthur  Bloch,  as  Vice  President,  shortly 
after  April,  1907,  the  said  defendant  Leo  Joseph  became  and  still  is  the 
Vice  President  of  said  Company.  That  the  defendant,  Moses  Joseph,  since 
April,  1907,  has  been  and  still  is  the  Secretary  and  Treasurer  of  said 
The   New  York  Butchers'  Dressed   Meat   Company. 

10.  That  said  The  New  York  Butchers'  'Dressed  Meat  Company  has 
been  from  the  time  of  its  inception  and  still  is  engaged  in  the  business  of 
purchasing,  in  the  various  States  of  the  United  States,  cattle  and  the 
products  thereof,  and  particularly  is  engaged  in  the  purchase  thereof  in 
the  States  of  Kansas,  Missouri,  Illinois,  New  Jersey  and  New  York,  and 
transporting  said  cattle  and  the  products  thereof  to  New  York  City,  to  bo 
killed  and  dressed  at  the  abattoir  or  slaughter  house  of  said  The  New 
York  Butchers'  Dressed  Meat  Company  in  New  York  City,  where  the 
said  cattle  and  the  products  thereof  are  dressed  and  then  transported  to 
and  sold  by  said  The  New  York  Butchers'  Dressed  Meat  Company  in  vari 
ous  parts  of  the  States  of  New  York,  New  Jersey,  Florida,  Connecticut, 
Pennsylvania,  and  other  States  of  the  United  States  and  in  Europe. 

11.  That  at  all  the  times  mentioned  in  this  complaint  the  corporate 
defendants  herein  have  been  and  still  are  likewise  engaged  in  the  business 
of  purchasing,  in  the  various  States  of  the  United  States,  cattle  and  the 
products  thereof,  and  are  particularly  engaged  in  the  purchase  thereof  in 
the  States  of  Kansas,  Missouri,  Illinois,  New  Jersey  and  New  York,  and 
transporting  said  cattle  and  the  products  thereof,  to  be  killed  and  dressed 
at  their  abattoirs,  located,  principally  in  the  State  of  Illinois,  Kansas 
and  Missouri,  where  the  said  cattle  and  the  products  thereof  are  dressed, 
and  then  transported  to  and  sold  by  the  said  corjjorate  defendants  in 
practically  every  State  of  the  United  States  and  Europe. 

12.  That  at  all  of  the  times  hereinafter  mentioned  the  said  defendants 
herein  owned  or  controlled,  and  do  now  own  or  control,  many  other  firms 
co-partnerships  and  corporations  engaged  in  the  same  business  as  the 
said  defendants  herein,  so  that  by  reason  of  the  said  ownership  or  control 
the  said  defendants  herein  has  been  and  still  is  intra  and  iuter-state  and 
a  very  large  and  important  part — in  fact,  substantially  all — of  the  busi- 
ness aforesaid,  of  dealing  in  said  cattle  and  selling  the  products  thereof 
as  aforesaid. 

13.  That  at  all  the   times  mentioned   in  this   complaint   the  business   of 
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the  said  defendants  herein  has  been  and  still  is  intra  and  interstate  and 
foreign  trade  and  commerce  aforesaid,  viz.,  the  purchasing,  in  the  States 
of  Kansas,  Missouri,  Illinois,  New  Jersey  and  New  York,  of  live  cattle 
and  the  products  thereof,  the  transportation  of  the  same  from  the  place 
of  purchase  to  other  States  of  the  United  States,  where  the  said  live  cattle 
and  the  i)roducts  thereof  were  and  are  thereupon  slaughtered  and  dressed 
in  the  abattoirs  of  tlie  said  defendants,  and  the  dressed  cattle  and  the 
products  thereof  were  and  are  thereupon  transported  to  and  sold  in  sub- 
stantially each  and  all  of  the  States  of  the  United  States,  and  also  were 
and  are  exported  to  Europe.  That  the  purchase,  sale  and  transportation 
aforesaid  of  said  cattle  and  the  products  thereof  were  and  are  inseparably 
connected  with  and  comprised  in  the  defendants '  said  business. 

14.  That  said  The  New  York  Butchers'  Dressed  Meat  Company  was  in- 
corporated as  aforesaid,  in  July,  1902,  because  and  as  a  result  of  the  com 
hination  of  the  corporate  defendants  herein  with  certain  other  corpo- 
rations, firms  and  individuals,  which  had  theretofore  fixed  the  price  of 
cattle  and  the  products  thereof,  and  curtailed  the  supply  thereof,  so  that 
in  said  year  1902  the  price  thereof  reached  the  highest  point  ever  before 
known  in  the  City  of  New  York. 

15.  That  in  the  said  year  1902  said  The  New  York  Butchers'  Dressed 
Meat  Company  was  thereupon  caused  to  be  organized  by  various  retai! 
butchers  in  the  City  of  New  York,  including  plaintiff,  as  an  independent 
purr-haser  and  seller  of  said  cattle  and  products  thereof.  The  said  re- 
tail butchers  of  the  said  City  of  New  York  subscribed  to  the  stock  thereof 
upon  the  representation  and  understanding  that  said  The  New  York  Butch- 
ers' Dressed  Meat  Company  would  be  operated  as  an  independent  corpo- 
ration, free  from  any  combination  or  restriction  of  any  kind  with  or  of 
the  defendants  herein,  and  thereafter,  as  a  result  thereof,  the  abattoir  of 
said  The  New  York  Butchers'  Dressed  Meat  Company  was  erected  and  con- 
structed in  the  City  of  New  York,  and  said  The  New  York  Butchers'  Dressed 
Meat  Company  proceeded  to  do  the  business  hereinbefore  mentioned. 

16.  That  in  or  about  the  year  1907  the  defendants,  and  each  of  them, 
unlawfully,  and  with  unlawful  intent  and  purpose,  combined,  conspired 
and  confederated  to  and  with  each  other,  and  to  and  with  divers  other 
persons,  firms  and  corporations,  to  monopolize  the  said  business  mentioned 
and  described  in  paragraph  13  of  this  complaint,  and  to  prevent  and  re- 
strain said  The  New  York  Butchers'  Dressed  Meat  Company  from  engag- 
ing in  business  that  would  be  competitive  with  the  said  business  then 
and  there  conducted  by  the  defendants  herein,  and  to  prevent  and  restrain 
said  The  New  York  Butchers'  Dressed  Meat  Company  from  engaging  in 
interstate  trade  and  commerce  with  the  sellers  of  live  cattle  and  the 
j)roducts  thereof  at  the  markets  aforesaid,  in  the  States  of  the  United 
States  and  particularly  the  States  of  Missouri,  Kansas,  Illinois,  New 
Jersey  and  New  York,  and  to  prevent  and  restrain  said  The  New  York 
Butchers'  Dressed  Meat  Company  from  purchasing  in  the  said  places  the 
said  cattle  and  the  products  thereof,  and  transporting  the  same  to  the 
State   and   City   of   New   York,  to   be   there   slaughtered   and   dressed,   and 
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to  prevent  and  restrain  said  The  New  York  Butchers '  Dressed  Meat  Com- 
pany from  then  transporting  to  and  selling  the  said  cattle  and  the 
products  thereof  in  the  States  of  New  York,  New  Jersey,  Florida,  Con- 
necticut, Pennsylvania,  and  other  States  of  the  United  States  and  Europe. 

17.  That  the  defendants  and  each  of  them  did  and  performed,  among 
other  things,  the  various  acts  set  forth  as  follows: 

In  the  year  1907,  the  defendants,  acting  by  and  through  the  agency  and 
instrumentality  of  the  defendants  Joseph,  purchased  a  majority  of  the 
shares  of  the  capital  stock  of  said  The  New  York  Butchers'  Dressed  Meat 
Company,  and  by  and  through  the  instrumentality  of  said  majority  stock, 
controlled  and  nominated,  and  have  since  controlled  and  nominated,  and 
do  now  control  and  nominate,  the  officers  of  said  The  New  York  Butchers' 
Dressed  Meat  Company  and  the  Board  of  Directors  thereof. 

18.  That  thereafter,  and  since  said  purchase  by  the  defendants  herein 
of  said  majority  stock  of  said  The  New  York  Butchers'  Dressed  Meat  Com- 
pany, the  said  The  New  York  Butchers'  Dressed  Meat  Company  has  been 
conducted,  operated  and  controlled,  not  in  the  interests  of  the  stock- 
liolders  thereof,  but  solely  in  the  interest  of  the  defendants  herein.  That 
said  The  New  York  Butchers '  Dressed  Meat  Company  has  by  reason  and 
because  of  said  control  of  the  defendants  herein,  purchased,  at  the  markets 
aforesaid,  only  a  certain  fixed  and  limited  number  and  amount  of  cattle 
and  the  products  thereof,  has  sold  the  said  cattle  and  products  thereof 
at  a  certain  price,  fixed,  regulated  and  determined  by  the  defendants  here- 
in, has  refused  to  purchase  said  cattle  or  the  products  thereof  in  exeesi 
of  such  fixed  amount  and  except  at  such  fixed  prices,  and  only  from  cer- 
tain designated  individuals,  all  of  which  has  been  determined  and  regu- 
lated by  the  defendants  herein,  who  have  dominated  and  still  dominate  the 
said  The  New  York  Butchers'  Dressed  Meat  Company. 

19.  That  by  reason  of  the  restraint  aforesaid,  exercised  by  the  defend- 
ants herein,  said  The  New  York  Butchers'  Dressed  Meat  Company  has  pur- 
chased, at  the  markets  aforesaid,  only  a  fixed  and  limited  number  and 
amount  of  cattle  and  the  products  thereof,  has  sold  the  same  at  a  fixed 
price,  determined,  as  aforesaid,  by  the  defendants  herein,  has  refused  and 
declined  to  purchase,  at  the  markets  aforesaid,  such  cattle,  or  the  products 
thereof,  except  in  the  amount  and  for  such  prices  aforesaid,  and  from  the 
individuals  aforesaid,  designated  by  the  defendants  herein,  all  of  which 
has  restrained  said  The  New  York  Butchers'  Dressed  Meat  Company  from 
engaging  freely  in  said  interstate  trade  and  commerce,  and  from  transport- 
ing said  cattle  and  products,  from  the  said  respective  points  of  purchas(! 
at  the  markets  aforesaid  outside  as  well  as  in  the  State  of  New  York, 
to  the  City  and  State  of  New  York,  there  to  be  slaughtered  and  dressed 
and  then  transported  to  and  sold  in  the  other  States  of  the  United  States, 
as  hereinbefore  alleged. 

20.  That  the  purpose  thereof  of  the  defendants  herein  has  been  so  to 
dominate,  control  and  regulate  the  affairs  of  said  The  New  York  Butchers' 
Dressed  Meat  Company  that  the  said  business  of  said  The  New  York 
Butchers'  Dressed  Meat  Company  should  not  compete,  conflict  or  interfere 


COMMON   LAW    FORMS  4241 

in  any  way  with  the  business  of  the  corporate  defendants  herein,  but 
should  be  conducted  in  harmony  therewith,  and  as  a  non-competitive 
concern. 

21.  That  by  reason  of  the  aforesaid  facts  and  of  the  said  unlawful  com- 
bination, agreement,  confederation  and  conspiracy,  the  said  The  New  York 
Butchers '  Dressed  Meat  Company  has  failed  and  refused,  in  many  in- 
stances, to  purchase  cattle  at  the  markets  aforesaid,  outside  of  as  well  as 
in  the  State  of  New  York,  which  could  have  been  purchased  at  a  most  ad- 
vantageous price  to  said  The  New  York  Butchers'  Dressed  Meat  Company, 
and  has  failed  and  refused  to  transport  the  same  to  the  City  and  State  of 
New  York,  there  to  be  slaughtered,  and  has  failed  and  refused  to  trans- 
port the  said  cattle  to  and  sell  the  said  cattle  in  other  States  of  the  United 
States;  has  likewise  failed  and  refused  to  purchase  the  products  of  said 
cattle  at  the  markets  aforesaid  outside  of  as  well  as  in  the  State  of  New- 
York,  except  at  such  fixed  prices,  altliough  in  many  instances  the  said 
products  could  have  been  purchased  at  an  advantageous  price,  and  has 
failed  and  refused  to  transport  the  said  products,  so  offered  for  sale  at  the 
markets  aforesaid,  to  the  City  and  State  of  New  York,  there  to  be  pre- 
pared and  thereafter  transported  to  and  sold  in  the  various  other  States 
of  the  United  States  and  Europe,  and  has  failed  and  refused  to  purchase 
the  said  products  in  certain  instances  from  certain  persons,  at  any  price, 
because  of  the  domination  and  control  of  the  defendants  herein,  who  have 
declined  to  permit  said  The  New  York  Butchers '  Dressed  Meat  Company 
to  have   dealings  with   such  persons. 

22.  That  by  reason  of  the  combination,  agreement  and  conspiracy  afore- 
said, the  prices  of  said  cattle  and  the  products  thereof,  paid  by  said  The 
New  York  Butchers'  Dressed  Meat  Company,  and  charged  by  said  The 
New  York  Butchers'  Dressed  Meat  Company  to  its  customers,  and  the 
prices  prevailing  therefor  in  the  City  of  New  York,  have  been  regulated, 
controlled,  fixed  and  determined  by  the  defendants  herein,  for  the  reason 
that  the  competition  of  said  The  New  York  Butchers'  Dressed  Meat  Com- 
pany has  been  entirely  eliminated. 

23.  That  by  reason  of  the  foregoing  facts  and  of  the  said  unlawful  com- 
bination, agreement  and  conspiracy,  the  business  of  said  The  New  York 
Butchers'  Dressed  Meat  Company  has  been  greatly  injured,  and  the  stock- 
holders thereof  have,  and  the  plaintiff  herein  has,  by  reason  thereof,  been 
greatly  injured.  That  as  a  result  thereof,  the  value  of  the  stock  of  said 
The  New  York  Butchers'  Dressed  Meat  Company  has  depreciated  and 
deteriorated  in  value,  and  the  said  stockholders  have  and  the  plaintiff 
herein  has  been  deprived  of  the  proper  use  that  should  have  been  made 
of  the  said  corporate  property  of  said  The  New  York  Butchers'  Dressed 
Meat  Company  and  tlie  profits  which  could  and  would  have  been  made  bv 
said  The  New  York  Butchers'  Dressed  Meat  Company  had  said  The  New 
York  Butchers'  Dressed  Meat  Company  not  been  prevented  and  restrained, 
as  aforesaid,  from  engaging  in  the  said  business  unrestricted  by  the  do- 
minion and  control  of  the  defendants  herein. 

24.  That    prior   to    the   said   combinations,   conspiracies   and    monopoliza- 
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tioiis  by  the  said  defendants,  hereinbefore  set  forth,  a  state  of  lively 
competition  existed  in  the  several  States  of  the  United  States  among  the 
dealers,  at  M'holesale,  in  cattle  and  the  products  thereof.  That  by  reason 
of  the  said  acts  of  the  defendants,  hereinbefore  set  forth,  the  said  state 
of  competition  has  been  practically  destroyed.  That  by  reason  of  the  said 
non-competitive  condition  thus  created  by  the  defendants,  the  plaintiff  has 
been  deprived  of  the  said  element  of  competition,  and  it  has  been  im- 
possible for  the  plaintiff  to  obtain  the  benefit  of  competition  in  his  pur- 
chases from  dealers  at  wholesale  in  meats  obtained  from  cattle  and  the 
products  thereof,  and  that  as  a  result  of  the  absence  of  said  competition 
the  business  of  the  plaintiff  of  purchasing  in  the  States  of  New  York  and 
in  other  States  of  the  United  States  meats  obtained  from  cattle  and  tlie 
products  thereof,  and  selling  the  same  at  retail,  has  been  greatly  injured. 
25.  That  the  plaintiff  has  been  injured  by  the  defendants,  by  reason  of 
the  said  unlawful  acts  and  deeds  forbidden  by  Act  of  Congress  of  the 
United  States,  dated  July  2,  1890,  entitled  "An  Act  to  Protect  Commerce 
against  Unlawful  Restraints  and  Monopolies, ' '  in  the  sum  of  $45,000. 

Wherefore  plaintiff  demands  judgment  against  the  defendants  and  each 
of  them,  jointly  and  severally,  for  the  sum  of  $135,000.00,  being  three-fold 
damages  by  him  aforesaid,  and  for  the  costs  of  this  suit,  including  a  rea- 
sonable attorney's  fee,  pursuant  to  the  Laws  of  the  United  States  in  such 
case  made  and  provided. 

Hays,  Hershfield  &  Wolf, 

Plaintiff 's  Attorneys, 
Office  &  Post  Office  Address, 
No.  115  Broadway, 
Borough  of  Manhattan, 
New  York  City. 

State  of  New  York.) 
County  of  New  ¥orl-,( 

Peter  Schmidt,  being  duly  sworn,  deposes  and  says  that  he  is  the  plain- 
tiff herein ;  that  he  has  read  the  foregoing  complaint  and  knows  the  con- 
tents thereof;  that  the  same  is  true  to  his  own  knowledge  except  as  to 
the  matters  therein  stated  to  be  alleged  upon  information  and  belief,  and 
as  to  those  matters  he  believes  it  to  be  true. 

Peter  Schmidt. 

Sworn     to     before     me     this 
6th    day    of  August,    1909, 

Eli  M.  Cohen, 
Notary  Public, 

New  York  County. 


September  Sessions, 

1920. 

No.  7450. 
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COMMON  LAW  FORM  X.— STATEMENT  OE  CLAIM  UNDER 
PENNSYLVANIA. 

(Practice  Act  of  1915.) 

In  the  United  States  District  Court  for  the  Eastern  District  of 
Pennsylvania. 

Charles    [Saner]    and    Ed.    P.    [Dochekty], 

citizens     and     residents     of     the     State     of 

Nevada, 

vs. 
G.  Henry  [Smith],  a  citizen  of  the  State  of 

Pennsylvania,  and  a  resident  of  the  Eastern 

District   thereof. 

J 

The  plaintiffs,  Charles  [Saner]  and  Ed.  P.  [Docherty],  both  of  whom 
are  citizens  and  residents  of  the  State  of  Nevada  claim  of  the  defendant, 
G.  Henry  [Smith],  a  citizen  of  the  State  of  Pennsylvania  and  a  resident 
of  the  Eastern  District  thereof,  the  sum  of  fifty-seven  thousand  two  hun- 
dred sixty-six  dollars  64/100  ($57,266.64)  with  interest  at  6%  from  the 
first  day  of  July,  1919,  which  is  justly  due  and  payable  to  the  plaintiffs 
by  the  defendant  upon  it  cause  of  action  whereof  the  following  is  a  state- 
ment. 

(1)  At  the  times  herein  mentioned  the  plaintiffs  were  and  now  are  citi- 
zens and  residents  of  the  State  of  Nevada  and  the  defendant  herein  named 
was  and  now  is  a  citizen  of  the  State  of  Pennsylvania  and  a  resident 
of  the  Eastern  District  thereof. 

(2)  On  the  15th  day  of  April,  1919,  at  Pioche,  Nevada,  the  defendant, 
G.  Henry  [Smith],  with  others  did,  for  value  received,  execute  and  deliver 
to  the  plaintiffs,  a  joint  and  several  promissory  notes  for  sbcty-seven  thou- 
sand five  hundred  dollars  ($67,500)  a  true  copy  of  which  is  as  follows: 

$67,500.     Gold. 

Pioche,  Nevada,  April  15th,   1919. 

On  or  before  June  1st,  1919,  after  date,  for  value  received,  I,  we, 

or  either  of  us,  promise  to  pay  to  the  order  of  CHARLES   [SANER] 

and  ED.   P.    [DOCHERTY]    

Sixty  Seven  Thousand  Five  Hundred  Dollars,  negotiable  and  payable 
at  the  BANK  OF  PIOCHE,  INC.,  in  U.  S.  Gold  Coin,  with  interest 
at  the  rate  of  six  per  cent  per  annum  from  date  until  paid,  and  if 
suit  be  instituted  for  the  collection  of  this  note,  we  agree  to  pay  Court 
costs   and   a   reasonable   attorney's   fee. 

No.  (SIGNED)     G.  Henry  [Smith], 

Melville  [Letgil], 
Peter  [Labe], 
Ralph  H.   [Camel], 
DUE  June  1st,  1919,  C.  E.  [Nesson]. 

U.  S.  Revenue  Stamps  for 
$13.50  Cancelled. 
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(3)  The  follo-\ving  payments  have  been  made  on  aceount  of  the  principal 
of  said  note  as  appears  by  endorsements  thereon: 

May    17,    1919 $4,419.71 

May   25,    1919 3,335.48 

May   26,   1919 1,426.8(5 

May   31,    1919 2,437.91 

June  30,   1919 628.82 

July    10,    1919 1,444.60 

August  7,  1919 1,748.04 

Total  payments   $15,439.42 

Leaving    a    balance    of    principal    due    amount- 
ing to    $52,060.58 

(4)  Interest  has  been  paid  on  the  said  note  upon  the  times  and  to  the 
dates  herein  stated,  to  wit : 

May    17,  1919 $348.75  to  May    17,  1919 

June  30,  1919 412.54  to  June  30,  1919 

(5)  No  further  payments  of  principal  or  of  interest  have  been  made 
on  said  note. 

(6)  Although  plaintiffs  have  made  demand  upon  the  said  defendant  for 
the  payment  of  the  aforesaid  note,  said  defendant  has  neglected  and  re- 
fused to  make  payment  and  still  refuses  and  neglects  to  make  payment  of 
the  Ijalance  due  on  the  said  note  or  of  any  interest  due  thereon. 

(7)  By  reason  of  such  refusal  and  neglect  to  make  payment  as  afore- 
said, the  plaintiffs  have  been  compelled  to  bring  this  suit  for  the  collec- 
tion of  the  said  note. 

(8)  By  reason  of  the  institution  of  this  said  suit  the  defendant,  under 
the  terms  of  the  note  aforesaid  is  now  indebted  to  the  plaintiffs  for  the 
balance  of  principal  and  interest  due  as  aforesaid,  and  for  a  reasonable 
attorney's  fee  together  with  all  court  costs  incurred  in  these  proceedings. 

(9)  The  plaintiffs  aver  that  a  reasonable  attorney's  fee  for  services  in 
this  suit  would  be  10%  of  the  amount  remaining  due  and  owing  by  the 
defendant,  or  the  sum  of  five  thousand  two  hundred  and  six  dollars  6/100 
(.$5,206.06). 

(10)  Wherefore  the  plaintiifs,  Charles  [Saner]  and  Ed.  P.  [Docherty] 
claim  to  recover  from  the  said  defendant,  G.  Henry  [Smith],  the  said  sum 
of  fifty-seven  thousand  two  hundred  and  sixty-six  dollars  64/100  ($57,- 
266.64)  together  with  interest  on  $52,060.58  from  July  1^  1919. 

Van  Dusen  &  Johnson, 
Attorneys  for  Plaintiffs. 

State  of  Nevada,         ^ 
County  of  Lincoln,     j^ 

Ed.  p.  [Docherty],  being  duly  sworn  according  to  law,  deposes  and 
says  that  he  is  one  of  the  plaintiffs  named  in  the  foregoing  statement  of 
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claim  and  that  lie  lias  read  the  said  .statement  of  claim  and  that  the  facts 
therein  set  forth  are  true  and  correct. 

Ed.  p.  [Dochekty]. 
Sworn  to  and  subscribed  before  me  this  14th  day  of  October,  1920. 

G.  W.  Franks, 
[SFAL.]  Notar}'  Public. 

Commission  expires,  Aug.  17,  1924. 


COMMON  LAW  FORM  XL— COMPLAINT  TO  ENFORCE  LIABILITY 
OF  WITHDRAWING  STOCKHOLDER. 

[From  Brandenburg  on  Bankruptcy.] 

District  Court  of  the  United  States  fur  the  Southern  District  of  New  York. 

ir  INRICH  Zeins  as  Trustee  in  Bankruptcy  for 

Company, 

Plaintiff, 
against 
Jacob  Kammekman, 

Defendant. 

Plaintiff   complains  of  defendant   and   alleges: 

I.  That  on  the  day  of  ,   19 — ,  the Company  was 

a    manufacturing    corporation    duly    organized    and    existing    under    the 

laws   of   the   state   of  ,   and   owned   and   operated   a    manufacturing 

plant  known  as  the ,  in  the  city  of -,  County,  , 

and  continued  to  exist  as  such  corporation  and  to  own  and  ojierate  said 
manufacturing  plant  until  its  adjudication  in  bankruptcy  hereinafter 
mentioned. 

II.  That    the    capital    stock    of    said    corporation    consisted    of    

shares  of  the  par  value  of  Dollars   ($ — )   each,  and  all  of  said 

stock  was  issued  and  delivered  to  actual  purchasers  thereof  and  the  full 
amount  of  the  par  value  of  said  stock  paid  in  by  the  owners  and  holders 
thereof  at  the  time  hereinbefore  mentioned. 

III.  That  on   said  day  of ,   19 — ,   after  the   organization 

of    said    corporation,    defendant    became    a     stockholder    therein,    holding 

shares  of  capital  stock  thereof  of  the  par  value  of Dollars 

($ )  ;    that   defendant   continued    to   own   and   hold   said    stock   until 

the day  of ,  19 — ,  when  he  surrendered  all  of  it  to  the  stock- 
holders of  said  corporation,  and  said  corporation  then  entered  into  an 
agreement  in  writing  with  defendant  to  refund  to  defendant  the  full  par 
value  of  said  stock,  to  wit,  Dollars  ($ ). 

IV.  That  between  the day  of  ,  19—,  and  the  day 

of  ,  19 — ,  said  officers  and  stockholders  paid  defendant   in  monthly 
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installments,   each   month,   during   said   time,   the    sum    of   Dollars 

($ ),  in  consideration  of  which  the  said  shares  of  stock  held 

and  owned  by  the  defendant  were  withdrawn  and  refunded  to  the  stock- 
holders  of   said   corporation  and    surrendered    and    cancelled,    contrary   to 

the  provisions  of  § of  the  General  Statutes  of  ,  and  no  other 

certificates  of  stock  were  issued  in  lieu  thereof. 

V.  That  at  the  time  of  the  withdraAval  and  refunding  of  all  of  the  stock 
of  this  defendant,  as  above  set  forth,  there  existed  debts  and  liabilities  of 
said    corporation    unsecured    and   past    due    exceeding   in    the    amount   the 

sum  of  Dollars  ($ )  ;  that  said  debts  and  liabilities  remained 

unpaid  from  the  time  of  the  withdrawal  and  refunding  of  the  stock  of 
defendant  as  aforesaid  continuously  to  the  time  of  the  adjudication  of 
said  corporation  in  bankruptcy  as  hereinafter  alleged  and  are  still  unpaid, 
notwithstanding  the  creditors  of  said  corporation  to  whom  said  debts  and 
liabilities  were  owing  have  duly  filed  their  claims  in  the  bankruptcy  pro- 
ceedings hereinafter  alleged,  and  the  same  have  been  allowed. 

VI.  That  on  the  — day  of  — ,  19 — ,  the  said  ,  was  duly 

adjudicated  a  bankrupt  upon  a  petition  filed  by    (or,  against)    it   on  the 

day  of  ,  19 — ,  by  order  of  the  United  States  District  Court 

for  the  District  of  ,  according  to  the  provisions  of  the  acts 

of  Congress  relating  to  bankruptcy. 

VII.  That  on  the  day  of  ,  19 — ,  jDlaintiff  was  duly  elected 

trustee  of  the  estate  of  said  bankrupt,  and  tliereafter  duly  qualified  as 
such  trustee  and  ever  since  has  been  and  now  is  the  duly  qualified  and 
acting  trustee  in  bankruptcy  of  the  said  . 

VIII.  That  plaintiff  has  been  duly  authorized  and  directed  by  the  said 
United  States  District  Court,  in  said  bankruptcy  proceedings,  to  com- 
mence this  action  in  his  capacity  as  such  trustee  to  recover  for  the  use  of 
the  creditors  of  said  corporation  the  money  so  refunded  to  defendant. 

IX.  That  prior  to  the  commencement  of  this  action  plaintiff,  as  such 
trustee,  demanded  of  defendant  the  return  of  the  money  so  refunded  to 
him,  but  defendant  refused  and  still  refuses  to  return  the  same,  or  any 
part  thereof. 

X.  That  there  are  insufficient  assets  in  the  hands  of  plaintiff  to  pay  the 
unsecured  debts  and  liabilities  of  said  corporation,  and  it  is  necessary  to 
secure  the  return  of  the  money,  belonging  to  said  corporation,  so  wrong- 
fully refunded  to  defendant,  and  to  apply  the  same  to  the  payment  of 
the  debts  of  the  corporation  for  which  the  same  is  liable. 

Wherefore,  plaintiff  demands  judgment  against  defendant  for  the  sum 

of  Dollars  ($ ),  with  interest  thereon  at  the  rate  of  

per  cent  per  annum  from  the  day  of ,   19 — ,  together  with 

the  costs  and  disbursements  of  this  action. 


Attorney  for  Plaintiff. 
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COMMON  LAW  FORM  XII.— PLAINT  OR  DECLARATION  IN 
ACTION  IN  NEW  JERSEY  DISTRICT  FOR  DOWER. 

District  Court  of  the  United  States  far  the  District  of  New  Jersey. 
On  the  day  of  March,  1921. 

Marie  Dudley,  who  is  and  at  the  time  of  the  commencement  of  this 
action  was  a  citizen  and  resident  of  the  State  of  New  York  and  who  is  a 
widow,  and  who  was  during  his  life  the  wife  of  Edward  Dudley,  deceased, 
by  Roger  Foster  her  attorney  demands  against  Edward  Lawrence  Dudley 
who  is  and  who  was  at  the  time  of  the  commencement  of  this  action  a 
citizen  and  resident  of  the  City  and  County  of  Camden,  in  the  State  of 
New  Jersey,  and  Irene  Goodman  who  is  and  at  the  time  of  the  commence- 
ment of  this  action  was  a  citizen  and  resident  of  the  City  of  Philadelphia 
in  the  State  of  Pennsylvania,  both  individually  and  as  executors  named 
in  the  paper  purporting  to  be  the  last  will  and  testament  of  said  Edward 
Dudley,  which  paper  was  admitted  to  probate  by  the  Surrogate  of  the 
County  of  Camden  in  the  State  of  New  Jersey  on  or  about  September  24, 
1920  (she  also  demands  against  Edward  H.  Goodman  the  husband  of  said' 
May  Irene  Goodman,  who  is  and  at  the  time  of  the  commencement  of  this 
action  was  a  resident  and  citizen  of  the  City  of  Philadelphia  and  State 
of  Pennsylvania),  the  third  part  of  the  following  land  and  premises  in 
the  State  of  New  Jersey  of  which  her  said  husband  was  seized  together 
Avith  the  buildings  thereupon  and  the  appurtenances  thereof  namely, 
The  following  property  in  the  County  and  City  of  Camden : 

(1.)  Certain  property  known  as  "The  Grange,"  which  is  situated  on 
the  northerly  side  of  Federal  Street  and  comprises  eighteen  and  eight-tenths 
(18.8)  acres  more  or  less,  together  with  the  buildings  upon  the  same, 
in  which  the  said  Edward  Dudley  had  one-half  interest. 

(2.)  Certain  farm  land  on  the  southerly  side  of  Federal  Street,  com- 
prising fifteen  and  three-tenths  (15.3)  acres  more  or  less,  the  exact  loca- 
tion and  boundaries  whereof  are  unknown  to  this  plaintiff,  in  which  the 
said  Edward  Dudley  had  one-half  interest  in  thirteen  (13)  acres  and  whole 
interest  in  the  remaining  two  and  three-tenths  (2.3)   acres. 

(3.)  Certain  farm  land  on  the  northerly  side  of  Westfield  Avenue  com- 
prising twelve  (12)  acres  more  or  less  of  upland,  and  twelve  (12)  acres 
more  or  less  of  lowland,  the  exact  location  and  boundaries  whereof  are 
unknown  to  this  plaintiff,  in  which  the  said  Edward  Dudley  had  a  three- 
quarters  interest. 

(4.)  A  certain  triangular  field  on  the  southerly  side  of  Westfield  Ave- 
nue comprising  six  and  forty-two-hundredths  (6.42)  acres  more  or  less, 
the  exact  location  and  boundaries  whereof   are  unknown  to  this  plaintiff. 

(5.)  A  lot  or  lots  of  land  with  a  building  thereupon,  beginning  at  a 
point  on  the  westerly  side  of  4th  Street,  one  hundred  and  fifty-two  (152) 
feet  southerly  from  the  southwesterly  corner  of  Market  and  4th  Streets; 
also  northwesterly  corner  of  4th  and  Carter's  Place;  thence  westerly  along 
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northerly  side  of  Carter's  Place  or  along  eighty-four  (84)  feet  to  cor- 
ner in  easterly  line  of  land,  formerly  belonging  to  the  Estate  of  Daniel 
S.  Carter,  deceased ;  thence  north  by  easterly  line  said  last  mentioned  land 
and  parallel  with  said  4th  Street  sixteen  (16)  feet  to  corner  of  land  lately 
belonging  to  the  said  Carter  Estate;  thence  easterly  parallel  with  Market 
Street  on  land  between  the  two  brick  houses  eighty-four  (84)  feet  to 
westerly  side  of  4th  Street;  thence  southerly  along  westerly  side  of  said 
4th  Street  sixteen  (16)  feet  to  beginning.  The  said  lot  of  land  and 
building  are  usually  designated  as  No.  35  North  4th  Street. 

(6.)  Situated  in  the  City  and  County  of  Camden,  a  lot  of  land  begin- 
ning at  a  point  on  the  northerly  side  of  Liberty  Street  distant  two  hun- 
dred and  eighty  (280)  feet  westerly  from  the  northwesterly  corner  of 
Liberty  Street  and  4th  Street,  running  thence  northerly  and  parallel  to 
4th  Street  one  hundred  (100)  feet;  thence,  westerly  and  parallel  to  Liberty 
Street  twenty  (20)  feet;  thence  southerly  and  again  parallel  to  4th 
Street  one  hundred  (100)  feet  and  easterly  twenty  (20)  feet  along  the 
said  northerly  side  of  Liberty  Street  to  the  point  or  place  of  beginning. 

(7.)  Situated  in  the  City  and  County  of  Camden  a  lot  of  land  beginning 
at  a  point  on  the  westerly  side  of  2nd  Street  distant  three  hundred  and 
two  (302)  feet  and  seven  and  one-quarter  (7i/^)  inches  southerly  from 
the  southwesterly  corner  of  Market  Street  and  2nd  Street;  running  thence 
westerly  and  parallel  to  Market  Street  one  hundred  and  seventy  (170) 
feet;  thence  southerly  and  parallel  to  2nd  Street  twenty  (20)  feet  and 
four  (4)  inches;  thence  southerly  and  parallel  to  Market  Street  one  hun- 
dred and  seventy  (170)  feet;  thence  northerly  twenty-seven  (27)  feet 
and  four  (4)  inches  along  the  said  westerly  side  of  2nd  Street  to  the 
point  or  place  of  beginning,  and  which  is  believed  to  be  known  as  Number 
33  North  2nd  Street. 

(8.)  20  lots  on  the  easterly  side  of  32nd  Street.  The  exact  location  and 
boundaries  whereof  are  unknown  to  this  plaintiff,  in  which  the  said  Edward 
Dudley  had  one-half  interest. 

(9.)  20  lots  on  the  westerly  side  Cambridge  Street.  The  exact  location 
and  boundaries  whereof  are  unknown  to  this  plaintiff,  in  which  the  said 
Edward  Dudley  had  one-half  interest. 

(10.)  2  lots  on  the  easterly  side  of  Cambridge  Street.  The  exact  loca- 
tion and  boundaries  whereof  are  unknown  to  this  plaintiff,  in  which  the 
said  Edward  Dudley  had  one-half  interest. 

(11.)  A  lot  of  land  situated  in  the  Town  of  Stockton,  County  of  , 

beginning  at  a  point  on  the  southerly  side  of  Fulton  Street  distant  one 
hundred  and  sixty  (160)  feet  westerly  from  the  southwesterly  corner  of 
Fulton  Street  and  Seventh  Street,  running  thence  southerly  and  parallel 
to  Seventh  Street  one  hundred  and  ten  (110)  feet;  thence  westerly  parallel 
to  Fulton  Street  forty  (40)  feet,  thence  northerly  again  parallel  with 
Seventh  Street  one  hundred  and  ten  (110)  feet,  and  thence  northerly 
again  parallel  with  Seventh  Street  one  hundred  and  ten  (110)  feet,  and 
thence   easterly  forty    (40)    feet   along  the   said   southerly   side   of   Fulton 
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Street  to  the  point  or  place  of  beginning,  which  are  sometimes  designated 
as  lots  22  and  24  and  parts  of  21  and  2."!  on  a  map  known  as  Pannia  or 
with  some   similar   name. 

(12.)   Tract    of   Woodland    Delaware    Township,    County    of    

about  seventy  (70)  acres,  more  or  less  the  exact  location  and  boundaries 
whereof  are  unknown  to  this  plaintiff. 

As  the  dower  of  the  sai^  Marie  Dudley  of  the  endowment  of  the  said 
Edward  Dudley,  deceased,  heretofore  her  husband,  whereof  she  hath  noth- 
ing; the  value  of  which  dower  right  and  interest  exclusive  of  interest  and 
costs  is  in  excess  of  three  thousand  ($3,000)  dollars,  together  with  the  sum 
of  five  thousand  ($5,000)  dollars  damages  because  of  the  refusal  and  tlie 
failure  of  the  said  defendants  to  assign  said  dower  to  her  although 
assignment  thereof  was  duly  demanded,  and  also  because  of  the  refusal 
of  the  said  defendant  to  allow  her  her  widow 's  right  of  quarantine  in  the 
said  property  known  as  The  Grange  until  the  assignment  of  her  dower 
therein,  although  such  right  of  quarantine  therein  and  her  admission  and 
her  entry  into  said  Grange  was  duly  demanded  by  her  the  said  Marie 
Dudley,  which  damages  have  been  caused  to  her  and  suffered  by  her 
because  of  the  acts  of  said  defendants  and  thereupon  she  brings  this  suit. 

Roger  Foster, 
69  West  o5th  Street,  New  York. 
Plaintiff 's    Attorney, 


FORM  XIII.— WRIT  OF  DOWER. 

The  United  States  of  America,   ) 

■  ss 
The  District  of  New  Jersey.        (• 

(L.  S.)  The  President  of  tJic  Unit'ed  States  of  America  to  the  Marshal 
of  the  United  States  for  the  District  of  New  Jersey,  Greeting. 
Command  Edward  Lawrence  Dudley  and  May  Irene  Goodman  and  each  of 
them  individually  and  as  executors  of  the  paper  purporting  to  be  the  last 
will  and  testament  of  Edward  Dudley,  deceased  (and  Edward  H.  Good- 
man, the  husband  of  said  Mary  Irene  Goodman),  that  justly  and  without 
delay,  they  and  each  of  them  render  to  Marie  Dudley,  who  was  the  v.ife 
of  Edward  Dudley,  deceased,  her  reasonable  dower,  which  to  her  belongs 
in  certain  property  in  the  State  of  New  Jersey  of  which  the  said  Edward 
Dudley  was  seized  with  the  buildings  thereupon  and  with  the  appurte- 
nances thereon,  namely  [here  insert  description  of  property]  of  which 
property  she,  the  said  Marie  Dudley,  has  nothing  as  she  saith,  and  there- 
upon complained  that  said  Edward  Lawrence  Dudley  and  I\Liy  Irene 
Goodman,  and  each  of  them  individually  and  as  executors  of  the  paper 
purporting  to  be  the  last  will  and  testament  of  Edward  Dudley,  deceased 
(and  Edward  H.  Goodman,  the  husband  of  the  said  May  Irene  Goodman), 
deforce  her;   wherefore  lest  they   shall  render  the   same  under  her,   then 
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.summoned  by  good  summoners  the  aforesaid  Edward  Lawrence  Dudley, 
and  May  Irene  Goodman  and  each  of  them  individually,  and  as  executors 
of  the  paper  purporting  to  be  the  last  will  and  testament  of  Edward 
Dudley,  deceased  (and  Edward  H.  Goodman,  the  husband  of  the  said  May 
Irene  Goodman),  that  they  and  each  of  them  be  and  appear  before  our 
judges  of  our  District  Court  of  the  United  States  for  the  district  of  New 

Jersey  and  before  said  court  at  Trenton  on  the  day  of  , 

11)21,  next  to  show  wherefore  they  do  it  not;  and  have  you  then  and  there 
the  names  of  those  summoners,  and  this  writ. 
Witness  the  Honorable  John  Kellstab, 
District  Judge  of  the  United  States 
for  the  District  of  New  Jersey. 


Clerk. 


FOKM  XIV.— NOTICE  OF  FILING  AND  PETITION  AGAINST 
UNITED  STATES  UNDER  TUCKER  ACT  OF  MARCH  \',,  1887. 

Jud.  Code  §  24,  Subd.  20.     See  Supra,  %%  96,  97. 

I  From  record  in  Bigby  v.  U.  S.,  188  U.  S.  400.] 

\l>i}itrict\  Court  of  the  United  States  for  the  Eastern  District  of  New  Toi-lc. 

William   Samuel   Bigby  } 

against  l 

The  United   States   of   America.    I 

Sirs:  Please  take  notice  that  the  within  amended  petition  was  duly 
filed  with  the  clerk  of  the  IDistrict]  Court  of  the  United  States  for  the 
Eastern  District  of  New  York  on  the  27th  day  of  November,  1899,  which 
court  has  jurisdiction  of  the  ease  set  forth  in  said  petition  and  in  which 
district  plaintiff  resides. 

New  York,  November  27th,  1899. 

Yours,  etc.,  Roger  Foster, 

Attorney  for  Plaintiff,  Petitioner, 
35  Wall  Street,  Borough  of  Manhattan,  New  Y'ork. 

To  tilt'  Honorable  the  Attorney  General  of  the  United  States  and  to  the 
Honorable  the  Attorney  of  the  United  States  for  the  Eastern  District 
of  New  York. 

IDistrict]  Cmirt  of  the  United  States  for  the  Eastern  District  of  New  YorTc. 

William    Samuel    Bigby  1  , 

against  l 

The   United   States   of  America. 
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To  the  Honorable  the  Judges  of  the  [District]  Court  of  the  United  States 
for  the  Eastern  District  of  New  York  and  to  the  Honorable  the  [Dis- 
trict] Court  of  the  United  States  for  the  Eastern  District  of  New 
York: 

Your  petitioner,  by  Roger  Foster,  his  attorney,  respectfully  shows: 

I.  The  United  States  of  America  is  a  corporation  created  by  the  Con- 
stitution of  the  United  States,  with  its  principal  office  in  the  City  of 
Washington  and  the  District  of  Columbia;  and  your  petitioner  alleges  upon 
information  and  belief,  that  within  the  meaning  of  the  definitions  of  tlie 
New  York  Code  of  Civil  Procedure  said  United  States  of  America  is  a 
foreign  corporation. 

II.  Your  petitioner  resides  at  Nos.  29  and  31  De  Kalb  avenue  in  the 
borough  of  Brooklyn,  County  of  Kings  and  City  of  New  York;  and  in 
the  Eastern  District  of  New  York. 

III.  On  or  about  November  27th,  1899,  your  petitioner  at  the  request 
of  the  said  United  States  of  America  and  at  the  request  of  the  officers, 
employees  and  duly  authorized  agents  of  the  said  United  States  of  Amer- 
ica, each  of  which  officers,  agents  and  employees  was  acting  within  the 
scope  of  his  authority,  entered  into  a  passenger  elevator  in  the  United 
States  court-house  and  post-office  building  in  said  borough  of  Brooklyn, 
which  said  building  and  elevator  were  then  owned  and  controlled  by  the 
United  States  of  America  and  which  elevator  was  designed  and  intended 
by  the  said  United  States  of  America  for  the  use  of  persons  on  their  way 
to  the  office  of  the  mai-shal  of  the  United  States  for  the  Eastern  District 
of  New  York;  which  entry  was  made  by  your  petitioner  while  on  his  way 
to  the  said  marshal 's  office  upon  official  business. 

IV.  The  United  States  of  America  then  and  there  entered  into  an  im- 
plied contract  with  your  petitioner  wherein  and  whereby  for  a  sufficient 
valuable  consideration  it  agreed  to  carry  your  petitioner  safely;  to  op- 
erate said  elevator  with  due  care;  and  to  employ  for  the  purposes  of  the 
operation  of  said  elevator  a  competent  and  experienced  person. 

V.  In  violation  of   said  contract  said  United   States  of   America   failed  • 
to  carry  your  petitioner   safely;    and  failed  to  operate  said  elevator   witli 
due  care;   and  failed  to  employ  for  the  operation  of  said  elevator  and  to 
put  in  charge  of  the  same  a  competent  and  experienced  person;  and  violated 
its  said  contract  with  your  petitioner  in  other  ways. 

VI.  In  consequence  of  the  failure  of  the  United  States  and  of  its  em- 
ployees in  charge  of  said  elevator  to  carry  your  petitioner  safely  and  to 
operate  said  elevator  with  due  care;  and  in  consequence  of  the  failure 
of  the  United  States  to  employ  a  competent  and  experienced  person  to 
operate  said  elevator  with  due  care;  and  in  consequence  of  the  failure 
of  the  United  States  to  employ  a  competent  and  experienced  person  to 
operate  said  elevator;  and  in  consequence  of  the  incompetence  and  in- 
experience of  the  person  then  engaged  in  operating  said  elevator  and  in 
charge  of  the  same,  and  in  consequence  of  the  said  violation  by  the  United 
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States  of  its  said  contract  your  petitioner  wliile  entering  the  said  elevator 
without  negligence  on  his  part  was  caused  to  fall,  and  his  foot,  ankle  and 
leg  were  crushed  between  said  elevator  and  tlie  top  of  the  entrance  into 
the  elevator  shaft  or  a  projection  in  the  shaft  of  said  ele^'ator  or  in  some 
other  manner,  and  the  back  of  your  petitioner  and  other  parts  of  the  body 
of  your  petitioner  were  also  consequently  injured  and  your  petitioner  con- 
sequently suffered  a  laceration  of  the  ligaments  of  his  ankle,  and  he  con- 
!-equently  was  caused  much  bodily  and  mental  pain. 

VII.  In  consequence  thereof  your  petitioner  was  obliged  to  spend  and 
incur  considerable  sums  of  money  for  medical  and  surgical  attendance  and 
he  was  confined  to  the  house  and  prevented  from  attending  to  his  busines-^ 
and  from  earning  money  for  a  considerable  period  of  time,  and  he  has 
been  made  permanently  lame  and  his  said  foot,  ankle  and  back  have  been 
permanently  injured;  and  he  has  been  thus  and  otherwise  damaged,  in  the 
sum  of  ten  thousand  dollars   ($10,000). 

Wherefore,  your  petitioner  prays  for  a  judgment  or  decree  against  thf 
United  States  of  America  upon  the  facts  and  law  for  the  sum  of  ten 
thousand  dollars  ($10,000),  together  with  his  reasonable  costs  and  disburse- 
laonts  for  such  other  and  further  relief  in  the  premises  as  may  be  just. 

William    Samuel   Bigby, 

Petitioner. 
Roger  Foster, 

Petitioner 's  Attorney, 

35  Wall  Street,  New  York. 


State  of  New  York.  ] 

County  of  Kings,  ^  ss. 

Eastern  District   of  New   York.    J 

William  Samuel  Bigby,  being  duly  sworn,  deposes  and  says:  I  am  the 
above  named  petitioner.  The  foregoing  petition  is  true  to  my  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief,  and  as  to  those  matters  I  believe  it  to  be  true. 

William  Samuel  Bigby. 
Sworn  to  before  me  this  27th  day  of  November,  1899. 

E.  M.  Smith,         [seal.1 
Notary  Public,  Kings  County,  New  York. 

COMMON  LAW   FORM   XV.— PLEAS   WHERE   COMMON   LAW 
PRACTICE  PREVAILS. 

[76  Fed.  427  in  which  the  author  was  counsel.] 

And  the  said  defendant  by  John  R.  Emery,  its  attorney,  comes  and 
defends  the  wrong  and  injury  when,   &c.,   and   as   to   the   said   first   count 
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of  the  said  declaration  says  that  the  said  indenture  therein  referred  to  as 
made  on  or  about  February  thirtieth,  eighteen  hundred  and  ninety,  and 
of  which  a  copy  is  alleged  to  be  annexed  to  said  declaration  as  "Exhibit 
1,"  is  not  its  deed  and  of  this  it  puts  itself  upon  the  country,  &c. 

And  this  defendant,  for  a  further  i)lea  to  said  first  count  of  said 
declaration,  by  leave  of  the  court  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  says  that 
•the  said  indenture  therein  referred  to  as  made  on  or  about  April 
seventh,  eigliteen  hundred  and  ninety,  and  of  which  a  copy  is  alleged 
to  be  attached  to  said  declaration  as  "Exhibit  2"  is  not  its  deed,  and  of 
tliis  it  puts  itself  upon  the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  said  first  count  of  the  said 
•  k'claration,  by  like  leave  of  the  court  first  had  and  obtained,  says  that 
the  plaintiff  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  it,  because  it  says  that  the  said  defendant  did  not  in  manner 
and  form  as  is  in  said  count  alleged,  convey  to  this  defendant  eleven 
thousand  two  hundred  and  forty  tons  of  ice,  of  two  thousand  pounds 
to  the  ton;  then  and  there  situate  and  being  in  the  ice  houses  referred 
to  in  said  count,  or  any  portion  thereof;  and  that  the  plaintiff  did  not 
in  manner  and  form  as  is  in  said  count  alleged,  deliver  to  this  defend- 
ant eleven  thousand  two  hundred  and  fifty  tons,  of  two  thousand  pounds 
ti)  the  ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in 
thickness,  or  any  ])ortion  thereof,  and  that  this  defendant  did  not,  in 
manner  and  form  as  is  therein  alleged,  accept  the  same  in  part  perform- 
ance of  the  said  instrument  bearing  date  February  thirteenth,  eighteen 
liundred  and  ninety,  referred  to  in  the  said  count;  and  that  the  said 
plaintiff,  in  manner  and  form  as  is  in  said  count  alleged,  did  not  pack  and 
deliver  free  on  board  of  vessels  suitable  and  properly  dunnaged  for  a  voyage 
to  Newark,  six  thousand  one  hundred  and  fifty-four  and  fourteen  hundred 
and  eighty  two-thousandths  tons,  of  two  thousand  pounds  to  the  ton, 
of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness,  in  accord- 
ance with  the  promise  covenant  and  undertaking  of  the  plaintiff,  with  this 
defendant  referred  to  in  said  count  of  said  declaration  or  any  portion 
thereof;  and  that  the  plaintiff  was  jiot,  in  manner  and  form  as  is  in  said 
count  alleged,  ready  or  willing  and  did  not  tender  or  offer  to  deliver  at 
the  places  in  said  agreement  designated,  free  on  board  of  a  vessel  suitably 
and  properly  dunnaged  for  a  voyage  to  Newark,  five  thousand  and  ninety- 
five  and  five  hundred  and  twenty -two  thousand  tons  of  ice  stored,  and 
I)eing  in  the  ice  houses  in  the  parish  of  Eothesay,  referred  to  in  said  count 
of  said  declaration,  or  any  portion  thereof;  and  that  the  said  plaintiff' 
was  not,  in  manner  and  form  as  is  in  said  count  alleged,  ready  or  willing, 
and  did  not  tender  or  offer  to  deliver  to  this  defendant  three  thousand 
seven  hundred  and  fifty  tons,  of  two  thousand  pounds  to  the  ton,  of  good 
mercantile  ice  of  not  less  than  twelve  inches  in  tliickness  purchased  by  the 
plaintiff,  or  any  portion  thereof;  and  that  the  ])laintiff  did  not,  in  manner 
and  form  as  is  therein  alleged,  tender  or  offer  to  indemnify  this  defendant 
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for  any  additional  expense  it  might  he  put  to  by  reason  of  the  said  pur- 
chase of  said  three  thousand  seven  hundred  and  fifty  tons  of  ice;  and 
that  the  said  defendant  did  not,  in  manner  and  form  as  is  in  said  count 
alleged,  notify  the  said  plaintiff  that  it  would  not  in  its  part  perform  the 
covenants  and  agreements  by  it  to  be  performed  under  the  agreement  in 
writing  referred  to  in  said  count ;  and  of  this  the  defendant  puts  itself  upon 
the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  said  first  count  of  the  said  • 
declaration,  by  like  leave  of  the  court  first  had  and  obtained,  says 
tliat  the  said  plaintiff  ought  not  to  have  or  maintain  its  aforesaid  action 
thereof  against  it,  because  he  says  that  the  said  plaintiff  during  the 
said  months  of  June,  July,  August  and  September  delivered  to  the 
defendant  only  six  thousand  one  hundred  and  fifty-five  tons  of  ice,  all  of 
which  was  paid  for  by  the  said  defendant  to  the  said  plaintiff  before  the 
commencement  of  this  suit,  and  that  as  to  the  balance  of  the  said  fifteen 
thousand  tons,  viz.,  eight  thousand  eight  hundred  and  fifty-five  tons,  the 
said  plaintiff  did  not,  in  manner  and  form  as  is  in  said  count  in  that 
behalf  alleged,  or  at  the  times  and  in  the  manner  required  by  the  said 
agreement  referred  to  in  said  account,  tender  or  offer  to  deliver  the  same, 
or  any  portion  thereof,  and  of  this  the  defendant  puts  itself  upon  the 
country,  &c. 

And  the  said  defendant,  for  plea  to  said  second  count  to  the  said  dec- 
laration, by  leave  of  the  court  for  that  purpose  first  had  and  obtained, 
according  to  the  form  of  the  statute  in  such  case  made  and  X'^ovided, 
says  that  the  said  indenture  therein  referred  to  as  made  on  or  about 
February  thirtieth,  eighteen  hundred  and  ninety,  a"nd  of  which  a  copy  is 
alleged  to  be  annexed  to  said  declaration  as  "Exhibit  1,"  is  not  its  deed, 
and  of  this  it  puts  itself  upon  the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  said  second  count  of  the 
said  declaration,  by  like  leave  of  the  court  first  had  and  obtained,  says 
that  the  said  indenture  therein  referred  to  as  made  on  or  about  April 
seventh,  eighteen  hundred  and  ninety,  and  of  which  a  copy  is  alleged 
to  be  attached  to  said  declaration  as  "Exhibit  2,"  is  not  its  deed,  and 
of  this  it  puts  itself  upon  the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  the  said  second  count  of 
the  said  declaration,  by  like  leave  of  the  court  first  had  and  obtained, 
says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  it,  because  it  says  that  the  said  plaintiff  was  not 
in  manner  and  form  as  is  in  said  count  alleged,  ready  and  willing,  and 
did  not  offer  to  deliver  to  the  said  defendant,  or  request  it  to  accept  the 
said  chattels  in  the  said  count  mentioned  or  any  portion  thereof;  and 
that  the  said  plaintiff  did  not,  in  manner  and  form  as  is  therein  alleged, 
deliver  to  the  defendant  eleven  thousand  two  hundred  and  fifty  tons  of  ice, 
of  two  thousand  pounds  to  the  ton,  of  good  mercantile  ice  of  not  less  than 
twelve  inches  in  thickness,  or  any  portion  thereof,  and  that  the  defendant 
did  not,  in  manner  and  form  as  is  in  said  count  alleged,  accept  the  same 
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in  part  performance  of  the  said  contract  referred  to  in  said  count;  and 
that  the  said  plaintiff  did  not,  in  manner  and  form  as  is  in  said  count 
alleged,  pack  or  deliver  six  thousand  one  hundred  and  fifty-four  tons  of 
good  mercantile  ice,  or  any  portion  thereof,  in  accordance  with  the  said 
promise  and  undertaking  of  the  plaintiff;  and  that  the  said  plaintiff,  in 
manner  and  form  as  is  in  said  count  alleged,  was  not  ready  or  willing 
and  did  not  tender  or  offer  to  deliver  at  the  places  in  said  agreement  speci- 
fied, free  on  board  of  vessels  suitably  and  properly  dunnaged  for  a 
voyage  to  Newark,  five  thousand  and  ninety-five  and  five  hundred  and 
twenty  two-thousandth  tons  of  ice,  or  any  portion  thereof;  and  that  the 
said  plaintiff  was  not,  in  manner  and  form  as  is  in  said  count  alleged, 
ready  or  willing,  and  did  not  tender  or  offer  to  deliver  to  the  defendant 
three  thousand  seven  hundred  and  fifty  tons,  of  two  thousand  pounds  to 
the  ton,  of  good  mercantile  ice  of  not  less  than  twelve  inches  in  thickness, 
purchased  by  the  plaintiff,  or  any  portion  thereof;  and  that  the  said 
plaintiff  did  not,  in  manner  and  form  as  is  in  said  count  alleged,  tender  or 
offer  to  indemnify  the  defendant  for  any  additional  expense  it  might  be 
put  to  by  reason  of  the  said  purchase;  and  that  the  plaintiff  did  not,  in 
manner  and  form  as  is  in  said  count  alleged,  request  the  defendant  to  accept 
the  same,  and  of  this  the  defendant  puts  itself  upon  the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  the  said  second  count  of 
the  said  declaration,  by  like  leave  of  the  court  first  had  and  obtained, 
says  that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  it,  because  he  says  that  the  said  plaintiff  during 
the  said  months  of  June,  July,  August  and  September  delivered  to  the 
defendant  only  six  thousand  one  hundred  and  fifty-five  tons  of  ice,  all  of 
which  was  paid  for  by  the  said  defendant  to  the  said  plaintiff  before 
the  commencement  of  this  suit,  and  that  as  to  the  balance  of  the  said 
fifteen  thousand  tons,  viz.,  eight  thousand  eight  hundred  and  fifty-five 
tons,  the  said  plaintiff  did  not,  in  manner  and  form  as  is  in  said  count 
in  that  behalf  alleged,  or  at  the  time-s  and  in  the  manner  required  by  the 
said  agreement  referred  to  in  said  account,  tender  or  offer  to  deliver  the 
same,  or  any  portion  thereof,  and  of  this  the  defendant  puts  itself  upon  the 
country,  &e. 

And  the  said  defendant,  for  plea  to  said  third  count  to  the  said  declara- 
tion, by  leave  of  the  court  for  that  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute  in  such  case  made  and  provided,  says  that  the 
said  indenture  therein  referred  to  as  made  on  or  about  February  thirteenth, 
eighteen  hundred  and  ninety,  and  of  which  a  copy  alleged  to  be  annexed  to 
said  declaration  as  "Exhibit  1,"  is  not  its  deed,  and  of  this  it  puts  itself 
upon  the  country,  &c. 

And  this  defendant,  for  a  further  plea  to  said  third  count  of  the 
said  declaration,  by  like  leave  of  the  court  first  had  and  obtained, 
says  that  the  said  indenture  therein  referred  to  as  made  on  or  about  April 
seventeenth,  eighteen  hundred  and  ninety,  and  of  which  a  copy  is  alleged 
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to  be  attached  to   said  declaration  as  ' '  Exhibit  2, "   is  not  its  deed,  and 
of  which  it  puts  itself  upon  the  country,  &c. 

And  the  said  defendant,  for  a  further  plea  to  said  third  count  of  the 
said  declaration,  by  like  leave  of  the  court  for  that  purpose  first  had 
and  obtained,  says  that  the  said  plaintiff  ought  not  to  have  or  maintain 
his  aforesaid  action  thereof  against  it,  because  it  says  the  said  plaintiff 
did  not,  in  manner  and  form  as  is  in  said  count  alleged,  convey  to  the 
defendant  eleven  thousand  two  hundred  and  fifty  tons  of  ice  as  alleged 
in  said  count,  or  any  portion  thereof;  and  that  the  said  plaintiff  did  not, 
in  manner  and  form  as  is  in  said  count  alleged,  pack  and  deliver  six 
thousand  one  hundred  and  fifty-four  and  fourteen  hundred  and  eighty  two- 
thousandths  tons,  of  two  thousand  pounds  to  the  ton,  of  good  mercantile 
ice,  in  accordance  with  the  said  promise  and  undertaking  of  the  plaintiff 
as  alleged  in  said  count ;  and  that  the  said  plaintiff,  in  manner  and  form 
as  is  in  said  count  alleged,  was  not  ready  or  willing  and  did  not  offer  to 
pack  and  deliver  free  on  board  of  vessels  suitably  and  properly  dunnaged 
for  a  voyage  to  Newark,  and  at  the  places  designated  in  the  said  agreements 
mentioned  in  said  count,  three  thousand  and  ninety-five  and  five  hundred 
and  twenty  two-thousandths  tons  of  ice  cut  and  stored,  as  alleged  in  said 
count,  or  any  portion  thereof;  and  that  the  said  plaintiff,  in  manner  and 
form  as  is  in  said  count  alleged,  was  not  ready  or  willing  and  did  not 
offer  to  make  up  the  quantity  of  fifteen  thousand  tons  to  be  delivered 
under  the  said  agreement  referred  to  in  said  count,  or  any  portion  thereof, 
or  to  indemnify  the  defendant  for  any  additional  expense  it  might  be 
put  to;  and  that  the  said  plaintiff  did  not,  in  manner  and  form  as  is  in 
said  count  alleged,  request  the  defendant  to  accept  the  same  or  any 
portion  thereof;  and  that  the  said  defendant  did  not,  in  manner  and 
form  as  is  in  said  count  alleged,  notify  the  plaintiff  that  it  would  not 
accept  any  more  ice  under  said  instruments  in  writing  referred  to  in 
said  count,  and  of  this  it  puts  itself  upon  the  country,  t&c. 

And  this  defendant,  for  a  further  plea  to  said  third  count  of  the 
said  declaration,  by  like  leave  of  the  court  first  had  and  obtained,  says 
that  the  said  plaintiff  ought  not  to  have  or  maintain  his  aforesaid 
action  thereof  against  it,  because  he  says  that  the  said  plaintiff"  during 
the  said  months  of  June,  July,  August  and  September  delivered  to  the 
defendant  only  six  thousand  one  hundred  and  fifty  five  tons  of  ice,  all 
of  which  was  paid  for  by  the  said  defendant  to  the  said  plaintiff"  before 
the  commencement  of  this  suit,  and  that  as  to  the  balance  of  the  said 
fifteen  thousand  tons,  viz.,  eight  thousand  eight  hundred  and  fifty-five 
tons,  the  said  plaintiff  did  not,  in  manner  and  form  as  is  in  said  count 
in  that  behalf  alleged,  or  at  the  times  and  in  the  manner  required  by 
the  said  agreement  referred  to  in  said  account,  tender  or  offer  to 
deliver  the  same,  or  any  portion  thereof,  and  of  this  the  defendant  puts 
itself  upon  the  country,  &c. 

John  K.  Emery, 
Attorney  for  Defendant. 
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United  .States  of  America,  District  of  New  Jersey,  ss. — William  H. 
Lyon,  being  duly  sworn  according  to  law,  on  his  oath  says,  that  he  is  the 
President  of  the  Newark  City  Ice  Company,  the  defendant  named  in 
the  above  suit;  that  the  above  picas  are  not  intended  for  the  purpose  of 
delay,  and  that  he  verily  believes  the  defendant  has  a  just  and  legal  defence 
to  said  action  on  the  merits  of  the  case. 

William   H.   Lyon. 

Sworn  and  subscribed  this  fourteenth  day  of  November,  1891,  before 
me.  Wm.  H.  Emerson, 

[l.  s.]  Notary  Public  of  N.  J. 

COMMON  LAW  FORM  XVL— ANSWER  UNDER  CODE  PRACTICE. 

[262  Fed.  680.] 

BiMrict  Court  of  the  United  States  for  the  Southern  District  of  Neiv  York. 

Annik  S.  Simons, 

Plaintife, 

affainst 

William  Nelson  Ckomvfell,  described  in  the 

summons  as  Thomas  Nelson  Cromwell,   and 

Louis   H.   Cramer,  as   executors  under  the 

Last  Will  and  Testament  of  Frank  Leslie, 

deceased. 

Clerk's  Index 

No.  L  17-20. 

The  defendant  Louis  H.  Cramer,  Executor,  by  Edgar  T.  Brackett,  his 
attorney,  makes  his  answer  to  the  complaint  herein  as  follows: 

1st.  Said  defendant  admits  that  the  allegations  contained  in  the  para- 
graphs of  said  amended  complaint  numbered  II,  III,  IV,  and  XIII,  and 
that  the  estate  of  the  testatiix  at  the  time  pf  her  death  was  the  value 
of  approximately  $1,800,000,  and  that  the  testatrix  bequeathed  to  the 
plaintiff  only  the  sum  of  $10,000. 

2nd.  Said  defendant  denies  all  of  the  allegations  in  the  paragraphs  of 
said  amended  complaint  numbered  XIV,  XVII,  XIX  and  XXII. 

3rd.  Said  defendant  denies  that  he  has  any  knowledge  or  information 
sufficient  to  form  a  belief  as  to  any  of  the  allegations  in  said  amended 
complaint  contained,  except  as  to  those  hereinbefore  specifically  admitted 
or  controverted. 

FOR   A   SECOND,   SEPARATE    AND   DISTINCT   DEFENSE    TO    THE 
FIRST   CAUSE   OF   ACTION: 

4th.  The  said  defendant  avers  that,  excluding  from  the  computation  of 
the  time  which  has  elapsed  since  the  accruing  of  the  first  alleged  cause  of 
action  set  forth  in  the  amended  complaint  herein,  the  period  of  eighteen 
months  which  have  elapsed  since  the  death  of  the  said  Frank  Leslie,  the 


4258 


APPENDIX 


said  alleged  cause  of  action  did  not  accrue  within  six  years  next  before 
the  commencement  of  this  action. 

FOE  A  THIRD,  SEPARATE  AND  DISTINCT  DEFENSE  TO  THE 
FIRST  CAUSE  OF  ACTION: 
5th.  Said  defendant  avers  that  the  alleged  agreement,  by  its  terms,  was 
not  to  be  performed  within  one  year  from  the  making  thereof.  That  no 
such  agreement,  or  any  note  or  memorandum  thereof,  was  ever  made  in 
writing,  and  subscribed  by  the  said  Frank  Leslie,  whose  estate  is  sought 
to  be  charged  therewith,  or  by  her  lawful  agent. 

FOR  A  SECOND,  SEPARATE  AND  PARTIAL  DEFENSE  TO  THE 
SECOND  CAUSE  OF  ACTION: 
6th.  Said  defendant  alleges  that  as  to  all  services  alleged  in  said 
second  cause  of  action  to  have  been  rendered  prior  to  November  16, 
1909,  the  said  cause  of  action  therefor  did  not  accrue  within  the  six 
years  just  prior  to  the  commencement  of  said  action,  after  excluding  from 
the  computation  of  time  the  period  of  eighteen  months  which  elapsed  im- 
mediately after  the  death  of  the  said  Frank  Leslie. 

FOR  A  SECOND,  SEPARATE  AND  DISTINCT  DEFENSE  TO  THE 
THIRD  CAUSE  OF  ACTION: 
7th.  The  said  defendant  avers  that  excluding  from  the  computation  of 
the  time  which  has  elapsed  since  the  accruing  of  the  second  alleged 
cause  of  action  set  forth  in  the  complaint  herein,  a  period  of  eighteen 
months  which  have  elapsed  since  the  death  of  the  said  Frank  Leslie,  the 
said  alleged  cause  of  action  did  not  accrue  within  six  years  next  before 
the  commencement  of  this  action. 

FOR  A  THIRD,  SEPARATE  AND  DISTINCT  DEFENSE  TO  THE 
THIRD  CAUSE  OF  ACTION: 
8th.  Said  defendant  avers  that  the  alleged  agreement  by  its  terms 
was  not  to  be  performed  within  one  year  from  the  making  thereof;  that 
no  such  agreement  or  any  note  or  memorandum  thereof,  was  ever  made 
in  writing  and  subscribed  by  the  said  Frank  Leslie,  whose  estate  is  sought 
to  be  charged  therewith,  or  by  her  lawful  agent. 

FOR  A  FURTHER  AND  SEPARATE  DEFENSE  TO  THE  FIRST, 
.  SECOND  AND  THIRD  ALLEGED  CAUSES  OF  ACTION: 
9th.  Said  defendant  alleges  that  said  Frank  Leslie  died  in  the  City, 
County  and  State  of  New  York,  on  or  about  the  18th  day  of  September, 
1914,  being  at  the  time  a  resident  therein,  and  leaving  a  last  will  and 
testament;  that,  thereafter,  and  on  or  about  December  7,  1914,  said  will 
was  duly  admitted  to  probate  by  the  Surrogates'  Court  of  the  County 
of  New  York,  State  of  New  Y'ork,  which  had  jurisdiction  in  the  premises 
and  letters  testamentary  thereunder  were,  thereupon,  duly  issued  to  the 
defendants,  who  thereupon  entered  upon  their  duties  as  such  executors 
and  still  continue  to  act  as  such. 

10th.  That  on  or  about  the  15th  day  of  December,  1915,  a  proceeding 
was  duly  instituted  in  said  Surrogates'  Court,  which  is  a  court  of  limited 
jurisdiction,  and  has  jurisdiction  to  hear  and  determine  and  finally  adjudi- 
cate all  claims  of  creditors  against  the  estate  of  a  decedent  whose  will  has 
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been  admitted  to  probate  in  said  court,  and  said  proceeding  was  entitled 
"In  the  Matter  of  the  Judicial  Settlement  of  the  Account  of  Proceedings 
of  Louis  H.  Cramer  and  William  Nelson  Cromwell,  as  Executors  of  the 
Last  Will  and  Testament  of  Frank  Leslie,  deceased. ' '  That  said 
proceeding  was  brought,  among  other  things,  to  fix  and  determine  the 
interest  and  rights  in  the  said  estate  of  the  legatees  and  creditors  of  the 
said  decedent,  including  the  plaintiff  herein,  and  in  said  proceedings  said 
court  had  jurisdiction  to  hear  and  finally  adjudicate  the  claim  of  the 
plaintiff  against  said  estate. 

11th.  That  the  plaintiff  herein  was  a  party  to  said  accounting  proceeding, 
and  was  duly  cited  to  appear  therein  and  service  of  the  citation  therein 
was  duly  made  upon  the  plaintiff  by  publication,  pursuant  to  an  order  of 
said  Surrogates'  Court,  filed  and  entered  in  the  office  of  the  Clerk  of  said 
Surrogates'  Court  on  December  17th,  1915;  that  said  service  of  said 
citation  was  duly  made  in  pursuance  of  the  statutes  of  the  State  of  New 
York,  and  such  Surrogates'  Court  thereby  obtained  jurisdiction  to  hear 
and  determine  any  and  all  claims  of  the  plaintiff  against  said  estate. 

12th.  That  the  plaintiff  failed  to  appear  in  such  accounting  j^roceeding, 
and,  thereafter,  such  steps  were  had  therein  that  a  decree  as  duly  entered 
therein  and  filed  in  the  office  of  the  Clerk  of  the  Surrogates'  Court  of 
the  County  of  New  York,  on  the  24th  day  of  July,  1917,  which  adjudged 
that  the  balance  of  the  moneys  held  by  the  said  executors  be  available 
to  the  payment  of  the  legacies  bequeathed  in  the  said  Avill  of  decedent,  so 
far  as  the  parties  to  said  proceeding  were  concerned,  including  the  plaintiff 
herein.  That  said  decree  has  not  been  appealed  from  and  the  time  to 
appeal  therefrom  has  expired,  and  the  same  is  final,  and  is  in  full  force 
and  effect,  and  that,  upon  information  and  belief,  by  said  decree,  the 
plaintiff  is  finally  barred  and  estopped  from  maintaining  this  action  and 
from  obtaining,  or  enforcing  any  judgment  thereon. 

WHEEEFOEE,  the  defendant  Cramer  prays  that  the  amended  complaint 
be  dismissed  with  costs. 

Edgar  T.   Brackett, 
Attorney    for    Defendant    Cramer, 

Town  Hall, 
Saratoga  Springs,  N.  Y. 

State  of  New  York,         ] 
County    of    New    York.        f 

Louis  H.  Cramer,  being  duly  sworn,  says  that  he  is  one  of  the  defend- 
ants in  the  above  entitled  action ;  that  he  has  read  the  foregoing  amended 
answer  and  knows  the  contents  thereof,  and  that  the  same  is  true  to  his 
own  knowledge,  except  as  to  the  matters  therein  stated  to  be  alleged  upon 
information  and  belief,  and  as  to  those  matters  he  believes  it  to  be  true. 

Louis  H,  Cramer. 
Subscribed  and  sworn  to  before  me 
this  6th  day  of  August,  1918. 

Agnes  C.  Monahan,  Notary  Public. 
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COMMON   LAW    FORM   XVII.— AFFIDAVIT    OF    DEFENSE    UNDER 
PENNSYLVANIA  PRACTICE  ACT  OF  1915. 


State     of     Pennsylvania,  ] 
County  of  Philadelphia.       C 


ss. 


G.  Henry  Smith,  being  duly  sworn  according  to  law,  deposes  and  says 
that  he  is  the  defendant  in  the  above  entitled  cause  and  that  he  has 
a  just,  true  and  complete  defense  to  the  whole  of  the  plaintiffs'  claim 
of  the  following  nature  and  character,  to  wit: 

1.  Admitted. 

2.  I  admit  that  I  did,  together  with  others,  make,  execute  and  deliver 
a  promissory  note  in  the  sum  of  $67,500.00,  an  approximately  correct  copy 
of  which  is  annexed  to  the  statement  of  claim,  on  or  about  the  15th  day 
of  April,  1919.  I  deny  that  the  said  note  Avas  delivered  to  the  plaintiffs 
herein  for  value  and  I  aver  that  the  said  note  was  made  and  executed 
under  the   circumstances   set   forth   in   paragraph   11   hereof. 

3.  I  admit  that  pajTiients  on  the  dates  and  in  the  amounts  set  forth 
in  the  third  paragraph  of  the  statement  of  claim  were  made  on  behalf  of 
myself  and  the  other  makers  of  the  aforesaid  promissory  note  to  the 
plaintiffs  herein.  I  deny  that  the  said  payments  were  made  on  account  of 
the  principal  of  the  said  note  and  aver  that  the  said  payments  were  made 
in   accordance   with   the   facts   set    forth   in   paragraph    12   hereof. 

4.  I  admit  that  pajnnents  on  the  dates  and  in  the  amounts  set  forth  in 
the  fourth  paragraph  of  the  statement  of  claim  were  made  on  behalf  of 
myself  and  the  other  makers  of  the  aforesaid  promissory  note  to  the 
plaintiffs  herein.  I  deny  that  the  said  pa^-ments  were  made  on  account 
of  the  interest  of  the  said  note  and  aver  that  the  said  payments  were 
made  in  accordance  with  the  facts  set  forth  in  paragraph  12  hereof. 

5.  I  admit  that  no  payments  have  been  made  on  account  of  the  prin- 
cipal or  of  the  interest  of  the  said  note  other  than  in  the  manner  and  form 
set  forth  in  paragraph  12  hereof. 

6.  I  deny  that  any  demand  has  been  made  by  the  plaintiffs  for  the 
payment  of  the  aforesaid  note  other  than  the  suit  herein.  I  admit  that 
I  have  neglected  and  refused  and  aver  that  I  still  refuse  to  pay  the 
aforesaid  note  or  any  part  thereof. 

7.  Denied. 

8.  I  deny  that  I  am  indebted  to  the  plaintiff  for  any  sum  whatsoever 
for   any  attorney's   fees   or   costs,   whether   reasonable   or   otherwise. 

9.  I  deny  that  ten  per  cent  of  the  sum  of  $52,000  would  be  a  reasonable 
attorney  fee  for  maintaining  a  suit  and  pray  that  if  material  the  plaintiffs 
prove  what  a  reasonable  attorney's  fee  Avould  be. 

10.  I  admit  that  the  plaintiffs  claim  to  recover  from  me  the  sum  of 
$57,266.64.     I   deny   that   they   have   any   claim   whatsoever  against   me. 

11.  For  further  defense  to  the  matters  set  forth  in  the  statement  of 
claim  I  aver  that  on  or  about  the  15th  day  of  April,  1919,  I,  together 
with  Melville  [Letgil],  Peter  [Labe],  Ralph  [Camel]   and   [C.  E.  Nesson], 
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entered  into  a  contract  to  purchase  from  Charles  [Laner]  and  Ed.  P. 
[Docherty],  the  plaintiffs  herein,  a  certain  mining  lease  and  supplemental 
agreement  for  the  sum  of  $67,500,  the  said  mining  lease  to  be  that  made  by 
the  Nevada  Volcanic  Mines  Company  to  Charles  [Laner]  and  Ed.  P. 
[Docherty]  for  a  certain  portion  of  a  certain  lode  mining  claim  known  as 
the  Volcanic  Lode  Mining  Claim,  dated  on  or  about  the  15th  day  of 
February,  1919,  which  said  lease  had  been  supplemented  by  an  agreement 
between  the  parties  to  the  lease,  which  was  subsequently  reduced  to  writing 
and  dated  April  17th,  1919,  and  which  said  lease  provided  that  the  same 
should  not  be  assigned  without  the  consent  of  the  lessors.  I  aver  that 
the  said  promissory  note  was  delivered  to  the  Bank  of  Pioche,  Inc.,  a  certain 
corporation  organized  under  the  laws  of  the  State  of  Nevada,  and  having 
its  principal  office  and  doing  business  at  Pioche,  in  Lincoln  County, 
Nevada,  for  the  sole  and  express  purpose  of  delivering  the  same  to  the 
plaintiffs  herein  when,  and  only  when,  the  said  [Laner]  and  the  said 
[Docherty],  or  either  of  them,  should  deliver  to  the  said  Bank  of  Pioche, 
for  the  defendant  and  the  said  Melville  [Letgil],  Peter  [Labe],  Ealph 
[Camel]  and  C.  E.  [Nesson],  and  the  said  note  was  not  to  be  otherwise 
effectual,  to  wit:  the  aforesaid  mining  lease  and  supplemental  agreement, 
with  the  assignment  thereof  to  the  defendant  and  the  said  Melville  [Letgil], 
Peter  [Labe],  Ealph  [Camel]  and  C.  E.  [Nesson],  and  the  lessors  consent 
to  the  said  assignment  in  writing.  I  aver  that  up  to  the  time  of  the 
maturity  of  the  said  note  neither  the  said  lease,  nor  the  supplemental 
agreement,  nor  the  assignment  of  the  said  lease  nor  of  the  supplemental 
agreement,  nor  consent  of  the  lessors  to  the  said  assignment  had  been  ob- 
tained by  the  said  [Laner]  or  the  said  [Docherty],  nor  had  they  been 
delivered  to  the  said  Bank  of  Pioche  but  the  said  transaction,  as  the 
plaintiffs  well  knew,  had  never  been  consummated  and  I  aver  that  the 
consent  to  the  assignment  of  the  said  lease  and  the  supplemental  agree- 
ment has  never  been  signed  by  the  aforesaid  Nevada  Volcanic  Mines 
Company  nor  has  it  been  delivered  to  the  Bank  of  Pioche  aforesaid,  nor  to 
this  defendant,  nor  to  any  of  the  above  mentioned  makers  of  the  afore- 
said promissory  note,  to  wit:  Melville  [Letgil],  Peter  [Labe],  Ralph 
[Camel]  and  C.  E.  [Nesson]. 

12.  I  aver  that  in  accordance  with  the  verbal  agreement  made  and  entered 
into  between  the  plaintiifs  and  myself,  and  the  above  mentioned  Melville 
[Letgil],  Peter  [Labe],  Ralph  [Camel]  and  C.  E.  [Nesson],  we  took 
possession  of  the  said  mine  and  'operated  the  same  for  the  account  of  the 
plaintiffs  pending  the  consummation  of  the  transaction,  whereby  we  were 
to  purchase  the  said  lease  and  supplement  agreement,  and  that  the  amounts 
mentioned  in  the  third  and  fourth  paragraphs  as  being  paid  by  me  to 
the  plaintiffs  were  the  amounts  paid  by  me  and  the  other  parties  aforesaid, 
from  the  operation  of  the  said  mine  which  we  paid  over  to  the  lessees 
thereof  and  that  the  said  payments  were  in  no  sense  made  on  account 
of  the  principal  of  the  said  note. 

13.  I  further  aver  that  during  the  month  of  August,  1919,  and  subse- 
quent to  the  7th  day  of  August,  I,  and  the  above  named  Melville  [Letgil], 
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Peter  [Labe],  Ealph  [Camel]  and  C.  E.  [Nessoii]  surrendered  the  prop- 
erty mentioned  in  the  said  lease  and  supplemental  agreement  to  the 
plaintiffs  herein  and  cancelled  the  agreement  for  the  purchase  of  the  said 
lease  and  they,  to  wit,  the  plaintiffs,  accepted  the  delivery  of  the  said 
property  and  took  possession  thereof  and  have  since  operated  it. 

14.  I  am  advised  by  counsel,  and,  therefore,  aver  that  by  reason  of  the 
facts  set  forth  in  the  11th,  12th  and  13th  paragraphs  of  this  affidavit 
of  defense  I  have  received  no  consideration  whatsoever  for  the  said 
note;  that  if  the  same  was  delivered  to  the  plaintiffs  by  the  said  Bank 
of  Pioche  it  was  delivered  in  breach  of  contract;  that  the  plaintiffs  took 
no  title  to  the  said  note  and  that  I  have  given  no  consideration  for  the 
said  note. 

15.  I  aver  that  the  plaintiffs  and  the  said  Bank  of  Pioche,  in  willful  and 
deliberate  disregard  of  the  trust  reposed  in  the  said  Bank  of  Pioche  and 
in  violation  of  its  express  parole  contract  with  me,  by  fraud,  coven  and 
collusion,  have  conspired  together  and  seek  by  the  above  entitled  cause 
to  collect  the  said  note,  well  knowing  that  there  was  no  consideration 
therefor. 

I,  therefore,  owe  the  plaintiffs  nothing. 

All  of  which  facts,  as  far  as  they  are  stated  upon  this  deponent's  own 
knowledge  are  true  and  so  far  as  they  are  stated  upon  information  obtained 
from  others,  I  believe  and  aver  and  expect  upon  the  trial  of  this  cause, 
to  be  able  to  prove. 

G.  Henry  Smith. 


Sworn  to  and  subscribed  before  me  this  9th  day  of  November,  1920. 

Wm.    S.   Fenerty, 
[seal.]  Notary  Public. 

Com.  ex.  Jan.  7th,  1923. 


[Endorsed  by  defendant's  attorney,  Graham  C.  Woodward.] 

COMMON  LAW   FORM  XVIII.— SIMILITER. 

[TB^'Fed.   427.] 

And  the  said  plaintiff,  as  to  the  said  pleas  of  the  said  defendant  by 
him,  first,  secondly,  thirdly,  fourthly,  fifthly,  sixthly,  seventhly,  eighthly, 
ninthly,  tenthly,  eleventhly,  twelfthly,  and  thirteenthly  above  pleaded, 
and  whereof  he  has  put  himself  upon  the  country,  does  the  like. 

Roger   Foster, 
Plaintiff 's  Attorney. 
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COMMON  LAW  FORM  XIX.— REPLY  FOR  THE  PLAINTIFF  UNDER 
CODE  PRACTICE. 

[Judgment  upon  verdict  for  plaintiff  approved  by  C.  C.  A.  Second  Circuit. 
The  author  was  counsel.] 

United  Stat  en  Di-Rtrict  Com-t,  For  Southern  District  of  New  York. 

John  Yuhasz, 

Plaintiff, 
vs. 
Carnegie  Steel  Company, 

Defendant. 

Plaintiff  replying  to  the  allegations  contained  in  Paragraphs  VIII  and 
IX  of  defendant's  answer  herein,  alleges: 

I.  He  denies  each  and  every  allegation  therein  contained,  except  as 
hereinafter  set  forth. 

For  a  second  defense. 

I.  Plaintiff  alleges  that  the  agreement  so  alleged  in  said  Paragraphs 
VIII  and  IX  to  have  been  made  and  executed  by  him  (if  any  there  be) 
was  procured  by  the  defendant  by  means  of  false  and  fraudulent  repre- 
sentations and  statements  on  the  part  of  defendant,  its  agents  and  serv- 
ants, that  the  same  was  a  receipt  only  for  his  wages  during  the  time 
he  was  incapacitated  and  unable  to  work,  and  denies  that  defendant,  its 
agents  and  servants,  or  any  person  whomsoever  ever  read,  interpreted, 
explained,  or  stated  and  represented  to  him  that  the  said  alleged  release 
was  in  full  settlement  and  satisfaction  of  all  claims  and  demands  against 
said  defendant  by  reason  of  the  injuries  received  by  him  while  in  defend- 
ant's employ,  as  aforesaid,  and  he  further  alleges  that  he  is  unable  to  read 
and  Avrite  the  English  language,  and  had  no  knowledge  as  to  the  contents 
of  said  alleged  release,  other  than  the  statements  and  representations  so 
made  to  him  by  defendant,  its  agents  and  servants  that  the  same  was  for 
the  payment  of  wages  during  the  time  that  he  had  been  incapacitated  and 
unable  to  work,  as  aforesaid,  and  plaintiff  relying  upon  the  same,  and  not 
otherwise  signed  the  said  alleged  release. 

II.  Plaintiff  further  alleges  that  since  the  discovery  of  the  said  fraud 
so  practiced  upon  him  by  defendant,  its  agents  and  servants,  as  aforesaid, 
and  before  the  making  and  serving  of  this  reply,  and  on  the  20th  day  of 
December,  1913,  ho  duly  caused  the  said  sum  of  $66.70  so  given  to  him 
by  defendant  to  be  tendered  back  with  interest  to  defendant,  but  it  refused 
to  receive  the  same. 

III.  That  this  plaintiff  has  ever  since  remained  and  still  is  ready  and 
willing  to  return  the  said  sum  of  $06.70  with  interest  to  defendant,  but  the 
defendant  has  hitherto  refused  to  receive  the  same. 

IV.  That  this  plaintiff  now  brings  the  said  sum  of  $66.70  Avith  interest 
into  Court,  ready  to  be  paid  to  defendant,  if  it  will  accept  the  same. 

Wherefore,  plaintiff  demands  judgment  that  the  said  alleged  release  be 
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declared  and  adjudged  invalid  and  of  no  effect,  and  for  judgment  as  prayed 
for  in  the  amended  complaint  herein,  with  costs. 

L.  B.  Trotter, 
Plaintiff 's   Attorney. 
309    Broadway, 

New  York,  N.  Y. 
State  of  Nkw  York,        1 
County  of  New  York,  I  ss. : 

Borough  of  Manhattan         I 

John  Yuhasz,  being  duly  sworn,  deposes  and  says  that  he  is  the  jjlaintiff 
in  the  within  entitled  action;  that  he  has  heard  read  the  foregoing  reply 
and  knows  the  contents  thereof;  that  the  same  is  true  to  his  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief,  and  that  as  to  those  matters  he  believes  it  to  be  true. 

John  Yuhasz. 
Sworn  to  before  me  this  22nd 
day  of  December,  1913. 
Everett  A.  Bennett, 

Notary  Public,  No.  215, 
New  York  County. 


COMMON  LAW  FORM  XX.— BILL  OF  PAETICULAES. 

[262  Fed.  680.] 

District  Court  of  the  United  States  for  the  SoiUMern  District  of  New  York. 

Annie  S.  Simons, 

Plaintiff, 

against 

Thomas    Nelson    Cromwell   and    Louis    H. 

Cramer,   as  executors   under  the   Last  Will 

and   Testament   of   Frank   Leslie,    deceased. 

Defendants. 

The  plaintiff  above  named,  in  answer  to  the  requests  of  the  defendants 
presents  this  her  Bill  of  Particulars  of  the  matters  set  forth  in  the  com- 
plaint herein. 

AS  TO  PARAGRAPH  SIXTH. 

The  plaintiff  will  claim  and  plaintiff  claims  that  she  rendered  the  services 
alleged  in  said  paragraph. 

1.  In  the  year  1899  between  the  first  day  of  November  and  the  twenty- 
fourth  day  of  December.  During  the  years  1900  and  1901  the  plaintiff  saw 
Mrs.  Leslie  at  different  times  the  exact  date  of  which  she  is  now  unable  to 
specify  but  she  rendered  no  services  for  Mrs.  Leslie  which  she  now  recol- 
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lects  during  the  said  years  1900  and  1901  and  she  makes  no  claim  that  she 
rendered  such  services  during  said  two  years. 

During  the  year  1902  between  the  first  day  of  February,  1902,  and  the 
20th  day  of  May,  1902. 

During  the  year  1903  between  the  first  day  of  February  and  the  .30th  day 
of  April,  of  said  year. 

During  the  year  1904  between  the  first  day  of  February  and  the  30th 
day  of  April  of  said  year. 

Subsequently  between  the  first  day  of  August  and  the  30th  day  of  Septem- 
ber of  said  year. 

During  the  year  1905  between  the  first  day  of  February  and  the  30th  day 
of  April  of  said  year,  and  also  between  the  first  day  of  August  and  the  30th 
day  of  September  of  said  year. 

During  the  year  1906  between  the  first  day  of  August  and  the  30th  day  of 
Se|)temher  of  said  year. 

During  the  years  of  1907  and  1908  between  the  first  day  of  August  and 
the  30th  day  of  September  of  each  of  said  years. 

During  the  year  1909  between  the  first  day  of  August  and  the  30th  day 
of  September  of  said  year. 

During  the  years  1910  and  1913  between  the  first  day  of  August  and 
the  30th  day  of  September  in  each  of  said  years. 

Because  of  the  lapse  of  time  the  plaintiff  is  unable  to  specify  the  dates 
with  more  accuracy  than  she  has  done  in  this  bill  of  particulars  and  in  the 
comj)laint  herein. 

2.  The  places  where  the  plaintiff  will  claim  such  services  were  rendered 
were:  The  City  of  Charleston,  South  Carolina,  Sherry's  Hotel  in  the 
Borough  of  Manhattan,  City  and  County  of  New  York,  the  Hotel  Chelsea  in 
the  Borough  of  Manhattan,  City  and  County  of  New  York,  the  Hotel  Sher- 
man Square,  Borough  of  Manhattan,  City  and  County  of  New  York,  at 
Hampton  Park  Terrace  in  Cranford,  New  Jersey,  and  on  railroad  trains 
between  the  City  of  New  York  and  the  City  of  Charleston,  South  Carolina. 

3.  The  dates  in  1899  on  which  plaintiff  will  claim  that  the  request  alleged 
in  paragraph  sixth  of  the  complaint  was  made  were  in  or  about  the  first  ten 
days  of  November,  1899,  and  subsequently  during  the  times  previously  speci- 
fied at  the  particular  times  when  the  services  therein  specified  in  the  com- 
plaint were  made.  This  plaintiff  is  unable  to  state  the  dates  of  said 
requests  with  more  accuracy  than  she  has  done  herein  and  in  her  complaint. 

4.  The  request  alleged  in  paragraph  sixth  of  said  complaint  was  first 
made  in  writing  in  a  letter  written  by  Mrs.  Frank  Leslie  to  the  plaintiff  at 
some  time  during  the  first  ten  days  of  November,  1899.  The  said,  letter 
was  destroyed  by  plaintiff  at  or  shortly  after  the  time  when  she  received 
the  same  and  before  she  performed  any  of  said  services.  The  other  requests 
were  oral  and  were  made  at  or  shortly  before  the  said  services  were  rendered. 

5.  The  places  where  plaintiff  will  claim  said  request  was  made  was  as 
regards  the  written  request,  in  the  Borough  of  Manhattan,  City  of  New 
York,  from  which  said  letter  was  dated.  As  regards  said  oral  requests,  in 
tlie  Borough  of  Manhattan,  City  of  New  York. 
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AS  TO  PAEAGEAPH  SEVENTH. 

1.  The  dates  in  the  year  1902  between  which  plaintiif  will  claim  and 
does  claim  that  the  services  mentioned  in  said  complaint  were  rendered  by 
her  are  between  the  first  day  of  February,  1902,  and  the  31st  day  of  May, 
1902. 

2.  The  places  where  the  plaintiff  will  claim  and  does  claim  that  said 
services  were  rendered  were  the  Chelsea  Hotel  in  the  City  of  New  York,  The 
City  of  Charleston,  South  Carolina,  and  on  a  railroad  train  between  New 
York  City  and  South  Carolina. 

3.  The  date  on  which  the  plaintiff  will  claim  and  does  claim  that  the 
first  request  alleged  in  said  paragraph  was  made  was  in  or  about  the  first 
fifteen  days  of  the  month  of  February,  1902.  This  plaintiff  is  unable  to 
specify  the  date  more  correctly.  The  subsequent  requests  were  made  at  or 
shortly  before  the  different  services  specified  and  referred  to  in  said  para- 
graph were  rendered.  This  plaintiff  cannot  specify  the  said  dates  more 
accurately  than  she  has  done  in  this  bill  of  particulars  and  in  her  complaint 
herein. 

4.  The  first  request  alleged  in  said  paragraph  was  in  writing  namely, 
a  telegram  sent  by  or  on  behalf  of  Mrs.  Leslie  to  this  plaintiff  and  received 
by  this  plaintiff  at  some  time  during  the  first  half  of  February,  1902.  The 
said  telegram  was  destroyed  by  this  plaintiff  immediately  after  the  same 
was  received.  She  is  unable  to  state  now  the  date  when  she  received  the 
same.  She  is  unable  to  state  now  the  contents  thereof.  She  is  unable  to 
state  now  by  whom  the  same  was  signed.    The  subsequent  requests  were  oral. 

5.  The  place  where  the  plaintiff  will  claim  and  does  claim  that  said  re- 
quests were  made  Avere  regards  the  first  request  in  the  Borough  of  Manhat- 
tan, City,  County  and  State  of  New  York,  whence  said  telegram  was  sent. 
The  places  where  said  oral  requests  were  made  were  at  the  places  where 
said  services  were  performed  as  is  hereinabove  specified. 

AS  TO  PAEAGEAPH  EIGHTH. 

1.  The  dates  in  the  years  1903,  1904,  1905,  1906,  1907,  1908,  1909  and 
1913  between  which  the  plaintiff  will  claim  and  does  claim  that  the  services 
alleged  in  said  paragraph  were  performed  were  as  follows:  Between  the 
first  day  of  February  and  the  30th  day  of  April  in  the  years  1903,  1904, 
and  1905  and  each  of  them.  In  the  years  1904,  1905,  1906,  1907,  1908,  1909 
and  1913  between  the  first  day  of  August  and  the  30th  dayy  of  September 
in  each  of  said  years.  During  the  two  years  the  date  of  which  the  plaintiff 
does  not  now  exactly  recollect  but  which  according  to  her  best  recollection 
were  the  years  1906  and  1907,  between  the  first  day  of  February  and  the 
30th  day  of  April  in  each  of  said  years. 

2.  The  places  where  the  plaintiff  will  claim  and  does  claim  that  the  said 
services  were  rendered  were  the  Chelsea  Hotel  and  the  Sherman  Square 
Hotel  in  the  City  of  New  York,  The  City  of  Charleston,  South  Carolina, 
and    on   a   railroad   train   between   New    York    City    and    South    Carolina, 


COMMON    LAW    FORMS  4267 

and   at   Hampton   Park    Terrace,    at   Cranford,   New    Jersey,    and   also    in 
vehicles  in  the  streets  and  Central  Park  of  the  City  of  New  York. 

3,  The  dates  on  which  the  plaintifp  will  claim  and  does  claim  that  the 
request  and  requests  alleged  in  said  paragraph  was  and  were  made  during 
the  winters  of  the  years  1903  and  1904  in  or  about  the  first  fifteen  days  of 
the  month  of  February  of  each  of  said  years.  This  plaintiff  is  unable  to 
specify  the  date  more  correctly.  The  subsequent  requests  were  made  at  or 
shortly  before  the  different  services  specified  and  referred  to  in  said  para- 
graph were  rendered.  This  plaintiff  cannot  specify  the  said  dates  more 
accurately  than  she  has  done  in  this  bill  of  particulars  and  in  her  complaint 
herein. 

4.  The  places  where  the  plaintiff  will  claim  and  does  claim  that  the  said 
requests  were  made  were  in  the  Borough  of  Manhattan,  City  and  County 
of  New  York,  in  the  City  of  Charleston,  South  Carolina,  and  at  Hampton 
Park  Terrace  at  Cranford,  New  Jersey.  The  said  requests  were  made  partly 
in  Avriting  and  partly  orally.  Such  of  said  requests  that  were  made  in 
writing  were  contained  in  letters  sent  by  Mrs.  Frank  Leslie  to  this  plaintiff'. 
The  said  letters  have  been  destroyed  and  were  destroyed  during  the  life  of 
Mrs.  Leslie.  This  plaintiff  is  unable  to  recollect  the  contents  of  the  same 
and  this  plaintiff  is  unable  to  recollect  the  dates  of  any  of  the  same. 

AS  TO  PAEAGEAPH  TENTH. 

The  date  or  dates  on  which  the  plaintiff  will  claim  the  promise  or  promises 
alleged  in  said  paragraph  were  made. 

1.  The  dates  on  which  the  plaintiff  will  claim  and  does  claim  that  the 
promise  or  promises  alleged  in  said  paragraph  were  made  were  some  time 
during  the  month  of  February,  1902,  the  exact  date  of  which  plaintiff  is 
unable  to  specify  through  lack  of  recollection  thereof.  Subsequently  in  or 
about  the  month  of  March  during  the  year  1903  and  at  other  times  which 
this  plaintiff  is  now  unable  through  lack  of  recollection  to  specify. 

2.  The  places  where  the  plaintiff  will  claim  said  promises  were  made  were 
at  the  house  of  Mrs.  W.  W.  Simons  on  Franklin  Street,  Charleston,  South 
Carolina,  and  also  in  Mrs.  Leslie's  carriage  in  Central  Park,  in  the  City 
of  New  York,  and  in  other  places  which  the  plaintiff  is  now,  through  lack 
of  recollection  unable  to  specify. 

3.  Said  promises  were  all  oral.     None  of  them  was  in  writing. 
Because  of  the  lapse  of  years  the  plaintiff's  recollection  as  regards  the 

exact  dates  is  now  uncertain  and  she  asks  leave  in  case  she  is  unable  to 
refresh  her  recollection  at  or  before  the  trial  of  this  action  to  change  some 
of  the  dates  hereinabove  specified. 

The  foregoing  bill  of  particulars  is  as  full  and  accurate  an- answer  to  each 
of  the  demands  of  the  defendants  as  this  plaintiff  is  able  to  make  at  the 
present  time. 

Annie  S.  Simons. 
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State  of  New  York,  "] 

County  of  New  York,  I  ss. : 

Southern  District  of  New  York.    I 

Annie  S.  Simons,  being  duly  sworn,  deposes  and  says:  I  am  the  plain- 
tiff above  named.  The  foregoing  bill  of  particulars  is  true  to  my  own 
knowledge  except  as  to  the  matters  therein  stated  to  be  alleged  upon  in- 
formation and  belief  and  as  to  those  matters  I  believe  the  same  to  be  true. 
[seal.] 

Sworn  to  before  me  this  1st  day  of  October,  1917. 
Sara  A.  Thornton. 

Annie  S.  Sijions. 


COMMON    LAW    FOKM    XXI.— NOTICE    OF    MOTION    FOR    LEAVK 

TO  REFEAME   COMMON  LAW   PLEADING   INTO   BILL 

IN  EQUITY. 

[144  Fed.  679.] 

[District]    Court   of   the    United   States,   Southern-  District   of   Ncrv    Yorl:. 

Christian    Dancel    and    Mary    Dancel,    as 

Administrators   of  the   Goods,   Chattels   and 

Credits  of  Christian  Dancel,  Deceased. 
against 
Goodyear    Shoe     Machinery     Company     of 

Portland,  Maine. 

Take  notice  that  upon  the  hereto  annexed  petition  and  papers  and  upon 
the  order  of  the  L^'nited  States  Circuit  Court  of  Appeals  and  the  mandate 
thereof,  on  file  with  the  Clerk  of  this  Court,  and  upon  all  proceedings 
herein  had,  I  shall  move  this  Court  on  behalf  of  the  plaintiffs  and  peti- 
tioners herein,  at  a  term  thereof,  to  be  held  in  the  rooms  of  this  Court, 
in  the  Post  Office  Building  in  the  Borough  of  Manhattan,  City  of  New 
York,  on  the  20th  day  of  February,  1903,  at  the  opening  of  the  Court 
on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order 
permitting  the  petitioners  and  plaintiffs  herein  to  reframe  their  complaint 
into  a  bill  in  equity,  and  for  such  other  order  or  relief  in  the  premises 
as  may  be  just  and  equitable  in  the  premises. 

Dated  New  York,  Feb.  16,  1903. 

1  J.  Philip  Berg, 

Attorney  for  Petitioner  and  Plaintiffs, 
No.   140  Nassau  Street,  Manhattan 
Borough,  New  York  City. 
To  Edwards  H.  Childs,  E.sq.,  Attorney  for  Defendant. 
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COMMON   LAW   FOKM   XXJ  I.— PETITION   FOR   LEAVE   TO 
REFRAME  COMMON  LAW  PLEADING  INTO  BILL  IN  EQUITY. 

[1-44  Fed.  679.] 

[District]   Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

Christian    Dancel.  and    Mary    Dancel,    as  ' 

Administrators  of   the   Goods,   Chattels   and 

Credits    of    Cliristian    Dancel,    Deceased, 

against 

Goodyear    Shoe     Machinery     Co.mpany     of 

Portland,  Maine. 

To  the  Honorahle,  the  Judges  of  the  [District]  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 

The  petition  of  Christian  Dancel  and  Maiy  Dancel,  administrators  of 
the  goods,  chattels  and  credits  of  Christian  Dancel,  deceased,  by  J.  Pliilij) 
Berg,  their  attorney,  respectfully  shows: 

I.  Heretofore  and  on  or  about  October  loth,  3900,  an  action  above 
entitled,  was  duly  commenced  by  the  above  named  plaintiffs  against  the 
above  named  defendant  in  the  Supreme  Court  of  the  County  of  New 
York  by  the  issue  and  service  of  a  summons  and  notice  in  pursuance  of 
Section  419  and  the  other  provisions  of  the  New  York  Code  of  Civil  Pro- 
cedure in  the  City  and  County  of  New  York,  upon  William  D.  Van  Roden 
who  had  been  duly  designated  by  said  defendant  as  a  person  in  the  State 
of  New  York  upon  whom  process  addressed  to  said  defendant  might  be 
served  and  who  had  duly  consented  to  act  in  that  capacity.  Said  defend- 
ant is  and  then  was  a  foreign  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Maine.  No  appearance  was  made  in  said  action 
on  behalf  of  said  defendant  within  'twenty  days  after  service  of  said 
summons  and  thereafter  on  or  about  November  8th,  1900,  a  judgment  was 
duly  entered  against  said  defendant  directing  that  the  plaintiffs  above 
named  recover  of  said  defendant  the  sum  of  $10,233.80.  Thereafter  de- 
fendant moved  to  open  its  said  default  and  to  set  aside  judgment  and 
on  or  about  December  5th,  1900,  an  order  was  duly  entered  by  said  Court 
in  said  action  directing  that  said  default  be  opened  and  that  said  judg- 
ment be  vacated  upon  condition  that  defendant  make  and  file  with  the 
clerk  of  said  Court  its  bond  with  the  American  Surety  Company  of  New 
York  as  surety  conditioned  for  the  payment  of  any  judgment  the  plain- 
tiffs may  recover  against  the  defendant  in  said  action  not  exceeding  the 
sum  of  $12,000,  including  interest  and  costs.  The  said  defendant  there- 
upon appeared  in  said  action  by  Edwards  H.  Childs  as  its  attorney  who 
still  appears  for  it  herein,  and  on  or  about  December  5th,  1900,  filed  in 
said  clerk's  office  a  bond  Avith  the  said  Surety  as  directed  in  said  order. 
Thereupon  on  or  about  December  10,  1900,  said  defendant  filed  its  peti- 
tion and  bond  for  removal  and  procured  a  removal  of  said  action  into  tliis 
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Court.  Thereafter  these  plaintiffs  served  an  amended  complaint  upon  said 
defendant  which  prayed  judgment  for  the  amount  due  under  the  agree- 
ment for  the  payment  of  the  sum  of  $416.66%  to  plaintiffs'  intestate, 
every  month  during  the  life  of  certain  letters  patent  under  a  certain  agree- 
ment made  between  the  plaintiffs '  intestate  and  the  Goodyear  Shoe  Machin- 
ery Company  of  Hartford,  Connecticut,  Avhich  agreement,  it  was  alleged 
in  said  complaint,  had  been  assumed  by  said  defendant.  Said  complaint 
did  not  specify  whether  relief  was  sought  in  law  or  equity.  The  defendant 
thereupon  served  a  demurrer  to  said  amended  complaint  with  demurrer 
was  in  the  form  of  a  common  law  demurrer  and  did  not  comply  with  the 
equity  rules  and  practice  regulating  the  demurrers  in  equity.  Said  demur- 
rer named  but  one  ground,  namely:  "That  the  said  amended  complaint 
does  not  state  '  facts  sufficient  to  constitute  a  cause  of  action. '  ' '  Said 
defendant  thereupon  on  or  about  January  29th,  1901,  noticed  said  de- 
murrer for  argument  as  a  common  law  demurrer  upon  the  common  law 
side  of  this  Court. 

On  or  about  January  29,  1901,  said  defendant  filed  in  the  Clerk's  office  of 
this  Court  a  note  of  issue  describing  the  issues  raised  by  the  demurrer  in  said 
suit  as  "issues  at  law"  and  thereafter  on  or  about  April  20,  1901,  said  de- 
murrer was  argued  orally  before  the  Hon.  Hoyt  H.  Wheeler,  a  District 
Judge  of  the  United  States,  duly  authorized  to  preside  as  a  Judge  of  this 
("ourt,  and  printed  briefs  were  then  submitted  to  him.  Upon  said  argument 
neither  orally  nor  in  its  printed  briefs  did  the  defendant  suggest  the 
objection  that  the  plaintiffs  could  only  have  relief  against  the  defendant 
in  a  Court  of  Equity;  and  it  Avas  assumed  by  the  plaintiffs  and  the  de- 
fendant and  by  the  attorneys  and  counsel  of  both  of  them  that  if  the 
plaintiffs  were  entitled  to  any  relief,  such  relief  could  only  be  obtained 
in  an  action  at  law.  Thereupon  on  or  about  May  13,  1901,  an  order  was 
duly  filed  and  made  herein  by  Judge  Wheeler  overruling  said  demurrer 
and  on  or  about  May  16,  1901,  an  interlocutory  judgment  was  duly  entered 
herein  in  accordance  with  said  order  overruling  said  demurrer  with  leave 
to  defendant  to  answer.  Subsequently  on  or  about  June  4,  1901,  said 
defendant  duly  served  and  filed  herein  its  answer  to  said  amended  com- 
plaint. Said  answer  neither  mentioned  or  suggested  that  the  plaintiffs' 
remedy  was  in  equity  and  not  at  law.  The  issues  raised  by  said  answer 
were  thereafter  duly  brought  on  for  trial  at  a  jury  term  of  this  Court  on 
or  about  November  19,  1901.  Both  parties  duly  waived  a  jury  and  the 
case  was  tried  with  the  consent  of  both  parties  before  Judge  Wheeler, 
who  directed  judgment  for  tlie  plaintiffs  upon  the  pleadings  for  the  sum 
of  $10,780.33  with  costs.  Upon  said  trial  the  defendant  neither  claimed 
nor  suggested  that  the  plaintiffs'  remedy  was  in  equity  and  not  at  law. 
Thereupon  on  or  about  December  2,  1901,  a  judgment  Avas  duly  entered 
lierein  in  favor  of  said  plaintiffs  against  said  defendant  for  the  sum  of 
$10,810.33.  The  said  defendant  thereupon  sued  out  a  writ  of  error  to 
procure  a  review  of  said  judgment  ])y  the  United  States  Circuit  Court 
of  Appeals  for  the  Second  Circuit.     At   or  about  the  time  of  its  petition 
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for  said  writ  of  error,  said  defendant  filed  certain  assignments  of  errors 
in  the  Clerk's  office  of  this  Court.  In  said  assignment  of  errors  said 
defendant  neither  claimed  nor  suggested  that  the  plaintiffs '  remedy 
against  the  defendant  herein  was  in  equity  and  not  at  law. 

Thereafter  the  said  writ  of  error  came  on  for  argument  before  said 
Circuit  Court  of  Appeals.  In  its  argument  of  and  in  support  of  said 
writ  of  error  said  defendant,  which  then  was  plaintiff  in  error,  for  the 
first  time  claimed  and  argued  that  these  plaintiffs  could  have  no  remedy 
in  a  court  ©f  common  law.  The  brief  of  said  defendant  then  stated  on 
pages  17  and  18:  "It  is  but  fair  to  the  learned  Judge  before  whom 
"the  cause  came  in  the  Court  below  to  state  that  this  point  was  not  argued 
"before  him."  On  or  about  December,  1902,  said  Circuit  Court  of  Appeals 
handed  down  an  opinion  written  by  Judge  Wallace.  In  said  opinion  said 
Circuit  Court  of  Appeals  overruled  all  the  defenses  to  this  action  made 
by  the  defendant  in  the  Circuit  Court,  and  held  that  the  payments  under 
the  contract  annexed  to  the  complaint  were  due  and  must  be  paid  by  the 
defendant 's  company  after  the  death  of  Christian  Dancel ;  but  said  Court 
further  held  that  the  plaintiffs '  remedy  upon  the  facts  of  this  case  was 
in  equity  and  not  at  law.  Thereafter  on  or  about  December  30,  1902, 
an  order  was  entered  upon  said  writ  of  error  by  said  Circuit  Court  of 
Appeals  which  directed,  ' '  That  the  judgment  of  said  Circuit  Court  be 
"and  it  hereby  is  reversed  with  costs,  taxed  at  the  sum  of  $124.07  with- 
"out  prejudice  to  an  application  by  plaintiffs  for  leave  to  reframe  the 
"complaint  into  a  bill  in  equity." 

Subsequently  on  or  about  January  26,  1903,  said  defendant  moved  to 
resettle  said  order  by  striking  out  the  words :  ' '  That  the  judgment 
"of  said  Circuit  Court  be  and  it  hereby  is  reversed  with  costs,  taxed 
"at  the  sum  of  $124.07  without  prejudice  to  an  application  by  plain- 
' '  tiffs  for  leave  to  reframe  the  complaint  into  a  bill  in  equity. ' '  But 
said  motion  was  denied  by  said  Circuit  Court  of  Appeals.  Subsequently 
a  mandate  was  issued  out  of  said  Circuit  Court  of  Appeals  which  on  or 
about  February  6,  1903,  was  duly  filed  in  the  Clerk's  office  of  this  Court. 
Said  mandate  directed:  "That  the  judgment  of  said  Circuit  Court  be 
"and  it  hereby  is  reversed  with  costs,  taxed  at  the  sum  of  $124.07,  with- 
"out  prejudice  to  an  application  by  plaintiffs  for  leave  to  reframe  the 
"complaint  into  a  bill  in  equity.  You,  therefore,  are  hereby  commanded 
"that  further  proceedings  be  had  in  said  cause,  in  accordance  with  the 
"opinion  of  this  Court  as  according  to  right  and  justice,  and  the  laws 
"of  the  United  States,  ought  to  be  had,  the  said  writ  notwithstanding." 

II.  In  all  its  proceedings  herein  until  said  opinion  of  the  Court  of 
Appeals  was  handed  downi  these  plaintiffs  were  advised  by  their  attorney, 
J.  Philip  Berg,  that  their  remedy  against  the  defendant  was  at  common 
law  and  not  at  equity;  and  they  believed  that  the  opinion  of  the  Supreme 
Court  of  the  United  States,  speaking  through  Mr.  Justice  Gray  in  the 
case  of  the  Union  Mutual  Life  Ins.  Co.  against  Hanford,  143  U.  S.  187, 
established  that  position.     That  opinion  said:    "The  question  whether  the 
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"remedy  of  the  mortgagee  against  the  grantee,"  who  has  brought  the 
equity  of  redemption  and  covenanted  with  the  mortgagor  to  pay  the 
mortgage,  "is  at  law  and  in  his  own  right,  or  in  equity  and  in  the  right 
"of  the  mortgagor,  only  is  (as  was  adjudged  in  Willard  v.  Wood,  above 
"cited,  135  IT.  S.  309),  to  be  determined  by  the  law  of  the  place  where 
*  *  that  suit  is  brought.  By  the  law  of  Illinois,  where  the  action  was  brought 
"as  by  the  law  of  New  York  and  of  some  other  States,  the  mortgagee 
"may  sue  at  law  the  grantee,  who,  by  the  terms  of  an  absolute  con- 
"veyanee  from  the  mortgagor,  assumes  the  payment  of  the  mortgage  debt, 
"Dean  v.  Walker,  107  Illinois,  540,  545,  550;  Thompson  v.  Dearborn,  107 
"Illinois,  87,  92;  Bay  v.  Williams,  112  Illinois,  91;  Burr  v.  Beers,  24 
"N.  Y.  178;  Thorp  v.  Keokuk  Coal  Co.,  48  N.  Y.  255." 

Your  petitioners  by  the  failure  of  the  said  defendant  and  its  attorney 
to  make  this  objection  in  this  Circuit  Court  were  misled  into  the  belief 
that  the  defendant  herein  was  willing  to  have  this  suit  continued,  deter- 
mined and  tried  as  an  action  at  common  law  and  waived  all  objections 
to  such  procedure.  Had  the  defendant  made  this  objection  in  said  Circuit 
Court,  these  plaintiffs  would  have  continued  this  suit  after  its  removal 
as  a  suit  in  equity. 

III.  Since  the  commencement  of  this  action  and  on  or  about  November 
19,  1900,  the  defendant  filed  in  the  office  of  the  Secretary  of  the  State 
of  New  York  a  paper  revoking  its  designation  of  the  said  Van  Eoden  as 
a  person  upon  Avhom  process  addressed  to  said  defendant  could  be  served. 
Defendant  has  ceased  to  transact  business  in  the  State  of  New  York  and 
there  is  no  person  in  the  State  of  New  York,  service  of  process  upon  whom, 
in  a  new  suit,  wiU  bind  said  defendant.  The  defendant  has  transferred 
all  its  property  in  the  State  of  New  York;  and  these  plaintiffs  have 
searched  diligently  but  have  been  unable  to  find  any  property  of  said 
defendant  Avithin  the  State  of  New  York  which  it  has  not  transferred. 
The  plaintiffs  are  residents  of  the  State  of  New  York.  If  these  plaintiffs 
are  not  allowed  a  repleader  and  permission  to  continue  this  suit  on  the 
equity  side  of  this  Court,  they  will  be  unable  to  begin  a  new  suit  at  law 
and  equity  against  said  defendant  in  this  State;  and  they  will  lose  the 
benefit  of  the  security  of  the  bond  for  $12,000.00  given  by  defendant  as 
aforesaid. 

Wherefore  your  petitioners  pray  that  an  order  be  entered  granting  a 
repleader  herein  permitting  your  petitioners  to  file  in  the  Clerk's  office 
of  this  Court  as  continuation  of  this  suit,  a  bill  in  equity  to  enforce  said 
contract  and  directing  that  the  said  defendant  file  an  answer  plea  or 
demurrer  thereto  within  twenty  days  and  that  in  default  thereof  a  decree 
taking  said  bill  as  confessed  may  be  entered  against  said  defendant,  and 
that  your  petitioners  may  have  such  other  and  further  relief  as  may  be 
just  and  thus  your  petitioners  will  ever  pray. 

Christen    Dancel, 
Mary  Dancel. 
J.  Philip  Berg,  Esq., 

Plaintiffs  and  Petitioners'  Attorney. 
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State  of  New  York,  County  of  New  York,  ss: 

Christian  Cancel  and  Mary  Dancel,  being  severally  duly  sworn,  depose 
and  say:  The  foregoing  petition  is  true  to  our  and  each  of  our  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged  upon  informa- 
tion and  belief  and  as  to  those  matters  we  and  each  of  us  believe  it  to 
be  true. 

Christian  Dancel, 
Mary  Dancel. 
Sworn  to  before  me  this  16th  day  of  February,  1903. 

H.  D.  Wilson, 
[seal]  Notary  Public  (No.  16),  Kings  County,  N.  Y. 

Certificate  filed  in  New  York  County. 

COMMON  LAW  FORM  XXIII.— ORDER  GRANTING  LEAVE   TO 
EEFRAME  COMMON  LAW  PLEADING  INTO  BILL  IN  EQUITY. 

[144  Fed.  679.] 

At  a  stated  Term  of  the  [District]  Court  of  the  United  States  for  the 
Southern  District  of  New  York  held  at  the  Post  Office  Building  in  the 
City  of  New  York  and  County  of  New  York  on  the  21st  day  of 
February,  1903. 

Present:    Hon.  E.  Henry  Lacombe,  Circuit  Judge. 
Christian'  Dancel    and    Mary    Dancel,    as 
Administrators  of  the  Goods,  Chattels  and 
Credits  of  Christian  Dancel,  Deceased, 

Plaintiffs, 
against 
Goodyear    Shoe    Machinery    Company     of 
Portland,  Maine, 

Defendant. 

On  reading  and  filing  the  petition  of  Christian  Dancel  and  Mary  Dancel, 
sworn  to  February  16,  1903,  and  the  notice  of  motion  by  said  petitioners 
for  the  relief  prayed  in  said  petition  and  upon  the  mandate  of  the  United 
States  Circuit  Court  of  Appeals  herein,  the  order  of  this  Court  upon  this 
mandate,  and  upon  all  the  papers  and  proceedings  herein;  and  upon  the 
affidavit  of  Edwards  H.  Childs,  Esq.,  sworn  to  February  — ,  1903,  in  oppo- 
sition to  said  motion;  and  after  hearing  Roger  Foster,  Esq.,  of  counsel 
for  the  petitioners  herein  in  support  of  said  motion  for  the  relief  prayot^ 
in  said  petition,  and  Edwards  H.  Childs,  Esq.,  in  opposition  thereto ;  on 
motion  of  J.  Philip  Berg,  Esq.,  attorney  for  said  petitioners,  it  is 

Ordered  that  the  prayer  of  said  petition  and  that  said  motion  ])c  and 
the  same  hereby  is  granted;  that  said  petitioners,  and  the  plaintiffs  in 
the  above  entitled  action  are  hereby  granted  a  repleader  herein  and  that 
they  are  permitted  to  file  in  the  Clerk's  office  of  this  Court  as  a  con- 
tinuation of  this  suit  a  bill  in  equity  to  enforce  the  contract  described 
in  the  original  complaint  herein  and  that  the  defendant  herein  is  directed 
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to  file  an  answer,  plea  or  demurrer  to  said  bill  in  equity  on  or  before  the 
next  rule  day  of  this  Court,  which  is  at  least  twenty  days  after  the  filing 
of  said  bill  in  equity  and  that  in  default  of  the  filing  by  said  defendant 
of  a  demurrer,  plea  or  answer  within  said  time,  said  bill  in  equity  to  be 
taken  as  confessed  by  said  defendant;  upon  conditions,  however,  the  plain- 
tiffs pay  the  defendant  or  its  attorney  the  costs  heretofore  taxed  herein, 
namely,  the  sum  of  one  hundred  twenty-four  and  7/100  ($124.07)  dol- 
lars to  be  paid  by  the  plaintiffs  (or  in  the  event  of  a  refusal  to  accept), 
deposited  with  the  Clerk  of  this  Court  to  the  credit  of  defendant  within 
twenty  days  after  the  filing  of  such  bill  in  equity. 

E.  H.  Lacombe, 
U.  S.  Circuit  Judge. 

COMMON  LAW  FOEM  XXIV.— NOTICE  OF  MOTION  TO  TBANSFER 
PART  OF  CASE  TO  EQUITY  SIDE  OF  THE  COURT. 

[247  U.  S.  231.     In  which  the  author  was  counsel.] 
United  States  District  Court  for  the  Southern  District  of  New  York. 
Annie  S.  Simons, 

Plaintiff, 
against 
William    Nelson    Cromwell,    described     in 
the   summons   as   "Thomas"   Nelson   Crom-    L 
well,    and    Louis    H.    Cramer,    as    Executors    1 
under  the  last  Will  and  Testament  of  Frank 
Leslie,  deceased,  I 

Defendants.    I 
Sir: 

Please  take  notice  that  upon  the  annexed  affidavit  of  Eustace  Seligman, 
verified  the  20th  day  of  July,  1917,  and  upon  the  complaint  and  answer 
herein,  the  undersigned  will  apply  to  this  Court  at  a  Special  Term  for 
motions  thereof  to  be  held  in  the  Post  Office  Building  in  the  City  of  New 
York  on  the  26th  day  of  July,  1917,  at  10.00  o'clock  in  the  forenoon  of 
that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  for  an  order  re- 
manding the  first  cause  of  action  alleged  herein  to  the  equity  side  of  the 
Court,  and  for  such  other  and  further  relief  as  may  be  just  together  with 
the  costs  of  this  motion. 
Dated,  July  20,  1917. 

Sullivan  &  Cromwell, 
Attorneys  for  Defendant, 
William  Nelson  Cromwell,  Exec, 

49  Wall  Street, 
New  York,  N.  Y. 
Edgar  T.  Brackett, 
To  Roger  Foster,  Esq.,  Attorney  for  Defendant, 

Attorney  for  Plaintiff,  Louis  H.  Cramer,  Exec, 

55  Liberty  Street,  Saratoga  Springs, 

New  York,  N.  Y.  New  York. 
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COMMON   LAW   POEM   XXV.— AFFIDAVIT    IN   SUPPORT    OF 
SUCH  NOTICE. 

[247  U.  S.  231.] 

United  States  District  Court  for  the  Southern  District  of  New  York. 

Annie   S.    Simons, 

Plaintiff, 
against 
William  Nelson  Cromwell,  described  in 
the  summons  as  ' '  Thomas ' '  Nelson  Crom- 
well, and  Louis  H.  Cramer,  as  Executors 
under  the  last  Will  and  Testament  of  Frank 
Leslie,  deceased, 

Defendants. 

State  of  New  York,   ) 
County  of  New  York.   |    **••" 

Eustace  Seligman,  being  duly  sworn,  deposes  and  says  that  he  is  asso- 
ciated with  Sullivan  &  Cromwell,  attorneys  for  William  Nelson  Cromwell, 
executor,  one  of  the  defendants  herein. 

That  this  action  was  commenced  against  the  defendant  William  Nelson 
Cromwell  on  June  15,  1917,  and  that  the  said  defendant  served  his  answer 
herein  on  July  5,   1917. 

That  this  action  has  been  placed  by  Plaintiff  upon  the  docket  on  the  law 
side  of  the  Court,  its  number  being  L  17-20,  and  that  a  notice  that  this 
action  will  be  brought  to  trial  at  a  term  held  for  trials  of  common  law 
causes  on  the  2nd  day  of  October,  1917,  has  been  served  by  plaintiff  here- 
in on  July  10th,  1917. 

That  the  first  cause  of  action  alleged  in  the  complaint  herein  is  one  upon 
an  alleged  contract  with  the  decedent,  Frank  Leslie,  to  make  a  bequest 
to  the  plaintiff.  That  such  first  cause  of  action  stated  in  such  complaint 
does  not  constitute  a  cause  of  action  at  law,  but  if  any  constitutes  a  cause 
of  action  in  equity. 

Wherefore,  deponent  respectfully  requests  that  the  motion  to  remand 
the  first  cause  of  action  alleged  in  the  complaint  herein  to  the  equity  side 
of  this  Court  be  granted. 

Eustace  Seligman. 
Sworn  to  before  me  this  20th 
day  of  July,  1917. 

John  J.  Tierney, 

Notary  Public, 

Kings  Co.,  N.  Y.,  No.  2,  Eeg.  No.  8001. 
Certificates  Filed, 

New  York  Co.,  N.  Y.,  No.  12,  Reg.  No.  8019, 
Bronx  Co.,  N.  Y.,  No.  2,  Eeg.  No.  811. 
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CO.MMON   LAW   FORM  XXVI.— ORDP^E  SENDING  I»AKT   OF  CAUSE 
TO  EQUITY  SIDE   OF  COURT. 

[Set   aside  upon  apjjlu'ation   for   Maiidaimis,   1247   U.    S.   23\.] 

At  a  Stated  Term  of  tlie  United  States  District  Court  for  the  Southern 
District  of  New  York  held  in  and  for  the  Southern  District  of  New- 
York  at  the  Post  Office  Building,  New  York  City,  on  the  2;jth  day 
of  October,  1917. 

Present — Honorable  Charles  M.  Hough,  Circuit  Judge. 

Annie  S.  Simons, 

Plaintiff, 
against 
William  Nelson  Cromwell,  described  in 
the  Summons  as  ' '  Thomas  Nelson  Crom- 
well ' '  and  Louis  H.  Cramer,  as  Executors 
under  the  Last  Will  and  Testament  of  Frank 
Leslie,  deceased. 

Defendants. 

L'pon  reading  and  filing  the  notice  of  motion  to  transfer  the  first  cause 
of  action  set  forth  in  the  complaint  herein  to  the  equity  side  of  this  Court 
and  the  affidavit  thereto  annexed,  verified  by  Eustace  Seligman  the  20th 
day  of  July,  1917,  and  after  hearing  Clarke  M.  Eosecrantz,  Esq.,  and 
Hiram  C.  Todd,  Esq.,  of  counsel  for  the  defendants  for  the  motion  and 
Roger  Foster,  Esq.,  attorney  for  the  plaintiff  in  opposition  thereto,  and 
the  same  having  been  duly  considered  by  the  Court. 

Now,  on  motion  of  Sullivan  &  Cromwell,  attorneys  for  W^illiam  Nelson 
Cromwell  as  executor  of  the  Last  Will  and  Testament  of  Frank  Leslie,  de- 
ceased, and  Edgar  T.  Braekett  Esq.,  attorney  for  Louis  H.  Cramer  as 
executor  of  the  Last  Will  and  Testament  of  Frank  Leslie,  deceased,  it  is 

Ordered  that  tlie  said  motion  be  and  the  same  hereby  is  granted  and 
the  first  cause  ef  action  set  forth  in  the  complaint  herein  be  and  the  same 
hereby  is  transferred  to  the  equity  side  of  this  Court;  and  further 

Ordered  that  the  said  first  cause  of  action  be  and  the  same  is  hereby 
stricken  out  of  the  complaint  in  this  action  at  law  (but  only  for  the  pur- 
pose of  transfer  as  aforesaid)  and  that  plaintiff  have  (and  she  is  hereby 
given)  twenty  days  after  the  service  of  this  order  wlierein  to  make  such 
amendment  to  the  complaint  herein  (after  the  said  striking  out  and  trans- 
fer aforesaid)  as  she  may  be  advised;   and  further 

Ordered  that  the  Clerk  of  this  Court  do  forthwith  and  as  of  the  date 
of  this  order  docket  as  an  equity  cause  the  said  first  cause  of  action  set 
forth  in  the  said  complaint,  and  the  plaintiff  is  hereby  given  twenty  days 
from  the  service  of  this  order  wherein  to  amend  or  replead  on  the  equity 
side  of  this  court,  and  defendants  are  hereby  given  twenty  days  from  the 
expiration  of  said  twenty  days  hereinabove  given  to  plaintiff  for  the  filing 
and  service  of  an  amended  bill  in  equity  (as  the  case  may  be)   wherein  to 
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aii.swor  witliout  prejiidiec  to  any  niotioii  that  said  defendants  may  l)c 
advised  to  make  under  and  pursuant  to  the  rules  of  the  Supreme  Court 
of  the  United  .States  in  equity;   and  further. 

Ordered  that  the  trial  of  this  action  at  law  be  and  tlie  same  hereby  is 
stayed  until  (at  the  earliest)  the  term  of  December,  1917,  without  preju- 
dice to  any  application  that  plaintiff  may  be  advised  to  make  for  a  stay 
of  proceedings  or  further  deferment  of  trial,  when  and  if  said  plaintiff 
takes  an  appeal  or  sues  out  a  writ  of  error  or  otherwise  lawfully  seeks 
to  review  this  order  or  any  part  thereof. 

C.  M.  Hough, 

C.  J. 

COMMON   LAW   FORM   XXVII.— NOTICE    OF    MOTION    TRAN8FEK- 

EING  CAUSE  OF  ACTION  FROM  EQUITY  TO  COMMON 

LAW  DOCKET. 

Uiidtecl  States  Di^strict   Court,  Southern  District  of  New   Yorl\ 

Isaac  Taranto,   Albert  Taranto  and  Leon 
Taranto,   co-partners   doing  business  under 
the  firm  name  and  style  of 
NissiM  Taranto. 


Plaintiffs, 


against 
L.   &  E.   Frenkkl, 


Defendant. 
Sir : 

Please  take  notice,  that  upon  the  pleadings  herein,  we  shall  move  this 
Court  at  a  Stated  Term  thereof  to  be  held  in  the  Post  Office  Building  in 
the  Borough  of  Manhattan,  City  and  County  of  New  York,  on  Friday, 
the  20th  day  of  January,  1922,  for  an  order  dismissing  the  above  entitled 
suit  upon  the  ground  that  the  bill  of  complaint  states  no  cause  of  action, 
and  for  want  of  equity,  or,  in  the  alternative,  for  an  order  transferring 
said  cause  to  the  common  law  calendar  of  this  Court  for  trial  by  jury 
upon  the  ground  that  the  defendant  is  entitled  by  the  Constitution  and 
Statutes  of  the  United  States  to  the  trial  by  a  jury  of  the  issues  therein 
joined,  and  for  such  other  and  further  relief  in  the  premises  as  may  be 
just. 

Dated,  New  York,  January  10th,  1922. 

Yours,  etc., 
Slade  &  Sladk, 

Attorneys  for  Defendant, 
Office  &  P.  O.  Address, 
200  Broadway,  Borough  of  Manhattan, 
New  York  City. 
To  Messrs.  Gleason,  Vogel  &  Proskauer,  ■ 

Attorneys  for  Plaintiff's, 
111  Broadway,  New  York  City. 
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COMMON  LAW  FORM  XXVIII.— NOTICE  OF  TRIAL. 

[144  Fed.  679.] 
United  States   [District]    Court,  Southern  TKstrict  of  New   Yorlc. 

Christian    Dancel    and    Mary    Dancel,    as 

Administrators   of  the   Goods,   Chattels   and 

Credits  of  Christian  Dancel,  Deceased, 
against 
Goodyear    Shoe    Machinery     Company     op 

Portland,  Maine. 

Served  January  29,  1901. 

Take  notice  that  the  issues  of  law  in  the  above  entitled  cause  will  be 
brought  on  for  argument  and  trial  and  a  motion  made  to  dismiss  the  com- 
plaint therein  at  the  October,  1900,  Term  of  the  Circuit  Court  of  the 
United  States  of  America,  for  the  Southern  District  of  New  York,  in 
the  Second  Circuit,  appointed  to  be  held  at  the  United  States  Court  Rooms 
in  the  United  States  Court  and  Post  Office  Building  in  the  Borough  of 
Manhattan  in  the  City  of  New  York,  in  said  Southern  District  of  New 
York,  at  the  next  session  thereof  at  which  the  trial  and  argument  of  issues 
of  law  in  actions  of  law  may  be  had,  at  the  opening  of  Court  on  the  first 
day  of  said  session  or  as  soon  thereafter  as  counsel  can  be  heard. 

Dated  New  York,   January   29th,   1901. 

Edwards  H.  Childs, 
Attorney  for  Defendant,  59  Wall  Street, 
Manhattan  Borough,  New  York  City,  New  York. 
To  J.  Philip  Berg,  Esq.,  Attorney  for  Plaintiffs. 

COMMON  LAW  FORM  XXIX.— ORDER  FOR  DEDIMUS  POTESTATEM. 

At  a  stated  term  of  the  United  States  [District]  Court  held  at  the  United 
States  Court  Building  in  the  city  of  New  York,  for  the  Southern 
District  of  New  York,  on  the  13th  day  of  April,  1874.  Present: 
the  Honorable  Samuel  Blatchford,  the  District  Judge. 

The  United  States^ 

vs.  I 

S.  N.  Wolff  et  al.    I 

On  reading  and  filing  affidavit  of  plaintiff's  attorney  and  notice  of  mo- 
tion, with  proof  of  due  service  thereof  on  attorneys  for  the  defendant, 
Alphonse  de  Reisthal,  who  only  has  appeared  herein,  George  Bliss,  Esq., 
appearing  for  the  plaintiff,  and  W.  J.  A.  Fuller,  Esq.,  for  the  defendant, 
Alphonse  de  Reisthal. 

It  is,  on  motion  of  George  Bliss,  Esq.,  United  States  Attorney,  ordered 
that  a  dedimus  poteistatem  be  issued  in  this  (?ause  out  of  this  court, 
directed  to  the  United  States  Consul,  and  to  such  deputy  or  representative 
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of  said  consul  as  may  be  authorized  by  him  to  act  in  his  place  and  stead, 
at  the  following  named  places,  respectively,  viz.:  To  E.  P.  Beauehamp, 
United  States  Consul  at  Aix-la-Chapelle  (Aachen),  Germany,  and  his 
deputy  or  representative;  to  W.  P.  Webster,  United  States  Consul  at 
Frankfort-on-the-Main,  and  his  deputy  or  representative;  to  H.  Kreisnian, 
United  States  Consul  at  Berlin,  Prussia,  and  his  deputy  or  representative; 
to  J.  S.  Stuart,  United  States  Consul  at  Leipzie,  Germany,  and  his  deputy 
or  representative;  to  Daniel  McM.  Gregg,  United  States  Consul  at  Prague, 
Austria,  and  his  deputy  or  representative;  to  S.  H.  M.  Byers,  United  States 
Consul  at  Zurich,  Switzerland,  and  his  deputy  or  representative;  to  exam- 
ine the  following-named  persons  under  oath  as  witnesses  herein;  viz.:  A. 
Amberg,  and  the  person  or  persons  composing  the  firm  of  A.  Hirsch  &  Co., 
of  Cassel,  Germany;  S.  N.  Wolff,  of  Neidheim,  near  Cassel,  aforesaid;  the 
person  or  persons  composing  the  firm  of  Lutger  Brothers,  of  Petersmuhle, 
near  Solingen,  Germany;  Carl  Aufermann,  of  Losenbach,  near  Liedenscheid, 
Germany;  V.  T.  Pospichel,  of  Wiessenthal,  Bohemia;  and  the  person  or 
persons  composing  the  firm  of  Leopold  Czech  &  Co.,  of  Haida,  Bohemia; 
the  person  or  persons  comprising  the  firm  of  E.  Kreimer  &  Co.,  Berlin, 
Prussia;  W.  Wagner,  Jr.,  of  Plattenberg,  Switzerland,  and  T.  L.  Lurman, 
and  J.  W.  Maes,  of  Iserlohn,  Germany. 

It  is  further  ordered  that  the  examination  above  provided  for  shall  take 
place  during  the  months  of  July  and  August,  1874,  and  at  such  times 
within  said  months  as  is  hereinafter  designated. 

It  is  further  ordered  that  either  party  to  this  action  shall  have  liberty 
to  examine  not  only  the  witnesses  herein  named,  but  any  other  witnesses 
that  either  party  may  desire  to  examine  at  the  aforesaid  places  of  Aix-la- 
Chapelle,  Frankfort-on-the-Maine,  Berlin,  Leipzie,  Prague,  or  Zurich,  before 
either  of  the  persons  herein  authorized  to  take  testimony;  provided,  how- 
ever, that  the  names  of  said  witnesses  and  their  places  of  residence  shall 
be  given  to  the  attorney  of  the  opposite  side  in  New  York,  before  June  6, 
1874,  or  such  notice  be  given  in  Europe  to  the  opposite  counsel  acting  there 
for  either  party  to  this  action,  in  either  of  the  aforesaid  places  of  Aix-la- 
Chapelle,  Frankfort-on-the-Main,  Berlin,  Leipzie,  Prague,  or  Zurich,  where 
such  other  witnesses  are  to  be  examined,  two  days  before  such  examination. 
It  is  further  ordered  that,  prior  to  June  6,  1874,  the  attorneys  for  the 
respective  parties  shall  give  notice  in  New  York,  each  to  the  other,  of  the 
names  and  European  addresses,  for  the  last  week  in  June,  1874,  of  the 
counsel  for  the  respective  parties  who  are  to  take  testimony  under  this 
commission. 

It  is  further  ordered  that  the  examination  of  witnesses  shall  be  had  at 
the  following  places,  in  the  following  order,  and  not  otherwise,  viz.:  First, 
at  Aix-la-Chapelle,  next  at  Frankfort-on-the-Main,  next  at  Berlin,  next 
at  Leipzie,  next  at  Prague,  next  at  Zurich;  that  four  weeks  shall  elapse 
between  the  examination  of  witnesses  at  Prague  and  Zurich;  that  the 
examination  shall  commence  at  Aix-la-Chapelle,  on  the  6th  day  of  July,  1874, 
or  within  two  days  thereafter;   and   that  no  examination  shall  be  had  of 
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\vitnesses  at  any  place  after  the  examination  has  been  finished  at  that  place, 
or  the  examination  of  witnesses  commenced  at  another  place. 

It  is  further  ordered  that  the  counsel  for  the  plaintiff  shall  have  with 
him  at  any  and  all  examinations  of  said  witnesses,  or  either  of  them,  all 
the  original  invoices  mentioned  in  the  declaration  herein,  or  copies  or 
duplicates  thereof,  and  which  are  in  the  possession  of  the  plaintiff,  and 
that  counsel  for  defendant  shall  have  full  and  free  inspection  thereof,  and 
liberty  to  take  copies  of  the  same. 

It  is  further  ordered  that  all  directions  herein  contained  as  to  time,  place, 
order  and  manner  of  examination  of  said  witnesses  may  be  changed  or 
modified  by  the  written  consent  of  the  counsel  for  the  respective  parties  in 
Europe   or   in   New  York. 

It  is  further  ordered  that  the  examination  of  all  witnesses  under  this 
commission  shall  be  oral,  or  taken  by  question  and  answer,  in  the  usual 
manner  of  taking  oral  depositions,  by  examinations,  cross-examination,  and 
redirect  examination;  that  the  testimony  given  under  such  examination 
shall  be  reduced  to  writing,  signed  by  the  witnesses,  and  certified  by  the 
commissioners,  respectively,  and  by  them  transmitted  by  mail  to  the  clerk 
of  this  court  at  the  city  of  New  York,  unless  otherwise  mutually  agreed 
upon  by  said  counsel  for  both  parties. 

It  is  further  ordered  that  aU  testimony  taken  under  the  commission 
provided  for  herein,  shall  be  taken  subject  to  all  legal  objections  at  the 
trial  of  this  action.  Sam  Blatchford. 

COMMON  LAW  FOEM  XXX.— DEDIMUS  POTESTATUM. 

The  United  States  op  America,     ) 
Southern  District  of  New  York.      ( 

The  President  of  the  United  States  of  America  to  Sylvauus  Brown, 
James  Black,  and  Frederick  Brooks  [or  if  a  single  commissioner  is  named, 
addressed  to  him  alone].     Greeting: 

Know  ye,  that  we,  in  confidence  of  your  prudence  and  fidelity  have 
by  these  presences  to  give  any  two  or  more  of  you  [or,  in  case  a  single 
commissioiver  is  appointed,  do  give  you]  full  power  and  authority .  dili- 
gently to  examine  upon  their  respective  corporal  oaths  or  affirmations  be- 
fore you  to  be  taken  Grace  Howe  and  Adams  Spies  as  witnesses  upon 
the  part  of  plaintiff  [or  defendant,  as  the  case  may  he']  in  a  certain  cause 
now  pending  undetermined  in  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York  wherein  James  Fifield  is  plaintiff  and 
George  Aber  is  defendant  touching  the  premises  [or  on  the  interrogatories 
hereunto  annexed]. 

And  we  do  further  empower  any  tjvo  or  more  of  you  [or  in  case  of  a 
single  commissioner  empower  you]  to  examine  on  the  same  behalf, v  and, 
in  like  manner,  any  other  person  or  persons  who  may  be  produced  as  wit- 
nesses before  you.  77  'A 

And  we  do  hereby  require  any  two  or  more  of  you  [or  in  case  of  a  single 
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commissioner  require  you]  before  whom  such  testimony  may  be  taken, 
to  reduce  the  same  to  writing  and  to  close  it  up  under  your  hand  and 
seal,  directed  to  Alex.  Gilchrist,  Jr.,  Clerk  of  the  District  Court  of  the 
United  States,  for  the  Southern  District  of  New  York  in  the  Borough 
of  Manhattan,  City,  County  and  State  of  New  York;  and  that  you  return 
the  same,  when  executed  as  above  directed,  annexed  to  this  writ,  with  the 
title  of  the  cause  indorsed  on  the  envelope  containing  the  same,  into  the 
said  District  Court  before  the  judges  thereof  with  all  convenient  speed. 

Witness,  Hon.  Learned  Hand,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  at  the  City  of  New  York, 
the  7th  day  of  February,  in  the  year  of  our  Lord,  one  thousand  nine  hun- 
dred and  twenty-two. 

Alex.  Gilchrist,  Jr., 

Clerk. 
Roger  Poster, 

Attorney  for  defendant. 

COMMON   LAW    FOEM   XXXL— NOTICE    OF    DEPOSITION    UNDb:H 
REVISED  STATUTES. 

VuUed  Stateti  \ District  \   Court  of  ilie  Northern  District  of  New  Yorl: 

George  H.  Benjamin,  Plaintiff,  ] 

against  I  In  E(juity. 

The  John  T.  Noye  Mfg.  Co.,  Defendant.] 

Please  take  notice  that  the  complainant  herein  will  take  the  testimony 
of  George  H.  Benjamin,  F.  Rudinger  and  George  V.  Hecker,  all  of  whom 
reside  at  the  City  of  New  York,  and  State  of  New  York,  and  others,  ea^-li 
and  all  of  whom  reside  more  than  one  hundred  (100)  miles  from  tlic 
jilace  of  trial  herein,  and  more  than  one  hundred  (100)  miles  from  any 
place  at  which  a  [District]  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  New  York  is  appointed  to  be  held  by  law,  at  the  final  hearing 
for  use  on  behalf  of  the  complainant,  before  Henry  T.  Brennau,  Esq.,  a 
Notary  Public  in  and  for  the  City  and  County  of  New  York,  who  is  not  of 
counsel  nor  interested  in  this  cause,  at  the  office  of  Brown  &  Jones,  at 
No.  35  Wall  Street,  in  the  said  City  of  New  York,  and  State  of  New  York, 
on  the  4th  day  of  January,  1892,  at  11  o'clock  A.  M.,  and  thereafter  fron. 
day  to  day  as  the  taking  of  the  depositions  may  be  adjourned;  and  such 
testimony  will  be  so  taken  in  accordance  with  the  provisions  of  sections 
86.3,  864  and  865  of  the  Revised  Statutes  of  the  United  States  and  the 
Equity  Rules. 

Brown  &  Jones, 

Complainant's  Solicitors, 

No.  35  Wall  Street,  New  York. 

Dated  New  York,  Dee.  28,  1891. 
To  John  Roe,  Esq.,  Defendant's  Solicitor, 

No.  r.77  Main  Street,  Buffalo,  New  York. 
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COMMON    LAW    FOEM    XXXII.— CERTIFICATE    BY    NOTARY    TO 
DEPOSITION  DE   BENE  ESSE. 

Commonwealth  of  Massachusetts,  Suffolk,  ss  : 

I,  George  Hogg,  a  notary  public  in  and  for  said  County,  Commonwealth 
and  State,  duly  commissioned  and  qualified,  and  authorized  to  administer 
oaths,  and  to  take  and  certify  depositions,  do  hereby  certify.  That  on  May 
31,  1904,  I  was  attended  at  my  office.  No.  87  Milk  Street,  in  the  County 
of  Suffolk,  City  of  Boston,  and  Commonwealth  of  Massachusetts,  by  Roger 
Foster,  Esq.,  of  counsel  for  the  complainants,  and  by  Edwards  H.  Childs, 
Esq.,  solicitor  and  counsel  for  defendant;  that  the  aforenamed  witness, 
Frank  G.  Day,  who  was  of  sound  mind  and  lawful  age,  and  was  by  me  first 
carefully  examined  and  cautioned,  and  duly  sworn  to  testify  to  the  truth, 
the  whole  truth  and  nothing  but  the  truth;  that  he  thereupon  testified  as  is 
above  set  forth;  that  the  deposition  by  him  subscribed,  as  above  set  forth, 
was  reduced  to  writing  by  me  and  by  no  other  person  and  was  subscribed 
by  said  witness  in  my  presence  and  in  the  presence  of  said  counsel  at  the 
said  time  and  place;  and  that  all  was  done  in  the  presence  of  said  counsel 
for  said  complainants  and  defendant. 

I  further  certify  that  I  caused  correct  copies  of  the  extracts  from  the 
books  and  papers  there  offered  in  evidence  to  be  made;  and  that  correct 
copies  thereof  thus  made  are  annexed  to  said  deposition;  and  that  all  the 
proceedings  in  the  course  of  taking  said  deposition  are  correctly  and  ac- 
curately set  forth  in  the  course  of  said  deposition. 

I  further  certify  that  the  reason  for  taking  said  deposition  was  and 
is  that  Frank  G.  Day  lives  in  the  City  of  Newton,  County  of  Middlesex, 
State  and  Commonwealth  of  Massachusetts,  and  more  than  one  hundred 
miles  from  the  place  where  the  said  civil  issue  and  suit  in  equity  is  appointed 
by  law  to  be  tried;  and  that  I  am  neither  of  counsel  nor  attorney  for  either 
of  said  parties  to  said  suit  nor  interested  in  the  event  of  said  cause ;  and 
that  it  being  impracticable  for  me  to  deliver  said  deposition  and  the  exhibits 
and  the  copies  of  exhibits  thereto  attached  with  my  own  hand  into  the 
Court  for  which  they  were  taken,  I  have  retained  the  same  for  the  purpose 
of  being  sealed  up  and  directed  with  my  own  hand  and  until  they  were  so 
sealed  up  and  directed,  and  for  the  purpose  of  being,  and  until  they  were 
speedily  and  safely  transmitted  to  said  Court  for  which  said  deposition 
was   taken   and   to   remain  under  my   seal  until  there   opened. 

As  witness  my  hand  and  seal  as  such  Notary  Public  for  the  City  of 
Boston,  County  of  Suffolk,  Commonwealth  and  State  of  Massachusetts, 
en  this  thirty-first  day  of  May,  A.  D.,   1904. 

[seal.]  George  Hogg, 

Notary  Public. 

Boston,  June   1st,   1904. 

I  hereby  certify   that   the   following  is  a  true   account   of   expenses 
incurred  in  taking  the  three  foregoing  depositions: 
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Paid  stenographers     $  41.25 

bookkeeper   15.00 

for  expressage    1.00 

Services  as  Notary 50.00 


.$107.25 
[seal.]  George  Hogg, 

Notary  Public. 

COMMON  LAW  FORM  XXXIIL— CERTIFICATE  BY  NOTARY  TO 

DEPOSITION  DE  BENE   ESSE   CONTAINING  EXTRACTS 

FROM  BOOKS  AND  PAPERS. 

Commonwealth  op  Massachusetts,  Stiffoll;  ss  : 

I,  George  Hogg,  a  Notary  Public  in  and  for  the  said  County  and  Com- 
monwealth, and  State,  duly  commissioned  and  qualified,  and  authorized 
to  administer  oaths,  and  to  take  and  certify  depositions,  do  hereby  certify 
that,  pursuant  to  the  annexed  notice,  of  which  I  annex  a  copy  instead  of 
the  original,  for  the  reason  that  the  original  was  previously  filed  in  the 
Clerk's  office  of  the  Circuit  Court  of  the  United  States  for  the  District  of 
Massachusetts,  and  in  pursuance  of  the  stipulation  hereto  annexed  and  the 
order  of  Judge  Colt  adjourning  the  taking  of  the  depositions  described 
in  said  notice  and  stipulation  until  10:30  A.  M.,  April  25th,  1904,  which 
order  was  filed  and  entered  in  the  Clerk's  office  of  said  court  on  April 
18th,  1904,  and  a  copy  thereof  is  hereto  annexed;  said  notice  and  stipula- 
tion having  been  made  in  the  civil  cause  depending  in  the  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York  in  equity, 
wherein  Christian  Dancel  and  Mary  Dancel,  as  administrators  of  the  goods, 
chattels  and  credits  of  Christian  Dancel,  deceased,  are  complainants,  and 
the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  is  defend- 
ant; I  was  attended  at  my  office,  No.  87  Milk  Street,  in  the  County  of 
Suffolk,  City  of  Boston  and  Commonwealth  of  Massachusetts,  by  Roger 
Foster,  Esq.,  of  counsel  for  the  complainants,  and  by  Edwards  H.  Childs, 
Esq.,  solicitor  and  counsel  for  defendant,  on  April  2oth,  1903;  that  the 
aforenamed  witness  Sidney  W.  Winslow,  who  was  of  sound  mind  and 
lawful  age  and  was  by  me  first  carefully  examined  and  cautioned  and 
duly  sworn  to  testify  the  truth,  the  whole  truth  and  nothing  but  the 
truth ;  that  he  thereupon  testified  as  is  above  set  forth,  and  that  the  deposi- 
tion by  him  subscribed,  as  above  set  forth,  was  reduced  to  tj'pewriting 
by  Miss  Blanche  S.  Levy,  by  and  under  my  personal  supervision  and  by 
no  other  person,  and  in  the  presence  of  said  witness  and  counsel,  and  was 
subscribed  by  said  witness  in  my  presence  and  in  the  presence  of  said 
counsel,  and  was  taken  at  the  place  in  the  annexed  notice  specified  and  at 
the  time  set  forth  in  said  order;  and  that  all  was  done  in  the  presence  of 
said  counsel  for  said  complainants  and  defendant.  I  further  certify  that 
correct  copies  of  the  extracts  from  the  books  then  offered  in  evidence  are 
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hereinbefore  set  fortli  in  said  deposition  as  there  stated ;  and  that  the 
papers  annexed  to  the  deposition  of  the  said  Winslow  were  then  offered  in 
evidence  and  marked  by  me;  and  that  all  the  proceedings  in  the  course 
of  taking  said  deposition  are  correctly  and  accurately  set  forth  in  the 
course  of  said  depositions.  I  further  certify  that  the  reason  for  taking 
said  deposition  was  and  is  that  said  Sidney  W.  Winslow  lives  in  the  town 
of  Beverly,  County  of  Essex,  State  and  Commonwealth  of  Massachusetts, 
and  more  than  one  hundred  miles  from  the  place  where  the  said  civil 
issue  and  suit  in  equity  is  appointed  by  law  to  be  tried;  and  that  I  am 
neither  of  counsel  nor  attorney  to  either  of  the  parties  to  said  suit,  nor 
interested  in  the  event  of  said  cause,  and  that  it  being  impracticable  for 
me  to  deliver  said  deposition  and  the  exhibits  thereto  attached  with  my 
own  hand  into  the  Court  for  which  they  were  taken,  I  have  retained  the 
same  for  the  purpose  of  being  sealed  up  and  directed  with  my  own  hand 
and  until  they  were  so  sealed  up  and  directed,  and  for  the  purpose  of 
being,  and  until  they  were  speedily  and  safely  transmitted  to  said  Court 
for  which  said  deposition  was  taken  and  to  remain  under  my  seal  until 
there  opened.  As  witness  my  hand  and  seal  as  such  Notary  Public  at 
the  City  of  Boston,  County  of  Suffolk,  Commonwealth  and  State  of  Massa- 
chusetts on  this  twenty-fifth  day  of  April,  A.  D.  1904. 

George   Hogg, 
[seal.]  Notary    Public. 


COMMON  LAW  FORM  XXXIV.— SUBPOENA  DUCES  TECUM  IN  AID 
DEPOSITION  DE  BENE  ESSE. 

United  States  of  America. 

[seal.] 
Massachusetts  District,  ss: 

The   President   of   the   United   States   of   America,   to   the   Marshal   of   the 
District  of  Massachusetts  or  either  of  his  Deputies,  Greeting: 

You  are  hereby  required  to  summon 

Sidney  W,  Winslow,  individually  and  as  President  of  the  Goodyear 
Shoe  Machinery  Company  of  Portland,  Maine,  otherwise  known  as  the 
United  Shoe  Machinery  Company  of  Portland,  Maine,  and  to  Meylert 
Bruner,  individually  and  as  treasurer  of  the  Goodyear  Shoe  Machinery 
Company  of  Portland,  Maine,  otherwise  known  as  the  United  Shoe  Machin- 
ery Company  of  Portland,  Maine,  and  George  W.  Brown,  of  Boston, 
Massachusetts,  if  they  may  be  found  in  your  district. 

We  command  You,  That  all  business  and  excuses  being  laid  aside,  you 
appear  and  attend  before  George  Hogg,  Esq.,  Notary  Public,  at  number 
87  Milk  Street,  Boston,  Massachusetts,  on  the  25th  day  of  April,  1904,  at 
10:30  o'clock  in  the  morning,  to  testify  and  give  evidence  de  bene  esse  in 
pursuance  of  the  Revised  Statutes  of  the  United  States  in  a  certain  action 
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now  pending  undetermined  in  the  Circuit  Court  of  the  United  States,  for  tlie 
Southern  District  of  New  York,  between  Christian  Cancel  and  Mary  Dance! 
as  Administrators  of  the  Goods,  Chattels  and  Credits  of  Christian  Dancel, 
deceased,  complainants,  and  the  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine,  defendant,  on  the  part  of  the  complainants  and  that  you 
bring  with  you  and  produce  at  the  time  and  place  aforesaid  (1)  All 
records  of  the  minutes  of  the  meetings  of  the  directors  of  the  Goodyear 
Shoe  Machinery  Company  of  Hartford,  Connecticut,  and  all  such  contain- 
ing records  of  the  minutes  of  the  meetings  of  the  stockholders  of  the  same, 
and  all  books  containing  the  records  of  the  minutes  of  the  meetings  of  the 
directors  of  the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  and 
all  books  containing  records  of  the  minutes  of  the  meetings  of  the  stock- 
holders of  the  same ;  which  relate  to  and  all  of  the  same  which  mention 
the  acquisition  of  the  property  of  the  Goodyear  Shoe  Machinery  Company 
of  Hartford,  Connecticut  by  the  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine;  (2)  All  contracts  in  relation  to  said  transfer;  (3)  All 
resolutions  and  entries  in  the  stock  transfer  books  and  other  books  of  the 
Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  and  all  such  in 
such  books  of  the  Goodyear  Shoe  Machinery  Company  of  Hartford,  Con- 
necticut, which  mention  and  all  Avhich  contain  any  reference  to  the  ex- 
change of  stock  of  the  Goodyear  Shoe  Machinery  Company  of  Portland, 
Maine,  for  stock  in  the  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Connecticut;  (4)  All  books  and  records  of  the  Goodyear  Shoe  Machinery 
Company  of  Portland,  Maine,  which  show;  (a)  the  proceedings  taken  by 
its  incorporators  at  the  time  of  its  incorporation  and  the  amount  of  its 
capital  stock  which  had  then  been  subscribed  for;  (ft)  the  consideration 
paid  for  the  same  prior  to  March  9tli,  1893;  (c)  the  consideration 
paid  for  the  stock  which  said  corporation  issued  to  the  stockholders  of 
the  Goodyear  Shoe  Machinery  Company  of  Hartford,  Connecticut;  (d) 
the  consideration  paid  by  the  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine,  for  the  conveyance  'made  to  it  by  the  Goodyear  Shoe 
Machinery  Company  of  Hartford,  Connecticut.  (5)  All  books  containing 
records  of  the  minutes  of  the  meetings  of  the  stockholders  of  the  Good- 
year Shoe  Machinery  Company  of  Hartford,  Connecticut,  and  all  such 
containing  the  records  of  the  minutes  of  the  meetings  of  the  directors  of 
the  same,  during  the  year  1893  and  since  that  time.  (6)  All  books  of 
account  of  the  Goodyear  Shoe  Machinery  Company  of  Hartford,  Connecti- 
cut, which  show  the  indebtedness  of  said  corporation  in  the  year  1893, 
all  books  of  account  of  said  corporation  since  said  time  and  all  books 
of  account  of  the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine, 
which  show  payment  made  by  said  last  named  coi-poration  on  account 
of  the  indebtedness  of  the  Goodyear  Shoe  Machinery  Company  of  Hartford, 
Connecticut,  and  all  such  that  contain  any  reference  to  such  indebtedness; 
Now  in  your  custody,  and  all  other  deeds,  evidences,  and  writings  which 
you  have  in  your  custody  or  power  concerning  the  transaction  in  question, 
that  for  default  and  non-appearance  they  will  have  to  abide  the  pains 
and  penalties  of  the  law  in  that  behalf  made  and  provided. 
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Hereof  Fail  Not,   and  make  due  return  of   this  writ  with  your   doings 
thereon,  unto  our  said  Court,  as  soon  after  the  service  thereof  as  may  be. 
Witness   the    Honorable    Melville   W.    Fuller,   at   Boston,   this    18th    day 
of  April,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  four. 

L.    C.    Tucker, 
Deputy  Clerk  of  the  Circuit  Court  of  the 
United  States  for  the  District  of  Massachusetts. 
A  true  copy  attest: 
Benj.  p.  Pickering, 
Deputy  r.   S.   Marshal. 

COMMON  LAW  FOKM  XXXV.— SUBPOENA  DUCES  TECUM  UPON 

TRIAL. 

The  President  of  the  United  States  of  America,  to  A.  S.  T.  Mason,  Greeting  : 

WE  COMMAND  YOU,  That  all  and  singular  business  and 
[court  excuses  being  laid  aside,  you  and  each  of  you  appear  and 
SEAL.]  attend  before  the  Judge  of  the  District  Court  of  the  United 

States  of  America  for  the  Southern  District  of  New  York,  at 
a  Stated  Term  of  said  Court,  to  be  held  at  the  United  States  Court  Room 
No.  3,  on  the  12th  floor  of  the  Woolworth  Building,  Broadway  and  Park 
Place  in  the  City  of  New  York,  in  and  for  the  said  Southern  District  of 
New  York,  on  the  27th  day  of  Februarj',  1922,  at  half  past  ten  o  'clock 
in  the  forenoon,  and  also  bring  with  you  a  letter  signed  in  the  name  of 
Leon  Taranto  addressed  to  Ralph  L.  Fuller  dated  on  or  about  the  9th  of 
January,  1920,  then  and  there  to  testify  and  give  evidence  in  a  certain  cause 
pending  in  the  said  Court,  and  then  and  there  to  be  tried  between  Isaac 
Taranto,  Albert  Taranto  and  Leon  Taranto,  co-partners  doing  business  under 
the  firm  name  and  style  of  Nissien  Taranto,  plaintiffs  and  L.  &  E.  Frenkel, 
Inc.,  defendant,  on  the  part  of  the  defendant.  And  this  you,  or  any  of  you, 
are  not  to  omit,  under  the  penalty  upon  you,  and  every  of  you,  of  Two 
Hundred  and  Fifty  Dollars. 

WITNESS,  HON.  LEARNED  HAND,  Judge  of  the  District  Court  of 
the  United  States,  for  the  Southern  District  of  New  York  at  the  City 
of  New  York,  the  25th  day  of  February  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  twenty-two. 

Alex  Gilchrist,  Jr. 
Roger  Foster,  Clerk. 

Attorney  for  defendants. 

COMMON  LAW  FORM  XXXVL— RETURN  OF  SERVICE  OF  SUB- 
POENA AD   TESTIFICANDUM. 

Boston,  April  18th,  1904. 
United  States  of  America,  Massachti.setts  District,  ss. : 

Pursuant  hereunto,  I  have  summoned  the  within  named  Mylert  Bruner  at 
Boston  by  giving  to  him  in  hand  a  true  and  attested  copy  of  this  summons 
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with  $1.60,  his  legal  fee.  I  also  on  April  19  summoned  the  within  named 
Sidney  W.  Winslow  at  Boston  by  giving  to  him  in  hand  a  true  and  attested 
copy  of  this  summons  with  $3.50,  his  legal  fee. 

I  also  made  search  for  Geo.  W.  Brown  but  failed  to  find  him  in  my  Dis- 
trict, I  was  informed  he  has  gone  to  Hot  Springs. 

Benj.   p.   Pickering, 
Deputy  U.  S.  Marshal. 
FEES 

Service    $1,00 

Trial    24 

$1.24 
Paid  Witnesses   5J0 


$6.34 


COMMON  LAW  FOEM  XXXVII.— LETTERS  EOGATORY. 


United  States   of  America,        1 
Southern    District    of    New    York.   ( 

The  President  of  the  United  States  of  America  to  the  President 
[Seal.]         of  the  Court  of  S.  Angelo  dei  Lombardie  in  the  Kingdom  of 
Italy,  Greeting: 

Whereas  a  certain  suit  is  pending  in  our  [District]  Court  for  the  South- 
ern District  of  New  York,  in  which  Giovanni  P.  Riva,  as  administrator 
of  the  estate  of  Angelo  di  Nicola,  deceased,  is  plaintiff,  and  the  New  York 
Central  and  Hudson  River  Railroad  Company  is  defendant,  and  it  has 
been  suggested  to  us,  that  justice  cannot  completely  be  done  between  the 
said  parties,  without  the  testimony  of  Grazia  di  Venture,  Antonio  Torrello, 
and  Maria  Michela  Torrello,  all  of  whom  reside  at  Bagnoli  Irpino  within 
your  jurisdiction. 

We  therefore  request  you  that  in  furtherance  of  justice  you  will  by 
the  proper  and  usual  process  of  your  court,  cause  said  Grazia  Di  Venturo, 
Antonio  Torrello  and  Maria  Michela  Torrello  to  appear  before  you,  or 
some  competent  person  by  you  for  that  purpose  to  be  appointed  and  author- 
ized, at  a  precise  time  and  place  by  you  to  be  fixed,  then  and  there  to  make 
answer  on  their  oaths  and  affirmations  to  the  several  interrogatories  here- 
unto annexed;  and  that  you  will  cause  their  depositions  to  be  committed 
to  writing,  and  to  be  returned  to  us  under  cover  addressed  to  the  clerk 
of  the  [District]  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  at  the  City  of  New  York,  and  State  of  New  York,  in  the 
United  States  of  America,  duly  closed  and  sealed  up  together  with  these 
presents,  and  we  shall  be  ready  and  willing  to  do  the  same  for  you  in  a 
similar  case  when  required. 

Witness  [Hon.  Learned  Hand,  Judge],  of  the  [District]  Court  of  the 
United  States  [for  the  Southern  District  of  New  York],  at  the  City  of  New- 
York,  the  24th  day  of  December,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one. 

Alex  Gilchrist,  Clerk.     [L.  S.] 
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COMMON  LAW  FORM  XXXVIII.— STIPULATION  WAIVING  TRIAL 

BY  JURY. 

[76  Fed.  427.] 

Afterwards,  to  wit,  on  the  twelfth  day  of  March,  1892,  the  parties  afore- 
said, by  their  attorneys  aforesaid,  waived  a  jury  for  the  trial  of  the  issues 
in  above  cause  by  stipulation  in  writing  there  filed  with  the  clerk  of  said 
court,  of  which  the  following  is  a  copy: 

District  Court  of  the  United  States  for  the  Bistri-ct  of  New  Jersey,  Fred  S. 
Fisher  ngainist  the  Newurh  Ice  Company. 

It  is  hereby  stipulated  and  agreed,  between  the  attorneys  for  the  re- 
spective parties  hereto,  that  a  trial  by  jury  in  this  action  be,  and  the  same 
hereby  is  waived;  and  that  the  issues  of  fact  herein  may  be  tried  and  deter- 
mined by  the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey,  without  the  intei-vention  of  a  jury;  and  that  said  court  shall  make 
special  findings  upon  the  facts  herein,  whicli  shall  have  the  same  effect  as 
the  verdict  of  a  jury. 

Dated  Trenton,  N.  J.,  March  12th,  1892. 

Roger  Foster, 
Plaintiff 's    Attorney. 
John  R.   Emery, 
Defendant 's    Attorney. 


COMMON  LAW  FORM  XXXIX.— ORDER  FOR  TRIAL  BY  COURT 
WITHOUT  A  JURY. 

[76  Fed.  427.] 

At  a  stated  term  of  the  [District]  Court  of  the  United  States  for  the 
District  of  New  Jersey,  held  in  the  post  office  building,  in  the  city  of  Tren- 
ton and  State  of  New  Jersey,  on  the  fourteenth  day  of  March,  1892. 

Present,  the  Hon.  Edward  T.  Green,  United  States  District  Judge. 

Fred  S.  Fisher  against  the  Newark  City  Ice  Company. 

On  reading  and  filing  the  stipulation  hereto  annexed,  signed  by  the 
attorneys  for  both  parties  hereto,  and  on  the  consent  of  the  attorneys  for 
both  parties  hereto,  it  is  ordered  that  the  issues  of  fact  herein  be  tried  by 
this  court  without  intervention  of  a  jury;  and  that  said  court  shall  make 
special  findings  upon  the  facts  herein,  which  shall  have  the  same  effect  as  the 

verdict  of  a  jury. 

Edw.  T.  Green,  J. 
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COMMON   LAW    FORM   XL.— STIPULATION    FOR   REFERENCE    OF 
ACTION   AT   COMMON  LAW. 

United  States  [District]  Court  for  the  Southern  District  of  New  York. 

Andrew  Brown,  Plaintiff, 

against 

The  New  York,  Lake  Erie  and  Western 

Railroad  Company,  Defendant. 

It  is  hereby  stipulated  and  agreed  that  the  above  entitled  action  be 
referred  to  Hamilton  Cole,  Esq.,  as  sole  referee,  to  hear  and  determine 
all  the  issues  thereof,  and  that  judgment  may  be  entered  upon  his  report 
as  such  referee,  with  the  same  force  and  effect  as  upon  a  hearing  and  de- 
fision  of  the  court.  And  it  is  further  stipulated  and  agreed  that  the  said 
referee  shall  make  special  findings  of  fact  herein,  and  that  said  findings 
wlien  adopted  by  the  court  shall  have  the  same  force  and  effect  as  and  shall 
lie  deemed  findings  of  the  court.  It  is  further  stipulated  and  agreed  by  and 
between  the  parties  hereto,  that  this  action  and  the  issues  therein  may  be 
tried  and  determined  by  the  court  without  the  intervention  of  a  jury,  and 
a  jury  is  hereby  waived.  It  is  further  stipulated  and  agreed  that  judg- 
ment shall  not  be  entered  herein  until  after  ten  days '  notice  of  the  filing  of 
the  report  of  the  referee,  and  of  the  judgment  proposed  to  be  entered  there- 
on. It  is  further  stipulated  and  agreed  that  the  referee's  fees  shall  be 
taxed  as  costs  herein. 

Dated  New  York,  April  23,  1888. 

C.  L.  Atterbury,  Atty.  for  Plaintiff. 
Buchanan  &  Steele,  Defendant's  Attorneys. 

COMMON  LAW  FORM  XLI.— ORDER  APPOINTING  REFEREE  TO 
TRY  ACTION  AT  COMMON  LAW. 

At  the  April  Term  of  the  United  States  [District]  Court  for  the  South- 
ern District  of  New  York,  held  in  New  York  City,  at  the  Post  Office, 
on  April  24,  1898.  Present:  Hon.  William  J.  W.\llace,  Circuit  Judge. 

Andrew  Brown,  Plaintiff, 

against 

The  New  York,  Lake  Erie  and  Western 

Railroad  Company,  Defendant. 

On  reading  and  filing  the  annexed  stipulation,  it  is 

Ordered  that  the  above-entitled  action  be  referred  to  Hamilton  Cole,  Esq., 
as  sole  referee,  to  hear  and  determine  all  the  issues  thereof,  and  that  judg- 
ment may  be  entered  upon  his  report  as  such  referee  with  the  same  force 
and  effect  as  upon  a  hearing  and  decision  of  the  court. 

And  it  is  further  ordered  that  the  said  referee  shall  make  special  find-' 
ings  of  fact  herein,  and  that  said  findings  when  adopted  by  the  court  shall 
have  the  same  force  and  effect  as  and  shall  be  deemed  findings  of  the  court. 
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It  is  further  ordered  that  this  action  and  the  issues  therein  may  be  tried 
and  determined  by  the  court  without  the  intervention  of  a  jury. 

It  is  further  ordered  that  judgment  shall  not  be  entered  herein  until  after 
ten  days'  notice  of  the  filing  of  the  report  of  the  referee,  and  of  the  judg- 
ment proposed  to  be  entered  thereon. 

It  is  further  ordered  that  the  referee  's  fees  be  taxed  as  costs  herein. 

(Signed)  Wm.  J.  Wallace. 

(A  copy.) 
[Seal]  Timothy  Griffith.  Clerk. 

COMMON   LAW   FORM   XLII.— STIPULATION   TO   PROCEED    WITH 
ELEVEN  JURORS. 

[215  U.  S.  609;   in  which  the  author  was  counsel.] 

[Title.] 

And  now,  December  24th,  1908,  it  is  agreed  by  counsel  for  plaintiff  and 
defendant  in  the  above  cause  that  John  T.  Greenwood,  one  of  the  jurors 
in  the  above  cause,  shall  be  this  day  excused  from  further  duty  and  that 
the  cause  proceed  with  eleven  jurors. 

Graham    C.    Woodward, 

Attorney  for  Plmntiff. 
Alex.  Simpson,  Jr., 
Attorney    for    Defendants. 

COMMON    LAW    FORM    XLIIL— VERDICT    IN    DISTRICTS    OF 
PENNSYLVAN^A. 

[215  U.  S.  609;  in  which  the  author  was  counsel  for  plaintiff.] 

And  afterwards,  to  wit.  on  the  30th  day  of  December,  1908.  the  jurors 
aforesaid  upon  their  oaths  and  affirmations  respectively  do  say  that  they  find 
for  plaintiff  and  assess  the  damages  at  one  hundred  and  nine  thousand 
eight  hundred  and  forty-eight  and  92-100  dollars. 

COMMON  LAW  FORM  XLIV.— EXTRACT  FROM  MINUTES  OF  TRIAL 

AND  VERDICT  INSERTED  IN  JUDGMENT  ROLL  UNDER 

CODE    PRACTICE. 

[Simons  v.  CromweU,  affirmed  by  C.  C.  A.  on  January  18,  1922.] 

[Title.] 

Now  comes  the  plaintiff  by  Roger  Foster,  her  attorney  and  moves  the 
trial  of  this  cause.  Likewise  come  the  defendants  by  Sullivan  &  Crom- 
well their  attorneys  and  Edgar  T.  Brackett  and  Philip  L.  Miller  of  counsel. 
Thereupon  a  jury  is  duly  impaneled  and  sworn  and  the  cause  proceeds  to 
trial.  Thereafter  on  Tuesday,  March  15,  1921,  on  motion  of  defendant 's 
attorney,  ORDERED  2nd  and  3rd  causes  of  actions  dismissed.  Exception 
to  plaintiff.  After  hearing  the  evidence  for  the  respective  parties,  the 
arguments  of  counsel  and  the  charge  of  the  Court,  the  jury  retire  in  charge 
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of  an  officer  duly  qualified  to  attend  them  and  upon  their  return  say  they 
find  a  verdict  for  the  Plaintiff  for  $40,000.00  and  interest  from  September 
8,  1915.  Defendant's  attorney  moves  to  set  aside  the  verdict  and  for  a  new 
trial.     Denied — Exc.     An  extract  from  the  minutes. 

[Seal.]  Alex.   Gilchrist,  Jr.,   Clerk. 

COMMON    LAW    FOEM    XLV.— ORDER    FOR    JUDGMENT     AFTER 
TRIAL  BY   THE  COURT  WITHOUT  A  JURY. 

[Fisher  v.  Newark  City  Ice  Company,  76  Fed.  427.] 

This  cause  having  come  on  to  be  heard  for  the  assessment  of  the  plain- 
tiff 's  damages  in  accordance  with  the  mandate  of  the  Circuit  Court  of 
Appeals  herein;  and  a  jury  having  been  waived  by  both  parties  hereto;  and 
testimony  having  been  taken,  depositions  read  and  witnesses  examined  on 
behalf  of  both  parties  upon  the  assessment  of  said  damages;  and  Roger 
Foster,  Esq.,  counsel  for  the  plaintiff,  and  F.  W.  Stevens,  Esq.,  and  John 
O.  H.  Pitney,  Esq.,  of  counsel  for  the  defendant,  having  been  duly  heard 
and  due  deliberation  having  been  had;  now,  on  motion  of  Roger  Foster, 
plaintiff's  attorney,  I  hereby  find  that  the  plaintiff's  damages  are  thirteen 
thousand  three  hundred  and  eighty-seven  92/100  ($13,387.92)  dollars,  at 
which  sum  they  are  hereby  assessed;  and  it  is  hereby  ordered  that  the 
clerk  of  this  court  enter  judgment  in  favor  of  the  plaintiff  against  the 
defendant  for  that  sum,  viz.,  thirteen  thousand  three  hundred  and  eighty- 
seven  92/100    ($13,387.92)    dollars,  with  costs.i 

M.    W.    ACHESON, 

Circuit  Judge. 

'  For  a  Form  of  Findings  by  the  Court  see  Court  of  Claims  Form  II, 
infra. 
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PRACTICE. 

[Reversed  62  Fed.  569,  in  which  the  author  was  counsel.] 

And  at  the  term  aforesaid,  upon  the  day  last  aforesaid,  it  is  upon  the 
said  facts  specially  found,  as  aforesaid,  by  the  said  court,  considered  that 
the  said  plaintiff  take  nothing  by  his  said  writ,  but  that  he  be  in  mercy,  &c., 
and  that  the  said  defendant  do  go  thereof  without  day,  &c. 

And  it  is  further  considered  by  the  court,  now  here  before  the  judge 
thereof,  that  the  said  defendant  do  recover  against  the  said  plaintiff,  for 
the  costs  and  charges  by  him  laid  out  about  his  defence  in  this  behalf, 
before  the  judge  thereof,  now  here  adjudged  to  the  said  defendant,  and 
with  his  assent,  according  the  form  of  the  statute  in  such  case  made  and 
provided,  and  that  the  said  defendant  have   execution  thereof. 

Judgment  signed  this  thirtieth  day  of  January,  A.  D.,  eighteen  hundred 

and  ninety-four.i 

Edw.  T.  Green,  J. 

•  For  Form  of  .Judgment  under  Code  Practice  see  that  recited  in  man- 
date, Appellate  Form  XXIX. 
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COMMON  LAW  FORM  XLVII.— JUDGMENT  UNDER  CODE 
PRACTICE. 

[Auiato  V.  Xorthoni  Pacific  Railroad  Company,  ]44  U.  S.  465.] 

The  issues  of  this  action  havinj^  been  duly  brought  on  for  trial  and  tried 
before  the  Hon.  Alfred  C.  Coxe,  district  judge,  and  a  jury,  at  a  stated  temi 
of  this  court,  held  in  and  for  the  southern  district  of  New  York,  at  the  post- 
office  building,  in  the  city  of  New  York,  in  said  district,  on  the  17th  day 
of  April,  1891,  and  a  verdict  for  the  plaintiff  having  been  duly  rendered 
on  the  17th  day  of  April,  1891,  assessing  his  damages  in  the  sum  of  four 
tliousand  dollars  ($4,000),  and  the  costs  of  the  plaintiff  having  been  duly 
taxed  at  the  sum  of  thirty-three  and  ten-hundredths  ($33.10)   dollars: 

Now,  on  motion  of  Roger  Foster,  attorney  for  the  said  plaintiff — 

It  is  adjudged  that  this  plaintiff  recover  of  said  defendant  the  sum  of 
four  thousand  ($4,000)  dollars,  found  by  said  jury,  and  the  sum  of  twenty- 
six  and  sixty-six  hundredths  ($26.66)  dollars  as  interest  thereon,  and  the 
sum  of  thirty-three  and  ten-hundredths  ($33.10)  dollars,  costs  aforesaid, 
amounting  in  all  to  the  sum  of  four  thousand  and  fifty-nine  and  seventy- 
six  hundredths  ($4,059.76)  dollars,  and  that  said  plaintiff  have  execution 
against  the  defendant  therefor. 

Judgment  signed  this  28th  day  of  May,  1891. 

JOHN  A.  SHIELDS,  Clerk. 


COMMON  LAW  FORM  XLVIIL— EXECUTION  AGAINST  PROPERTY 
OR  FIERI  FACIAS. 

[58  Fed.  55.] 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  South- 
ern District  of  New  York,  Greeting : 
You  are  commanded,  that  of  the  goods  and  chattels  of  The  Northern 
Pacific  Railroad  Company  in  your  district  you  cause  to  be  made  the  sum 
of  four  thousand  fifty -nine  dollars  and  seventy-six  cents,  which  lately,  in 
the  [District]  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  Dominick  Amato  recovered  against  the  said  Northern  Pacific  Rail- 
road Company,  in  an  action  between  Dominick  Aniato,  plaintiff,  and  the 
Northern  Pacific  Railroad  Company,  defendant,  in  favor  of  said  plaintiff, 
Dominick  Amato,  as  appears  by  the  record  filed  in  the  Clerk's  office  of  said 
[District]  Court  on  the  twenty-eighth  day  of  May,  one  thousand  eight  hun- 
dred and  ninety-one,  as  amended  by  order  of  Court  filed  and  entered  June 
3,  1891.  And  if  sufficient  personal  property  of  the  said  judgment  debtor 
cannot  be  found  in  your  district,  that  then  you  cause  the  same  to  be  made 
out  of  the  real  property  belonging  to  such  judgment  debtor  on  the  above 
mentioned  day,  or  at  any  time  thereafter,  in  whose  hands  soever  the  same 
may  be,  and  return  this  execution  within  sixty  days  after  its  receipt  by 
you  to  the  Clerk  of  said  [District]   Court. 
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Witness,  tlie  Honorable  Learned  Haml,  Judge  of  the  [District]  Court 
of  the  United  States,  for  tlie  Soutliem  District  of  New  York,  at  the  City 
of  New  York,  on  the  third  day  of  June,  one  thousand  nine  hundred  and 
twenty-one,  and  of  the  Independence  of  the  United  States  the  one  hundred 
and  thirty-second. 

[seal.]  Alex.  Gilchrist,  Jr.,  Clerk. 


COMMON  LAW  FORM  XLIX.— WEIT  OF  VENDI  EXPONAS. 

The  United  States  of  Amerjga,     ) 
Southern  District   of  New  York.  {'" 

The  President  of  the  United  States  of  America  to  the  Marshal  of  the  South- 
ern District  of  New  York,  Greeting  : 

You  are  hereby  commanded  to  expose  to  sale  the  following  described 
property,  viz.:  [insert  description  of  the  property],  which,  accord- 
ing to  command,  you  have  levied  on,  and  which  remains  in  your  hands  un- 
sold, as  you  have  certified  to  the  Judges  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  aforesaid,  to  satisfy  a  judg- 
ment of  said  court,  rendered  at  the  October  term  thereof  and  entered  on 
or  about  October  17th  in  the  year  1921  in  favor  of  James  Fifield  against 
George  Aber  for  the  sum  of  five  thousand  ($5,000)  dollars  and  one  hun- 
dred and  ninety-five  ($19.5)  dollars  costs  of  suit  with  interest  thereon  from 
the  1st  day  of  April,  1921,  until  paid,  together  with  the  further  sum  of 
fifty  ($50)  dollars  costs  of  increase  on  said  judgment;  and  also  the  costs 
that  may  accrue  on  this  writ.  And  if,  in  your  opinion,  the  property  re- 
maining in  your  hands,  not  sold,  wall  be  insufficient  to  satisfy  the  judg- 
ment aforesaid,  then  you  are  hereby  commanded  that  you  levy  the  same 
upon  other  goods  and  chattels,  lands  and  tenements  or  either,  as  the  law 
shall  permit,  being  the  property  of  the  judgment  debtor;  which,  together 
with  the  property  on  hand  not  sold  as  aforesaid,  will  be  sufficient  to  satisfy 
the  judgment  aforesaid.  And  have  you  the  said  moneys  in  the  said  District 
Court,  before  the  judges  thereof,  at  the  City  of  New  York  in  said  District, 
on  the  first  Tuesday  in  the  month  of  .January,  next,  to  be  paid  to  the  persons 
entitled  to  receive  the  same.     And  have  you  then  and  there  this  writ. 

Witness,  Hon.  Learned  Hand,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  at  the  City  of  New  York, 
the  7th  day  of  December,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  twenty-one. 
Roger  Foster, 

Attorney  for  plaintifi;. 

Alex.  Gilchrist,  Jr.,  Clerk. 
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COMMON  LAW  FOEM  L.— WRIT  OF  SCIRE  FACIAS. 

[252  Fed.  300.] 

United  States  of  America, 
Massachusetts  District. 

To  the    Mctrslial  of  Our  Distrirt  of  Mas-mchusetts,  or  Either  of  hi,<t  Depu- 
ties.    Greeting  : 

Whereas,  [James  Aber]  before  our  Judges  of  our  District  Court  of  the 
United  States  for  the  District  of  Massacliusetts,  holden  at  Boston,  within 
and  for  our  said  district  of  Massachusetts,  on  the  25th  day  of  March  in  the 
year  of  our  Lord  one  thousand  nine  hundred  sixteen  and  by  the  considera- 
tion of  our  said  court,  recovered  against  Edward  Wade,  the  sum  of  $4,000 
and  also  $97  for  costs  and  charges  by  plaintiff  about  his  suit  in  that 
behalf  expended;  whereof  tlie  said  Edward  Wade  is  convict,  as  to  us 
appears  of  record.  And  although  judgnaent  be  thereof  rendered,  yet  the 
execution  of  the  said  debt  or  damage  and  costs  doth  yet  remain  to  be 
made — whereof  the  said  James  Aber  has  made  application  to  us  to  provide 
remedy  for  him  in  that  behalf:  Now  to  the  end  that  justice  be  done,  we 
command  you,  that  you  make  known  unto  the  said  Edward  Wade  that  he 
be  before  our  Judges  of  our  said  District  Court,  to  be  holden  at  Boston 
within  and  for  our  said  district  of  Massachusetts,  on  the  lOtli  day  of  April, 
to  shew  cause  (if  any  he  has),  wherefore  the  said  James  Aber  ought  not 
to  have  execution  against  him,  the  said  Edward  Wade,  for  his  debt  or  dam- 
age, and  costs  aforesaid;  and  further  to  do  and  receive  that  which  our 
said  court  shall  then  consider;  and  there  and  then  have  you  this  writ,  with 
your  doings  therein.  Herein  fail  not.  Witness,  Hon.  James  M.  Morton, 
Jr.,  United  States  District  Judge,  at  Boston,  the  5th  day  of  April  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and  sixteen. 

,  Clerk. 
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FOEM  I.— LIBEL  IN  REM. 

[Prepared  by  Charles  C.  Burlingham,  Esq.,  of  the  New  York  Bar.] 

To  the  Honorable  Charles  L.  Benedict,  Judge  of  the  District  Court  of  the 
United  States  for  the  Eastern  District  of  New  YorJc: 

The  libel  of  A.,  B.,  C.  and  D.  against  the  steamships  X.  and  Y.,  their 
engines,  etc.,  and  against  all  persons  claiming  any  interest  therein,  in  a 
cause  of  action,  civil  and  maritime,  of  a  nature  hereinafter  more  specifically 
set  forth,  alleges  as  follows:  — 

First.  At  all  the  times  hereinafter  mentioned  the  libelants  were  un- 
derwriters, niembcrs  of  Lloyds,  and  lawfully  engaged  in  and  transacting 
the  business  of  marine  insurance  in  London,  England. 

Second.  On  or  about  the  11th  day  of  June,  18—,  the  firm  of  R.  &  Com- 
pany, merchants,  of  the  city  of  New  York,  shipped,  in  good  order  and 
condition,  on  board  the  steamer  X.,  then  lying  in  the  port  of  New  York, 
and  bound  to  the  port  of  H.,  to  be  transported  in  said  steamer  to  said  port 
of  H.,  three  hundred  and  ten  tubs  of  butter,  one  hundred  and  forty-five  of 
which  were  marked  "A,"  one  hundred  of  which  were  marked  "B,"  and 
sixty -five  of  which  were  marked  "  C, "  and  which  tubs  of  butter  the  agents 
of  said  steamer  X.  did  agree  to  transport  to  and  deliver  at  H.  by  the  said 
steamer  X.  to  the  order  of  the  shipper,  and  at  the  time  aforesaid  did 
issue  a  bill  of  lading  in  accordance  with  such  agreement.  Said  goods  were 
shipped  by  R.  &  Company  for  joint  account  with  F.  G.  &  Company,  of  H., 
and  were  owned  by  the  said  E.  &  Company  and  the  said  F.  G.  &  Company 
jointly,  and  after  said  shipment  the  bill  of  lading  issued  as  aforesaid 
therefore  was  duly  indorsed  by  said  R.  &  Company  and  delivered  to  said 
F.  G.  &  Company. 

Third.  On  or  about  the  11th  day  of  June,  18—,  the  firm  of  M.  &  S., 
merchants,  of  the  city  of  New  York,  shipped  in  good  order  and  condition 
on  board  said  steamer  X.,  to  be  transported  in  said  steamer  from  the  port 
of  New  York  to  the  port  of  H.,  one  hundred  and  two  boxes  of  cheese, 
thirty-nine  of  which  were  marked  [F]  twenty-six  of  which  were  marked 
IF]  and  thirty-seven  of  which  were  marked  [F]  and  which  boxes  of  cheese 
the  agents  of  said  steamer  did  agree  to  transport  to  and  deliver  at  H.  to 
the  order  of  the  shippers,  and  at  the  time  aforesaid  did  issue  a  bill  of 
lading  in  accordance  with  such  agreement.  Said  goods  were  shipped  by 
said  M.  &  S.  for  account  of  the  firm  of  F.  G.  &  Company,  of  H.,  who  were 
and  continued  to  be  the  owners  of  the  said  goods,  and  after  said  shipment 
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said  bill  of  lading  issued  as  aforesaid  therefor  was  duly  indorsed  by  said  M. 
&  S.  and  delivered  to  said  E.  G.  &  Company. 

Fourth.  On  or  about  the  12th  day  of  June  18 — ,  the  said  steamer  X. 
set  sail  from  the  port  of  New  York,  bound  for  the  port  of  H.,  having  on 
board  both  aforesaid  lots  of  merchandise,  which  had  been  shipped  on 
board  said  steamer  at  said  port  of  New  York  in  good  order  and  con- 
dition, and  at  about  half -past  one  o'clock  in  the  afternoon  of  June  13, 
18 — ,  the  said  steamer  X.,  when  about  three  hundred  and  ten  miles  east 
of  Sandy  Hook,  came  into  violent  collision  with  said  steamer  Y.,  and  by 
said  collision  a  large  hole  was  made  in  the  starboard  side  of  the  steamer 
X.,  by  reason  whereof  the  compartments  in  which  the  above  mentioned  lots 
of  merchandise  were  stowed  were  flooded,  and  the  said  lots  of  merchandise 
were  wholly  lost  to  the  owners,  most  of  them  being  lost  through  the  said 
hole  into  the  sea  and  the  others  being  jettisoned. 

Fifth.  On  or  about  the  29th  day  of  December,  18 — ,  the  libelants,  in  the 
regular  course  of  their  business  as  marine  insurers,  issued  to  D.  &  W.,  for 
aiul  in  consideration  of  the  premiums  paid,  an  open  policy  of  insurance  in 
the  sum  of  £5000,  British  sterling,  bearing  date  on  said  29th  of  December, 
18 — ,  and  in  and  by  said  policy  of  insurance  the  libelants  agreed  to  insure 
the  said  D.  &  W.,  as  well  as  in  their  own  name  as  for  and  in  the  name  and 
names  of  every  other  person  or  persons  to  whom  the  same  did,  might,  or 
should  appertain  in  part  or  in  whole,  and  did  cause  them  and  each  of  such 
persons  to  be  insured  at  and  from  New  York  and  [or]  Philadelphia  and 
'  [or]  Portland  and  [or]  Boston  to  London  and  [or]  port  or  ports,  place  or 
places,  on  the  west  coast  of  Great  Britain,  upon  any  kind  of  goods  and 
merchandise  against  loss  or  damage  arising  from  adventures  and  perils  of 
the  sea  and  all  other  perils,  loss,  and  misfortunes  that  might  come  to  the 
hurt,  detriment,  or  damage  of  said  goods  upon  the  voyage;  that  by  the 
terms  of  said  policy  of  insurance  the  libelants  A.  and  B.  each  became  in- 
surer in  the  sum  of  £ ,  British  sterling,  of  said  £5000,  British  sterling, 

which  was  the  total  sum  covered  by  said  policy,  and  the  other  libelants 
each  became  insurer  to  the  extent  of  £ ,  British  sterling,  and  the  libel- 
ants agreed  to  become  insurers  in  such  proportions  upon  any  shipment 
declared  under  the  said  policy  of  insurance;  that  thereafter  and  in  the 
month  of  June,  18 — ,  D.  &  W.  declared  insurance  upon  said  lot  of  three 
hundred  and  ten  tubs  of  butter  to  the  amount  of  £555,  British  sterling, 
for  the  benefit  of  the  owners  of  the  said  tubs  of  butter,  and  they  further 
declared  insurance  upon  said  lot  of  one  hundred  and  two  boxes  of  cheese 
in  the  sum  of  £150,  British  sterling,  for  the  benefit  of  the  owners  of  the 
said  boxes  of  cheese,  and  the  said  insurance  was  accepted  and  indorsed  by 
and  for  the  libelants  upon  said  policy,  said  sums  insured  being  only  equal 
to  or  less  than  the  true  value  of  said  goods. 

Sixth.  The  aforesaid  collision  occurred  as  follows.  The  X.,  up  to  with- 
in a  very  short  time  before  the  collision,  was  proceeding  on  an  easterly 
course  at  the  rate  of  about  fourteen  miles  an  hour,  which  speed  she  main- 
tained until  the  collision ;  and  the  said  steamer  Y.,  up  to  within  a  very 
short  time  before  the  collision,  was  proceeding  on  a  west  by  north  course, 
bound  from  Liverpool  to  New  York,  at  a  high  rate  of  speed;   the  sea  was 
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smooth,  and  there  was  little  wind,  but  there  was  a  dense  fog,  in  which  the 
said  steamers  had  been  running  for  a  long  time  before  the  collision;  neither 
vessel  had  sufficient  lookouts;  both  vessels  were  giving  at  intervals  signals 
with  their  steam  whistles.  While  so  proceeding,  the  officers  of  the  steamer 
Y.  heard  the  fog  signal  of  the  X.  over  the  port  bow  of  their  vessel,  and 
gave  orders  to  the  man  at  the  wheel  to  port,  which  order  was  executed; 
and  the  officers  of  the  X.  heard  the  fog  signal  of  the  steamer  Y.  over  their 
starboard  bow  of  their  vessel,  and  gave  orders  to  the  man  at  the  wheel  to 
starboard,  which  order  was  executed.  A  few  minutes  later,  each  steamer 
became  visible  to  those  on  board  of  the  other  steamer,  close  at  hand ; 
whereupon  those  in  charge  of  the  steamer  Y.  ordered  her  engines  to  be 
stopped  and  reversed,  but  before  any  perceptible  influence  was  exerted  on 
the  sjieed  of  the  steamer  the  two  vessels  came  into  collision. 

Seventh.  The  collision  was  due  to  the  fault  and  negligence  of  those  in 
charge  of  the  steamers  X.  and  Y.  respectively,  in  that  they  were  proceeding 
at  too  high  a  rate  of  speed,  in  that  they  had  no  good  and  sufficient  look- 
outs, in  that  they  did  not  give  the  proper  signals  by  which  to  indicate  each 
to  the  other  their  respective  courses  and  movements,  in  that  they  did  not 
heed  and  note  the  signals  given  by  the  approaching  vessel,  and  in  that  they 
did  7iot  stop  and  reverse  their  engines  before  the  collision  and  at  such 
time  as  to  overcome  their  headway,  and  to  the  fault  of  those  in  charge  of 
the  navigation  of  the  steamer  Y,  in  that  they  ported  their  helm  and  did 
not  hold  their  course,  and  to  the  fault  of  those  in  charge  of  the  navi- 
gation of  said  steamer  X.  in  that  they  starboarded  their  helm  instead  of 
porting;  and  the  said  collision  was  not  in  any  respect  due  to  the  fault  of 
the  libelants. 

Ei'jhth.  By  reason  of  the  the  premises  and  tlie  collision  aforesaid,  and  tlie 
resultant  loss  and  destruction  of  said  lots  of  merchandise,  the  libelants  as 
insurers  as  aforesaid  became  liable  to  pay,  and  have  paid,  on  or  about  the 
l.'jth  day  of  August,  18 — ,  to  the  said  F.  G.  &  Company,  for  the  loss  as 
aforesaid  for  said  three  hundred  and  ten  tubs  of  butter,  the  sum  of  £555, 
British  sterling,  and  for  the  loss  and  destruction  of  said  one  hundred  and 
two  boxes  of  cheese  as  aforesaid,  the  further  sum  of  £150,  British  sterling, 
and  have  become  subrogated  to  all  the  rights  of  the  owners  of  said 
merchandise,  and  that  they  have  received  the  sum  of  £69  1  2,  British  sterl- 
ing, being  allowance  in  general  average  for  goods  jettisoned. 

Ninth.  By  reason  of  the  premises  and  the  payment  aforesaid,  the 
libelants  have  sustained  damages  in  the  sum  of  £6.35  18  10,  British  sterl- 
ing, equivalent  in  money  of  the  United  States  to  three  thousand  and 
ei<.''hty  four  dollars  ($.'?084  ),  with  interest  thereon  from  the  15th 
day  of  August,  18 — ,  no  part  of  which  has  been  paid,  although  payment 
thereof  has  been  duly  demanded  by  the  libelants. 

Tenth.  Said  steamers  X.  and  Y.  are  now  witliin  this  district,  and 
within   the  jurisdiction   of  this   court. 

Eleventh.  All  and  singular  the  premises  are  true  and  within  the  ad- 
miralty  and   maritime   jurisdiction   of  this   honorable   court. 

Wherefore  the  libelants  pray  that  process,  in   due  form  of  law  and  ac- 
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cording  to  the  course  and  practice  of  this  court  in  case  of  admiralty  and 
maritime  jurisdiction,  may  issue  against  the  said  steamship  X.  and  Y., 
their  engines,  etc.,  and  that  all  persons  claiming  any  interest  therein  may 
be  cited  to  appear  and  answer  the  matters  aforesaid,  and  that  said  steam- 
ships X.  and  Y.,  their  engines,  etc.,  may  be  condemned  and  sold  to  satisfy 
the  claims  of  the  libelants  aforesaid,  with  interest  thereon  from  the  loth 
day  of  August,  18 — ,  and  costs. 

A.,  B.,  C.  &  D., 

By   H.    B.   B.,    Attorney. 
United  States  of  America,  | 
District  of  Maryland.  ( 

H.  B.  B.,  being  duly  sworn,  says  that  he  is  the  attorney  in  fact  of  the 
libelants  above  named,  none  of  whom  are  now  in  the  United  States;  that 
depondent  has  read  the  foregeoing  libel,  and  the  same  is  true  to  the  best  of 
his  knowledge.  H.  B.  B. 

Sworn  to  before  me,  this  day  of 18 — . 

[seal.]  ,  Notary  Public. 

D.    &   F.,   Proctors    for   Libelants. 

FORM  II.— INTEEEOGATORIES  ANNEXED  TO  LIBEL. 

Distri-ct  Court  of  the  United  States  for  the  Eastern  District  of  New  York. 

The  W.  Marine  Insurance  Co.,  Libelant.,  "| 

against  I 

The  C.  Steamship  Co.,  L  'd,  and  Another,  Respondents.  J 

Interrogatories  propounded  by  the  libelant  to  the  respondent,  The  C. 
Steamship  Company,  L'd,  which  it  is  required  to  answer  by  its  officers 
or  its  duly  authorized  agents  or  servants  in  writing  and  under  oath. 

First  Interrogatory. — By  whom  were  the  760  sacks  of  flour  mentioned 
in  the  fourth  article  of  the  libel  herein  delivered  in  the  steamship  X.,  and 
by  whom  were  they  delivered  to  the  respondent,  The  C.  Steamship  Com- 
pany, L'd?  State  fully  the  circumstances  attending  such  delivery  as  well 
to  the  X.  as  to  the  said  respondent,  giving  time  and  place  of  such  delivery. 

Second  Interrogatory. — Did  the  said  steamer  X.  or  the  said  respondent 
give  any  receipt  for  the  said  760  sacks  of  flour  or  for  any  of  them  to  the 
person  or  persons  or  corporation  delivering  the  said  goods? 

Third  Interrogatory. — Have  you  or  have  you  ever  had  what  purported  to 
be  a  copy  of  the  bill  of  lading  issued  for  any  of  the  goods  referred  to  in 
the  fourth,  fifth,  sixth,  and  seventh  articles  of  the  libel  herein?  For  whicli 
of  the  said  goods  have  you  had  such  copy  of  bill  of  lading?  From  whom 
did  you  receive  each  such  copy,  and  when  and  where?  Answer  fully, 
stating  particularly  which  lots  of  cargo  were  covered  by  each  of  such 
copies  of  bills  of  lading.  Were  such  copies  of  bills  of  lading  such  as  are 
ordinarily  known  as  "ship's  copies"  or  "carrier's  copies?" 

New  York,  November  9,  18 — .  , 

Proctors  for  Libelant. 
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FORM   III.— LIBEL   IN   PERSONAM   WITH    CLAUSE    OF    FOREIGN 

ATTACHMENT. 

To  the  Honorable  John  T.  Nixon,  Judge  of  the  District  Court  of  the  United 
States  for  the  District  of  Neiv  Jersey: 

The    libel   and    complaint   of   ,    residing    at   Brooklyn,    N.    Y., 

and  ,   residing   at  and  ,   residing   at 

,  for  themselves  as  sole  owners  of  the  late  bark  K.,  and  of  her  tackle, 

apparel,  and  furniture,  and  in  behalf  of  the  shippers  and  owners  of  the 

cargo  laden  thereon,  as  carriers  thereof,  and aforesaid,  as  master 

of  said  bark,  for  himself  and  in  behalf  of  the  officers  and  the  survivors  of 

the   crew   thereof,   as   owners   of   their   personal   effects,   against   the   ■ 

Company,  a  foreign  corporation,  in  a  cause  of  collision,  civil  and  maritime, 
alleges  as  follows: 

First.  That  at  the  time  of  the  collision  hereinafter  set  forth  the  libel- 
ants were  the  sole  owners  of  the  British  bark  K.,  which  was  a  vessel  of 
1136  tons  register,  and  was  up  to  the  time  of  the  said  collision  stout,  tight, 
staunch,  well  equipped  and  appointed. 

Seco-nd.  That  at  the  time  of  the  collision  hereinafter  set  forth  the  re- 
spondent was,  and  for  a  long  time  previous  thereto  had  been,  a  corpo- 
ration created  by  and  existing  under  the  laws  of  a  foreign  government, 
to  wit:  the  Empire  of  Germany,  or  of  some  kingdom  or  free  city  that  has 
now  become  a  part  of  said  empire,  and  owned  or  chartered  divers  steam- 
ships with  which  they  navigated  the  ocean.  That  among  other  steamships, 
owned  by  said  company,  was  the  steamship  V.,  which  said  company  em- 
ployed in  carrying  cargo  and  passengers  between  the  ports  of and  New 

York,  and  at  the  time  of  the  collision  said  steamship  was  in  possession  of 
the  agents  or  servants  or  mariners  employed  by  said  company,  and  was 
being   navigated   by   them. 

TMrd.  That  on  or  about  the  day  of  ,   18 — ,  the  libelants'  said 

bark,   with   a   full   and    valuable    cargo    of    cement,    pipe-clay,    and    empty 

jjetroleum  barrels,  and  other  merchandise,  left  the  port  of  bound  on  a 

voyage  to  New  York,  under  command  of  a  competent  master  with  a  good 
and  sufficient  crew,  and  being  well  furnished  and  provided  with  all  re- 
quirements for  navigation,  as   required  by  law. 

All  went  well  until  the  — —day   of  ,   18 — .     At  about  two  o'clock 

in  the  afternoon  of  that  day,  the  bark  came  into  collision  with  said  steam- 
ship v.,  when  in  about  latitude  41°  08'  north,  and  longitude  65°  08'  west, 
as    ascertained    by    dead    reckoning. 

The  weather  was  thick,  with  snow  squalls  and  dense  vapor;  the  wind 
was  blowing  strong  from  the  west  northwest,  and  the  bark  was  sailing  on 
her  starboard  tack  close  hauled,  heading  about  southwest  by  south,  and 
making  an  average  rate  of  speed  of  about  four  knots  an  hour.  All  sails 
were  furled,  except  the  foresail,  fore  lower  topsail,  main  lower  topsail, 
reefed  upper  main  topsail,  inner  jib,  fore  topmast,  staysail,  main  topmost 
staysail,  main  trysail,  mizzen  staysail,  and  reefed  spanker. 

The    mate    was    in    charge    of   the    deck,    and    a    competent   lookout   was 
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stationed  on  tlie  top  gallant  fovt-.-astlo  of  the  bark,  by  whom  single  blasts 
were  made  with  a  fog  horn  at  short  intervals  of  about  a  minute,  and  by 
whom  a  careful  lookout  was  kept.  A  competent  able  seaman  was  at  the 
wheel.  The  rest  of  the  watch  were  all  at  their  posts,  listening  carefully  for 
signals,  and  looking  out  for  other  vessels. 

Two  or  three  minutes  before  the  collision,  the  mate,  while  standing 
on  the  forecastle  head— the  vapor  suddenly  lifting  or  clearing — saw  in- 
distinctly the  bow  of  a  steamship,  which  proved  to  be  the  V.,  and  which 
appeared  to  be  about  half  a  mile  distant,  and  off  the  bark's  starboard 
bow,  and  about  four  points  toward  the  starboard  beam,  heading  for  the 
bark.  The  bark  kept  steadily  on  her  course  by  the  wind,  and  the  lookout 
made  one  loud  blast  of  the  fog  horn  towards  said  steamship.  Almost  im- 
mediately, one  short  blast  of  the  whistle  of  the  steamship  was  heard,  anrl 
she  was  seen  to  be  under  a  port  helm,  carrying  full  sail,  and  approaching 
at  great  speed,  and  heading  to  cross  the  bow  of  the  bark.  When  the  bark 
was  two  ship's  lengths  off  from  the  steamship,  and  a  collision  was  inevit- 
able, the  helm  of  the  bark  was  put  hard  a  port  to  deaden  her  way  and 
lessen  the  damage,  if  possible,  but  the  steamship's  port-quarter  came  into 
collision  with  the  bark's  bows  nearly  at  right  angles.  The  force  of  the 
collision  carried  away  the  bark's  jib-boom,  bowsprit,  foremast  and  all  gear 
attached,  and  smashed  the  bows  completely  in,  cutting  away  the  deck  frame 
aft  to  within  one  beam  of  the  forward  hatch,  and  cutting  away  all  the  stem 
above  the  twentyfeet  line — the  bark  drawing  at  the  time  about  fourteen 
feet  of  water — and  carrying  overboard  and  drowning  two  men  who  had 
remained  at  their  posts  of  duty  on  the  forecastle  head. 

As  said  steamship  passed  on  to  the  leeward  of  the  bark  horns  were  blown, 
the  bell  rung,  .and  shouts  given  to  the  steamship  to  stop.  The  steamship 
passed  out  of  sight,  the  vapor  and  now  shutting  in  thicker.  Afterwards 
it  cleared  again  and  the  steamship  was  seen  lying  to  leeward,  and  soon 
after  was  seen  signaling,  asking  if  the  bark  was  leaking.  The  bark^  not 
then  knowing  the  extent  of  the  leak,  replied,  "Do  not  abandon  me,"  and 
signaled  for  a  boat  from  the  steamship.  A  boat  and  crew  thereupon  came 
up  and  inquired  of  the  master  whether  he  would  abandon  the  bark. 

At  that  time  the  full  extent  of  the  injuries  to  the  vessel  was  unknown. 
The  master,  therefore  declined  to  abandon  his  vessel,  and  requested  that 
the  steamship  should  lie  by  him  until  morning,  which  the  officer  in  charge 
of  the  steamship's  boat  promised  and  agreed  to  do,  and  thereupon  returned 
to  the  steamship. 

The  bark  was  found  to  be  leaking,  and  shortly  after  the  departure  of 
the  steamship's  boat  the  wind  increased.  The  maiutopmast  head  with  the 
mizzen  topgallant  mast  was  carried  away,  taking  with  them  the  main 
topgallant  mast  with  the  yards  attached,  which  fell  on  the  deck,  partially 
disabling  the  captain  and  the  sailmaker  and  breaking  the  starboard  and 
doing  other  injuries.  Nevertheless,  every  effort  was  made  by  the  officers 
and  crew  to  save  their  vessel  by  throwing  overboard  cargo  to  lighten  her 
forward,  by  cutting  away  wreckage,  and  by  closing  over  the  bow  with  a 
sail.      The   waves   washed   violently   over   the   l)Ow,   threatening  the  lives  of 
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the  crew,  tearing  in  pieces  the  sail,  and  rendering  vain  all  efforts  to  close 
the  breach  made  by  the  collision. 

During  the  night  the  storm  increased  to  a  heavy  gale,  and  the  pumps 
had  be  be  kept  going  constantly,  the  vessel  laboring  fearfully  in  the 
fierce  sea,  the  officers  and  men  expecting  her  to  founder  at  any  moment. 
When  daylight  came  the  weather  was  clear  but  overcast.  On  going  aloft 
no  steamer  was  to  be  seen.  The  men  of  the  bark  then  discovered  that 
they  had  been  deserted  by  the  steamship  in  spite  of  their  repeated  re- 
quests and  the  promise  of  the  officer  to  lie  by  them  during  the  night. 

Thereafter,  on  Saturday  and  Sunday,  the  officers  and  crew  had  to  make 
extraordinary  exertions  to  keep  their  wrecked  vessel  afloat.  As  many  men 
as  could  be  spared  from  the  pumps,  which  were  kept  continually  going, 
were  employed  in  attempting  to  board  up  the  broken  bows,  which  were 
pitching  into  the  heavy  seas  and  rendering  their  efforts  unavailing.  On 
Monday  morning  the  vessel  was  on  a  severe  cross-sea,  the  officers  and  men 
were  almost  overcome  by  their  exhausting  labors,  when  the  steamship  R. 
hove  in  sight.  The  bark  set  a  signal  of  distress.  The  R.  bore  down,  and 
succeeded  in  sending  a  lifeboat  to  the  rescue  of  the  survivors  upon  the 
wreck.  The  sea  was  running  so  dangerously  that  the  boat  dared  not  come 
alongside  but  remained  over  a  hundred  feet  astern.  The  master  and  the 
survivors  of  the  crew  were  lowered  over  the  bark's  stern  and  hauled 
through  the  sea  to  the  lifeboat, — the  master  being  the  last  to  leave  the 
vessel, — and  were  taken  on  board  the  R.,  having  lost  all  their  personal 
effects,  and  were  humanely  cared  for  until,  on  April  2nd,  188 — ,  they  were 
safely  landed  at  Antwerp. 

Fourth.  That  said  collision  and  loss  took  place  without  any  fault  or 
want  of  maritime  conduct  on  the  part  of  the  mariners  or  persons  in  charge 
of  the  libelants'  bark,  but  solely  through  the  negligence  and  misconduct 
and'  unseamanlike  action  of  the  officers  or  person  in  charge  of  the  steam- 
ship v.,  in  the   following  particulars  among   others: — 

1.  Said  steamship  was  proceeding  at  full  speed  of  not  less  than  fourteen 
knots  per  hour,  although  for  more  than  three  hours  before  the  collision  the 
weather  had  been  thick  with  falling  snow  and  dense  vapor. 

2.  Said  steamship  was  carrying  all  sail  set  before  the  wind,  thus  using 
every  means  to  accelerate  her  speed,  instead  of  going  at  moderate  speed, 
as  she  was  by  law  required  to  do. 

3.  Said  steamship  was  not  blowing  proper  fog  whistle  as  she  was  by 
law  required  to  do,  and  if  any  such  whistles  were  blown  they  were  sound- 
ed irregularly,  or  were  not  loud  enough  to  be  heard  by  vessels  lying  to 
the  leeward. 

4.  Said  steamship  had  no  proper  lookouts  stationed  where-  they  are 
required  to  be;  and,  in  particular,  the  libelants  charge  that  it  was  the 
duty  of  the  officers  of  said  steamship  to  station  a  competent  man  at  the 
foremast  head,  where  the  vapor  would  have  been  less  dense  and  objects 
were  discoverable  before  they  became  visible  from  the  steamship 's  deck. 

5.  Said  steamship,  proceeding  before  the  wind,  was  burning  a  large 
quantity   of   soft   coal   which    generated    a   great   amount    of    smoke    that 
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blew  forward  of  her  funnels  and,  being  caught  in  her  foresail  and  driven 
downward  by  the  dampness  of  the  atmosphere,  blew  ahead  of  her  bows 
and  obscured  the  view  from  her  deck  and  from  the  forward  bridge, 
rendering  an  additional  masthead  lookout  and  a  reduction  of  speed 
specially   necessary. 

6.  The  officers  of  said  steamship  were  guilty  of  fault  and  violation  of 
law,  in  not  immediately  stopping  or  slowing  their  engines  upon  sighting 
said  bark. 

7.  The  officers  of  said  steamship,  having  failed  to  see  said  bark  by 
their  gross  inattention  and  neglect  of  the  above  precautions,  were  further 
at  fault  and  were  guilty  of  criminal  negligence  in  attempting  to  cross  tlie 
bark's  bows  instead  of  keeping  out  of  her  way  by  starboarding  their  helm 
and  going  under  the  stern  of  said  bark,  as  they  might  readily  have  done, 
and  so  avoided  her  altogether. 

8.  The  master  of  said  steamship  deserted  said  bark  at  nightfall,  upon 
the  wind  increasing,  and  was  thereby  guilty  of  base  and  unseamanlike 
behavior  in  abandoning  the  survivors  of  the  collision,  and  refusing  to 
stand  by  the  wreck  until  morning  as  had  been  promised  in  his  behalf. 

9.  The  master  and  the  officers  of  said  steamship  were  also  at  fault 
in  not  making  a  truthful  report  of  said  collision  upon  the  arrival  of 
said  steamship  at  the  port  of  New  York,  and,  in  particular,  in  not  re- 
porting the  lives  lost  overboard  from  said  bark,  which  casualty  had  been 
plainly  visible  from  said  steamship. 

10.  The  officers  of  the  V.  are  also  chargeable  with  other  faults  and 
negligences,  which  the  libelants  pray  they  may  be  permitted  to  specify 
more  particularly  at  the  trial  hereof. 

Fifth.  That  by  reason  of  said  collision  the  libelants  have  sustained 
severe  damages,  as  follows,  that  is  to  say:  They  allege  the  bark  K.,  to- 
gether with  her  equipment,  ship  stores,  and  pending  freight  to  "have 
been  of  the  value  of  forty-six  thousand  five  hundred  dollars;  and  that 
as  carriers  of  the  cargo  therein,  and  in  behalf  of  the  owners  thereof, 
the  libelants  have  sustained  and  are  entitled  to  damages  to  the  value 
thereof,  which  amounts  to  twenty  thousand  dollars;  that  the  personal 
effects  of  the  master  lost  by  said  collision  were  of  the  value  of  five  hun- 
dred dollars,  and  of  the  mates  and  mariners  about  thirteen  hundred  dol- 
lars, making  the  total  sum  claimed  by  the  libelants  from  the  respondent 
to  be  sixty-eight  thousand  three  hundred  dollars,  together  with  interest 
thereon,  by  reason  of  the  wrongful  acts  of  the  said  company  through 
its  agents,  servants,  and  mariners  in  bringing  about  the  aforesaid  colli- 
sion. 

Sixth.  That  the  respondent  is,  as  heretofore  alleged  a  foreign  corpo- 
ration, as  the  libelants  are  informed  and  believe,  and  that  said  com- 
pany has  property  within  the  jurisdiction  of  this  Honorable  Court,  to- 
wit,  a  certain  steamship  called  the  L. 

Seventh.  That  all  and  singular  the  premises  are  true  and  within  the 
admiralty  and  maritime  jurisdiction  of  this  Honorable  Court. 

Wherefore  the  libelants  pray  that  process  in  due  form  of  law  accord- 
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ing  to  the  course  of  this  Honorable  Court  may  issue  against  said  re- 
spondent, the  president  or  officers  thereof,  and  that  they  may  be  re- 
quired to  answer  on  oath  this  libel  and  the  matters  herein  contained, 
and  that,  if  said  company  cannot  be  found,  then  the  goods,  chattels,  and 
effects  thereof  within  the  jurisdiction  of  this  Court  may  be  attached 
to  an  amount  sufficient  to  answer  the  libelants'  claim,  and  that  this 
Honorable  Court  will  be  pleased  to  decree  to  the  libelants  the  payment 
of  the  amount  which  shall  be  due  unto  them  for  the  cause  aforesaid, 
and  that  the  respondent  may  be  condemned  to  pay  the  same  with  inter- 
est thereon  and  the  costs  of  this  suit,  and  that  the  libelants  may  have 
such  other  and  further  relief  as  in  law  and  justice  they  may  be  entitled 
to  receive. 

Sworn  to  for  themselves,  and  on  behalf  of  their  co-libelants,  this  

day  of  April,  188—. 

Notary  Public,  City  and  County  of  New  York. 

,  Proctors  for  Libelants. 

,  Advocate. 


FOEM  IV.— STIPULATION  FOE  LIBELANT'S  COSTS. 

District  Court  of  the  United  States  for  the  Eastern  District  of  New  York. 

Stipulation    for   libelant 's   costs   entered  into  pursuant   to   the   rules  and 
practice  of  this  court. 

Whereas  a  libel  was  filed  in  this  Court,  on  the  • day  of  ,  1891, 

by  the  E.  E.  Company  against  the  steam-tug  E.,  her  engines,  etc.,  and 
the  schooner  F.,  her  tackle,  etc.,  for  the  reasons  and  causes  in  said  libel 
mentioned,  and  praying  that  said  vessels  be  condemned  and  sold  to  pay 
the  claim  of  the  libelant,  and  the  said  libelant,  and  John  Doe  and  Eichard 
Eoe,  sureties,  parties  hereto,  hereby  consenting,  and  agreeing  that  in  ease 
of  default  or  contumacy  on  the  part  of  the  libelant,  or  its  sureties,  execution 
may  issue  against  their  goods,  chattels,  and  lands  for  the  sum  of  two  Hun- 
dred and  fifty  dollars: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shaU  be,  and  each 
of  them  is,  bound  in  the  sum  of  two  hundred  and  fifty  dollars,  condi- 
tioned that  the  libelant  above  named  shall  appear  and  answer  to  the  cause 
and  to  interrogatories,  and  shall  pay  all  such  costs  as  shall  be  awarded 
against  it  by  this  court,  or,  in  case  of  appeal,  by  the  Appellate  Court. 

E,  E.  Co. 

John  Doe. 

Eichard  Eoe. 

Taken  and  acknowledged  this day  ,  1890,  before  me. 

[SEAL.]  ,  Notary  Public. 
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Southern  District  of  New  York,  ss. 

John  Doe  and  Richard  Roe,  parties  to  the  above  stipulation,  being 
duly  sworn,  do  depose  and  say  that  they  reside  in  the  Southern  and 
Eastern  Districts  of  New  York,  and  each  that  he  is  worth  the  sum  of 
five  hundred  dollars,  over  and  above  all  his  just  debts  and  liabilities. 

Sworn  to,  etc. 

FORM  v.— CLAIM  OF  OWNER. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  held  at  the  United  States  Court 
Rooms  in  the  City  of  New  York,  on  the  5th  day  of  November,  1891. 
Present:    The  Honorable  Addison  Brown,  District  Judge. 

The  Schooner  R.,  her  Tackle,  etc.,] 

ads.  I 

Richard  Roe.  j 

And  now  X.  Y.,  part  owner  of  the  schooner  R.,  intervening  for  the 
interest  of  himself  and  A.  B.,  C.  D.,  and  E.  F.,  his  co-owners,  in  the  said 
schooner,  appears  before  the  Honorable  Court,  and  makes  claim  to  the 
said  schooner,  etc.,  as  the  same  are  attached  by  the  marshal  under  proc- 
ess of  this  Court  at  the  instance  of  Richard  Roe,  and  the  said  X.  Y. 
avers  that  he  was  in  possession  of  the  said  schooner  at  the  time  of  the 
attachment  thereof,  and  that  the  persons  above  named  are  true  and  li07ia 
fide  owners  of  the  said  schooner,  and  that  no  other  person  is  the  owner 
thereof,  wherefore  they  pray  to  defend  accordingly. 

X.  Y. 

Sworn  to  and  subscribed,  this  5th  day  of  November,  A.  D.  1891,  be- 
fore me. 

[SEAL.]  D.  E.,  Notary  Public. 

S.  &  G.,  Proctors  for  Claimants. 

FORM  VI.— CLAIM  OF  AGENT! 

At  a  Stated  Term,  etc.     Present:    The  Honorable ,  District 

Judge. 

The  Steamship  O.,  her  Engines,  etc., 

heb  Cargo  and  Freight, 

ads. 

John  Smith. 

And  now  B.  and  Company,  intervening  as  agents  for  the  interests  of 
the  Steamship  Company,  Limited,  in  the  said  steamship  O.,  her  cargo, 
and  freight,  appear  before  the  Honorable  Court  and  make  claim  to 
the  said  steamship,  her  c^rgo,  and  freight,  as  the  same  are  attached  by 
the  marshal,  under  process  of  this  Court  at  the  instance  of  John  Smith, 
and   the   said   B.   Company  aver   that  they  were  in  possession   of  the  said 
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steanishij),  her  cargo,  and  freight  at  the  time  of  the  attaehineut  thereof, 
and  that  the  corporation  above  named  is  the  true  and  bona  fide  owner 
of  the  said  steamship,  and  the  carrier  of  said  cargo,  and  that  no  other 
person  is  the  owner  or  carrier  thereof;  and  said  B.  and  Company  are 
the  true  and  lawful  bailees  thereof,  as  agents,  wherefore  they  pray  to 
defendant  accordingly. 

B.  &  Co.,  Agents  for  the  S.  S.  Co.,  L'd. 
S.  &  G.,  Proctors  for  Claimant. 


Southern  District  op  New  York, 
City  and  County  of  New  York. 

A.  B.,  being  duly  sworn,  deposes  and  says  that  he  resides  in  the  City 
of  New  York;  that  he  is  a  member  of  the  firm  of  B.  and  Company  above 
named;  that  the  owner  of  said  steamship  is  a  foreign  corporation,  hav- 
ing its  principal  office  in  Liverpool,  and  that  this  deponent  is  duly  au 
thorized  to  put  in  this  claim  in  behalf  of  the  owner  of  the  said  steam- 
ship; and  that  the  said  claim  is  true  to  the  knowledge  of  this  deponent, 
except  as  to  the  matters  therein  stated  on  information  and  belief,  and 
that  as  to  such  matters  he  believes  it  to  be  true. 

Sworn  to,  etc. 


FORM  VII.— STIPULATION   FOR   CLAIMANT'S   COSTS. 
District  Court  of  the  United  States  for  the  District  of  New  Jersey. 

Stipulation  entered  into  pursuant  to  the  rules  and  practice  of  this  court. 

Whereas  a  libel  was  filed  in  this  Court  on  the  10th  day  of  April,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety,  by  A.  B. 
and  others  against  500  tons  of  chalk  lately  laden  on  board  the  steam- 
ship O.,  for  the  reason  and  cases  in  said  libel  mentioned,  and  praying 
that  process  may  issue  against  said  chalk,  and  the  parties  hereto  hereby 
consenting  that  in  case  of  default  or  contumacy  on  the  part  of  the 
claimant  or  its  surety  execution  for  the  sum  of  two  hundred  and  fifty 
dollars  may  issue  against  their  goods,  chattels,  and  lands; 

And  whereas  also  a  claim  has  been  filed  in  said  cause  by  The  N.  J. 
Lime  Co.: 

Now,  therefore,  it  is  hereby  stipulated  and  agreed,  for  the  benefit  of 
whom  it  may  concern,  that  the  stipulators  undersigned  shall  be,  and 
each  of  them  is  hereby,  bound  in  the  sum  of  two  hundred  and  fifty  dol- 
lars, conditioned  that  the  claimant  above  named  shall  pay  all  costs  and 
expenses  which  shall  be  awarded  against  it  by  the  final  decree  of  this 
Court,  or  upon  an  appeal,  by  the  Appellate  Court. 

The  N.  J.  Lime  Co.,  by  X.  Y.,  President. 
John  Doe. 
Taken  and  acknowledged,  this  10th  day  of  April,  1891,  before  me. 

,  Notary  Public. 

[Affidavit  as  in  Form  IV.] 


4306  APPENDIX 

FORM  VIII.— STIPULATION  FOR  VALUE. 

District  Court  of  ike  United  States  for  the  Eastern  District  of  New  York. 

Stipulation  for  value  entered  into  pursuant  to  the  rules  and  practice  of  this 

court. 

Whereas  a  libel  was  filed  on  the  day  of  ,  1890,  by  A.,  B.,  U., 

and  D.,  against  the  steamship  X.,  her  engines,  etc.,  impleaded,  for  the 
reasons  and  causes  in  the  said  libel  mentioned;  and  whereas  the  said 
steamship  is  in  the  custody  of  the  Marshal  under  the  process  issued  in 
pursuance  of  the  prayer  of  said  libel  [or,  whereas  the  libelants  have 
agreed  not  to  issue  process  against  said  steamship  in  consideration  of 
the  owners  thereof  appearing  and  filing  a  claim  thereto  and  stipulations 
for  costs  and  value] :  And  whereas  a  claim  to  said  vessel  has  been 
filed  by  the  Steamship  Company,  L'd,  and  the  value  thereof  has  been 
fixed  by  consent  for  the  purposes  of  bonding  [or,  by  appraisement]  at 
the  sum  of  six  thousand  dollars,  as  appears  from  said  consent  [or,  ap- 
praisement] now  on  file  in  said  Court;  and  the  parties  hereto  hereby 
consenting  and  agreeing  that  in  case  of  default  or  contumacy  on  the 
part  of  the  claimant  or  its  sureties,  execution  for  the  above  agreed  value, 
with  interest  thereon  from  this  date,  may  issue  against  their  goods,  chat- 
tels, and  lands: 

Now,  therefore,  the  condition  of  this  stipulation  is  such,  that  if  the 
stipulators  undersigned  shall  at  any  time,  upon  the  interlocutory  or  final 
order  or  decree  of  the  said  District  Court  or  any  Appellate  Court  to  which 
the  above  named  suit  may  proceed,  and  upon  notice  of  such  order  or  de- 
cree, to  S.  &  G.,  Esquires,  Proctors  for  the  Claimant  of  said  steamship  X., 
abide  by  and  pay  the  money  awarded  by  the  final  decree  rendered  by  the 
Court,  or  the  Appellate  Court,  if  any  appeal  intervene,  then  this  stipulation 
to  be  void,  otherwise  to  remain  in  full  force  and  virtue. 

S.  S.  Co.,  L'd. 
John  Doe. 

by  B.  &  Co.,  Agents. 
Richard  Roe. 

Taken  and  acknowledged,  this  day  of  ,  1890,  before  me, 

[SEAL.]  ,  U.  S.  Commissioner. 

[Same  affidavit  as  in  Form  IV.] 

The  value  of  the  steamship  X,  is  hereby  fixed  by  consent  for  the  pur- 
poses of  bonding  at  the  sum  of  six  thousand  dollars. 

Dated, ,  1890. 

L.  &  K.,  Proctors  for  Libelants. 
S.  &  G.,  Proctors  for  Claimants. 
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FORM  IX.— BOND  TO  MARSHAL. 

District  Court  of  the  United  States  of  America  for  Hhe  Eastern  District  of 

New  YorTc. 

Know  all  men  by  these  presents  that  we,  X.  Y.,  claimant,  and  Richard 
Roe  and  John  Doe,  sureties,  are  held  and  firmly  bound  unto  A.  W.,  Mar- 
shal of  the  United  States  for  the  Eastern  District  of  New  York,  in  the 
sura  of  four  thousand  dollars,  to  be  paid  to  the  said  A.  W.,  for  the  pay- 
ment of  which,  well  and  truly  to  be  made,  we  bind  ourselves  and  each 
of  us,  our  and  each  of  our  heirs,  executors,  and  administrators,  jointly 
and  severally,  firmly  by  these  presents.  Sealed  with  our  seals,  and  dated 
the  16th  day  of  April,  1891. 

Whereas  a  libel  has  been  filed  in  the  District  Court  of  the  United  States 
for,  the  Eastern  District  of  New  York,  on  the  14th  day  of  April,  1891, 
by  J.  S.,  libelant,  against  the  brig  Q.,  for  the  sum  of  two  thousand  dol- 
lars, on  which  process  of  attachment  has  issued,  and  the  said  brig  is  in 
custody  of  the  marshal  under  the  said  attachment,  and  X.  Y.  has  applied 
for  a  discharge  of  said  brig  from  the  custody  of  the  marshal,  and  has  filed 
a  claim  claiming  the  said  brig  as  owner,  and  has  filed  a  stipulation  for  the 
claimant's  costs,  pursuant  to  the  rules  and  practice  of  the  said  Court: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  bounden  X.  Y.,  Roe  and  Doe,  shall  abide  by  and  perform  the  de- 
cree of  this  Court,  then  this  obligation  shall  be  void,  otherwise  the  same 
shall  be  and  remain  in  full  force  and  virtue. 

X.   Y.  [SEAL.l 

Richard  Roe.     [seal.] 
John  Doe  [seal.] 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  16th  day  of 
April,  1891,  before  me, 

[seal]  ,  Notary  Public. 

[Same  affidavit  as  in  Form  IV.] 


FORM  X.— ORDER  APPOINTING  APPRAISERS. 

At  a  stated  term,  etc.     Present:     The  Honorable   Charles   L.  Benedict, 
District  Judge. 

Robert  Pickford  et   al.         "| 

vs.  I 

The  Bark  B.,  her  Tackle,  etc.J 

Upon  the  affidavit  of [or  consent  of  the  parties  hereto],  now, 

on  motion  of  S.  &  G.,  proctors  for  the  owners  of  said  bark  B.,  it  is  or- 
'dered  that  F.  E.  M.  and  A.  S.  be,  and  they  are  hereby  appointed  ap- 
praisers to  appraise  the  value  of  the  bark  B.,  her  tackle,  etc.,  and  return 
the  appraisement  made  to  the  clerk  of  this  Court  forthwith;  [and  that 
before  proceeding   to  make   such  appraisement   said   appraisers   choose   in 
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writing  a  third  jjeison,  who  shall  act  with  them  in  case  they  disagree 
as  to  the  value  of  said  vessel,  that  the  appraisement  be  made  in  the  first 
instance  by  the  two  appraisers  herein  named,  and  that,  in  case  they  can- 
not agree,  then  the  third  person  so  chosen  act  with  them,  and  the  appraise- 
ment of  two  of  said  appraisers  stand  as  the  appraisement  of  said  vessel.] 

FORM  XI.— NOTICE  TO  APPRAISERS. 
[Title.] 

Sir:    Take   notice   that  you   together   with    A.    S.   have  been  appointed 

appraisers  to  appraise  the  value  of  the  bark  .     You  v^ill  please  call 

at    the   oflSce   of    the   Clerk    of   the    United   States   District    Court,   in   the 

City  of  Brooklyn,  at  o'clock  A.  M.,  on  the  instant,  and  take 

and  subscribe  tlie  oath  required  by  law. 

Yours,  &c.,  B.  Lincoln  Benedict,  Clerk. 

To  F.  E.  M. 

Dated,  Brooklyn,  Dec.  1,  1891. 

FORM  XII.— OATH  OF  APPRAISERS. 

[Title.] 

We,  the  undersigned,  having  been  appointed  appraisers  to  appraise  the 
value  of  the  bark  B.,  do  solemnly  swear  that  we  will  faithfully  appraise  the 
same  to  the  best  of  our  skill  and  ability. 
Subscribed  and   sworn  to,  etc. 

F.  E.  M. 
A.  S. 

FORM  XIII.— NOTICE  OF  APPRAISEMENT. 

[Title.] 

The    undersigned,    having    been    appointed    appraisers    to    appraise    the 
bark  B.,  her  tackle,  etc.,  do  hereby  give  public  notice,  that  they  will  pro- 
ceed to  appraise  said  bark  at  the  South  Central  Wharf,  Atlantic  Basin, 
where  she  now  lies,  on  the  4th  instant,  at  ten  o  'clock  A.  M.  of  that  day. 
Dated,  Brooklyn,  Dec.  2,  1891. 

F.  E.  M., 
A.  S., 

Appraisers. 

FORM  XIV.— REPORT  OF  APPRAISERS. 

[Title.] 

We,    the    undersigned,    having   been    duly    appointed    and    sworn    as   ap- 
praisers to  appraise  the  Bark  B.,  her  tackle,  etc.,  do  report  that  we  have 
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examined  and  appraised  said  bark,  and  do  find  that  said  bark,  her  tackle, 
etc.,  are  worth  the  sum  of  $1,400. 

All  of  which  is  respectfully  submitted. 
Dated,  Brooklyn,  Dec.  4,  1891. 

F.  E.  M. 
A.  S. 

FOEM  XV.— EXCEPTIONS  TO  LIBEL. 

[Title.] 

The  claimant  hereby  excepts  to  the  libel  herein  for  insufficiency  and 
indistinctness,  in  the  following  respects: — 

1.  It  does  not  disclose  how  the  steamer  C.  bore  when  first  seen  from 
the  tug  E. 

2.  It  does  not  disclose  what  lights  of  the  steamer  C.  were  seen  from 
the  tug  E.,  and  when  they  were  seen  and  how  they  bore. 

S.  &  G.,  Proctors  for  Claimant. 

FORM  XVI.— ANSWER  IN  ADMIRALTY. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York: 

J.  S.  and  others,  owners  and  claimants  of  the  steamship  T.,  her  en- 
gines, etc.,  as  the  same  are  proceeded  against  on  the  libel  of  M.  and  N. 
in  a  cause  of  contract  civil  and  maritime,  answer  said  libel  and  complaint 
as  follows: — 

First.  The  claimants  admit  the  partnership  of  the  libelants,  and  they 
have  no  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
other  allegations  of  the  first  article  of  said  libel. 

Second.  The  claimants  admit  that  on  or  about  the  31st  day  of  Decem 
ber,  1885,  at  Genoa,  Italy,  there  was  shipped  in  apparent  good  order  and 
condition  by  R.  &  Co.  on  board  said  steamship,  then  lying  in  said  port 
of  Genoa,  and  bound  for  the  port  of  New  York,  113  iron  drums  rep- 
resented to  contain  glycerine,  said  to  be  marked  and  numbered  as  al- 
leged in  the  second  article  of  said  libel,  and  that  thereafter  the  master 
or  agent  of  said  vessel  signed  bills  of  lading  for  said  merchandise,  wherein 
and  whereby  they  acknowledged  the  receipt  thereof  in  apparent  good  order 
and  condition,  and  agreed  to  deliver  the  same,  subject  to  the  exceptions 
and  conditions  mentioned  in  said  bills  of  lading,  in  the  like  good  order 
and  well  conditioned  as  received,  at  the  port  of  New  York,  unto  Drexel, 
Morgan  &  Company,  or  assigns,  upon  the  payment  of  freight  agreed  upon. 

Further  answering,  the  claimants  deny  each  and  every  other  allegation 
of  the  second  article  of  said  libel. 

Third.  The  claimants  have  no  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  allegations  of  the  third  article  of  said  libel,  and 
therefore  deny  the  same. 
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Fourth.  The  claimants  admit  that  thereafter  said  vessel  sailed  from 
the  port  of  Genoa  on  her  voyage  to  New  York,  where  she  arrived  on  or 
about  the  27th  day  of  March,  1886,  and  there  delivered  said  merchandise 
in  the  like  good  order  and  condition  in  which  the  same  was  received,  subject 
to  the  exceptions  and  conditions  mentioned  in  the  said  bills  of  lading. 

They  admit  that  three  of  the  said  drums  were  damaged,  and  that  part  of 
the  contents  thereof  was  lost.  They  admit  that  payment  of  the  claim  of 
$150  has  been  demanded  of  the  agents  of  said  steamship,  and  refused. 

Further  answering,  the  claimants  deny  each  and  every  allegation  of  the 
fourth  article  of  said  libel  not  hereinbefore  specifically  admitted. 

Fifth.  The  claimants  admit  the  jurisdiction  of  this  court,  and  deny  the 
other  allegations  of  the  seventh  article  of  said  libel. 

Sixth.  Further  answering,  the  claimants  allege  that  said  steamship  T. 
is,  and  was  at  the  times  herein  mentioned,  a  British  vessel,  hailing  from 
,  and  sailing  under  the  British  flag. 

That  the  drums  of  glycerine  -hereinbefore  mentioned  were  well  and 
properly  stowed  by  a  competent  stevedore  in  the  manner  usual  and  cus- 
tomary at  the  port  of  shipment,  and  were  well  and  sufficiently  dun- 
naged.  That  a  bill  of  lading  was  duly  given  therefor,  to  which  the 
claimants  beg  leave  to  refer  and  make  a  part  of  this  their  answer, 
whereby  it  was  stipulated  and  agreed  that  said  merchandise  should  be 
delivered,  subject  to  the  exceptions  and  conditions  therein  mentioned,  from 
the  ship's  deck,  where  the  ship's  responsibility  should  cease,  ...  at 
the  port  of  New  York,  .  .  .  the  act  of  God,  the  Queen's  enemies, 
loss  or  damage  resulting  from  any  of  the  following  perils,  whether 
arising  from  the  negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  engineers,  or  other  persons  in  the  service  of  the  ship, 
namely,  ...  or  other  perils  of  the  seas,  rivers,  navigation,  or  land 
transit,  of  whatever  nature  or  kind  soever  and  howsoever  caused,  excepted; 
.  weight,  measurement,  contents,  quality,  brand,  and  value  unknown; 
and  not  accountable  for  loss  or  damage  resulting  from  sweating,  leaking, 
breakage,  rust,  decay,  .  .  .  deterioration  in  quality,  slightness  or  in- 
sufficiency of  packages,  stowage,  or  contract  with  or  smell  or  evaporation 
from  any  other  goods.  And  it  was  further  agreed  that  the  ship-owner  was 
"not  to  be  liable  for  any  damage  to  any  goods  which  is  capable  of  being 
covered  by  insurance,  nor  for  any  claim,  notice  of  which  is  not  given  be- 
fore the  removal  of  the  goods. ' '  And,  ' '  in  case  of  damage,  loss  or  non- 
delivery, the  ship-owner  .  .  .  not  to  be  liable  for  more  than  the  in- 
voice value  of  the  goods." 

That  thereafter  said  vessel  with  said  merchandise  on  board  sailed  from 
the  said  port  of  Genoa  to  the  port  of  Leghorn,  thence  to  Castellamare, 
thence  to  Catacolo,  thence  to  Patros,  thence  to  Trieste,  and  thence  to  cer- 
tain Sicilian  ports,  thence  to  Naples,  thence  to  Gibraltar,  and  thence  to 
New  York,  where  she  arrived  after  an  unusually  long  and  boisterous  pas- 
sage on  or  about  the  26th  day  of  March,  1886. 

That  during  said  voyage  said  vessel  encountered  very  heavy  weather 
in    the    Adriatic    and    Mediterranean    and    in    the    Atlantic,   which   caused 
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the  vessel  to  strain  aud  labor  heavily,  and  roll  and  pitch  and  ship  large 
quantities  of  water,  and  the  cargo  to  work  and  strain. 

That  vphatcver  damage  was  done  to  said  drums  of  glycerine  resulted 
from  the  perils  of  the  seas  aforesaid,  and  is  due  in  no  way  to  any  fault 
or  negligence  on  the  part  of  the  claimants,  or  of  the  master,  officers,  or 
agents  of  said  vessel;  all  of  whom,  on  the  contrary,  did  everything  in  their 
power  for  the  protection  and  care  of  said  merchandise. 

That  the  said  drums  in  which  the  said  glycerine  was  packed  were  of 
fragile  materials  and  brittle  metal,  entirely  insufficient  to  withstand  ordi- 
nary sea  perils,  and  that  the  breaking  of  said  drums  was  caused  by  such  in- 
sufficiency, and  by  defects  thereof,  as  well  as  by  the  bad  weather  encountered 
by  the  said  vessel,  and  by  perils  of  the  seas,  and  by  other  causes  excepted  in 
said  bill  of  lading. 

That  by  the  law  of  the  flag  of  said  steamship  as  well  as  by  the  law 
of  the  place  of  the  contract,  all  of  the  exceptions  of  said  bilKof  lading, 
as  above  set  forth,  are  valid  against  the  shippers  of  said  merchandise, 
and  against  the  libelants;  and  the  claimants  beg  leave  to  refer  to  such 
laws,  which  they  will  prove  upon  the  trial  hereof. 

That  all  and  singular  the  premises  are  true. 

Wherefore  the  claimants  pray  that  said  libel  may  be  dismissed  with 
costs.  J.  S.  AND  Others, 

[Verification.]  By  G.  Brothers,  Agents. 

FOEM  XVII.— PETITION  TO  BRING  IN  VESSEL  UNDER  AD- 
MIRALTY RULE  56. 

To  the  Honorable  Edward  T.  Green,  Judge  of  the  District  Court  of  the 
United  States  for  the  District  of  New  Jersey  : 

The  petition  of  John  Smith,  sole  owner  of  the  ship  Emily,  against  the 
steam-tug  Franklin,  her  engines,  etc.,  and  against  all  persons  claiming  any 
interest  therein,  in  a  cause  of  collision,  civil  and  maritime,  alleges  as 
follows: 

First.  The  petitioner  was  at  the  times  hereinafter  mentioned,  and  is 
now,  the  sole  owner  of  the  ship  Emily,  which  is  a  British  vessel,  hailing 
from  Liverpool,  England,  of  864  tons  register,  and  was  up  to  the  time 
of  the  collision  hereinafter  mentioned  tight,  staunch  and  strong,  and 
in  every  way  seaworthy. 

Second.  [Sets  forth  facts  of  collision  between  ship  Emily  in  tow  of 
tug  and  a  dredge  at  anchor.] 

Third.  Said  collision  was  not  caused  or  contributed  to  by  any  negli- 
gence on  the  part  of  the  petitioner  or  of  those  in  charge  of  said  ship, 
but  was  caused  by  the  negligence  of  the  steam-tug  Franklin,  in  the  fol- 
lowing respects  among  others,     [Here  faults  are  specified.] 

Fourth.  On  or  about  the  5th  day  of  November,  1888,  Richard  Roe  filed 
a  libel  and  commenced  a  suit  in  this  court  against  said  ship  Emily, 
her  tackle,  etc.,  only,  for  damages  alleged  to  have  been  sustained  by 
said  steam  dredge  by  the  collision  aforesaid,  in  the  sum  of  $5,000;   and 
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on  or  about  the  12th  day  of  November,  1888,  the  petitioner  duly  filed 
in  said  cause  a  claim  to  said  ship  Emily,  her  tackle,  etc.,  with  the  stipu- 
lation for  costs  required  by  the  rules  and  practice  of  this  Court,  and 
also  a  stipulation  in  the  sum  of  $6,500,  the  agreed  value  of  said  ship. 
Your  petitioner  has  not  yet  filed  his  answer  to  said  libel,  the  process 
not  having  yet  been   returned. 

And  your  petitioner  alleges  that  said  steam-tug  Franklin,  her  engines, 
etc.,  ought  to  be  proceeded  against  for  said  damages  in  the  same  suit  as  said 
ship. 

Fifth.  Said  steam-tug  Franklin  is  now  within  this  district  and  within  the 
jurisdiction  of  this  Court. 

Sixth.  All  and  singular  the  premises  are  true,  and  within  the  jurisdiction 
of  the  United  States  and  of  this  Honorable  Court. 

Wherefore  your  petitioner  prays  that  process  may  issue  accordingly  to 
the  practice  of  this  Court  and  the  rules  of  the  Supreme  Court  in  Ad- 
miralty against  the  steam-tug  Franklin,  her  engines,  etc.,  to  the  end 
that  said  tug  may  be  proceeded  against  in  this  suit  for  damage  al- 
leged to  have  been  sustained  by  the  libelant  Roe,  as  if  said  tug  had  been 
originally  proceeded  against  herein.  And  the  petitioner  further  prays 
that  all  persons  claiming  any  interest  in  said  tug  Franklin  may  be 
cited  to  appear  and  answer  the  libel  herein  and  this  petition,  and  that 
said  tug  Franklin  may  be  condemned  and  sold  to  satisfy  the  claim  of 
the  libelant  for  damages,  if  any,  with  interest  and  costs,  and  also  the 
costs  of  petitioner  herein,  and  that  the  petitioner  may  have  such  other 
or  further  relief  as  may  be  proper. 

Sworn  to.  etc.  John  Smith. 


FORM  XVIII.— INTERLOCUTORY  DECREE  AND  DEFAULT  IN  AD 

MIRALTY. 

At  a  stated  term,  etc.     Present:     Hon. ,  Judge. 

[Title.] 

The  marshal  having  returned  on  the  monition  issued  in  the  above 
entitled  cause  that  he  had  attached  the  said  vessel,  her  tackle,  apparel 
and  furniture,  and  upon  the  certified  copy  order  of  publication  that  he 
had  given  due  notice  to  all  persons  claiming  the  same  that  the  court 
would,  on  this  day,  proceed  to  the  trial  and  condemnation  of  the  said 
vessel,  her  tackle,  etc.,  should  no  claim  be  interposed  for  the  same; 
whereupon,  on  motion  of  D.  &  F.,  proctors  for  the  libelants,  proclama- 
tion was  made  for  all  persons  interested  in  the  said  vessel,  her  tackle, 
etc.,  to  appear  and  interpose  their  claims;  and  no  person  appearing,  on 
like  motions,  it  is  further  ordered  that  the  defaults  of  aU  persons  be, 
and  the  same  are  accordingly  hereby,  entered,  and  that  the  said  vessel, 
her  tackle,  etc.,  be  condemned  to  pay  the  demands  of  the  libelants. 

And  it  is  further  ordered  that  it  be  referred  to ,  a  commis- 
sioner   of    this    court,    to    ascertain    and    compute    the    amount    due    the 
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libelants  for   repairs,  and   to  report   the  same  to  this  court,  with  all  con- 
venient speed. 

FORM   XIX.— INTERLOCUTORY  DECREE   IN   ADMIRALTY. 

At  a  stated  term,  etc.    Present:    Hon. ,  Judge. 

[Title.] 

This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  re- 
spective parties,  and  having  been  argued  by  the  respective  advocates, 
now  on  motion  of  S.  and  G.,  proctors  for  the  libelant,  it  is  ordered  that 
the  libelant  recover  herein  against  the  ship  Y.,  her  tackle,  etc.,  the  dam 
ages   sustained  by  him  by  reason  of  the  matters   set  forth  in  the  libel, 

and  that  it  be  referred  to  ,  a  commissioner  of  this  court,  to 

ascertain  the  amount   of   such   damages,   and   report   thereon  to   this  court 
with  all  convenient  speed. 

Third.  Because  he  has  allowed  for  a  new  wheel  of  the  C. 

Fourth.  Because  he  has  reported  that  the  libelants  are  entitled  to  re- 
cover $3,031.11  for  repairs. 

Fifth.  Because  he  has  reported  that  the  libelants  are  entitled  to  recover 
$3,081.52  for  demurrage. 

Sixth.  Because  he  has  reported  that  the  libelants  are  entitled  to  recover 
the  sum  of  $7,107.03. 

SeventJi.  Because  he  has  adopted  an  erroneous  rule  of  damages  and  has 
allowed  more  than  the  market  value  of  the  C.  during  the  detention. 

Eighth.  Because  he  has  allowed  to  the  libelants  for  demurrage  more  than 
they  actually  lost,  viz.,  more  than  the  expense  incurred  by  them  in  perform- 
ing the  various  charters  of  the  C. 

Ninth.  Because  he  has  not  adopted  the  principle  of  restitutio  in  integrum, 
but  by  his  report  has  held  that  the  libelants  could  make  a  profit  out  of  the 
disaster. 

,  Claimant's  Proctor. 

FORM  XX.— FINAL  DECREE   IN   ADMIRALTY. 

At  a  stated  term,  etc.    Present : ,  Judge. 

John  Smith  and  Thomas  Brown,  Libelants,^! 

against  I 

The  R.  I.  Ste.\.mboat  Company,  Respondent.! 

This  cause  having  been  heard  on  the  pleadings  and  proofs  of  the  re 
spective  parties,  and  having  been  argued  by  the  respective  advocates, 
now  on  motion  of  D.  &  F.,  proctors  for  the  libelants,  it  is  ordered,  ad- 
judged, and  decreed  that  the  libelants  above  named  recover  herein  against 
the  respondent  above  named  the  sum  of  $5,000,  with  interest  thereon  from 
the  9th  day  of  January,  1889,  amounting  to  $725,  and  costs,  taxed  at  the 
sum  of  $112.67,  making  in  all  the  sum  of  $5,837.67. 
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And  it  is  further  ordeicd,  adjudged  and  decreed  tliat,  unless  this  de- 
cree be  satisfied,  or  proceedings  thereon  be  stayed  on  appeal,  within  the 
time  limited  and  prescribed  by  the  rules  and  practice  of  this  court,  tlie 
libelants  have  execution  to  satisfy  this  decree,  and  the  stipulators  for 
costs  in  behalf  of  the  respondent  cause  the  engagements  of  their  stipu- 
lation to  be  performed. 

FOKM  XXI.— FINAL  DECEEE  IN  ADMIKALTY. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  held  at  the  Court  Eooms  in  the  City 
of  New  York  on  the  3d  day  of  April,  1891.  Present:  Honorable 
Addison  Brown,  Judge. 

The  Steam  Towage  Company,  Libelant," 

against 

The  Schooner  Sarah,  heb  tackle,  etc. 

John  Smith,  Claimant. 

This  cause  having  come  on  to  be  heard  upon  the  pleadings  and  proofs 
adduced  by  the  respective  parties,  and  having  been  argued  by  the  re- 
spective advocates,  now  on  motion  of  D.  &  F.,  proctors  for  the  claimant, 
it  is  ordered,  adjudged,  and  decreed  that  the  libel  herein  be  and  the 
same  hereby  is  dismissed  with  costs,  and  it  is  further  ordered,  adjudged, 
and  decreed  that  John  Smith,  the  claimant  above  named,  recover  herein 
against  the  libelant  the  sum  of  sixty-eight  28-100  dollars  costs  as  taxed. 

And  it  is  further  ordered  that,  unless  this  decree  be  satisfied  or  an 
appeal  be  taken  therefrom  within  the  time  limited  and  prescribed  by 
law  and  the  rules  and  practice  of  this  Court,  the  stipulators  for  costs 
on  the  part  of  the  libelant  cause  the  engagements  of  their  stipulation  to 
be  fulfilled,  or  show  cause  within  four  days  thereafter  why  execution 
should  not  issue  against  their  goods,  chattels  and  lands  to  satisfy  this 
decree. 

Addison  Brow^n. 


FORM  XXIL— FINAL  DECREE  IN  ADMIRALTY. 

At  a  stated  term  of  the  District  Court,  etc.     Present:  Hon. 
Judge. 

John  Smith 

against 

The  Steamboat  X.,  her  engines,  etc.,  and 

THE  Steam-tug  Y.,  her  engines,  etc. 

The  report  of  the  commissioner  to  whom  it  was  referred  to  ascer- 
tain the  damages  sustained  by  the  libelant  by  reason  of  the  matters 
set  forth  in  the  libel  having  been  filed,  wherefrom  it  appears  that  such 
damages   amount  to  the   sum   of   three   thousand   dollars,   and   exceptions 
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to  said  report  having  been  filed  on  the  part  of  the  libelant  and  both 
the  claimants,  and  such  exceptions  having  been  overruled,  now,  on  motion 
of  D.  &  F.,  proctors  for  the  libelants,  it  is 

Ordered  that  said  report  be,  and  the  same  hereby  is,  in  all  respects 
confirmed;  and  it  is  further  ordered,  adjudged  and  decreed  that  the  libelant 
recover  herein  as  damages  said  sum  of  three  thousand  dollars,  and  as 
interest  thereon  from  the  date  of  said  report  the  sum  of  one  hundred  dol- 
lars, and  as  costs  the  sum  of  two  hundred  dollars,  making  in  all  the  sum 
of  thirty-three  hundred  dollars,  for  which  sum  said  steamboat  X.,  and  said 
steam-tug  Y.,  their  engines,  etc.,  are  hereby  condemned. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  as  between  said 
steam-boat  and  said  steam-tug  the  amount  so  adjudged  to  the  libelant  with 
the  accruing  interest  and  charges  be  paid  by  the  respective  claimants  of 
said  vessels  in  equal  moieties,  and  that  any  portion  of  either  of  such 
moieties  which  the  libelant  shall  not  be  able  to  collect  from  or  enforce 
against  either  said  steam-boat  or  said  steam-tug,  or  their  respective  claim- 
ants, shall  be  collected  from  or  enforced  against  the  other. 

And  it  is  further  ordered,  adjudged  and  decreed  that,  unless  this  decree 
be  satisfied  or  proceedings  thereon  be  stayed  on  appeal  within  the  time  and 
in  the  manner  prescribed  by  the  rules  and  practice  of  this  Court,  the  stip- 
ulators for  costs  and  value  on  the  part  of  said  vessels  cause  the  engagements 
of  their  stipulations  to  be  performed,  or  show  cause  within  the  time  pre- 
scribed by  law  why  execution  should  not  issue  against  their  goods,  chattels 
and  lands  to  satisfy  this  decree. 

FORM   XXIII.— FINAL  DECEEE   IN   ADMIRALTY   FOR   SUMMARY 
JUDGMENT  ON  BOND  TO  MARSHAL. 

At  a  stated  term,  etc.    Present:  Hon. ,  Judge, 

John  Smith 

against 

The  Steamboat  X.  and  the  ' 

Steam-tug  Y, 

On  reading  and  filing  the  report  of  A.  B.,  to  whom  it  was  referred  to 
ascertain  the  damages  sustained  by  the  libelant,  whereby  there  is  reported 
due  the  libelant  as  such  damages  the  sum  of  $3,000,  and  the  time  to  file 
exceptions  to  said  report  having  expired,  and  no  exceptions  thereto  having 
been  filed,  now  on  motion  of  D.  &  F.,  proctors  for  the  libelant,  it  is 

Ordered  that  said  report  be  in  all  things  confirmed,  and  that  the  libel- 
ant recover  herein  against  the  steamboat  X.,  said  sum  of  $3,000  reported 
due  as  aforesaid,  with  $100  interest,  and  $200  costs,  making  the  sum  of 
$3,300,  and  that  said  steamboat  X.,  her  enignes,  etc.,  be  condemned  there- 
for. 

And  it  is  further  ordered,  adjudged  and  decreed  that  in  pursuance  of 
the  Act  of  Congress  passed  March  3,  1847,  a  summary  judgment  be  and 
the  same  hereby  is  entered  against  R.  S.,  principal,  and  G.  H.  and  J.  K. 
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sureties,  on  their  bond  given  on  the  discharge  of  said  steamboat  from  cus- 
tody, for  the  sum  of  $6,000,  the  amount  of  their  said  bond. 

And  it  is  further  ordered,  adjudged,  and  decreed,  that  the  libel  herein  be 
dismissed  as  against  the  steam-tug  Y.,  with  costs,  and  that  M.  N.,  claimant 
of  said  steam-tug,  recover  herein  against  the  libelant  the  sum  of  $75  costs. 

And  it  is  further  ordered,  adjudged  and  decreed  that,  unless  this  decree 
be  satisfied  or  proceedings  thereon  stayed  on  appeal  within  the  time  and  in 
the  manner  prescribed  by  the  rules  and  practice  of  this  Court,  the  libelant 
liave  execution  to  enforce  satisfaction  of  this  decree  as  against  said  steam- 
boat X.,  and  the  stipulators  for  costs  on  the  part  of  the  libelant  cause  the 
engagements  of  their  stipulation  to  be  performed,  or  show  cause  why  execu- 
tion should  not  issue  against  their  goods,  chattels  and  lands  to  enforce  sat- 
isfaction of  this  decree  as  against  the  libelant. 


FOKM  XXIV.— FINAL  DECREE  AND  ORDER  OF  SALE  IN 
ADMIRALTY. 

At  a  stated  term,  etc.    Present:  Hon. '■,  Judge. 

[Title.] 

[Same  as  last  form  to.] 

And  it  is  further  ordered  that  the  Clerk  of  this  Court  issue  a  writ  of 
venditioni  exponas  to  the  Marshal  of  the  District,  for  the  sale  of  said  steam- 
boat X.,  returnable  at  the  October  Term,  the  Marshal  giving  six  days' 
notice  of  sale,  pursuant  to  law. 

And  it  is  further  ordered  that  out  of  the  proceeds  of  the  sale  of  the  said 
vessel,  when  paid  into  the  Registry  of  the  Court,  the  Clerk  of  this  Court 
pay  to  the  libelant  or  his  proctor  the  amount  reported  due,  together  with  his 
taxed  costs. 

And  it  is  further  ordered  that,  unless  an  appeal  be  taken  from  this  decree 
within  the  time  limited  and  prescribed  by  the  rules  and  practice  of  this 
Court,  the  Clerk,  after  deducting  the  taxed  costs  of  the  officers  of  Court, 
distribute  the  proceeds  in  satisfaction  of  this  decree,  subject  to  all  priori- 
ties as  they  now  exist. 

FORM  XXY.— NOTICE  OF  APPEAL  IN  ADMIRALTY. 

Distri<-t  Court  of  the  United  States  for  tlie  Southern  District  of 
New  York. 

A.  B.,  Libelant  and  Appellant, 

against 

The  Schooneb  Saeah,  heb  tackle,  etc. 

M.  M.,  Claimant  and  Appellee. 

Sirs:   Take  notice  that  the  libelant  above  named  hereby  appeals  to  the 
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United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  from  the 
final  decree,  entered  herein  June  23,  1891. 

Dated,  N.  Y.,  July  3,  1891.  Yours,  etc., 

Proctors  for  Libelant  and  Afipollant. 

To ,  Proctors  for  Claimant  and  Appellee. 

Samuel  H,  Lyman,  Esq., 
Clerk  of  the  Dihtrid:  fourt  of  tlio  Unjtod  States  for  the  S.  D.  of  N.  Y. 

FORM  XXVI.— PETITION  ON  APPEAL. 

United  States  Circmt  Court  of  Appeals  for  the  Second  Circuit. 

A.  B.,  Libelant  and  Appellant, 

against 

The  Schooner   Sarah,   her  tackle,   etc. 

M.  N.,  Claimant  and  Appellee. 

To  the  Honorable  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit  : 

The  petition  of  A.  B.,  the  libelant  herein,  respectfully  shows  as  fol- 
lows:— 

1.  On  or  about  December  6,  1890,  the  libelant  filed  a  libel  in  the  Dis- 
trict Court  of  the  United  States  for  the  Southern  District  of  New  York 
against  the  above-named  schooner,  in  a  cause,  civil  and  maritime,  to 
recover  the  sum  of  $1,000  for  damages  alleged  to  be  due  the  libelant  from 
said  schooner,  with  interests  and  costs,  as  by  reference  to  said  libel  will 
more  fully  appear. 

2.  On  or  about  January  20,  1891,  the  claimant  duly  appeared  and  filed 
his  answer  to  said  libel,  praying  that  the  libel  be  dismissed  with  costs, 
as  by  reference  to  said  answer  will  more  fully  appear. 

3.  In  March,  1891,  said  cause  came  on  for  hearing  before  the  Honor- 
able Addison  Brown,  Judge  of  said  District  Court,  and  such  proceedings 
were  had  that  on  April  3,  1891,  a  final  decree  was  made  and  entered  in 
said  suit,  whereby  it  was  adjudged  that  the  libel  be  dismissed  and  that 
the  claimants  recover  the  sum  of  $68.28  as  costs. 

4.  The  above  named  libelant  and  appellant  is  advised  and  insists  that 
said  final  decree  is  erroneous,  in  that  it  does  not  decree  payment  of  the 
libelant's  claim  with  interest  and  costs. 

5.  For  this  and  other  reasons  the  above  named  libelant  and  appellant 
appeals  from  said  final  decree  to  the  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  and  on  said  appeal  intends  to  seek  a  new  decision 
on  the  law  and  on  the  facts,  upon  the  pleadings  and  proofs  in  said  District 
Court,  and  upon  new  pleadings  and  proofs  to  be  introduced  in  this  court, 
and  prays  that  the  record  and  proceedings  aforesaid  may  be  returned  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  that 
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said  decree  may  be  reversed  and  the  libelants  be  decreed  payment  of  their 
claim  with  interest  and  costs  in  the  District  Court  and  in  this  Court. 

S.  &  G., 
Dated,  N.  Y.,  July  17,  1891.  Proctors  for  Appellants. 

FOEM  XXVII.— ORDER  FOR  MANDATE  IN  ADMIRALTY. 

At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  held  in  the  Court  Rooms  in  the  city  of  New  York, 

on  the  day  of  December,  1891.      Present:    Honorable  William 

J.  Wallace  and  Honorable  E.  Henry  Lacombe,  Judges. 

[Title.] 

This  cause  having  come  on  to  be  heard  on  appeal  from  'the  decree  of 
the  District  Court  of  the  United  States  for  the  District  of  Connecticut, 

entered  herein  ,  1891,  now,  on  motion  of  D.  &  P.,  proctors  for  the 

libelant  and  appellant,  it  is 

Ordered  that  said  decree  be,  and  the  same  hereby  is,  reversed,  with 
costs  of  this  Court,  and  that  the  costs  of  the  District  Court  be  apportioned, 
and  that  a  mandate  issue  to  said  District  Court  directing  said  court  fo 
proceed  in  accordance  with  the  opinion  of  this  court. 

FORM  XXVIII.— MANDATE  IN  ADMIRALTY. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Honor- 
able the  Judge  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  Neio  Yorlc,  Greeting: 
[Seal.] 

Whereas,  lately  in  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  before  you,  in  a  cause  between  J.  S., 
libelant  and  appellee,  and  the  steamship  X.,  whereof  A.  B.  is  claimant 
and  appellant,  wherein  the  decree  of  said  Court  is  in  the  words  and  fig- 
ures following,  viz.:  [Here  state  substance  of  decree  of  District  Court] 
as  by  the  inspection  of  the  transcript  of  the  record  of  the  said  Court, 
which  was  brought  into  the  United  States  Circuit  Court  of  Appeals  for 
the  Second  Circuit  by  virtue  of  an  appeal  taken  out  by  said  A.  B.,  agree- 
ably to  the  Act  of  Congress  in  such  case  made  and  provided,  fully  and 
at  large  appears: 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our  Lord 
one  thousand  eight  hundred  and  ninety-one,  the  said  cause  came  on  to 
be  heard  before  the  said  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  on  the  said  transcript  of  record,  and  was  argued  by 
counsel. 

On  consideration  whereof  it  is  now  here  ordered,  adjudged  and  decreed 
by  this  Court  that  the  decree  of  the  District  Court  be,  and  the  same  hereby 
is,  affirmed,  with  the  costs  of  this  Court,  amounting  to  the  sum  of  $42.25. 
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You,  therefore,  are  hereby  commanded  that  such  further  proceedings  be 
had  in  said  cause,  in  conformity  with  the  opinion  of  this  court,  as  accord- 
ing to  right  and  justice  and  the  laws  of  the  United  States  ought  to  be 
had,  the  said  appeal  notwithstanding. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the 
Supreme  Court  of  the  United  States,  the  twenty-fourth  day  of  December, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety-one. 

John  A.  Shields, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 

for  the  Second  Circuit. 

:osts  of  Clerk   $12.90 

Printing  record  4.35 

Attorney   25.00 


$42.25 


FOBM  XXIX.— FINAL  DECREE  ON  MANDATE  IN  ADMIRALTY. 

At  a  stated  term  of  the  District  Court,  etc.     Present:     Honorable  

,  Judge. 

[Title.] 

The  decree  of  this  court  entered  herein  July  7,  1891,  having  been 
affirmed  on  appeal  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  as  appears  from  the  mandate  of  said  court  filed  herein 
December  12,  1891,  now,  on  motion  of  D.  &  F,,  proctors  for  the  libelant 
and  appellee,  it  is 

Ordered,  adjudged,  and  decreed  that  the  libelant  above  named  recover 

herein  the  sum  of  $ ,  damages,  and  the  further  sum  of  $ ,  interest 

thereon  from  the  date  of  the  report  of  the  commissioner  herein,   and  the 

further  sum  of  $ ,  costs  of  this  court,  and  the  further  sum  of  $42.25, 

costs  of  said  Court  of  Appeals,  making  in  all  the  sum  of  $ ,  for  which 

sum  the  above-named  vessel,  her  tackle,  etc.,  are  hereby  condemned. 

And  it  is  further  ordered,  adjudged  and  decreed  that  the  stipulators 
for  costs  and  value  on  the  part  of  the  claimant  and  the  sureties  on  the 
bond  given  on  appeal  herein  cause  the  engagements  of  their  stipulations 
and  bond  to  be  performed,  or  show  cause  why  execution  should  not  issue 
against  their  goods,  chattels  and  lands  in  satisfaction  hereof. 


FORM  XXX.— LIBEL  OF  PETITION  FOR  LIMITATION  OF 
LIABILITY. 

To  the  Honorable  Addison  Brown,  Judge  of  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  YorJc: 

The  libel  and  petition  of  the  T.  Steamship  Company,  owner  of  the  steam- 
ship D.,  in  a  cause  of  action,  civil  and  maritime,  respectfully  shows: — 
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First.  Your  petitioner  is  a  corporation  duly  created  and  organized  by 

and  under  the  laws  of  the  kingdom  of  ,  having  its  principal  oflB.ce 

at ,  and  owns  and  runs  a  line  of  steamships  for  the  carriage  of  cargo 

and  passengers  between  German  ports  and  the  port  of  New  York,  known 
as  the  T,  Line.  At  the  times  hereinafter  mentioned  your  petitioner  was 
the  owner  of  said  steamship  D.,  which  was  engaged  in  the  business  of  car- 
riage of  cargo  and  passengers  in  said  line  as  aforesaid. 

Second.  On  the  20th  day  of  March,  1889,  said  steamship  D.,  having  on 
board  a  large  general  cargo  and  about  500  passengers,  and  being  fully 
manned  with  a  large  and  competent  crew,  under  command  of  an  experi- 
enced master  with  a  full  corps  of  efficient  oflScers,  left  the  port  of  H. 
bound  on  a  voyage  to  New  York  via  the  ports  of  C.  and  D.  After  touch- 
ing at  said  ports,  and  taking  on  more  passengers  and  cargo  and  ship's 
coals,  said  steamship  left  D.  for  New  York  on  March  26th,  passing  Dennis 
Head  on  the  27th,  and  through  Pentland  Frith  oh  the  following  day, 
whence  all  went  well  with  said  vessel  until  the  2d  of  April,  when  a  storm 
came  up,  and  for  two  days  the  vessel  labored  heavily  in  the  seas.  On 
the  morning  of  the  4th  the  high  seas  continued,  and  finally,  at  3:30  P.  M., 
when  in  latitude  46°  28'  and  longitude  40°  6',  a  shock  was  felt  throughout 
the  ship.  The  engines  were  stopped  instantly,  and  upon  investigation  it 
was  found  that  the  stern  section  of  the  propeller  shaft  had  broken  in  the 
stern  tube,  and  that  at  the  same  time  the  stern  bulkhead  was  broken  into 
and  rivets  started,  letting  in  a  large  quantity  of  water.  All  the  pumps 
were  worked,  the  sails  set.  The  pumps  were  kept  going,  but  were  unable 
to  keep  the  water  under  control.  The  pumps  were  worked  by  steam,  and 
the  other  compartments  of  the  vessel  kept  empty;  but  the  water  continued 
to  rise  in  the  engineroom.  A  portion  of  the  cargo  was  jettisoned  without 
avail.  The  water  in  the  after  hold  rose  to  a  depth  of  three  feet.  The 
sea  was  still  high.  The  storm  continued,  and  the  steamer  labored  heavily, 
and  began  noticeably  to  settle  lower  aft. 

Third.  At  daylight  on  the  6th  of  April  the  steamship  M.  was  sighted. 
She  promptly  offered  assistance.  Her  commander  undertook  to  tow  the  D. 
to  the  nearest  land,  which  was  the  Azores,  The  M.  accordingly  began 
towing.  The  leak  in  the  D,  increased  so  rapidly  that  at  11  A.  M,  her 
passengers  were  begun  to  be  transferred  to  the  M.,  which  was  concluded 
at  4  P.  M.  The  captain  of  the  M.  then  declined  to  tow  the  D,  longer, 
after  the  passengers  had  been  transferred;  and  as  the  leak  was  increas- 
ing, the  captain  and  crew  of  the  D.  were  compelled  for  their  own  safety 
to  abandon  the  vessel,  which  was  done;  and  thereafter  said  vessel,  together 
with  aU  her  tackle,  apparel,  boats  and  appurtenances  have  become  a  total 
loss,  and  no  freight  moneys  have  been  earned,  paid,  or  received  therefrom. 

Said  accident  happened,  and  the  loss,  damage,  injury  and  destruction 
above  set  forth  were  occasioned,  done  and  incurred  without  fault  or  privity 
or  knowledge  of  your  petitioner,  and  without  the  fault  of  any  of  its  officers, 
agents  or  servants,  but  were  due  solely  to  perils  of  the  seas. 

Fourth.  Nevertheless  certain  persons  claiming  to  have  been  passengers 
on  said  vessel,  and  persons  claiming  to  have  lost  passengers'  luggage  or 
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baggage  upon  the  D.,  have  already  brought  suit  against  your  petitioner, 
and  other  suits  arc  threatened.  On  the  6th  day  of  May,  1889,  one  X.  Y. 
commenced  an  action  against  your  petitioner  in  the  Supreme  Court  of  the 
State  of  New  York  for  the  City  and  County  of  New  York,  within  the  South- 
ern District  of  New  York,  to  recover  damages  for  alleged  loss  or  destruction 
of  luggage  upon  said  steamship;  and  said  action  is  still  pending,  the  plain- 
tiff 's  attorney  being  J.  S.,  Esq.,  whose  office  is  at ,  in  the  City  of  New 

York.  Your  petitioner  desires  to  contest  its  liability  for  the  loss,  destruc- 
tion, damage,  and  injury  occasioned  by  said  accident,  and  also  to  claim  the 
benefit  of  the  limitation  of  liability  provided  in  the  third  and  fourth  sec- 
tions of  the  Act  of  Congress,  entitled  "An  Act  to  limit  the  liability  of 
ship-owners  and  for  other  purposes,"  passed  March  3,  1851,  now  embodied 
in  §§  4283  to  4285  of  the  Eevised  Statutes,  and  the  various  statutes  in 
addition  thereto  and  amendatory  thereof,!  [and  is  ready  and  willing  to 
transfer  any  interest  or  spes  remperandi  in  the  steamship  D.  for  the  bene- 
fit of  all  such  claimants  to  a  trustee  to  be  appointed  by  this  Honorable 
Court,  although,  as  this  petitioner  is  advised  and  believes,  said  steamship 
D.  and  her  freight  moneys,  and  her  tackle  and  apparel,  are  now  and  have 
been  a  total  loss.] 

Fifth.  Your  petitioner  further  states  the  facts  and  circumstances  by  rea- 
son of  which  exemption  from  liability  is  claimed,  as  follows,  in  addition 
to  the  facts  hereinbefore  alleged: — 

That  the  said  steamship  D.  was  in  all  respects  sound,  staunch,  and  sea- 
worthy, and  properly  manned  and  equipped,  and  provided  for  the  voyage 
in  which  she  was  engaged,  and  under  command  of  proper  and  suitable 
officers. 

That  said  accident  occurred  through  no  fault  or  negligence  on  the  part 
of  the  persons  on  board  of  or  having  charge  of  the  navigation  of  the 
said  steamship  D.,  but  was  wholly  due  to  the  perils  of  the  seas,  the 
severity  of  the  storm,  and  the  action  of  the  elements  in  breaking  the 
shaft  of  said  steamer  within  the  stern  tube,  whereby  the  stern  bulkhead 
was  broken  and  rivets  started  and  a  leak  made  so  that  it  became  impossible 
to  repair  her,  which  finally  caused  her  to  be  abandoned  by  her  passengers, 
officers,  and  crew. 

That  said  steamship  D.  has  not  been  libeled  or  arrested  in  any  court  to 
answer  for  said  loss  or  destruction,  but  that  the  owners  have  been  sued 
within  the  Southern  District  of  New  York,  as  aforesaid. 

That  your  petitioner  is  ignorant  of  the  amount  of  the  losses  and  in- 
juries suffered  by  the  several  freighters  and  owners  of  merchandise  upon 
said  voyage. 

1  Or  in  case  of  an  appraisement,  "and  to  that  end  desires  an  appraise- 
ment to  be  had  of  the  amount  or  value  of  its  interest  in  said  steamship 
in   the   condition    in   which   she  was  after   said   accident   and   damage   on 

,   1889,   and  of  her  freig-ht  then  pending-;   and   for  that  purpose  your 

petitioner  asks  that  said  steamship  be  examined  and  her  value  ascer- 
tained by  a  commissioner  of  the  [District]  Court,  or  by  such  other 
means  as   the   court   shall   direct." 
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Wherefore  your  petitioner  prays  that  this  Honorable  Court!  will  issue 
a  motion  against  all  persons  claiming  damages  for  any  loss,  destruction, 
damage,  or  injury  occasioned  by  said  accident,  citing  them  to  appear 
before  this  court  and  make  due  proof  of  their  respective  claims,  at  a  time 
to  be  therein  named;  as  to  all  which  claims  your  petitioner  will  contest 
its  liability,  independently  of  the  limitation  of  liability  claimed  under  the 
act  and  statute  aforesaid. 

Also  that  the  court  will  designate  a  commissioner  before  whom  proof  of 
all  claims  presented  in  pursuance  of  such  monition  shall  be  made;  and  that, 
upon  the  coming  in  of  the  report  of  said  commissioner  and  upon  the  hear- 
ing of  the  cause,  if  it  shall  appear  that  the  petitioner  is  not  liable  for 
such  loss,  damage,  destruction,  and  injury,  it  may  so  finally  be  decreed 
by  this  court.  And  that  in  the  meantime  and  until  the  final  judgment 
of  the  court  shall  be  rendered  herein,  this  court  will  make  an  order  restrain- 
ing the  further  prosecution  of  all  and  any  suit  or  suits  against  the  peti- 
tioner, in  respect  to  any  such  claim  or  claims,  particularly  by  the  said 
N.  y.,  who  brought  suit  in  the  Supreme  Court  of  the  State  of  New  York 
as  hereinbefore  specified;  and  the  petitioner  will  ever  pray,  etc. 

FOEM  XXXI.— OEDEE  FOE  TEANSFEE  TO  TEUSTEE. 

At  a  stated  term  of  the  District  Court  of  the  United  States  for  the  South- 
ern District  of  New  York,  held  at  the  United  States  Court  Eooms  in  the 
City  of  New  York,  on  the  25th  day  of  June,  1889.  Present:  Honorable 
Addison  Brown,   District  Judge. 

In  the  Matter  op  the  Petition  op  the"! 
T.  Steamship  Company  as  Owner  I 
OF  the  Late  Steamship  D.  j 

Upon  reading  and  filing  the  libel  and  petition  of  the  T.  Steamship  Com 
pany  as  owner  of  the  late  steamship  D.,  showing  that  it  has  been  sued  as 
such  owner  by  one  X.  Y.,  claiming  to  have  been  owner  of  certain  passen- 
gers' baggage  lost  and  destroyed  on  such  vessel  at  the  time  of  the  abandon- 
ment of  said  steamship  on  the  6th  day  of  April,  1889,  to  recover  for  such 
loss,  destruction,  damage,  and  injury:  and  that  other  actions  are  threatened 
against  said  petitioner,  and  that  the  whole  value  of  said  vessel  and  her 
freight  has  been  totally  lost,  and  that  the  same  is  therefore  not  suflicient 
to  make  compensation  to  each  of  the  freighters  and  owners  therefor;  and 
that  such  loss,  destruction,  damage,  and  injury  was  done,  occasioned,  and 
incurred  without  the  privity  or  knowledge  of  such  owner,  and  that  said 
petitioner  desires  to  claim  the  benefit  of  the  limitation  of  liability  pro- 

1  In  case  of  appraisement,  here  insert  "will  be  pleased  to  cause  due 
appraisement  to  be  had  of  the  value  of  said  steamship  D,  in  the  condi- 
tion in  which  she  was  immediately  after  said  accident,  and  is  now,  and, 
upon  the  ascertainment  of  said  value,  make  an  order  for  payment  there- 
of into  court,  or  for  the  giving  of  a  stipulation,  with  sureties  for  pay- 
ment thereof  into  court  whenever  the  same  shall   be  ordered,  and." 
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vided  for  in  the  third  and  fourth  sections  of  the  Act  of  Congress,  entitled 
"An  Act  to  limit  the  liability  of  ship-owners  and  for  other  purposes," 
passed  March  3,  1851,  now  embodied  in  §§4283  to  4285  of  the  Eevised 
Statutes,  and  the  various  statutes  in  addition  thereto  and  amendatory 
thereof,  and  also  to  contest  its  liability  and  the  liability  of  said  vessel  for 
said  loss,  destruction,  damage,  and  injury,  independently  of  the  limitation 
and  liability  claimed  under  said  Act,  said  libel  and  petition  also  stating 
the  facts  and  circumstances  on  which  such  exemption  from  limitation  of 
liability  are  claimed,  and  praying  proper  relief  in  the  premises  in  that 
behalf,  and  the  said  owner  having  elected  to  make  a  transfer  as  herein- 
after provided. 

It  is  hereby  ordered,  in  conformity  Avith  said  Act  of  Congress  and  the 
statutes  amendatory  thereof  and  the  Eules  of  the  Supreme  Court  of  the 
United  States  made  in  pursuance  thereof,  that  said  T.  Steamship  Company 
transfer  its  interest  in  the  late  steamship  D.  and  her  freight  for  the  said 
voyage,  for  the  benefit  of  all  such  claimants,  to  Samuel  H.  Lyman,  Esquire, 
of  the  City  of  New  York,  who  is  hereby  appointed,  pursuant  to  the  pro- 
visions of  the  fourth  section  of  said  act,  to  be  trustee  for  the  person  or 
persons  who  may  prove  to  be  legally  entitled  thereto. 

Addison  Brown. 

FORM  XXXII.— TRANSFER  TO  TRUSTEE. 

District  Court  of  the  United  States  for  the  Southern  District  of  New  Yorlc. 

In  the  Matter  of  the  Petition  of  the 
T.  Steamship  Company  as  Owner 
OF  THE  Steamship  D.,  for  Limita- 
tion  of   Liability. 

Whereas,  a  petition  has  been  filed  by  the  above-named  petitioner  as 
owner  of  the  late  steamship  D.  praying  for  a  limitation  of  its  liability  in 
respect  of  such  vessel;  and  whereas,  by  an  order  duly  made  herein,  Samuel 
H.  Lyman,  Esq.,  has  been  appointed  trustee,  to  whom  the  petitioner's 
interest  in  said  steamship  and  her  freight  is  directed  to  be  transferred  for 
the  benefit  of  the  claimants  thereto: 

Now,  therefore,  in  consideration  of  the  premises,  and  in  compliance  with 

the  said  order  of  this  Honorable  Court,  the  T.  Steamship  Company  of 

above  named,  by  its  agents  thereunto  duly  and  lawfully  organized,  in  pur- 
suance of  the  Act  of  Congress  of  the  United  States  entitled  ' '  An  Act  to  limit 
the  liability  of  shipowners,  and  for  other  purposes,"  passed  March  3,  1851, 
now  embodied  in  §§  4283  to  4285  of  the  Eevised  Statutes,  and  the  several 
statutes  amendatory  and  supplemental  thereof,  and  in  compliance  with  the 
rules  of  the  Supreme  Court  of  the  United  States  made  in  pursuance  thereof, 
does  hereby  grant,  assign,  transfer,  and  set  over  absolutely  all  its  right, 
title,  interest,  and  property  in  and  to  said  steamship  known  as  the  D.,  her 
engines,  boilers,  tackle,  apparel,  and  furniture,  or  any  savings,  remnants,  or 
wreckage  of  said  steamship,  her  engines,  boilers,  tackle,  apparel  and  furni- 
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ture  and  in  and  to  the  freight  of  the  said  steamship  for  her  last  voyage  in 
said  petition  mentioned  whether  no.w  or  hereafter  obtained,  unto  Samuel  H. 
Lyman,  Esq.,  as  trustee  appointed  by  the  said  order  of  the  District  Court  as 
aforesaid,  to  have  and  to  hold  the  same  to  him  and  his  successors  for  the 
proper  uses  and  offices  of  his  said  office  of  trustee.  Power  is  hereby  granted 
and  conveyed  to  the  said  Samuel  H.  Lyman,  Esq.,  trustee  as  aforesaid,  and 
his  successors  in  office,  to  make  and  enforce,  by  such  actions  at  law  or  other- 
wise as  may  be  necessary,  all  claims  and  demands  of  said  T.  Steamship 
Company  for  said  steamship,  her  remnants,  and  freight. 

In  witness  whereof  said  T.  Steamship  Company  has  subscribed  these 
presents  by  its  general  agents  for  the  United  States,  at  the  City  of  New 
York,  on  the  twenty-fifth  day  of  June  in  the  year  one  thousand  eight 
hundred  and  eighty-nine. 

Taken  and  acknowledged  in  the  presence  of . 


FORM  XXXIII.— ORDER  FOR  MONITION. 

At  a  stated  term,  &c.    Present:  Hon. ,  District  Judge. 

[Title.] 

On  reading  the  libel  and  petition  herein,  verified  and  filed  on  June  25th, 
1889,  for  limitation  of  the  liability  of  the  petitioner  above  named,  and  it 
appearing  therefrom  that  the  steamship  D.  broke  her  shaft  and  was  finally 
abandoned  at  sea  on  April  6th,  1889,  and  that  said  vessel  and  the  cargo 
thereon  became  at  total  loss;  and  petitioner,  as  owner  of  the  D.,  also  con- 
testing its  liability  and  the  liability  of  said  steamship  for  said  loss,  de- 
struction, damage,  and  injury,  independently  of  the  limitation  of  liability 
claimed,  and  said  libel  and  petition  having  stated  the  facts  and  circum- 
stances by  reason  of  which  exemption  from  and  limitation  of  liability  are 
claimed;  1  [and  on  reading  the  order  of  this  court  dated  the  25th  day  of 
June,  1889,  whereby  it  has  been  ordered  that  said  petitioner  transfer  its 
interest  in  said  steamship  and  her  freight  for  the  voyage  in  said  libel  and 
petition  mentioned  to  Samuel  H.  Lyman,  Esquire,  to  act  as  trustee  for  the 
person  or  persons  who  may  prove  to  be  legally  entitled  thereto,  pursuant  to 
the  provisions  of  the  act  of  Congress  and  the  statutes  amendatory  thereof 
in  said  libel  and  petition  referred  to;  and  upon  reading  and  filing  the 
instrument  of  transfer  duly  executed  by  said  petitioner  by  his  authorized 
agents,  bearing  date  the  25th  day  of  June,  1889,  whereby  it  appears  that 

1  In  case  of  appraisement:    "and  the  amount  or  value  of  the  interest 

of  the   petitioner   in   the   steamship  ,   her   engines,    etc.,   immediately 

after  the  accident  sustained  by  her  on  the  day  of ,  having  been 

duly   appraised   at   the   sum   of  dollars,    as   appears   from   the   order 

entered  herein  on  the  day  of  ,  18 — ,  and  there  being  no  freight 

pending  on  the  voyage  of  said  steamship  ,  on  said  day  of  , 

18 — ,  and  the  petitioner  having  duly  given  a  stipulation,  with  sureties, 
for  the  payment  of  said  amount  into  court  whenever  the  same  shall  be 
ordered,  and  said  stipulation  having  been  duly  approved  by  the  court, 
now,   on   motion   of  D.   &   F.   proctors  for   the  petitioner." 
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the  petitioner's  interest  in  such  vessel  and  freight  have  been  transferred 
to  such  trustee,  pursuant  to  such  order  and  the  said  statutes  and  the  rules 
of  the  Supreme  Court  of  the  United  States  in  that  behalf;  upon  motion  of 
D.  &  F.,  proctors  for  said  petitioner,]  it  is 

Ordered  that  a  monition  issue,  out  of  and  under  the  seal  of  this  court, 
against  all  persons  claiming  damages  for  any  loss,  destruction,  damage,  or 
injury  occasioned  by  the  disaster  to  said  steamship  B.  and  her  subsequent 
abandonment  referred  to  in  said  petition,  citing  them  to  appear  before  this 
court  and  make  due  proof  of  their  respective. claims,  at  or  before  the  10th 
day  of  October,  1889,  at  eleven  o'clock  in  the  forenoon;  and  Samuel  H. 
Lyman,  Esquire,  a  commissioner  of  the  United  States  [District]  Court,  is 
hereby  designated  as  the  commissioner  before  whom  such  claims  shall  be 
presented  in  pursuance  of  said  monition. 

It  is  further  ordered  that  public  notice  of  such  monition  be  given  by  the 
United  States  marshal  for  this  district,  in  a  newspaper,  for  the  space  of 
fourteen  days  and  thereafter  once  in  each  week  until  the  10th  day  of 
October,  1889;  and  that  a  copy  of  such  monition  and  of  this  order  be 
personally  served  on  the  attorneys,  proctors,  or  solicitors  of  record  for  the 
plaintiffs  or  libelants  in  each  of  the  suits  Jarought  and  pending  in  any  court 
in  the  United  States  against  said  T.  Steamship  Comjiany,  to  recover  for 
any  such  damages,  such  service  to  be  made  at  least  one  month  prior  to 
the  said  10th  day  of  October,  1889. 

It  is  further  ordered  that  the  prosecution  of  all  or  any  suit  or  suits, 
actions,  or  proceedings  against  the  T.  Steamship  Company,  in  respect  of 
any  claim  for  damages  for  any  loss,  destruction,  damage,  or  injury  oc- 
casioned by  said  disaster  to  the  steamship  D.,  or  her  loss  and  abandonment, 
be,  and  the  same  hereby  is,  restrained. 

It  is  further  ordered  that  any  person  claiming  damages  as  aforesaid, 
who  shall  have  presented  his  claim  to  said  commissioner  under  oath,  shall 
be  at  liberty,  on  or  before  said  last  named  date,  or  within  such  further  time 
as  this  court  may  grant,  to  answer  the  libel  and  petition  herein,  and  to 
contest  the  right  of  the  petitioner  either  to  the  limitation  of  liability  or 
exemption  from  liability,  or  to  both  of  said  reliefs,  as  prayed  for  in  said 
petition. 

FORM  XXXIV.— MONITION. 

Southern  District  of  New  York,  ss. 

The  President  of  the  United  States  of  America  to  the  Utviteid  States  Mar- 
shal for  the  Southern  District  of  New  York,  Greeting: 
Whereas  a  libel  and  petition  was  filed  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  on  the  2oth  day  of  June, 
1889,  by  the  T.  Steamship  Company,  as  owner  of  the  steamship  D.,  praying 
for  a  limitation  of  its  liability  concerning  the  loss,  destruction,  damage, 
and  injury  occasioned  by  the  disaster  to  and  abandonment  of  said  steam- 
ship on  the  6th  day  of  April,  1889,  for  the  reasons  and  causes  in  said 
libel  and  petition  mentioned,  and  praying  a  monition  of  the  said  court  in 
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that  behalf  to  be  issued,  and  that  all  persons  claiming  damages  for  any 
such  loss,  destruotion,  damage,  or  injury  may  be  thereby  cited  to  appear 
before  said  court  and  make  due  proof  of  their  respective  claims,  and,  all 
proceedings  being  had,  that  if  it  shall  appear  that  the  said  petitioner  is  not 
liable  for  any  such  loss,  destruction,  damage,  or  injury,  it  may  be  so  finally 
decreed  by  this  court: 

[And  whereas  the  interest  of  the  said  petitioner  in  the  steamship  D.]  1 
and  her  freight  then  pending  has  been  duly  transferred  to  Samuel  H. 
Lyman,  Esquire,  as  trustee,  in  compliance  with  the  order  of  this  court, 
and  the  said  court  has  ordered  that  a  monition  issue  against  all  persona 
claiming  damages  for  said  loss,  destruction,  damage,  or  injury,  citing  them 
to  appear  and  make  due  proof  of  their  respective  claims; 

You  are  therefore  commanded  to  cite  all  persons  claiming  damages  for 
any  loss,  destruction,  damage,  or  injury  occasioned  by  said  disaster  to 
and  abandonment  of  the  said  steamship,  to  appear  before  said  court  and 
make  due  proof  of  their  respective  claims  before  Samuel  H.  Lyman,  Esquire, 
a  commissioner  of  the  United  States  [District]  Court,  at  his  office,  in  the 
United  States  Court  and  Post  Office  Building,  on  or  before  the  10th  day 
of  October,  1889,  at  11  o'clock  jn  the  forenoon.  And  what  you  shall  have 
done  in  the  premises  do  you  then  make  return  thereof  to  this  court,  to- 
gether with  this  writ. 

Witness  the  Honorable  Addison  Brown,  Judge  of  the  said  court,  at  the 
city  of  New  York,  in  the  Southern  District  of  New  York,  this  25th  day  of 
June,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty-nine, 
and  of  our  Independence  the  one  hundred  and  thirteenth. 

[seal]  Samuel  T.  Lyman,  Clerk. 

D.  &  F.,  Proctors  for  Libelant  and  Petitioner. 

FOEM  XXXV.— FINAL  DECKEE   IN  PKOCEEDINGS  FOR  LIMITA- 
TION OF  LIABILITY  IN  ADMIRALTY. 

At   a  stated   term,   &c.      Present:      The   Honorable ,   District 

Judge. 


In  the  Matter  of  the  Libel  and  Petition' 

OP 

The  T.  Steamship  Company,  as  owner 
OF  THE  Steamship  D.,  etc.,  for  limi- 
tation OF  liability. 


.Final  Decree. 


A  libel  and  petition  of  said  T.  Steamship  Company  having  been  filed 
in  this  court,  showing  that  it  is  the  owner  of  the  late  steamship  D., 
which  broke  its  shaft  and  was  abandoned  on  the  high  seas,  on  the  6th  day 

1  Or    "And  whereas  the  value  of  the  interest  of  the  said  petitioner  in 

said  steamship  has  been  duly  appraised  at  the  sum  of  dollars,  and 

there  was  no  freight  pending  on  the  voyage  of  said  steamship   on   said 

(Jay  of  18 — ,  and  a  stipulation   for  the  payment   into   court   of 

the   value  of  the   interest    of   the   said   petitioner   in   said   steamship   has 
been  given." 
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of  April,  1889,  resulting  in  the  total  loss  of  said  vessel  with  the  cargo  laden 
thereon;  and  it  further  appearing  therefrom  that  at  the  time  of  filing  said 
libel  and  petition  various  actions  were  threatened  by  certain  passengers 
thereon,  and  that  one  suit  was  pending  against  the  petitioner  by  one  X.  Y. 
as  plaintiff,  in  the  Supreme  Court  of  the  State  of  New  York,  in  the  City 
and  County  of  New  York,  within  the  Southern  District  of  New  York,  to 
recover  loss,  damage,  and  destruction  of  baggage  shipped  or  put  on  board 
said  steamship,  and  it  also  appearing  that  such  loss,  damage,  injury,  and 
destruction  of  property  were  occasioned  without  the  privity  or  knowledge 
of  said  petitioner,  and  that  said  petitioner  desires  to  claim  the  benefit  of 
the  limitation  of  liability  provided  for  in  the  Act  of  Congress  of  the  United 
States  entitled  "An  Act  to  limit  the  liability  of  shipowners,  and  for  other 
purposes,"  passed  March  3d,  1851,  now  embodied  in  §§  4283  to  4825  of  the 
Revised  Statutes,  and  the  several  acts  and  statutes  amendatory  thereof  and 
supplemental  thereto;  and  said  petitioner  having  contested  any  and  all 
liability  in  respect  to  said  loss,  destruction,  damage,  and  injury  (inde- 
pendently of  the  limitation  of  liability  claimed),  and  said  libel  and  peti- 
tion having  stated  the  facts  and  circumstances  by  reason  of  which  exemp- 
tion from  liability  is  claimed;  and  an  order  of  this  court  having  been  made 
thereon  dated  the  25th  day  of  June,  1889,  whereby  it  was  ordered  that  the 
said  petitioner  transfer  its  interest  in  said  steamship  and  her  freight  for 
the  voyage  in  said  libel  and  petition  mentioned  to  Samuel  H.  Lyman, 
Esquire,  to  act  as  trustee  for  the  person  or  persons  who  may  prove  to  be 
legally  entitled  thereto,  pursuant  to  the  provisions  of  the  said  Act  of  Con- 
gress of  the  United  States,  and  the  statutes  amendatory  thereof  and  supple- 
mental thereto;  and  the  petitioner  having  duly  complied  with  said  order, 
and  having  made  said  transfer  to  said  trustee,  as  appears  by  the  instru- 
ment of  transfer  duly  executed  by  said  petitioner  to  said  trustee,  bearing 
date  the  25th  day  of  June,  1889;  and  an  order  having  been  also  made  dated 
on  said  25th  day  of  June,  1889,  directing  a  monition  to  issue  out  of  and 
under  the  seal  of  this  court,  citing  all  persons  claiming  damages  for  the 
loss,  destruction,  damage,  and  injury,  to  appear  before  this  court  and  make 
due  proof  of  their  respective  claims,  with  liberty  also  upon  making  proof 
to  answer  said  libel  and  petition ;  and  a  monition  having  been  thereupon, 
and  on  the  said  twenty-fifth  day  of  June,  duly  issued  in  pursuance  of  said 
last  mentioned  order,  and  the  said  monition  having  been  duly  returned  by 
Martin  T.  McMahon,  the  marshal  of  the  United  States  for  the  Southern 
District  of  New  York,  with  proof  of  due  personal  service  of  said  monition 
on  the  attorney  of  record  for  X,  Y.,  the  plaintiff  in  the  suit  brought  and 
pending  against  said  petitioner,  and  also  due  proof  of  the  giving  of  due 
notice  of  said  monition  by  publication  in  conformity  with  the  directions  in 
said  last  mentioned  order.  And  on  the  return  of  said  monition  procla- 
mation having  been  duly  made  for  all  persons  claiming  damages  for  any 
loss,  destruction,  damage,  or  injury  occasioned  by  the  disaster  above  re- 
ferred to,  appear  and  present  their  claims,  and  such  answers  or  excep- 
tions as  they  should  be  advised,  and  no  person  having  appeared,  and  no 
answer  or  exceptions  having  been  filed,  and  the  default  of  all  persons  hav- 
ing been  duly  noted.     And  a  report  having  been  duly  rendered  and  filed  by 
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Samuel  H.  Lyman,  Esquire,  eommissionor  appointed  in  this  proceeding  as 
aforesaid,  which  report  bears  date  the  first  day  of  November,  1889,  from 
which  it  appears  that  no  claims  have  been  presented  to  him  by  any  person 
or  parties  whatsoever,  and  it  further  appearing  from  said  report  and  the 
testimony  filed  therewith  that  said  steamship  D.  was  lost  and  abandoned 
at  sea  on  April  6th,  1889,  and  that  the  circum'stances  of  said  disaster  have 
been  correctly  set  forth  in  the  libel  and  petition  herein,  and  that  said  loss 
and  disaster  were  done  and  occasioned  without  fault,  privity,  or  knowledge 
of  the  petitioner  herein,  or  of  any  of  its  servants,  but  were  due  solely  to 
perils  of  the  seas;  and  that  at  the  time  of  starting  upon  said  voyage  from 
H.,  said  steamship  was  in  good  condition,  and  was  in  every  respect  fully 
manned  and  equipped;  and  it  being  also  reported  by  said  commissioner  that 
the  petitioner  herein  is  entitled  to  the  benefit  of  the  limitation  of  liability 
provided  for  in  the  Act  of  Congress  of  the  United  States,  entitled  * '  An  Act 
to  limit  the  liability  of  shipowners  and  for  other  purposes,"  passed  March 
3rd,  1851,  now  embodied  in  sections  4283  to  4285  of  the  Revised  Statutes 
of  the  United  States,  and  the  several  acts  and  statutes  amendatory  thereof 
and  supplemental  thereto;  and  the  said  Samuel  H.  Lyman,  as  trustee,  hav- 
ing also  made  and  filed  his  report  as  such  trustee,  wherein  he  finds  and 
reports  that  said  steamship  D.  has  become  a  total  loss,  and  that  nothing 
has  been  received  or  recovered  therefrom,  and  that  no  freight  moneys  have 
been  earned,  paid,  or  received  therefrom,  and  that  nothing  has  therefore 
come  to  him  or  is  recoverable  by  him,  as  such  trustee,  and  said  reports 
coming  on  to  be  heard,  now  upon  motion  of  D.  &  F.,  proctors  for  the 
petitioner. 

It  is  ordered  that  said  several  reports  of  Samuel  H.  Lyman,  Esquire, 
as  commissioners  and  as  trustees,  be,  and  they  each  are  hereby,  in  all 
things  confirmed;  and  that  the  defaults  of  all  and  every  persons  and  parties 
thereto  be,  and  the  same  hereby  are,  entered  herein,  and  that  the  allegations 
of  said  libel  and  petition  stand  as  confessed  and  admitted. 

It  is  further  ordered,  adjudged,  and  decreed  that  said  petitioner,  the  T. 
Steamship  Company,  as  owner  of  the  late  steamship  D.,  is  entitled  to  the 
benefit  of  the  limitation  of  liability  provided  for  in  the  Act  of  Congress 
of  the  United  States,  entitled  "An  Act  to  limit  the  liability  of  shipowner? 
and  for  other  purposes,"  passed  March  3d,  1851,  now  embodied  in  sections 
4283  and  4285,  of  the  Eevised  Statutes  of  the  United  States,  and  the  several 
acts  and  statutes  amendatory  thereof  and  supplemental  thereto. 

And  it  is  further  ordered,  adjudged,  and  decreed  that  said  libelant  and 
petitioner  be,  and  it  hereby  is,  forever  discharged  from  all  and  every  claim 
or  demand  arising  from  or  growing  out  of  said  disaster  to  the  said  steam- 
ship D.,  or  out  of  the  loss  and  abandonment  of  said  vessel,  and  the  loss 
or  injury  to  any  cargo,  property,  effects,  and  goods  then  laden  thereon. 

It  is  further  ordered  that  said  X.  Y.,  his  agents,  attorneys,  proctors,  and 
counsel,  refrain  from  the  further  prosecution  of  said  action  begun  by  him 
against  the  petitioner  to  recover  for  the  loss,  destruction,  and  injury  as 
aforesaid. 

It  is  further  ordered  that  all  other  persons  whomsoever  claiming,  or  who 
may  hereafter  claim,  for  any  loss,  destruction,  damage,  or  injury  occasioned 
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by  said  disaster  to  the  steamship  D.,  or  by  her  loss  and  abandonment,  be, 
and  the  same  hereby  are,  perpetually  restrained  and  enjoined  from  bring- 
ing, commencing,  or  instituting,  or  further  prosecuting  any  suit  or  suits  or 
proceedings  whatever,  upon  any  cause  of  action  whatsoever,  against  the  F. 
steamship  company,  for  any  loss,  damage,  or  injury  done,  suffered,  or 
occasioned  by  reason  of  the  loss  and  abandonment  of  said  steamship  D.,  as 
aforesaid. 

And  it  is  further  ordered  that  this  decree  be  served  within  the  Southern 
District  of  New  York,  in  the  usual  manner,  and  within  any  district  or 
districts  of  the  United  States  other  than  the  Southern  District  of  New 
York,  by  the  United  States  marshal  for  such  other  district  or  districts 
respectively,  by  delivering  a  copy  of  such  original  decree  and  exhibiting  a 
certified  copy  thereof  to  the  party  or  person  to  be  served. 

Addison  Brown, 

U.  S.  District  Judge. 


FORMS  IN  CONTEMPT  PROCEEDINGS 


CONTEMPT  FOEM  I.— EULE  TO  SHOW  CAUSE  WHY  DEFENDANTS 

AND   THEIE   ATTOENEYS    SHOULD   NOT   BE 

COMMITTED  FOE  CIVIL  CONTEMPT. 

[Application  denied,  see  record,  Stevens  v.  Missouri,  Kansas  &  Texas 
Ey.  Co.,  106  Fed.  771,  in  which  the  author  was  counsel  for  the  defendant.] 

[Title.] 

On  reading  and  considering  the  verified  petition  of  the  complainants,  it 
is  here  ordered  that  the  defendants  and  H.  C.  Eouse,  President  of  the 
Missouri,  Kansas  &  Texas  Eailway  Company;  Henry  W.  Poor,  President 
of  the  Kansas  City  &  Pacific  Eailroad  Company;  James  Hagerman.  general 
solicitor,  and  T.  N.  Sedgwick,  general  attorney  of  Kansas,  for  said  de- 
fendants, be  and  appear  in  their  own  proper  persons  before  this  Court  at 
Fort  Scott,  Kansas,  on  the  15th  day  of  February,  1890,  at  2  o'clock,  P.  M., 
of  said  day,  then  and  there  to  show  cause,  if  any  they  have,  why  they  and 
each  of  them  should  not  be  punished  for  contempt  for  violating  the  in- 
junction orders  heretofore  issued  in  this  cause. 

Service  of  this  order  may  be  made  by  the  complainants  upon  the  de- 
fendants by  serving  a  copy  thereof  with  a  copy  of  the  petition  for  this 
rule  attached,  on  T.  N.  Sedgwick,  general  attorney  for  the  Missouri, 
Kansas  &  Texas  Eailway  Company  and  The  Kansas  City  &  Pacific  Eailroad 
Company;  and  by  sending  a  copy  of  this  order,  with  a  copy  of  said  peti- 
tion attached  thereto,  by  registered  mail,  to  H.  C.  Eouse,  president  of  the 
Missouri,  Kansas  &  Texas  Eailway  Company;  Henry  W.  Poor,  president 
of  the  Kansas  City  &  Pacific  Eailroad  Company,  and  James  Hagerman, 
general  solicitor  of  both  defendants,  at  the  usual  post-office  address  of  said 
Eouse,  Poor  and  Hagerman. 

Witness  my  hand  and  at  my  chambers  at  Leavenworth,  Kansas,  this  24th 
day  of  January,  1900. 

William  C.  Hook, 

Judge. 
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CONTEMPT   FORM   II.— NOTICE   OF   MOTION  FOR  AN   ORDER 

COMMITTING  THE  DEFENDANTS  AND  OTHER  PARTIES 

FOR  A  CIVIL  CONTEMPT. 

[Motion  denied.     Colliery  Engineer  Co.  v.  Ewald,  126  Fed.  843,  in  which 
the  author  was  counsel  for  respondents.] 

[Title.] 

To  the  Defendants,  F.  W.  Ewald  and  United  Correspondence  Schools  Co. 

and  their  confederates  Leonard  L.  Poates,  Leonard  W.  Seelingsberg  and 

Consolidated  Schools  Co.  and  each  of  yOu: 

Take  notice  that  on  Friday,  March  27th,  1903,  at  the  United  States  Court 
Rooms  in  the  City  of  New  York,  Borough  of  Manhattan,  at  the  opening 
of  Court  on  that  day  or  as  soon  thereafter  as  counsel  can  be  heard,  we 
shall  move  this  Honorable  Court  that  you  and  each  of  you  be  adjudged 
in  contempt  of  the  injunction  issued  under  and  pursuant  to  the  decree  in 
the  above  entitled  suit  and  for  an  attachment  against  you  and  each  of 
you  for  such  contempt  and  for  such  other  and  further  relief  as  to  this 
Court  may  seem  just. 

This  motion  will  be  founded  upon  the  affidavits  and  other  papers,  with 
copies  of  which  you  are  herewith  served,  and  the  exhibits  therein  referred 
to  which  are  at  our  office  subject  to  your  inspection,  and  such  other  affi- 
davits or  papers  as  may  be  served  upon  you  hereafter  and  upon  the  pro- 
ceedings, records  and  documents  heretofore  had  in  this  ease  and  now  on 
file  with  the  Clerk  of  this  Court. 

Yours  &c., 

GiFFORD  &  BXJLL 

Complts  Solrs. 
141  Broadway 

N.  Y.  City. 

CONTEMPT  FORM  III.— PETITION  FOR  RULE   TO   SHOW  CAUSE 

WHY  DEFENDANTS  AND  THEIR  ATTORNEYS  SHOULD  NOT 

BE   COMMITTED  FOR  CIVIL   CONTEMPT. 

[Application  denied.  See  record,  Stevens  v.  Missouri,  Kansas  &  Texas 
Ry.  Co.,  106  Fed.  771,  in  which  the  author  was  counsel  for  the  defendant.] 

[Title.] 

The  complainants  respectfully  show  unto  the  Court,  as  follows: 

That  on  or  about  the  7th  day  of  April,  1898,  they  commenced  the  action 

above  entitled  against  the  defendants  above  named  in  the  District  Court 

of  Bourbon  County,  State  of  Kansas. 

That  on  the  date  aforesaid,  the  District  Court  of  said  Bourbon  County, 

not  being  in  session,  and  the  Judge  of  said  Bourbon  County  District  Court 

being  then  absent  from  said  county,  the  Probate  Judge  of  said  Bourbon 
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County  made  an  order  in  said  case,  as  prayed  for  in  the  petition  of  the 
plaintiffs,  enjoining  and  restraining  the  Missouri,  Kansas  &  Texas  Railway 
Company,  and  The  Kansas  City  &  Pacific  EaUroad  Company,  defendants, 
and  each  and  all  of  their  officers,  directors,  servants  and  agents,  from  con- 
solidating, and  from  taking  any  action  towards  the  consolidation  of  the 
Kansas  City  &  Pacific  Eailroad  Company  and  the  Missouri,  Kansas  &  Texas 
Railway  Company  under  the  name  of  the  latter  company;  and  also  en- 
joining and  restraining  said  defendants,  their  officers,  directors,  servants 
and  agents,  from  taking  any  action  towards  the  cancellation  of  a  lease 
dated  May  13,  1890,  under  the  terms  of  which  the  said  Missouri,  Kansas 
&  Texas  Railway  Company  has  been,  since  August  1,  1890,  operating  the 
railroad  of  the  Kansas  City  &  Pacific  Railroad  Company,  running  from 
Paola,  Kansas,  to  a  point  in  the  Indian  Territory  about  six  miles  south 
of  the  town  of  CoffeyvUle,  Kansas;  and  also  enjoining  said  defendants, 
their  officers,  directors  and  agents,  from  cancelling,  or  exchanging  for  com- 
mon stock  of  The  Missouri,  Kansas  &  Texas  Railway  Company,  and  from 
calling  in  the  stock  of  the  Kansas  City  &  Pacific  Railroad  Company  be- 
longing to  the  estate  of  Robert  S.  Stevens,  deceased. 

And  your  petitioners  further  show  that  on  or  about  the  7th  day  of 
April,  1898,  after  said  petition  and  restraining  order  was  filed  in  the  office 
of  the  Clerk  of  the  District  Court  of  Bourbon  County,  Kansas,  and  after 
said  plaintiffs  had  given  security  for  costs,  as  required  by  law,  and  had 
given  an  injunction  bond,  as  required  by  said  restraining  order,  a  summons 
was  issued  out  of  said  District  Court,  endorsed  "Injunction  Allowed,"  and 
served  in  due  form  of  law  on  said  defendant,  The  Missouri,  Kansas  &  Texas 
Railway  Company,  by  the  delivery  by  the  Sheriff  of  said  Bourbon  Coimty 
to  the  freight  and  ticket  agent  of  said  Missouri,  Kansas  &  Texas  Railway 
Company  at  Fort  Scott,  Kansas,  of  a  duly  certified  copy  of  said  summons, 
with  all  the  endorsements  thereon,  which  said  service  was  duly  returned 
by  the  Sheriff  into  the  said  Court;  and  that  at  the  same  time,  and  on 
said  date,  there  was  issued  out  of  the  said  District  Court  of  Bourbon 
County,  Kansas,  a  summons  endorsed  "Injunction  Allowed,"  for  the  de- 
fendant, Kansas  City  &  Pacific  Railroad  Company,  which  last  named  sum- 
mons was  directed  to  the  Sheriff  of  Labette  County,  Kansas,  and  by  him 
served  on  the  7th  day  of  April,  1898,  at  Parsons,  Kansas,  on  Henry  W. 
Poor,  the  president  of  said  Kansas  City  &  Pacific  Railroad  Company. 
That  at  the  same  time  and  place  there  was  also  served  by  said  Sheriff  on 
Henry  W.  Poor,  president  as  aforesaid,  a  certified  copy  of  said  restraining 
order,  of  all  of  which  doings  the  Sheriff  of  Labette  County  made  return 
into  said  District  Court  of  Bourbon  County,  Kansas. 

And  your  petitioners  further  show  that  a  special  meeting  of  the  stock- 
holders of  the  Missouri,  Kansas  &  Texas  Railway  Company,  and  also  a 
special  meeting  of  the  stockholders  of  the  Kansas  City  &  Pacific  Railroad 
Company,  had  been  called  to  meet  at  Parsons,  Kansas,  on  said  7th  day  of 
April,  1898,  for  the  purpose  of  ratifying  and  approving  a  proposed  con- 
solidation of  the  defendants  herein,  under  the  name  of  the  Missouri, 
Kansas  &  Texas  Railway  Company.    But,  as  commanded  by  said  restraining 
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order  or  temporary  iujuuetion,  no  action  was  then  taken  looking  to  the 
consolidation  of  said  corporations,  and  no  action  was  then  taken  by  either 
of  the  defendants  looking  to  the  exchange  of  the  stock  of  the  Kansas  City 
&  Pacific  Eailway  Company  for  an  equal  amount  of  the  common  stock  of 
the  Missouri,  Kansas  &  Texas  Eailway  Company,  as  it  had  been  proposed 
to  do  at  said  stockholders'  meetings. 

And  your  petitioners  further  show  that  on  or  about  the  4th  day  of  May, 
1898,  the  defendants  jointly  filed  their  petition  in  said  District  Court  of 
Bourbon  County,  Kansas,  wherein  they  asked  the  removal  of  said  cause 
from  the  said  District  Court  into  this  court,  and  with  such  petition  for 
removal  filed  such  a  l)ond  as  is  required  by  law  in  such  cases;  that  there- 
after, and  on  or  about  the  4th  day  of  May,  1898,  said  District  Court  of 
Bourbon  County  made  and  entered  of  record  an  order  removing  said  cause 
to  this  court  as  prayed  for  in  said  petition,  and  ever  since  said  date 
said  cause  has  been  and  novr  is  pending  in  this  court.  Thereafter,  and 
on  the  26th  day  of  July,  1898,  on  the  application  of  complainants,  an 
order  was  made  by  this  court  permitting  said  complainants  to  amend  their 
bill  of  complaint  and  file  an  amendment  thereto;  that  thereafter,  on  the 
5th  day  of  September,  1898,  the  complainants  filed  an  amendment  and 
supplement  to  their  bill  of  complaint,  and  sent  a  copy  of  the  same  to 
T.  N.  Sedgwick,  one  of  the  attorneys  for  the  defendants,  as  required  by 
said  order.  And  your  petitioners  further  show  that  thereafter,  to  wit,  on 
the  14th  day  of  November,  1898,  the  Honorable  C.  G.  Foster,  then  one  of 
the  judges  of  this  court,  made  an  order,  which  was  entered  of  record  in 
this  cause,  enjoining  and  restraining  the  defendants,  their  oflaeers,  servants 
and  agents,  in  manner  and  form  substantially  as  they  had  been  theretofore 
enjoined  and  restrained,  and  were  then  enjoined  and  restrained  by  the 
order  so  as  aforesaid  made  in  the  said  cause.  A  copy  of  said  last  named 
order  was  mailed  by  the  deputy  clerk  of  the  United  States  Circuit  Court 
at  Fort  Scott,  Kansas,  to  T.  N.  Sedgwick,  one  of  the  attorneys  for  said 
defendants,  at  Parsons,  Kansas;  that  said  last  named  temporary  injunction 
or  restraining  order,  so  issued  by  Judge  Poster,  ever  since  its  date  has 
been  and  stUl  is  in  full  force  and  effect,  and  each  of  the  defendants,  and 
James  Hagerman  and,  T.  N.  Sedgvnck,  their  attorneys,  and  H.  C.  Kouse, 
President  of  the  Missouri,  Kansas  &  Texas  Eailway  Company,  and  Henry 
W.  Poor,  President  of  the  Kansas- City  &  Pacific  Eailroad  Company,  have 
at  all  times  had  personal  knowledge  and  notice  of  each  of  said  temporary 
injunctions  or  restraining  orders. 

And  your  petitioners  further  show  that  notwithstanding  the  premises, 
and  in  contempt  of  the  injunction  orders  aforesaid,  the  defendant  the 
Missouri,  Kansas  &  Texas  Eailway  Company,  by  H.  C.  Eouse,  its  president; 
James  Hagerman,  its  general  solicitor,  and  T.  N.  Sedg^vick,  its  general 
attorney  for  Kansas;  and  the  defendant  the  Kansas  City  &  Pacific  Eail- 
road Company,  by  Henry  W.  Poor,  its  president;  James  Hagerman,  its 
general  solicitor,  and  T.  N.  Sedgwick,  its  general  attorney  in  Kansas,  met 
at  Parsons  on  or  about  November  23,  1899,  and  then  and  there  took  such 
steps  that  on  the  24th  day  of  November,  1899,  there  was  filed  in  the  office 
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of  the  Secretary  of  State  for  the  State  of  Kansas  a  certain  so-called  in- 
denture of  consolidation  of  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany and  the  Kansas  City  and  Pacific  Eailroad  Company;  that  by  said  so- 
called  indenture  of  consolidation  the  complainants  are  and  were  first  advised 
that  on  the  10th  day  of  May,  1898,  at  the  adjourned  special  meeting  of  the 
stockholders  of  the  Missouri,  Kansas  &  Texas  Eailway  Company,  originally 
called  for  April  7,  1898,  a  so-called  contract  of  consolidation  between  the  de- 
fendants was  pretended  to  be  ratified  and  approved  by  parties  representing 
more  than  two-thirds  of  the  capital  stock,  preferred  and  common,  of  said 
Missouri,  Kansas  &  Texas  Eailway  Company;  that  at  said  meeting  there 
were  present  and  participating  therein  H.  C.  Eouse,  president;  James 
Hagerman,  general  solicitor,  and  T.  N.  Sedgwick,  general  attorney,  afore- 
said; that  it  also  appears  by  said  so-called  indenture  of  consolidation  that 
on  the  19th  day  of  July,  1899,  H.  C.  Eouse,  President  of  the  Missouri, 
Kansas  &  Texas  Eailway  Company,  and  Henry  W.  Poor,  President  of  the 
Kansas  City  &  Pacific  Eailroad  Company,  in  defiance  of  said  injunction 
orders,  and  in  contempt  of  this  Court,  executed  for  said  corporations  a 
contract  by  which  they  undertook  and  pretended  to  consolidate  the  two 
defendant  corporations  under  the  name  of  the  Missouri,  Kansas  &  Texas 
Eailway  Company.  Said  contract  also  pretends  to  provide  for  an  increase 
of  the  common  capital  stock  of  the  Missouri,  Kansas  &  Texas  Eailway 
Company  to  the  amount  of  two  million  five  hundred  thousand  ($2,500,000) 
dollars,  which  is  to  be  exchanged,  share  for  share,  for  the  outstanding 
capital  stock  of  the  Kansas  City  &  Pacific  Eailroad  Company,  in  the  City 
of  New  York.  Said  contract  also  pretends  to  provide  for  the  cancellation 
of  the  lease  hereinbefore  described,  except  as  to  the  guaranty  in  said  lease 
contained,  whereby  the  Missouri,  Kansas  &  Texas  Eailway  Company  agrees 
to  pay  certain  interest  on  the  mortgage  indebtedness  of  the  Kansas  City 
&  Pacific  Eailroad  Company ;  that  said  pretended  indenture  of  consolidation 
also  shows  that  the  Southwestern  Coal  &  Improvement  Company,  by  Colgate 
Hoyt,  its  vice-president,  pretending  to  own  16,715  shares  of  the  capital 
stock  of  the  Kansas  City  &  Pacific  Eailroad  Company;  H.  C.  Eouse  pre- 
tending to  own  five  shares  of  said  capital  stock;  Henry  W.  Poor  pretending 
to  own  five  shares  of  said  capital  stock,  and  Colgate  Hoyt,  pretending  to 
own  five  shares  of  said  capital  stock,  on  or  about  the  19th  day  of  July,  1899, 
undertook  and  pretended  to  ratify  and  approve  said  so-called  indenture  of 
consolidation;  that  said  Southwestern  Coal  &  Improvement  Company  is  a 
corporation  organized  under  the  laws  of  West  Virginia,  and  its  capital 
stock  is  wholly  owned  by  the  Missouri,  Kansas  &  Texas  Eailway  Company; 
that  Colgate  Hoyt,  vice-president  of  said  Southwestern  Coal  &  Improvement 
Company,  is  also  a  director  and  officer  of  the  Missouri,  Kansas  &  Texas 
Eailway  Company;  that  no  other  stockholder  of  the  Kansas  City  &  Pacific 
Eailroad  Company  has  consented  to  said  so-called  consolidation,  and  said 
consolidation  proceedings  have  been  carried  on  solely  by  and  between  per- 
sons in  the  employ  of  the  Missouri,  Kansas  &  Texas  Eailway  Company; 
that  by  said  pretended  indenture  of  consolidation  the  defendants,  their 
oflBcers  and  agents  aforesaid,  are  undertaking  to  compel  the  complainants 
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to  exchange  t'nelve  hundred  and  seventy-three  (1,273)  shares  of  the  stock 
of  the  Kansas  City  &  Pacific  Railroad  Company,  owned  by  the  estate  of 
Robert  S.  Stevens,  for  an  equal  number  of  shares  of  the  common  stock  of 
the  Missouri,  Kansas  &  Texas  Railway  Company,  and  are  also  undertaking 
and  pretending  to  cancel  the  lease,  dated  March  13,  1890,  from  the  Kansas 
City  &  Pacific  Railroad  Company  to  the  Missouri,  Kansas  &  Texas  Railway 
Company,  a  copy  of  which  is  attached  to  the  bill  of  complaint. 

And  your  petitioners  further  show  that  pursuant  to  the  plan  of  the 
defendants,  and  oflSeers  of  said  defendants  hereinbefore  named,  to  con- 
solidate said  corporations;  and  in  furtherance  of  their  determination  to 
compel  complainants  to  exchange  the  stock  of  the  Kansas  City  &  Pacific 
Railroad  Company  now  held  by  them  as  executors  under  the  last  will  and 
testament  of  Robert  S.  Stevens,  deceased,  for  an  equal  amount  of  the 
common  stock  of  the  Missouri,  Kansas  &  Texas  Railway  Company;  and 
also  in  pursuance  of  the  scheme  of  said  defendants,  and  of  said  officers  of 
said  defendants,  to  cancel  the  lease  aforesaid  from  the  Kansas  City  & 
Pacific  Railroad  Company  to  the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, said  Henry  W.  Poor,  as  president  of  the  Kansas  City  &  Pacific 
Railroad  Company,,  acting  by  and  through  said  T.  N.  Sedgwick,  the  general 
attorney  in  Kansas  for  said  defendants,  on  the  27th  day  of  December,  1899, 
caused  to  be  published  in  the  Parsons  Daily  Sun,  of  Parsons,  Kansas,  an 
advertisement  in  which  said  Poor,  in  substance,  undertook  to  give  notice 
to  the  stockholders  of  the  Kansas  City  &  Pacific  Railroad  Company  that 
by  authority  of  the  board  of  directors  of  said  corporation,  and  pursuant 
to  the  terms  of  the  aforesaid  so-called  indenture  of  consolidation,  there  had 
been  deposited  with  him  (Poor)  twenty-five  thousand  (25,000)  shares  of 
the  common  stock  of  said  so-called  consolidated  company  for  exchange  for 
the  capital  stock  of  the  Kansas  City  &  Pacific  Railroad  Company.  Said 
advertisement  also  purported  to  notify  all  holders  of  shares  of  stock  in 
said  The  Kansas  City  &  Pacific  Railroad  Company  to  deliver  their  stock  at 
the  office  of  said  corporation,  45  "Wall  street,  in  the  City  of  New  York,  to 
the  said  Henry  W.  Poor,  as  president  aforesaid,  so  that  the  said  stock  can 
be  exchanged,  share  for  share,  for  said  stock  of  said  so-called  consolidated 
company,  and  so  that  said  stock  of  The  Kansas  City  &  Pacific  Railroad 
Company  can  be  canceled  by  him;  and  said  advertisement  further  pre- 
tended to  notify  the  stockholders  of  The  Kansas  City  &  Pacific  Railroad 
Company  that  such  exchange  of  stock  will  be  made  between  the  hours  of 
ten  o'clock  a.  m.  and  three  o'clock  p.  M.,  except  Saturday,  and  on  such 
day  between  the  hours  of  ten  o  'clock  a.  m.  and  twelve  o  'clock  noon,  of  the 
week  beginning  Tuesday,  February  13,  1900. 

And  your  petitioners  further  show  that  after  the  meeting  between  said 
Rouse,  Poor,  Hagerman  and  Sedgwick,  at  Parsons,  Kansas,  on  November  23, 
1899,  hereinbefore  set  forth,  the  defendant,  The  Missouri,  Kansas  &  Texas 
Railway  Company  on  December  2,  1899,  caused  to  be  inserted  in  sundry 
financial  papers,  in  the  City  of  New  York,  notices  that  it  proposed  to  in- 
crease its  capital  stock  to  the  amount  of  two  million,  five  hundred  thousand 
($2,500,000)    dollars,   for   the   purpose   of   absorbing   l)y    consolidation   the 
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Kansas  C?ity  &  Pacific  Railroad  Company,  and  thereafter  listed  said  so- 
called  increase  of  stock  on  the  New  York  Stock  Exchange ;  and  said  Henry 
W.  Poor,  in  his  capacity  of  president  of  the  Kansas  City  &  Pacific  Railroad 
Company,  also  gave  notice  in  said  financial  papers  of  the  exchange  of 
stock  set  forth  in  the  advertisement,  hereinbefore  referred  to,  appearing 
in  the  Parsons  Daily  Sun,  of  date  December  27,  1899 ;  that  said  Rouse  and 
said  Poor,  the  presidents  of  the  defendants  have  no  office  in  the  State  of 
Kansas,  nor  has  The  Kansas  &  Pacific  Railroad  Company  any  office  in  said 
State,  nor  does  any  one  of  its  officers  reside  in  or  keep  an  office  in  said  State, 
and  all  of  the  acts  that  have  been  performed,  or  will  hereafter  be  per- 
formed in  pursuance  of  said  pretended  consolidation,  have  taken  place,  and 
will  take  place,  outside  of  said  State  and  in  the  City  of  New  York,  except 
as  hereinbefore  stated. 

That  each  and  all  of  the  acts  aforesaid  have  been  taken  by  said  de- 
fendants at  the  instance  of  H.  C.  Rouse,  president  of  the  Missouri,  Kansas 
&  Texas  Railway  Company,  and  Henry  W.  Poor,  president  of  the  Kansas 
City  &  Pacific  Railroad  Company,  ajid  at  the  instance  and  under  the  advice 
and  counsel  of  James  Hagerman  and  T.  N.  Sedgwick,  the  attorneys  and 
solicitors  for  said  defendants  aforesaid. 

And  your  petitioners  refer  to  the  files  and  records  in  this  cause,  and 
make  the  same  a  part  hereof,  and  they  also  attach  hereto  a  certified  copy 
of  said  so-called  indenture  of  consolidation. 

Wherefore,  your  petitioners  pray  the  issuance  and  service  on  said  de- 
fendants, and  on  said  Rouse,  Poor,  Hagerman  and  Sedgwick,  of  a  rule  re- 
quiring them,  on  a  day  to  be  named  therein,  to  appear  before  this  Honorable 
Court  to  show  cause  why  they,  and  each  of  them,  should  not  be  committed 
for  contempt  in  violating  said  injunction  orders  in  manner  aforesaid;  and 
your  petitioners  will  ever  pray,  etc.,  etc. 

Holmes  &  Perry, 
Kelso  &  Van  Tutl, 

Solicitors  for  Complainants. 

W.  C.  Perry, 

Of  Counsel. 

[Annexed  were  affidavit  and  exhibits.] 

CONTEMPT  FORM  IV.— INFORMATION  FOR  CRIMINAL 
CONTEMPT. 

[Title.] 

L.  Ert  Slack,  United  States  Attorney  for  the  District  of  Indiana,  gives 
the  Court  to  understand  and  be  informed  that  heretofore,  towit:  on  the 
31st  day  of  October,  1919,  the  United  States  of  America  filed  in  the 
District  Court  of  the  United  States  for  the  District  of  Indiana  its  bill  of 
complaint  against  the  following  named  defendants,  towit:  Frank  ,1.  Hayes, 
John  L.  Lewis  [naming  other  persons  against  whom  the  information  was 
filed],  and  others  for  the  purpose  of  restraining  said  defendants  and  other 
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persons^  whose  names  are  unknown  from  further  engaging  in  and  carrying 
out  a  conspiracy,  combination,  agreement  and  arrangement. 

(a)  To  restrict  the  supply  and  distribution  throughout  the  United  States 
of  a  necessary,  within  the  meaning  of  the  Act  of  Congress  of  August  10, 
1917,  entitled 

"An  Act  to  provide  further  for  the  National  security  and  defense 
by  encouraging  the  production,  conserving  the  supply  and  controlling 
the  distribution  of  food  products  and  fuel"— namely :  bituminous 
coal — 

(b)  To  restrict  the  distribution  of  such  coal  in  interstate  commerce 
throughout  the  United  States,  and  (c)  To  restrict  the  operation  by  the 
United  States  of  the  railroads  of  the  country  by  means  of  the  consumption 
of  such  coal.  By  the  terms  of  said  bill  of  complaint  it  was  made  to  appear 
that  bituminous  coal  is  the  most  important  fuel  consumed  in  the  United 
States;  that  it  is  used  throughout  the  United  States  in  the  generation  of 
steam  and  electricity  for  motive  power  in  the  operation  of  railroads,  steam- 
boat lines,  power  plants,  street  car  lines,  factories  and  industrial  plants  of 
all  kinds,  and  in  the  generation  of  heat  in  hotels,  office  buildings,  apart- 
ment houses  and  private  dwellings  for  the  purpose  of  protection  against 
cold;  that  it  is  mined  and  produced  from  the  ground  to  the  extent  of 
approximately  five  hundred  million  net  tons  annually  in  the  States  of 
Alabama,  Arkansas,  Colorado,  Georgia,  Illinois,  Indiana,  Iowa,  Kansas, 
Kentucky,  Maryland,  Michigan,  Missouri,  Montana,  New  Mexico,  North 
Dakota,  Ohio,  Oklahoma,  Pennsylvania,  Tennessee,  Texas,  Utah,  Virginia, 
West  Virginia  and  Wyoming,  the  largest  production  however,  being  in  the 
States  of  Pennsylvania,  Illinois  and  West  Virginia;  that  it  is  mined  from 
the  ground  by  human  labor,  particularly  in  the  three  states  last  mentioned, 
and  is  shipped  and  distributed  from  the  mines,  in  .interstate  commerce,  into 
all  the  States  of  the  United  States,  for  the  above  described  uses  in  the 
generation  of  heat  and  power,  including  the  operation  of  the  railroads  of 
the  country.  By  said  bill  it  was  further  made  to  appear  that  approximately 
615,000  miners  and  mine  workers  are  engaged  in  the  United  States  in  the 
production  of  bituminous  coal,  of  whom,  upwards  of  400,000  are  members 
of  local  trade  unions  and  district  unions  and  of  the  International  Union, 
United  Mine  Workers  of  America,  an  organization  of  all  the  members  of 
the  aforesaid  union  and  of  certain  local  and  district  unions  of  bituminous 
coal  miners  and  mine  workers  in  Canada.  [Next  were  set  forth  the  other 
allegations  and  prayers  of  the  bill  in  equity  to  enjoin  the  strike.] 

and  as  follows: 

"Sec.  4.  That  it  is  hereby  made  unlawful  for  any  person  to  con- 
spire, combine,  agree  or  arrange  with  any  other  person  (a)  to  limit 
the  facilities  for  transporting,  producing,  harvesting,  manufacturing, 
supplying,  storing  or  dealing  in  any  necessaries;  (b)  to  restrict  the 
supply  of  any  necessaries;  (c)  to  restrict  distribution  of  any  neces- 
saries," etc., 
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and  as  follows: 


"Sec.  24.  That  the  provisions  of  this  act  shall  cease  to  be  in  effect 
when  the  existing  state  of  war  between  the  United  States  and  Germany 
shall  have  terminated,  and  the  fact  and  date  of  such  termination  shall 
be  ascertained  and  proclaimed  by  the  President." 

That  it  was  further  made  to  appear  by  said  bill,  for  the  purpose  of 
carrying  out  the  provisions  of  the  said  Act  of  Congress,  there  was  sub- 
sequently established  by  the  President  of  the  United  States,  and  recognized 
by  Presidential  proclamation,  an  administrative  body  known  as  the  United 
States  Fuel  Administration,  at  Washington  in  the  District  of  Columbia, 
which  body,  pursuant  to  the  authority  of  said  proclamation,  exercised  a 
large  measure  of  control  and  supervision  oyer  the  production  and  distribu- 
tion of  bituminous  coal  throughout  the  United  States ;  that  with  the  official 
approval  and  sanction  of  the  United  States  Fuel  Administration  there  was, 
entered  into,  at  Washington  in  the  District  of  Columbia,  on  October  6, 
1917,  a  supplemental  agreement  (the  so-called  Washington  Wage  Agree- 
ment) between  the  operators  and  the  union  mine  workers  of  the  so-called 
central  competitive  fields,  composed  of  Western  Pennsylvania,  Ohio,  Indiana 
and  Illinois,  for  an  increase  in  the  production  of  bituminous  coal  and  an 
increase  in  wages  to  the  miners  and  mine  workers  over  the  then  existing  scale 
of  compensation;  that  said  agreement  provided  for  an  advance  of  ten  cents 
per  ton  to  miners,  and  for  advances  ranging  from  75  cents  to  $1.40  per  day 
to  laborers,  and  for  an  advance  of  15  per  cent  for  yardage  and  dead  work, 
resulting  in  an  increase  to  miners  of  50  per  cent,  and  to  the  best  paid 
laborers  of  78  per  cent  over  the  wages  of  April  1st,  1914;  that  said  agree- 
ment also  provided  for  the  establishment  of  automatic  penalties  to  be 
imposed  upon  miners  for  working  less  than  eight  hours  per  day,  as  stipu- 
lated in  the  then  existing  wage  agreement,  in  order  to  avoid  a  shortage  of 
coal,  it  being  considered  that  no  such  shortage  would  develop  if  the  miners 
then  at  work  would  work  eight  hours  per  day  during  five  days  of  the  week. 
The  said  agreement  also  contained  the  following  provision: 

"Subject  to  the  next  biennial  convention  of  the  United  Mine  Workers 
of  America,  the  mine  workers'  representatives  agree  that  the  present 
contract  be  extended  during  the  continuation  of  war,  and  not  to  exceed 
two  years  from  April  1,  1918;  " 

that  subsequently  the  succeeding  biennial  convention  of  the  International 
Union,  United  Mine  Workers  of  America,  duly  ratified  and  approved  said 
Washington  Wage  Agreement. 

That  by  said  bill  it  was  further  made  to  appear  that  in  September,  1919, 
there  was  held  at  Cleveland,  Ohio,  the  27th  successive  constitutional  and  the 
4th  biennial  convention  of  the  International  Union,  United  Mine  Workers 
of  America,  at  which  session  the  principal  subject  considered  and  dealt 
with  by  the  said  convention  was  a  formulation  of  new  and  further  wage 
demands  which  the  miners  were  to  place  before  the  operators  of  the  central 
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competitive  field  at  a  Joiixt  coufereiu'e  with  such  operators  at  Buffalo,  on 
September  25,  1919;  that  at  said  convention,  the  vice-president  and  acting 
president  of  said  International  Union,  United  Mine  Workers  of  America, 
read  a  report  in  which  he  recommended  that  the  convention  take  action 
declaring  the  Washington  Wage  Agreement  officially  terminated  at  a  date 
not  later  than  November  1st;  that  the  automatic  penalty  clause  of  the 
Washington  Wage  Agreement  be  eliminated  in  the  next  contract,  and  that 
if  a  basic  agreement  for  the  central  competitive  field  should  not  be  nego- 
tiated by  November  Ist  there  should  be  a  complete  cessation  of  mining 
operations  by  all  the  members  of  the  United  Mine  Workers  of  America; 
that  upon  September  22,  1919,  the  defendants  constituting  the  so-called 
scale  committee  submitted  a  report  to  said  convention  recommending,  among 
other  things,  that  the  convention  demand  a  60  per  cent,  increase  applicable 
to  all  classifications  of  day  labor,  and  to  all  tonnage,  yardage  and  dead 
work  rates  throughout  the  central  competitive  fields;  that  all  new  wage 
agreements  replacing  existing  agreements  should  be  based  on  a  six-hour 
work  day,  from  bank  to  bank,  five  days  per  week,  the  abolition  of  all 
automatic  penalty  clauses;  that  all  contracts  in  the  bituminous  fields  should 
be  declared  to  expire  November  1,  1919;  that  no  agreement  for  the  central 
competitive  field  should  be  concluded  until  the  convention  should  have  been 
reconvened  at  Indianapolis,  Indiana,  on  a  date  to  be  designated  by  the 
resident  international  officers,  and  until  it  should  have  ratified  such  con- 
tract; and  that  "in  the  event  a  satisfactory  wage  agreement  is  not  secured 
for  the  central  competitive  field  before  November  1,  1919,  to  replace  the 
one  now  in  effect,  that  the  international  officers  be  authorized  to  and  are 
hereby  instructed  to  call  a  general  strike  of  all  bituminous  miners  and  mine 
workers  throughout  the  United  States,  the  same  to  become  effective  Novem- 
ber 1,  1919. 

That  the  acting  president  thereupon  explained  to  the  convention  that 
if  the  general  strike  should  be  called  for  November  1,  1919,  the  convention 
would  not  be  reconvened,  and  that  the  international  officials  were  clothed 
with  full  authority  to  handle  the  strike;  whereupon,  the  report  of  the  scale 
committee  was  adopted  by  the  convention  and  the  convention  was  declared 
closed. 

That  by  said  bill  it  was  further  made  to  appear  that  subsequently,  at 
Buffalo,  on  September  25,  1919,  certain  of  the  delegates  to  the  above  men- 
tioned convention  who  had  been  designated  and  the  members  of  the  said 
scale  committee  participated  in  a  joint  wage  conference  with  the  operators 
of  the  bituminous  mines  of  the  central  field;  that  after  prolonged  negotia- 
tions a  motion  w-as  made  in  behalf  of  the  miners  and  mine  workers  that 
their  demands  be  adopted  as  a  whole,  including  the  60  per  cent,  wage  in- 
crease, and  a  motion  was  made  in  behalf  of  the  operators  to  continue  the 
existing  agreement  in  effect  until  March  31,  1920.  Both  motions  were  de- 
feated. Thereupon,  a  sub-committee  of  representatives  of  both  the  miners 
and  mine  workers  and  of  the  operators  was  appointed  to  conduct  negotia- 
tions, and  adjourned  to  meet  in  Philadelphia  on  Thursday,  October  9,  1919. 

The  representatives  of  the  miners  and  mine  workers  were  thereupon  un- 
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successful  ill  having  their  demands  granted,  and  the  sub-eonimittee  ad- 
journed without  having  reached  an  agreement. 

That  by  said  bill  it  was  further  made  to  appear  that  subsequently,  at 
Indianapolis  within  this  district,  the  defendants,  being  officers  of  the 
International  Union,  United  Mine  Workers  of  America,  and  other  persons 
whose  names  are  unknown  to  the  plaintiff,  in  an  effort  to  enforce  and 
coerce  the  operators  of  bituminous  mines  in  the  central  competitive  field  to 
grant  the  above  enumerated  demands  of  the  officers  and  delegates  of  said 
union,  including  the  demand  for  a  60  per  cent,  increase  in  wages  for  the 
miners  and  mine  workers  in  the  central  competitive  field  who  are  members 
of  the  said  union,  in  violation  of  the  aforesaid  act  of  Congress  of  August 
10,  1917,  and  against  the  public  policy  of  the  United  States  of  America, 
unlawfully  and  knowingly  conspired,  combined,  agreed  and  arranged  to- 
gether to  restrict  the  supply  and  distribution  and  to  limit  the  facilities  for 
transporting  and  supplying  bituminous  coal  from  all  the  mines  where  such 
coal  is  produced,  as  herein  before  described,  to  and  throughout  all  the 
States  of  the  United  States,  for  the  various  uses  mentioned,  by  means  of 
declaring,  enforcing  and  maintaining  the  said  general  strike  or  cessation 
of  labor  on  the  part  of  all  bituminous  miners  and  mine  workers  who  are 
members  of  the  International  Union,  United  Mine  Workers  of  America. 

That  pursuant  to  said  conspiracy,  combination,  agreement  and  arrange- 
ment, the  defendants,  at  the  city  of  Indianapolis,  Indiana,  within  this 
district,  on  October  15th  or  16th,  1919,  under  the  authority  conferred  upon 
them  as  officers  of  the  said  International  Union,  United  Mine  Workers  of 
America,  issued  so-called  strike  orders  signed  by  defendants  John  L.  Lewis 
and  William  Green,  to  the  various  unions  and  members  of  local  unions  who 
are  members  of  the  said  International  Union,  to  cease  all  work  in  the 
mining  of  bituminous  coal  at  midnight  on  Friday,  October  31,  1919,  and 
until  further  orders,  and  that  they  had  issued  supplemental  instructions 
and  orders  necessary  to  the  fulfillment  of  such  orders  to  cease  work. 

That  furthei  means  of  carrying  out  the  said  unlawful  conspiracy,  com- 
bination, agreenwent  and  arrangement  agreed  upon  by  the  defendants  as  a 
part  of  such  conspiracy,  combination,  agreement  and  arrangement,  would 
therefter  consist  in  the  issuance  of  further  and  supplemental  orders  and 
instructions  covering  and  arranging  for  all  necessary  details  of  a  successful 
enforcement  of  the  strike,  and  in  the  continuous  and  repeated  issuance  and 
promulgation  by  the  defendants  of  messages  of  encouragement  and  exhorta- 
tion to  continue  to  abstain  from  work  and  not  return  to  the  mines,  and 
in  the  issuance  and  distribution  to  the  striking  miners  and  mine  workers 
of  so-called  strike  benefits  or  sums  of  money  previously  accumulated  and 
subsequently  acquired  for  the  purpose  of  assisting  the  striking  miners  and 
mine  workers  to  subsist  without  their  wages  temporarily  and  long  enough 
to  produce  a  shortage  of  bituminous  coal  so  acute  as  to  cause  widespread 
National  distress,  and  thereby  enforce  compliance  with  the  defendants' 
aforesaid  demands. 

By  said  bill  it  is  further  made  to  appear  that  at  Washington  in  the 
District  of  Columbia,  on  or  about  October  15,  1919,  and  thereafter,  there 
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was  held,  at  the  instance  of  the  Secretary  of  Labor  of  the  United  States,  a 
conference  between  the  defendants  and  the  operators  of  bituminous  mines 
in  the  central  competitive  field,  in  the  course  of  which  the  President  of  the 
United  States  proposed  to  the  conference  that  the  defendants '  above  stated 
demands  should  be  submitted  to  negotiation  and  arbitration.  The  operators 
consented  to  such  proposal  of  the  President  of  the  United  States,  but  the 
defendants  present  at  such  conference  refused  to  submit  their  demands  to 
arbitration  and  declared  that  unless  they  were  granted  on  or  before  October 
31,  1919,  the  strike  would  take  effect. 

By  said  bill  it  was  further  made  to  appear  that  said  strike  and  cessation 
of  work  ordered  by  the  defendants  to  begin  at  midnight  on  Friday,  Octo- 
ber 31,  1919,  will,  as  the  defendants  publicly  and  authoritatively  declare 
as  officials  of  the  said  International  Union,  United  Mine  Workers  of 
America,  be  successful  in  reducing  the  production  of  bituminous  coal  in 
this  country  by  at  least  80  per  cent,  and  will  result  in  a  widespread  shut- 
ting down  of  factories  and  industrial  operations,  and  consequently  in 
enforced  idleness  and  cessation  of  wages  to  vast  numbers  of  workers 
throughout  the  country  in  the  curtailment  of  production  of  many  necessary 
articles  and  commodities,  and  of  gas  and  electricity,  and  in  widespread 
suffering  from  cold  in  large  sections  of  the  United  States,  so  as  to  cause 
a  National  disaster  in  those  respects. 

By  said  bill  it  is  further  made  to  appear  that  pursuant  to  the  Act  of 
Congress  of  August  29,  1916,  entitled 

' '  An  Act  making  appropriations  for  the  support  of  the  Army  for 
the  fiscal  year  ending  June  30,  1917,  and  for  other  purposes," 

providing  as  follows: 

•  ' '  The  President,  in  time  of  war,  is  empowered  through  the  Secretary 

of  War,  to  take  possession  and  assume  control  of  any  system  or  sys- 
tems of  transportation,  or  any  part  thereof,  and  to  utilize  the  same, 
to  the  exclusion  as  far  as  may  be  necessary  of  all  other  traffic  thereon 
for  the  transfer  or  transportation  of  troops,  war  material  and  equip- 
ment, or  for  such  other  purposes  connected  with  the  emergency  as  may 
be  needful  or  desirable," 

the  President  of  the  United  States,  acting  through  the  Secretary  of  War 
and  the  Director  General  of  Eailroads,  by  Presidential  proclamation  of 
December  26,  1917,  took  possession  and  assumed  control  of  the  railroad 
systems  of  transportation  and  the  appurtenances  thereof  within  the  United 
States  and  has  continuously  thereafter  operated  such  railroads  by  virtue  of 
such  possession  and  control. 

The  Act  of  Congress  of  March  21,  1918,  entitled 

"An  Act  to  provide  for  the  operation  of  transportation  systems 
while  under  Federal  control,  for  the  just  compensation  of  their  owners, 
and  for  other  purposes," 
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provides  as  follows: 

' '  That  the  President,  having  in  time  of  war  taken  over  the  posses- 
sion, use,  control  and  operation  (called  herein  Federal  control)  of 
certain  railroads  and  systems  of  transportation  (called  herein  carriers), 
is  hereby  authorized  to  agree  with  and  to  guarantee  to  any  such  carrier 
making  operating  returns  to  the  Interstate  Commerce  Commission,  that 
during  the  period  of  such  Federal  control,  it  shall  receive  as  just 
compensation  an  annual  sum,  payable  from  time  to  time  in  reasonable 
instalments,  for  each  year  and  pro  rata  for  any  fractional  year  of 
such  Federal  control,  not  exceeding  a  sum  equivalent  as  nearly  as  may 
be  to  its  average  annual  railway  operating  income  for  the  three  years 
ending  June  30,  1917." 

A  Presidential  proclamation,  dated  March  29,  1918,  authorized  the  Di- 
rector General  of  Eailroads,  in  the  name  of  the  President,  or  in  the  name 
of  the  Director  General,  or  such  agencies  as  he  may  designate,  to  agree 
with  the  owners  of  the  railroads  upon  the  amount  of  compensation  to  be 
paid  pursuant  to  law.  Pursuant  to  such  authority  the  Director  General  of 
Eailroads,  at  various  dates,  entered  into  contracts  with  the  owners  of  the 
principal  railroad  systems  of  the  country,  guaranteeing  to  them  annual 
compensation  calculated  upon  the  basis  of  and  approximately  equivalent  to 
the  average  annual  railway  operating  income  for  the  three  years  ended 
June  30,  1917 ;  which  contracts  are  still  in  force  and  effect. 

It  is  further  made  to  appear  by  said  bill  that  enormous  and  continuous 
supplies  of  bituminous  coal  are  essential  to  the  continuous  operation  of 
the  railroads  by  the  Director  General  of  Eailroads,  the  daily  requirements 
for  such  purpose  being  approximately  387,000  tons.  The  Director  General 
of  Eailroads  has  approximately  1,237  contracts  with  the  operators  of  the 
bituminous  mines  for  the  furnishing  of  bituminous  coal  for  the  purpose  . 
of  operation  of  the  railroads,  which  contracts  provide  for  the  furnishing 
of  approximately  387,000  tons  of  such  coal  per  day,  or  approximately  the 
aggregate  actual  daily  requirements  of  the  railroads.  Approximately  60 
per  cent,  of  such  contracts  by  volume  are  effective  by  their  terms  until 
March  31,  1920;  the  remainder,  until  later  dates. 

By  said  bill  it  was  further  made  to  appear  that  if  the  aforesaid  strike, 
ordered  by  the  defendants  to  begin  at  midnight  of  October  31,  1919,  be- 
comes and  remains  effective,  as  the  defendants  declare  it  will,  it  will  be 
impossible  for  the  operators  of  the  bituminous  mines  to  fulfill  their  afore- 
said contracts  for  supplying  coal  to  the  Director  General  of  Eailroads  for 
the  operation  of  the  railroads  of  the  United  States,  and  it  will  thereupon 
become  impossible  for  the  Government  of  the  United  States  through  the 
Director  General  of  Eailroads,  to  continue  to  operate  the  railroads  of  the 
country  and  the  operation  of  freight  and  passenger  trains  and  the  trans- 
portation of  persons  and  property  by  railroads  throughout  the  country  will 
have  to  be  discontinued  and  abandoned.  The  operating  revenues  of  tlie 
railroads  for  the  present  year  will  thus  be  enormously  reduced  below  the 
average  annual  revenues  earned  during  the  three  years  ended  June  30,  1917, 
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and  the  deficit  this  incurred  will  have  to  be  made  up  and  supplied  by  the 
Government  of  the  United  States  under  its  aforesaid  guaranties  to  the 
owners  of  the  principal  railroads  of  the  country  of  annual  revenues  equiva- 
lent to  the  average  operating  annual  revenues  for  the  three  years  ended 
June  30,  1917,  out  of  the  public  treasury  and  out  of  other  revenues  derived 
by  the  Government  from  taxation.  In  addition  to  this  a  suspension  of 
the  operation  of  the  railroads  will  make  it  impossible  for  the  Government 
to  continue  the  transportation  of  the  mail,  the  army  of  the  United  States, 
the  food  supplies  of  the  people,  the  raw  materials  essential  to  the  industries 
of  the  country,  and  the  output  of  the  factories,  and  will  paralyze  both  intra 
and  interstate  commerce. 

By  said  bill  it  was  further  made  to  appear  that  the  aforesaid  de- 
fendants, or  many  of  them,  and  persons  whose  names  are  unknown  to  the 
plaintiff  who  are  associated  with  the  defendants  in  their  said  unlawful 
conspiracy,  combination,  agreement  and  arrangement  on  October  29,  1919, 
assembled  at  the  principal  offices  of  the  International  Union,  United  Mine 
Workers  of  America,  at  Indianapolis  in  this  District,  and  considered  a 
final  message  and  appeal  to  them,  made  by  the  President  of  the  United 
States  on  October  25,  1919,  to  refrain  from  enforcing  the  aforesaid  strike 
order  to  begin  at  midnight   on  October  31,  1919. 

Said  defendants  have  publicly  declared,  however,  that  the  said  strike 
will  not  be  cancelled  and  that  the  defendants  will  take  further  proceedings 
to  render  it  effective.  They  have  already  determined,  voted  and  resolved 
among  themselves  that  the  said  strike  shall  become  effective  and  that  the 
preparations  therefor  by  the  defendants  shall  continue,  and  they  are  about 
to  send  out  messages  announcing  and  declaring  to  the  members  of  the 
International  Union,  United  Mine  Workers  of  America,  and  to  the  local 
and  district  unions  thereof,  that  the  said  strike  shall  be  enforced  and  be- 
come effective,  as  previously  announced,  at  midnight  on  October  31,  1919. 
The  various  members  of  the  said  union  and  the  local  and  district  unions 
thereof,  are  now  awaiting  the  issuance  of  such  messages  by  the  defendants 
in  order  to  determine  whether  or  not  the  members  of  said  union  shall 
cease  work  at  midnight  on  October  31,  1919.  The  issuance  of  such  mes- 
sages will  render  the  strike  effective  at  the  time  mentioned,  and  wiU  render 
it  much  more  difficult  to  terminate  the  strike  by  the  return  of  the  miners 
to  work  after  having  ceased  work  than  it  would  be  to  prevent  the  effective 
operation  of  the  strike  if  the  message  were  not  issued,  in  which  event  large 
numbers  of  the  members  of  such  union  Avould,  in  all  probability,  not  cease 
work. 

The  aforesaid  messages  will  be  issued  forthwith  by  the  defendants  unless 
they  are  immediately  restrained  by  the  restraining  order  of  this  court. 
Unless  so  restrained  the  defendants  will  issue  further  orders  essential  to 
rendering  effective  and  maintaining  said  strike  and  cessation  from  work, 
without  which  orders  such  strike  would  not  continue  effective  and  the  men 
would  return  to  work. 

The  defendants  will  also,  unless  so  restrained,  proceed  to  distribute  strike 
benefits  as  aforesaid  to  the  various  miners  and  mine  workers  on  strike    so 
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as  to  compensate  them  for  their  loss  of  wages  while  on  strike;  thus  the 
defendants  will  render  effective  and  maintain  the  said  strike,  and  they 
will  thus  stop  the  production  and  distribution  of  bituminous  coal  through- 
out the  country,  so  as  to  paralyze  the  industries  of  the  country  and  throw 
large  numbers  of  workmen  into  enforced  idleness,  and  cause  widespread 
suffering  from  cold,  and  disrupt  the  operation  of  the  railroads  of  the  coun- 
try by  the  plaintiff,  the  United  States  of  America,  and  require  the  plain- 
tiff to  meet  the  resultant  deficiencies  in  railroad  operating  revenues  by  dis- 
bursements out  of  the  public  treasury  as  aforesaid. 

The  plaintiff  is  without  adequate  remedy  in  the  premises  to  prevent  the 
bringing  about  of  such  catastrophe  by  the  unlawful  acts  and  doings  of 
the  defendants,  and  the  other  persons  associated  with  them  in  such  acts, 
whose  names  are  unknown  to  the  plaintiff,  except  in  a  court  of  Equity, 
and  by  the  immediate  restraining  orders  and  subsequent  injunctions  and 
decrees  of  the  Court. 

That  upon  the  facts  thus  made  to  appear  the  plaintiff,  the  United  States 
of  America,  prayed  the  following  injunctive  relief: 

First:  That  writs  of  subpoena  issue  direct  to  each  and  every  of  the 
defendants,  commanding  them  to  appear  herein  and  answer  (but  not  under 
oath,  answer  under  oath  being  hereby  expressly  waived)  the  allegations 
contained  in  this  complaint,  and  to  abide  by  and  perform  such  orders  and 
decrees  as  the  court  may  make  in  the  premises. 

Second:  That  the  Court  issue  forthwith  its  restraining  order,  directed 
to  each  of  the  said  defendants,  both  as  individuals  and  in  their  represen- 
tative capacities,  and  to  all  other  persons  whose  names  are  unknown  to  the 
petitioner,  unlawfully  combining,  conspiring,  agreeing  and  arranging  with 
them,  and  to  all  other  persons  whomsoever,  commanding  and  enjoining 
them  not  to  issue  any  messages  that  the  aforesaid  strike  is  to  be  enforced, 
as  previously  announced,  and  to  desist  and  refrain  from  doing  any  fur- 
ther act  whatsoever  to  bring  about  or  continue  in  effect  the  above  de- 
scribed strike  and  cessation  from  work  on  the  part  of  the  miners  and 
mine  workers  in  the  bituminous  mines,  from  issuing  any  further  strike 
orders  to  local  unions  and  to  members  of  local  and  district  unions  for  the 
purpose  of  keeping  such  strike  in  effect,  or  for  the  purpose  of  supporting 
such  strike  by  bringing  about  or  maintaining  any  other  strikes,  from  issu- 
ing any  instructions,  written  or  oral,  covering  or  arranging  for  the  details 
of  enforcing  such  strike  ordered  to  begin  at  midnight  on  October  31,  1919, 
from  issuing  any  messages  of  encouragement  or  exhortation  to  striking 
miners  or  mine  workers,  or  unions  thereof,  to  abstain  from  work  and  not 
to  return  to  the  mines,  in  pursuance  of  such  strike,  and  from  issuing  and 
distributing,  or  taking  any  steps  to  procure  the  issuance  or  distribution 
to  miners  and  mine  workers  striking  and  abstaining  from  work,  in  pursu- 
ance of  such  strike,  of  so-called  strike  benefits  or  sums  of  money  pre- 
viously accumulated  or  subsequently  acquired,  to  assist  such  striking 
miners  and  mine  workers  to  subsist  while  striking,  or  to  aid  them  in  any 
way  by  reason  of  or  with  reference  to  such  strike  and  abstaining  from 
work,   and   from   conspiring,   combining,   agreeing   or   arranging  with   each 
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other,  or  any  other  person,  to  limit  the  facilities  for  production  of  coal, 
or  to  restrict  the  supply  or  distribution  of  coal,  or  from  aiding  or  abetting 
the  doing  of  any  such  act  or  thing. 

Third:  That  the  Court,  after  notice  to  and  hearing  of  the  defendants, 
issue  its  temporary  injunction  pendente  lite,  enjoining  the  defendants  and 
all  other  persons  unlawfully  conspiring,  combining,  agreeing  and  arranging 
with  them,  as  hereinbefore  alleged,  during  the  continuance  of  this  suit,  in 
aU  respects  as  enumerated  in  the  next  preceding  paragraph  hereof,  and 
further  from  permitting  said  strike  order  to  remain  in  effect,  and  com- 
manding them  to  desist  from  aiding  such  strike  by  permitting  said  strike 
order  to  remain  in  effect,  and  commanding  them  to  issue  a  withdrawal  and 
cancellation  of  said  strike  order. 

Fourth:  That  the  Court,  upon  final  hearing  of  this  suit,  issue  its  perma- 
nent injunction  against  the  defendants  and  all  persons  unlawfully  con- 
spiring, combining,  agreeing  and  arranging  with  them,  as  hereinbefore 
alleged,  in  all  respects  as  specified  in  Paragraphs  2  and  3  of  this  prayer. 

That  upon  said  31st  day  of  October,  1919,  said  cause  came  on  to  be 
heard  upon  said  bill,  and  that  such  proceedings  were  had  in  said  court 
as  that  a  temporary  restraining  order  was  duly  issued  by  said  court;  which 
temporary  restraining  order  reads  in  the  words  and  figures  following,  towit: 
[Here  was  set  forth  in  full  the  restraining  order  printed,  supra.l 

It  was  thereupon  ordered  that  said  cause  be  set  for  hearing  upon  com- 
plainant 's  application  for  temporary  injunction  on  the  8th  day  of  Novem- 
ber, 1919,  at  10  o'clock  A.  M. 

Your  informant  further  shows  and  gives  the  Court  to  understand  that 
said  temporary  restraining  order,  and  each  and  every  provision  thereof, 
was  and  remained  in  full  force  and  effect  from  10  o'clock  A.  M.  on  said 
31st  day  of  October,  1919,  until  the  8th  day  of  November,  1919,  and 
until  it  was  superseded  by  the  temporary  injunction  hereinafter  mentioned; 
that  at  10  o'clock  A.  M.,  on  November  8th,  1919,  the  complainant's  said 
application  for  a  temporary  injunction  in  said  cause  came  on  to  be  heard 
before  said  court,  the  United  States  of  America,  plaintiff,  appearing  by 
counsel,  and  the  above  named  defendants,  Hugh  McLeon  [naming  the 
rest],  appearing  by  counsel,  and  such  proceedings  were  had  upon  said 
hearing  as  that  a  temporary  injunction  was  duly  ordered,  granted  and 
issued  by  said  court;  which  temporary  injunction  reads  in  the  words  and 
figures  following,  towit:  [Here  was  set  forth  in  full  the  temporary  in- 
junction.] 

That  by  the  express  terms  and  provisions  of  said  temporary  injunction, 
the  defendants  and  each  of  them,  and  all  persons  conspiring,  agreeing  or 
arranging  with  them,  and  all  persons  whomsoever  to  whom  notice  should 
come  of  its  terms  and  provisions,  were  then  and  there  ordered  and  com- 
manded, both  individually  and  in  their  respective  characters  or  capacities. 

[Next  wore  repeated  the   specific  prohibitions  in  the  injunction.] 

That  said  defendants  were  then  and  there  by  the  said  court  allowed 
until  6  o'clock  P.  M.  on  the  11th  day  of  November,  1919,  within  which 
to  withdraw  and  cancel  said  strike  order,  and  notify  the  membership,  com- 
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mittees,  local  and  district  unions  of  the  said  International  Union,  United 
Mine  Workers  of  Ameviea,  of  the  withdrawal  and  cancellation  thereof. 
Your  informant  further  shows  and  gives  the  Court  to  understand  that  said 
temporary  injunction  has,  since  10  o'clock  A.  M.  on  the  8th  day  of  Novem- 
ber, 1919,  continuously  been  and  is  now  in  full  force  and  effect,  and  that 
service  thereof  was  had  upon  the  10th  day  of  November,  1919,  by  delivery 
of  a  true  copy  thereof  to  the  following  named  defendants:  Thomas  Davis 
[naming  the  rest]. 

Your  informant  further  shows  and  gives  the  Court  to  understand  that 
said  strike  order  was  issued  by  said  defendants  and  transmitted  through 
the  mails  to  said  district  and  local  unions  and  the  members  of  said  Inter 
national  Union,  United  Mine  Workers  of  America,  and  that  upon  receipt 
of  said  order  and  pursuant  to  its  mandate  the  miners  and  mine  workers 
throughout  the  territory  described  in  complainant's  said  bill,  did,  in  con- 
cert, at  midnight  on  October  31,  1919,  eease  the  mining  of  coal  and,  in 
concert,  said  mine  workers  have  continuously  since  said  date  remained  on 
strike  and  have,  in  concert  and  collectively,  at  all  times,  refrained  and 
are  still  refraining  from  mining  coal,  obedient  to  and  in  pursuance  of  the 
mandate  of  said  strike  order;  and  the  results  forecast  in  said  bill  have 
occurred.  Said  strike  order  purported  to  be  written  upon  the  stationery 
of  the  United  Mine  Workers  of  America,  and  reads  in  the  words  and 
figures  following,  towit: 

JOHN  L.  LEWIS,  President. 

Telephone,  Main  2140. 
United  Mine  Workers  of  America. 
One  and  Indissoluble. 

Organized  January  25,  1890. 

UNITED  MINE  WOEKEES  OF  AMEEICA. 

Affiliated  with  A.  F.  of  L. 

1109  Merchants  Bank  Building. 

Indianapolis,  Ind.,  October  15,  1919. 

To  the  Officers  and  Members  of  the  United  Mine  Workers  of  America: 

The  Joint  Conference  of  Operators  and  Mine  Workers,  representing  the 
Central  Competitive  Field,  which  reconvened  in  Philadelphia  on  October  9, 
came  to  a  sine  die  adjournment  on  Saturday,  October  11,  without  agree- 
ment. The  Mine  Workers'  representatives  made  an  earnest,  sincere  attempt 
to  negotiate  a  new  agreement  to  be  effective  November  1,  1919.  We  offered 
facts  and  data  of  a  substantial  nature  to  support  our  claim  for  considera- 
tion of  our  wage  demands  as  outlined  by  the  International  convention  at 
Cleveland.  We  were  met  by  the  blunt  refusal  of  the  operators  to  agree 
to  any  of   our   demands.     No  proposals   of  any   character  looking  toward 
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the  formation  of  a  new  a^eement  were  offered  by  the  operators.  The 
only  proposition  presented  by  them  was  their  oft-repeated  offer  to  con- 
tinue the  Washington  Wage  Agreement  until  March  31,  1920.  This  propo- 
sition was  rejected  by  your  representatives  because  it  meant  the  continuance 
of  an  intolerable  situation  and  offered  no  relief  to  our  membership  from 
the  present  material  hardships  being  endured  by  them.  The  arbitrary  atti- 
tude of  the  operators,  persistently  maintained  day  after  day  in  the  joint 
conference,  precluded  any  possibility  of  an  agreement  and  resulted  in  a 
final  adjournment.  The  responsibility  for  this  action  will  accordingly  lie 
with  the  operators. 

The  International  convention  at  Cleveland  on  September  23,  in  consider- 
ing the  report  of  the  Scale  Committee,  adopted  the  following: 

"We  recommend  that  in  event  a  satisfactory  wage  agreement  is 
not  secured  for  the  Central  Competitive  Field  before  November  1, 
1919,  to  replace  the  one  now  in  effect,  that  the  International  officials 
be  authorized  and  are  hereby  instructed  to  call  a  general  strike  of 
all  bituminous  miners  and  mine  workers  throughout  the  United  States, 
the  same  to  become  effective  November  1,  1919." 

Acting  in  conformity  with  the  authority  vested  by  the  International  con- 
vention, as  herein  quoted,  the  undersigned  executive  officers  of  the  United 
Mine  Workers  of  America  hereby  direct  all  members  of  our  organization 
employed  in  and  around  the  mines  of  the  bituminous  coal-producing  dis- 
stricts  within  the  jurisdiction  of  our  organization  in  the  United  States  to 
cease  the  production  of  coal  at  midnight  on  Friday,  October  31,  1919.  The 
strike  thus  called  will  continue  in  full  force  and  effect  until  officially  ter- 
minated by  order  of  the  International  Union. 

Local  Unions  will  permit  a  sufficient  number  of  men  to  remain  at  work 
to  insure  the  proper  care  and  protection  of  all  mining  properties,  in  con- 
formity with  the  provisions  of  the  district  agreements  in  the  several  fields. 
The  fullest  co-operation  must  be  given  the  operator  to  prevent  injury  to 
property,  and  under  no  circumstances  should  this  rule  be  violated  or  set 
aside  by  local  unions. 

There  must  be  no  suspension  or  stoppage  of  mining  operations  under 
this  order  until  midnight  on  Friday,  October  31.  It  is  essential  that  there 
be  a  concert  of  action  among  aU  our  membership  in  carrying  into  effect 
this  most  important  policy.  The  United  Mine  Workers  of  America  are 
now  embarking  upon  the  greatest  enterprise  ever  undertaken  in  the  his- 
tory of  the  trade  union  movement,  and  each  member  of  our  organization 
must  co-operate  and  assist  in  bringing  success  to  our  efforts.  Orderly  pro- 
cedure must  be  followed  throughout.  You  will  be  guided  only  by  the  poli- 
cies of  your  union  and  the  official  orders  emanating  from  its  officers. 

John  L.  Lewis, 

President. 
Wm.  Geeen, 

Secretary -Trea  surer. 


4348 


APPENDIX 


Upon  its  upper  left-hand  coiner  it  purported  to  bear  the  seal  of  the 
United  Mine  Workers  of  America,  and  the  signatures  of  the  president 
and  secretary-treasurer  purported  to  have  been  signed  in  ink. 

Your  informant  further  shows  and  gives  the  court  to  understand  that 
the  sole  official  authority  for  said  miners  and  mine  workers  to  cease  mining 
coal  and  to  go  out  and  remain  upon  strike  is  derived  from  said  strike  order, 
and  that  said  miners  and  mine  workers  so  understand  the  fact  to  be. 
Your  informant  further  shows  and  gives  the  Court  to  understand  that 
pursuant  to  the  provisions  of  said  temporary  injunction,  requiring  said 
defendants  to  withdraw  and  cancel  said  strike  order  and  notify  said  mem- 
bership, committees,  local  and  district  unions  of  such  withdrawal  and  can- 
cellation by  6  o'clock  P.  M.  on  the  11th  day  of  November,  1919,  and  to 
submit  to  the  Court  for  its  approval  the  notice  of  said  withdrawal  and 
cancellation  by  10  o'clock  A.  M.  on  said  11th  day  of  November,  1919, 
said  defendants  did,  at  10  o'clock  A.  M.,  November  11th,  1919,  submit  to 
said  court  the  notice  which  they  proposed  to  forward  and  communicate  to 
said  membership,  committees  and  local  and  district  unions  of  the  said 
International  Union,  United  Mine  Workers  of  America ;  which  notice  pur- 
ported to  be  written  upon  the  stationery  or  letter  head  of  the  United  Mine 
Workers  of  America,  bearing  upon  the  upper  left-hand  corner  thereof  what 
purported  to  be  an  imprint  of  its  seal,  and  reading  in  the  words  and  fig- 
ures following,  towit: 

UNITED  MINE  WOKKEES  OF  AMERICA. 

Indianapolis,  Ind.,  November  11,  1919. 

To  the  Officers  and  Members  of  the  United  Mine  Workers  of  America. 

Dear  Sirs  and  Brothers: 

In  obedience  to  the  mandate  issued  on  November  8th  by  the  United  States 
Court,  District  of  Indiana,  Judge  A.  B.  Anderson  presiding,  the  under- 
signed hereby  ad\dse  you  that  the  order  of  October  15th  directing  a  cessa- 
tion of  mining  operations  in  the  bituminous  coal  fields  of  our  jurisdiction 
is  withdrawn  and  cancelled. 

Yours  fraternally, 

John  L.  Lewis, 

President. 
Wji.  Geeen, 

Secretary-Treasurer. 


The  signatures  of  said  president  and  secretary-treasurer  being  written 
thereon  by  their  respective  hands  in  ink. 

Your  informant  further  shows  and  gives  the  Court  to  understand  that 
said  defendants  proposed  to  cause  said  notice  above  described  to  be  itself 
literally  mimeogiaphed  and  to  be  forwarded  and  communicated,  through 
the  medium   of  the  mails,  to  said   membership,  committees   and   local  and 
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district  unions;  but  that,  instead  thereof,  said  defendants  wrote  said  notice 
or  letter  of  withdrawal  and  cancellation  upon  blank  paper,  omitting  there- 
from what  purported  to  be  the  imprint  of  the  seal  of  the  said  union  and 
appending  said  signatures  in  print  instead  of  in  writing,  and  in  such  form 
and  manner  of  execution  forwarded  and  communicated  the  same  to  said 
membership,  committees  and  local  and  district  unions. 

Your  informant  further  shows  and  gives  the  court  to  understand  that 
upon  receipt  of  said  notice  of  withdrawal  and  cancellation  said  member- 
ship, committees  and  district  and  local  unions  generally  throughout  the 
bituminous  coal  fields  to  which  such  notice  was  sent,  took  the  position, 
and  so  stated  in  the  daily  press  and  by  word  of  mouth,  that  said  with- 
drawal and  cancellation  notice  was  defective,  invalid  and  without  authority, 
because  it  did  not  purport  to  bear  the  seal  of  the  order  or  purport  to 
actually  have  been  signed  by  such  president  and  secretary-treasurer,  and 
tliat  by  reason  thereof  said  notice  was  ineffective  and  invalid  and  did 
not  operate  to  withdraw,  cancel  and  officially  terminate  said  strike. 

Your  informant  further  shows  and  gives  the  court  to  understand  that 
said  general  objections  and  criticism  of  said  notice  by  said  membership, 
committees  and  district  and  local  unions  were  promptly  brought  1o  the 
notice  and  knowledge  of  said  defendants,  and  thereupon  said  complainant, 
by  its  attorneys,  importuned,  requested  and  urged  the  defendant,  John 
L.  Lewis,  to  immediately  take  steps  to  communicate  to  said  membership, 
committees  and  district  and  local  unions  the  fact  that  said  notice  of 
withdrawal  and  cancellation  had  been  authoritatively  issued  and  communi- 
cated in  good  faith,  and  that  its  purpose  was  to  cancel  and  withdraw  said 
strike  order  and  terminate  said  strike;  but  said  defendant,  notwithstanding 
importunities  and  requests,  failed  and  refused  and  still  fails  and  refuses 
to  comply  therewith,  or  to  notify,  communicate  with,  counsel  or  advise  said 
membership,  committees  and  district  and  local  unions  that  it  was  the  in- 
tent and  purpose  of  said  notice  of  withdrawal  and  cancellation  to  oflScially 
cancel  said  strike  order  and  terminate  said  strike. 

Your  informant  further  shows  and  gives  the  court  to  understand  that 
said  defendants  have  further  jointly  and  severally,  knowingly  and  wilfully 
ignored,  violated  and  disobeyed  said  temporary  injunction,  and  that  they 
are  now  further  jointly  and  severally,  knowingly  and  wilfully  ignoring, 
violating  and  disobeying  said  temporary  injunction  in  each  of  the  follow- 
ing further  particulars,  towit:  (a)  In  passively  consenting  that  said  strike 
is  to  be  continued  and  enforced  as  previously  announced,  (b)  In  assum- 
ing and  maintaining  an  attitude  toward  said  membership,  committees  and 
district  and  local  unions,  by  announcements  through  the  public  press  and 
by  statements  to  and  interviews  with  representatives  of  the  associated  press 
and  newspapers  that  said  membership  and  committees  will  not  go  back 
to  work,  but  will  remain  on  strike,  (c)  By  assuming  and  maintaining 
an  attitude  toward  the  public  and  to  said  membership,  committees  and 
district  and  local  unions,  that  is  tantamount  to  the  issuing  of  further  strike 
orders  and  equivalent  to  instructions  to  said  membership,  committees  and 
district  and  local  unions  to  keep  such  strike  in  effect,  and  is  in  support 
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of  such  strike,  (d)  In  encouraging  said  strikers  to  abstain  from  work, 
to  continue  on  said  strike,  to  remain  out  of  and  not  return  to  the  mines 
in  pursuance  of  said  strike  order,  (e)  In  countenancing,  aiding,  encourag- 
ing and  abetting  the  taking  of  steps  by  local  unions  for  the  payment  of 
strike  benefits  and  the  distribution  among  strikers  of  sums  of  money  pre- 
viously accumulated  and  subsequently  acquired  to  assist  such  striking 
miners  and  mine  workers  to  subsist  while  striking,  and  to  thereby  aid  them 
during  the  pendency  of  such  strike,  (f)  In  conspiring,  combining,  agreeing 
or  arranging  with  each  other  and  among  themselves,  and  with  each  other 
and  other  persons,  to  limit  the  facilities  for  the  production  of  coal,  and  to 
restrict  the  supply  or  distribution  of  coal,  and  in  aiding  and  abetting 
the  doing  of  such  acts,  (g)  In  permitting  the  said  strike  order  to  remain 
in  effect,  (h)  In  aiding,  by  their  general  attitude,  the  continuance  of 
said  strike  order  in  effect.  (i)  In  communicating  to  said  membership, 
committees  and  district  and  local  unions  a  so-called  withdrawal  or  can- 
cellation of  said  strike  order,  irregular,  unusual  and  different  in  form 
and  manner  of  execution  from  orders  regularly  and  usually  sent  out  and 
communicated  to  withdraw  and  cancel  a  strike  order  and  terminate  a 
strike,  (j)  In  communicating  to  said  membership,  committees  and  dis- 
trict and  local  unions  a  so-called  withdrawal  or  cancellation  of  said  strike 
order  without  the  seal  of  the  United  Mine  "Workers  of  America  purporting 
to  be  impressed  or  printed  thereon,  (k)  In  communicating  to  said  mem-' 
bership,  committees  and  district  and  local  unions  a  so-called  withdrawal 
or  cancellation  of  said  strike  order  written  upon  blank  paper  instead  of 
being  written  or  printed  upon  the  letter  heads  or  stationery  of  the  United 
Mine  Workers  of  America.  (1)  In  communicating  to  said  membership, 
committees  and  district  and  local  unions  a  so-called  cancellation  of  said 
strike  order  which  did  not  purport  to  bear  the  written  signatures  of  the 
president  and  secretary-treasurer  of  said  United  Mine  Workers  of  America, 
(m)  In  communicating  to  said  membership,  committees  and  district  and 
local  unions  a  so-called  withdrawal  and  cancellation,  the  authority  and 
validity  of  which,  on  account  of  its  form  and  manner  of  its  execution, 
they  knew  would  be  questioned,  ignored  and  disregarded,  (n)  In  failing, 
neglecting  and  refusing,  when  advised  and  informed  that  the  validity  and 
authority  of  said  so-called  withdrawal  and  cancellation  notice  was  being 
questioned,  ignored  and  disobeyed  by  the  membership,  committees  and 
district  and  local  unions,  because  of  its  form  and  its  manner  of  execution, 
to  advise  and  notify  said  membership,  committees  and  district  and  local 
unions  that  said  so-called  withdrawal  and  cancellation  notice  was  genuine 
and  valid  and  that  it  was  issued  by  authority  and  in  good  faith  for  the 
purpose  of  withdrawing  and  cancelling  said  strike  order  and  terminating 
said  strike,  (o)  In  failing,  neglecting  and  refusing  to  issue  a  valid  and 
authoritative  withdrawal  and  cancellation  of  said  strike  order,  and  to 
communicate  such  withdrawal  and  cancellation  to  said  membership,  com- 
mittees and  district  and  local  unions  as  fully  and  completely  as  the  said 
strike  order  had  been  theretofore  distributed  and  circulated  to  said  mem- 
bership, committees  and  district  and  local  unions,     (p)  In  receiving  detailed 
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reports  from  the  membership,  committees  and  district  and  local  unions 
throughout  the  jurisdiction  of  the  United  Mine  Workers  of  America 
respecting  the  refusal  of  the  miners  and  mine  workers  to  return  to  work 
and,  in  turn,  giving  out  the  substance  of  said  reports  to  the  public  press 
under  and  by  their  authority  as  officers  of  said  union,  and  thereby  officially 
approving  the  conduct  of  said  membership,  committees  and  district  and 
local  unions,  and  thereby  aiding  and  encouraging  them  to  remain  on  strike 
and  to  concertedly  refuse  to  return  to  work  in  the  mines.  Your  informant 
further  shows  and  gives  the  court  to  understand  that  following  the  re- 
ceipt by  said  membership,  committees  and  district  and  local  unions  of 
said  so  called  withdrawal  and  cancellation  of  said  strike  order  they  gen- 
erally throughout  the  bituminous  coal  field  assumed  the  position  and  stated 
the  fact  to  be  that  said  so-called  withdrawal  and  cancellation  of  said  strike 
order  was  not  only  deficient,  invalid  and  without  authority  to  cancel  and 
withdraw  said  strike  order  and  to  terminate  said  strike,  but  that  if  said 
membership,  committees  and  district  and  local  unions  were  to  recognize 
it  as  valid,  and  return  to  work  in  pursuance  of  its  terms,  they  would  then 
and  thereby  be  violating  the  rules  of  their  order  and  would  then  and  there- 
by subject  themselves  to  penalties  and  punishment  for  such  violation,  and 
would  then  and  thereby  jeopardize  their  rights  to  membership,  and  would 
then  and  thereby  jeopardize  the  rights  of  the  district  and  local  unions 
to  retain  their  charters,  and,  for  said  reasons,  they  neglected  and  refused 
to  return  to  work  in  the  mines;  that  full  knowledge  of  said  position 
assumed  by  said  membership,  committees  and  district  and  local  unions, 
and  of  the  statements  and  contentions  made  respecting  the  invalidity  of 
said  so-called  withdrawal  and  cancellation  of  said  strike  order,  and  of 
their  obligations  to  disregard  it,  and  of  the  consequences  that  would  fol- 
low, as  to  membership  and  charters  as  aforesaid,  came  to  each  of  said 
defendants;  that  they  and  each  of  them  fully  understood  all  and  singular 
said  position,  statements  and  contentions  so  assumed  and  made  by  said 
membership,  committees  and  district  and  local  unions;  but  that,  notwith- 
standing said  facts,  neither  of  said  defendants  criticised  said  position  or 
statements  or  corrected  said  membership,  committees  and  district  and  local 
unions  with  respect  thereto,  but  have,  at  all  times,  remained  silent,  thereby 
approving  said  position  and  statements  and  supporting  said  membership, 
committees  and  district  and  local  unions  with   reference  thereto. 

All  and  singular  of  which  acts,  attitude  and  conduct  on  the  part  of  said 
defendants  are  contrary  to  the  form  of  the  statutes  in  such  cases  made 
and  provided  and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

L.  Ert  Slack, 
United  States  Attorney  for  the  District  of  Indiana. 

State    of    Indiana,   ] 
County  of  Marion.  ( 

L.  Ert  Slack,  United  States  Attorney  for  the  District  of  Indiana,  being 
first  duly  sworn,  on  oath  states  that  he  has  read  the  foregoing  information 
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aud  knows  the  contents  thereof,  and  that  he  verily  believes  that  the  things 
therein  contained  are  true. 

L.  Ert  Slack. 
Subscribed  and  sworn  to  before  nie  this  3rd  day  of  December,  1919. 

Noble  C.  Butler, 
Clerk  of  the  United  States  District  Court. 

CONTEMPT  FORM  V.— ORDER  ADJUDGING  PARTY  GUILTY  OF 

CONTEMPT. 

[Copied  from  Fischer  v.  Hayes,  6  Fed.  66.] 

[Title.] 

A  motion  for  attachment  for  contempt  herein  having  come  on  for  further 
hearing  on  the  question  of  punishment  or  terms,  on  this  thirteenth  day  of 
February,  1880,  and  Charles  F.  Blake,  Esq.,  having  been  heard  for  the 
motion,  and  J.  H.  Whitelegge,  Esq.,  opposed;  now,  therefore,  it  is  hereby 
ordered  and  decreed,  that  the  defendant  is  adjudged  to  have  committed  the 
contempt  alleged,  and  that  he  pay,  as  a  fine  therefor,  the  amount  of  all 
costs,  charges  and  disbursements,  whatsoever  suifered,  borne  or  incurred, 
by  the  complainant  by  reason  of,  or  on  account  of,  the  said  motion,  and 
that  the  question  of  the  amount  of  said  fine  be  submitted  to  this  court  on 
affidavits,  and  without  argument,  as  follows:  The  complainant  to  serve 
his  affidavits  on  the  solicitor  for  the  defendant  on  or  before  Friday,  Febru- 
ary 20,  1880 ;  that  defendant  serve  his  replying  affidavits  on  counsel  for 
complainant  on  or  before  Tuesday,  February  24,  1880;  and  that  complain- 
ant have  the  right  to  reply;  and  that  all  affidavits  be  filed  on  or  before 
Friday,  February  27,  1880. 

CONTEMPT  FORM  VI.— ORDER  FINING  DEFENDANT  FOR 
CONTEMPT. 

[Copied  from  Fischer  v.  Hayes,  6  Fed.  67.] 

[Title.] 

This  motion  having  been  heard,  on  the  first  day  of  August,  1879,  on 
affidavits  and  argument  by  counsel  for  the  respective  parties,  and  there- 
upon an  order  having  been  duly  made  that  it  be  referred  to  John  A. 
Shields  to  ascertain  the  fact  of  said  infringement,  if  the  same  be  so, 
and  report  his  finding  to  this  court,  and  upon  the  coming  in  of  the  re- 
port of  said  referee,  and  hearing  counsel  for  the  respective  parties,  an 
support  thereof  and  in  opposition  thereto,  said  report  was  confirmed; 
and  it  was  then  further  ordered  that  the  complainant  file  with  the  court, 
and  serve  copies  on  defendant,  affidavits  showing  the  expenses  incurred  in 
the  prosecution  of  this  second  attachment  for  contempt;  that  defendant 
file  and  serve  answering  affidavits,  and  that  complainant  may  reply  thereto; 
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and  an  amended  order,  and  the  aflSdavit  of  George  Hayes,  the  defendant, 
executed  on  the  twenty-sixth  day  of  February,  1880,  having  been  filed  in 
reply  to  said  complainant's  affidavits,  it  is,  uppn  consideration  thereof, 
ordered  that  the  defendant  pay  into  court  the  sum  of  $522.49,  as  set  forth 
in  the  affidavit  of  Baron  Higham,  executed  herein  on  the  sixteenth  day  of 
February,  1880,  and  the  further  sum  of  $867.50,  as  set  forth  in  the  affidavit 
of  Valentine  Fischer,  executed  herein  on  the  twentieth  day  of  February, 
1880,  amounting  altogether  to  the  sum  of  $1,389.99,  as  a  fine  for  said  sec- 
ond contempt,  within  thirty  days  from  the  date  of  the  entry  of  this  order, 
to  wit,  the  twelfth  day  of  April,  1880;  and  that  if  not  paid,  the  defendant 
stand  committed  till  it  be  paid,  and  that,  when  paid,  it  be  paid  over  to  the 
plaintiff  in  reimbursement. 


CONTEMPT  FORM  VII.— ATTACHMENT  FOR  CONTEMPT. 


District  Coubt  of  the  United  States,  j 
District 


;e  United  States,  | 
of—.  \ 


The  United  States  of  America,  to  the  Marshal  of  tike District  of , 

Greeting: 

We  command  you,  that  you  attach ,  if  they  be  found  in  your 

district,   and   them   safely  keep,    so   that  you   have   them   before   us,    the 

district  court  of  the  United  States  for  the  district  of  ,  at  the 

term  thereof  now  being  holden  at  ,  in  the  district  aforesaid,  forth- 
with, to  answer  to  the  United  States  of  America  for  certain  trespasses 
and  contempts  brought  against  them  in  our  court  before  us,  and  have  you 
then  and  there  this  writ. 

Witness,  the  Hon. ,  judge  of  our  said 

court   at   ,   aforesaid,   this   day   of 

,  A.  D.   19 — ,  and  of  our  Independence 


the 


[Official  Seal.] 


Clerk. 


CONTEMPT  FORM  VIII.— RETURN  TO  ATTACHMENT. 

I   have   executed   this   writ   by   arresting   at   ,   and   have 

them   now  here   in   court   as   I  am   herein  commanded,   this  day  of 

,  A.  D.  19 — ;  the  within  named not  found  in  my  district. 

,  United  States  Marshal, 

by — ,  Deputy. 
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CONTEMPT  rOKM  IX.— WEIT   OF   ATTACHMENT   AGAINST 
WITNESS  FOR  DISOBEDIENCE  OF  SUBPOENA. 

District  Court  of  the  United  States,  ) 
Southern  District  of  New  York.  ( 

The  President   of   the   United  States   of  America   to   the   Marshal  of   the 
Southern  District  of  New  YorTc : 

Gtreeting:  We  command  you,  that  you  attach  Leslie  Jones,  if  he  be 
found  within  your  district  and  him  safely  keep  so  that  you  bring  his  body 
before  us,  the  District  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  at  the  term  thereof  now  being  holden,  at  the  Federal 
Building  in  the  City,  County  and  State  of  New  York,  forthwith,  then  and 
there  to  answer  to  the  United  States  of  America  for  certain  trespasses  and 
contempts  lately  committed  by  him  in  not  obeying  our  writ  of  subpoena 
directed  to  him  and  duly  served  upon  him  commanding  him  to  appear 
before  our  said  District  Court  at  the  Federal  Building  in  the  City,  County 

and  State  of  New  York  on day  of  ,  19 — ,  to  testify  all  and 

singular  those  things  which  he  knows  in  a  certain  cause  pending  in  the 
said  Court  between  Eobert  Brown,  plaintiff,  and  Alexander  Bowen,  de- 
fendant; and  you  are  further  commanded,  to  detain  him  in  your  custody 
until  he  shall  be  discharged  by  the  said  Court  and  have  you  then  and 
there  this  writ. 

Witness,  the  Honorable  Learned  Hand,  Judge  of  the  District  Court  of 

the  United  States  for  the  Southern  District  of  New  York,  this  day 

of  ,  A.  D.  19 — ,  and  of  our  Independence  the  . 

Alex.  Gilchrist,  Jr.,  Clerk. 
[Court  Seal.] 


FORMS  UPON  REMOVAL  OF  CAUSES 


EEMOVAL  FOEM  I.— NOTICE  OF  APPLICATION  FOK  EEMOVAL. 

Supreme  Court,  County  of  New  Yorlc. 

John   Stiles,   Plaintiff,  1 

against  I 

John  Eoe,  Defendant.  J 

Sirs:  Please  Take  Notice,  that  on  Monday,  October  13th,  1913,  at  half 
past  ten  o'clock  in  the  morning  of  that  day,  I  shall  file  in  the  clerk's  office 
of  the  Supreme  Court  in  and  for  the  County  of  New  York,  the  petition 
of  which  a  copy  is  hereto  annexed,  for  a  removal  of  the  above-entitled 
cause  to  the  District  Court  of  the  United  States  for  the  Southern  District 
of  New  York;  and  that  I  shall  also  then  and  there  file  the  bond,  of  which 
a  copy  is  hereto  annexed ;  and  at  the  same  time,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  request  for  the  approval  of  the  said  bond  at 
Special  Term,  Part  I.  of  the  said  Court;  and  that  I  shall  then  ask  for 
such  other  and  further  relief  in  the  premises  as  may  be  just. 
Dated,  New  York,  October  8th,  1913. 

Yours,  &c., 

"White  &  Black, 
Attorneys  for  Petitioner,  Defendant, 
206  Broadway, 

Borough  of  Manhattan, 
Messrs.  Brown  &  Jones,  City,  County  and  State  of  New  York. 

Attorneys  for  Plaintiff, 
55  Liberty  Street, 

Borough  of  Manhattan, 

City  and  County  of  New  York. 

EEMOVAL  FOEM  II.— PETITION  FOE  EEMOVAL  FOE  DIFFERENCE 
OF  CITIZENSHIP. 

Supreme  Court,  County  of  New  York. 

John   Stiles,   Plaintiff,  ^ 

against  I 

EOBERT   Eoe,   Defendant.! 

To  the  Honorable  the  Supreme  Co^urt  of  the  State  of  New  Yorl',  held  in 
and  for  the  County  of  Neiv  York: 
Your   petitioner    respectfully   shows   to    this   Honorable    Court    that   the 
matter  and  amount  in  dispute  in  the  above  entitled  suit  exceeds  the  sum 
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or  value  of  [three  thousand  dollars],  exclusive  of  interest  and  costs.  That 
the  controversy  in  said  suit  is,  and  at  the  time  of  the  commencement  of  this 
suit  -was,  between  citizens  of  different  States,  and  that  your  petitioner, 
the  defendant  in  the  above-entitled  suit,  was  at  the  time  of  the  commence- 
ment of  the  suit,  and  still  is,  a  resident  of  and  a  citizen  of  the  city  of 
Boston,  in  the  County  of  Middlesex,  in  the  State  of  Massachusetts,  and  a 
non-resident  of  the  State  of  New  York,  and  that  the  plaintiff,  John  Stiles, 
was  then,  and  still  is,  a  resident  and  citizen  of  the  city,  county,  and  State 
of  New  York, 

And  your  petitioner  offers  herewith  a  good  and  sufficient  surety  for 
his  entering  in  the  [District]  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  thirty  days  from  the  date  of  filing  this  petition  a 
certified  copy  of  the  record  in  this  suit,  and  for  paying  all  costs  that  may 
be  awarded  by  said  [District]  Court,  if  said  court  shall  hold  that  this  suit 
was  wrongfully  or  improperly  removed  thereto. 

And  he  prays  this  Honorable  Court  to  proceed  no  further  herein  except 
to  make  the  order  of  removal  required  by  law,  and  to  accept  the  said  surety 
and  bond,  and  cause  the  record  herein  to  be  removed  into  said  [District] 
Court  of  the  United  States  in  and  for  the  Southern  District  of  New  York; 
and  he  will  ever  pray. 

EOBEET  EOE. 

White  &  Black,  Petitioner's  Attorneys, 
206  Broadway,  New  York,  N.  Y. 


City  and  County  of  New  Yorh. 

Eobert  Eoe  deposes  and  says:  I  am  the  above-named  petitioner.  The 
foregoing  petition  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  I  believe  it  to  be  true. 

Robert  Eoe. 

Sworn  to  before  me,  this  18th  day  of  January,  191.3. 

Sylvanus  Brown,  Notary  Public,  [us.] 
New  York  County. 

On  this  18th  day  of  December,  1889,  in  the  City  and  County  of  New 
York,  before  me,  a  notary  public,  in  and  for  the  City  and  County  of  New 
York,  personally  appeared  Eobert  Eoe,  to  me  known  to  be  the  individual 
who  executed  the  foregoing  petition,  and  then  and  there  acknowledged  to 
me  that  he  had  executed  the  same. 

Sylvanus  Brown,  Notary  Public,  [l.  s.] 
New  York  County. 
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REMOVAL  FOEM  III.— PETITION  FOR  REMOVAL  BECAUSE  CASE 
ARISES  UNDER  CONSTITUTION  OF  THE  UNITED  STATES. 

[This  ease  in  which  the  author  was  counsel  for  defendant  was  remanded. 

106  Fed.  771.] 

IN   THE   DISTRICT   COURT   OF   BOURBON   COUNTY, 
KANSAS. 

Maey  p.  Stevens  and  Frederick  C.  Stevens, 
Executors  under  the  Last  WUl  and  Testa- 
ment of  RoBEiiT  S.  Stevens,  deceased, 

Plaintiffs, 
vs. 
The   Missouri,   Kansas   «fe   Texas    Railway 
Company  and  The  Kansas  City  &  Pacific 
Railroad  Company, 

Defendants. 


Petition   tor  removal  op   suit  to  United   States    Circuit   Court   for 
thk  District  op  Kansas. 

To  the  Honorable,  the  District  Court  of  Bourhon  County,  State  of  Kansas: 

Your  petitioners,  the  Missouri,  Kansas  &  Texas  Railway  Company  and 
The  Kansas  City  &  Pacific  Railroad  Company,  specially  appearing  for  the 
sole  and  single  purpose  of  presenting  this  petition  and  for  no  other  purpose, 
respectfully  show  that  they  are  defendants  in  the  above-entitled  suit,  and 
that  the  same  was  commenced  on  the  6th  day  of  April,  1898,  by  Mary 
P.  Stevens  and  Frederick  C.  Stevens,  as  executors  of  the  last  will  and 
testament  of  Robert  S.  Stevens,  deceased,  as  plaintiffs,  against  your  peti- 
tioners as  defendants;  that  at  the  time  of  the  commencement  of  said  action 
the  plaintiffs  were  and  still  are  residents  and  citizens  of  the  State  of  New 
York;  that  your  petitioners  are  each  incorporated  under  the  general  laws 
of  Kansas  providing  for  the  organization  and  incorporation  of  railroad 
companies,  and  were,  at  the  time  of  the  commencement  of  said  action,  and 
still  are,  residents  and  citizens  of  the  State  of  Kansas. 

Your  petitioners  further  show  that  this  action  was  brought  for  the  pur- 
pose of  permanently  restraining  and  enjoining  your  petitioners  from 
effecting  and  perfecting  a  consolidation  under  the  laws  of  the  State  of 
Kansas,  to  wit:  Article  3,  of  Chapter  70  of  General  Statutes  of  Kansas 
1897. 

And  your  petitioners  further  show  that  the  matter  in  dispute  exceeds 
the  sum  of  two  thousand  dollars,  exclusive  of  costs  and  interest. 

And  your  petitioners  further  show  that  this  is  an  action  of  a  civil  nature 
wherein  the  powers  of  a  court  of  equity  are  invoked  by  the  plaintiffs,  and 
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is  oue  arising  under   the   constitution   and   laws   of   the   United   States   as 
appears  from  plaintiffs'  petition. 

The  petition  of  plaintiffs  shows  that  plaintiffs  claim  that  the  consolida- 
tion of  the  defendants  under  the  Kansas  statute  of  consolidation  will  take 
their  stock  in  the  Kansas  City  &  Pacific  Railroad  Company  without  due 
process  of  laAv,  and  will  annul  and  impair  the  vested  rights  of  the  plain- 
tiffs and  other  stockholders  in  each  of  the  defendant  companies,  and  will 
annul  and  impair  the  obligation  of  the  lease  between  the  railroad  com- 
panies and  deprive  the  stockliolders  of  The  Kansas  City  &  Pacific  Kail- 
road  Company  and  the  company  itself  of  the  beiiefits  and  profits  of  such 
lease,  and  will  relieve  the  Missouri,  Kansas  &  Texas  Eailway  Company 
of  the  observance  of  the  lease  and  prevent  The  Kansas  City  and  Pacific 
Company  paying  to  its  stockholders  dividends  out  of  moneys  arising  from 
the  lease,  and  these  results  the  plaintiffs  claim  cannot  be  effected  by  such 
consolidation  pursuant  to  said  statute,  because  the  railroad  companies 
were  organized  and  their  stock  subscribed  for  before  the  passage  of  the 
act  of  consolidation  as  it  now  stands  in  the  statutes  of  Kansas,  thereby 
claiming  and  intending  to  claim  that  the  statute  of  consqlidation  is  void 
and  in  conflict  with  the  constitution  and  laws  of  the  United  States,  notably 
the  14th  amendment  to  the  constitution  of  the  United  States  and  Section 
10,  Article  1,  of  said  constitution. 

Your  petitioner  further  states  that  they  desire  to  remove  the  same  to 
the  Circuit  of  the  United  States  for  the  District  of  Kansas,  in  pursuance 
of  the  acts  of  Congress  in  such  cases  made  and  provided. 

And  your  petitioners  further  state  that  they  offer  herewith  a  good  and 
sufficient  surety  for  their  entering  in  the  Circuit  Court  of  the  United  States 
for  the  District  of  Kansas,  on  the  first  day  of  its  next  session,  a  copy  of 
the  record  in  tliis  suit  and  for  paying  all  costs  that  may  be  awarded  by 
said  Circuit  Court  if  said  Court  shall  hold  that  this  suit  was  wrongfully  or 
improperly  removed  thereto. 

And  your  petitioners  pray  this  Honorable  Court  to  proceed  no  further 
herein  except  to  make  the  order  of  removal  required  by  law  and  to  accept 
the  said  surety  and  bond  and  to  cause  the  record  herein  to  be  removed  into 
said  Circuit  Court  of  the  United  States  for  the  District  of  Kansas,  and 
they  will  ever  pray. 

Missouri,  Kansas  &  Texas  Eailw^ay  Company, 
and  The 
Kansas  City  &  Pacific  Railway  Company, 
By  James  Hagerman  and 
T.  N.  Sedgwick, 

their  Attorneys. 

State  of   Kansas,  ] 
County  of  Bourbon.   ( 

T.  N.  Sedgwick,  of  lawful  age,  being  first  duly  sworn,  upon  oath,  de- 
poses and  says  that  he  is  attorney  for  the  defendants  in  the  above-entitled 
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case  J  that  he  has  read  the  above  aud  foregoing  petition  for  removal,  and 
that  the  facts  therein  stated  are  true. 

T.  N.  Sedgwick. 
Subscribed    in    my    presence 

and   sworn   to   before   me, 

this  4th  day  of  May,  1898.  J 

Hubert  Lardnek, 
[seal.]  Clerk. 

By   H.    E.    CONFLANS, 

Deputy. 
Endorsements — 6805.     Stevens   vs.   M.   K.   &   T.   ct   al.     Petition  for  re- 
moval.    Filed  May  4,  1898. 

HUBKRT    LaRDNER, 

Clerk. 

By    H.    E.    CONFLANS, 

Deputy. 


REMOVAL  FOEM  IV.— PETITION  FOE  EEMOVAL  FOR  A  SEPARATE 

CONTROVERSY. 

[Held  suflScient  in  153  Fed.  941;   reversed  and  case  remanded  C.  C.  A., 
176  Fed.  33.S.] 

Supreme  Court  of  the  State  of  New  York,  County  of  New  York. 


James  Pollitz, 


Plaintiff, 


The  Wabash  Railroad  Company,  Edward 
T.  Jeffery,  Frederic  A.  Delano,  Edgar 
T.  Welles,  John  C.  Otteson,  Robert 
C.      Clowry,      Robert     M.      Gallaway,    Petition    of    defendant,    The 


Wabash  Railroad  Com- 
pany, to  remove  this  cause 
►  into  the  [District]  Court 
of  the  United  States  for 
the  Southern  District  of 
New  York. 


Thomas  H.  Hubbard,  George  J.  Gould, 
WiNSLOw  S.  Pierce,  John  T.  Terry, 
Joseph  J.  Slocum,  Mercantile  Trust 
Company,  United  States  Mortgage 
and  Trust  Company,  Henry  Evans, 
Henry  K.  Pomroy,  George  M.  Gumming, 
The  Bowling  Green  Trust  Company, 
J.  C.  Van  Blarcom,  James  B.  Forgan 
and  The  Metropolitan  Trust  Com- 
pany OF  the  City  of  New  York, 

Defendants. 

The  petition  of  The  Wabash  Railroad  Company,  one  of  the  defendants 
in  the  above  entitled  action,  respectfully  shows  to  this  Honorable  Court: 

That  this  action  was  commenced  against  this  petitioner  by  the  service 
of  summons  and   complaint  therein   on  the  23d  day  of  January,   1907,  by 
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delivery  of  the  same  within  the  County  of  New  York,  to  John  C.  Otteson, 
the  secretary  of  this  petitioner. 

That  said  action  is  of  a  civil  nature  in  equity  and  that  the  said  James 
Pollitz  is  the  sole  plaintiff  therein. 

That  said  plaintiff  was  at  the  time  of  the  commencement  of  said  action 
in  this  court  and  still  is  a  citizen  of  the  State  of  New  York;  and  that  your 
I)etitioner  was  at  the  time  of  the  commencement  of  said  action  in  this  court 
and  still  is  a  consolidated  railroad  corporation  duly  incorporated,  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  States  of  Ohio,  Michigan, 
Indiana,  Illinois  and  Missouri,  and  is  a  citizen  of  the  State  of  Ohio,  and 
is  not  a  citizen  or  resident  of  the  State  of  New  Y'ork. 

That  said  plaintiff  in  his  complaint  herein  claims,  in  substance,  that  this 
petitioner,  during  the  summer  of  the  year  1906,  entered  into  certain  nego- 
tiations for  the  purpose  of  agreeing  upon  a  plan  for  the  retirement  of  the 
debenture  mortgage  bonds  of  this  petitioner  through  the  issue  of  other 
securities,  both  bonds  and  stock,  and  that  the  plan  covered  by  such  agree- 
ment was  subsequently  authorized  and  approved  by  the  stockholders  and 
debenture  mortgage  bondholders  of  this  petitioned  at  a  special  meeting 
held  at  Toledo,  Ohio,  on  October  22,  1906,  in  pursuance  of  published  notice, 
at  which  meeting  the  issue  of  certain  new  bonds  and  preferred  and  com- 
mon stock  of  this  petitioner  and  the  exchange  of  certain  of  said  new  bonds, 
preferred  and  common  stock  of  this  petitioner  for  its  debenture  mortgage 
bonds  was  authorized  and  approved. 

That  said  plan  of  exchange  was  thereafter  made  public  through  the 
publication  of  the  notice,  copy  of  which  is  attached  to  the  complaint 
herein  and  marked  "Exhibit  B." 

That  said  plan  of  exchange  is  unlawful,  unauthorized,  contrary  to  the 
laws  of  the  States  in  which  this  petitioner  was  organized,  is  ultra  vires 
and  unjust,  inequitable  and  injurious  to  the  plaintiff,  who  claims  to  be  the 
owner  of  one  thousand  shares  of  the  common  capital  stock  of  this 
petitioner. 

That  the  new  bonds  and  the  preferred  and  common  stock  of  this 
petitioner,  or  interim  receipts  therefor,  in  an  amount  sufficient  to  carry 
the  said  plan  into  effect,  so  far  as  the  same  has  been  assented  to  by 
debenture  mortgage  bondholders,  have  been  delivered  to  the  depositing 
bondholders  in  exchange  for  the  debenture  bonds  deposited  by  them;  and 
that  by  reason  thereof  there  have  been  issued  and  will  be  placed  upon 
the  market,  if  the  said  plan  be  not  declared  and  adjudged  invalid,  a  large 
amount  of  unlawful  and  invalid  bonds  and  preferred  and  common  stock 
of  this  petitioner. 

That  the  plaintiff,  in  his  complaint  herein,  demands  that  the  plan  and 
scheme  for  the  issue  and  delivery  of  the  new  bonds  and  the  preferred 
and  common  stock  of  this  petitioner  in  exchange  for  or  retirement  of  its 
debenture  mortgage  bonds  be  decreed  and  adjudged  to  be  ultra  vires, 
illegal  and  void;  and  that  all  said  bonds  and  preferred  and  common  stock 
issued  and  used  or  applied  by  this  petitioner  for  the  purpose^  stated 
in  said  plan  and  scheme  be  decreed  and  adjudged  illegal,  void  and  of  no 
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effect;  and  further,  that  pending  this  action  and  until  the  final  determi- 
nation thereof,  this  petitioner,  its  officers,  agents,  attorneys  and  servants, 
be  enjoined  and  restrained  from  taking  any  further  proceedings  to  carry 
into  effect  the  said  plan  and  from  paying  any  interest  upon  any  of  its 
new  bonds  ■which  have  been  issued  thereunder,  and  from  transferring  upon 
its  books  any  certificates  representing  any  of  its  preferred  or  common  stock 
issued  under  said  plan  and  from  paying  any  dividends  upon  any  part  of 
its  preferred  stock  issued  under  said  plan  and  from  permitting  to  be 
received  and  counted  any  votes  with  reference  to  the  shares  of  preferred 
and  common  stock  so  issued  at  any  meeting  of  the  stockholders  of  this 
petitioner. 

That  the  plaintiff,  in  his  complaint  alleges  that  the  defendants  Edward 
T.  Jeffrey,  Frederic  A.  Delano,  Edgar  T.  Welles,  Kobert  C.  Clowry,  George 
J.  Gould,  Winslow  S.  Pierce,  Kobert  M.  Gallaway,  Thomas  H.  Hubbard 
and  John  T.  Terry  are  directors,  and  constitute  a  majority  of  the  Board 
of  Directors  of  this  petitioner;  that  the  defendant  Edward  T.  Jeffrey  is 
chairman  of  the  Board  of  Directors  of  this  petitioner;  that  the  defendant 
Frederic  A.  Delano  is  president,  the  defendant  Edgar  T.  Welles  is  vice- 
president,  and  the  defendant  John  C.  Otteson  is  secretary  and  assistant 
treasurer  of  this  petitioner. 

Said  complaint  also  alleges  that  the  defendant  the  Mercantile  Trust 
Company  is  the  registrar  of  the  capital  stock  of  this  petitioner,  and  that 
said  stock  cannot  be  listed  without  registration  or  negotiated  in  the 
market;  that  said  defendant  is  also  the  trustee  under  the  mortgage  secur- 
ing the  debenture  bonds  of  this  petitioner. 

Said  complaint  also  alleges  that  the  defendant  United  States  Mortgage 
and  Trust  Company  was  and  acted  as  the  depositary  named  in  the  plan 
set  forth  in  the  published  notice,  copy  of  which  marked  Exhibit  B  is 
annexed  to  said  complaint. 

Said  complaint  also  alleges  that  the  defendants,  Henry  Evans,  Henry  K. 
Pomroy  and  George  M.  Cumming,  are  members  of  and  constitute  a  com- 
mittee representing  owners  of  debenture  mortgage  bonds  of  this  petitioner, 
which  committee  has  co-operated  and  confederated  with  this  petitioner  and 
with  the  defendant  United  States  Mortgage  and  Trust  Company  in  carry- 
ing out  and  accomplishing  the  said  plan,  and  has  published  the  notice  set 
forth  in  Exhibit  B  annexed  to  said  complaint. 

That  the  defendants  Bowling  Green  Trust  Company,  J.  C.  Van  Blarcom 
and  James  B.  Forgan,  are  the  trustees  named  in  the  mortgage  made  to 
them  by  this  petitioner  to  secure  the  new  bonds  issued  in  exchange  for 
the  debenture  mortgage  bonds  under  said  plan. 

Said  complaint  also  alleges  that  the  said  plan  for  the  exchange  of 
said  debenture  mortgage  bonds  of  this  petitioner  has  been  completed  and 
carried  into  effect  as  to  more  than  nine-tenths  of  said  debenture  mortgage 
bonds  by  this  petitioner,  its  directors  and  officers,  with  the  co-operation 
and  confederation  of  the  defendants  Evans,  Pomroy  and  Cumming,  as  a 
committee,  and  of  the  defendants  United  States  Mortgage  and  Trust  Com- 
pany,  Bowling   Green    Trust   Company,   J.   C.   Van   Blarcom    and    Forgan, 
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and  the  Mercantile  Trust  Company;  and  that  the  new  securities,  or  interim 
certificates  therefor,  have  been  issued  and  the  exchange  has  been  made 
by  the  co-operation  and  confederation  of  the  defendants  United  States 
Mortgage  and  Trust  Company,  Bowling  Green  Trust  Company,  Van  Blar- 
eom  and  Forgan,  with  this  petitioner  and  said  committee. 

Said  complaint  further  alleges  upon  information  and  belief,  that  such 
exchanges  have  been  made  to  the  amount  of  more  than  ninety  per  cent, 
of  said  debenture  bonds. 

Said  complaint  also  alleges  on  information  and  belief,  that  certain  of 
the  defendants,  who  are  directors  of  this  petitioner,  were  large  holders 
of  debenture  mortgage  bonds,  and  that  The  Metropolitan  Trust  Company 
was  the  owner  and  holder  of  $5,435,000  of  said  debenture  mortgage  bonds, 
and  that  said  directors  and  said  Metropolitan  Trust  Company  will  be 
unduly  and  inequitably  benefited  if  the  plan  for  the  retirement  of  said 
debenture  mortgage  bonds  be  upheld  and  decreed  valid. 

That  the  plaintiff  in  his  complaint  herein  demands,  as  an  alternative 
relief  to  the  main  relief  prayed  for  by  him  against  this  petitioner  and  in 
default  of  said  main  relief  and  in  case  the  Court  shall  hold  and  decree 
that  he  is  not  entitled  to  said  main  relief,  to  have  an  accounting  by  the 
defendants  who  are  officers  and  directors  of  The  Wabash  Eailroad  Com- 
pany and  by  the  defendant  United  States  Mortgage  and  Trust  Company 
and  the  defendant  The  Mercantile  Trust  Company  in  respect  to  the  new 
bonds  and  common  and  preferred  stock  of  this  petitioner  which  have  been 
issued  under  said  plan  of  exchange. 

That  your  petitioner  disputes  the  claim  against  it  as  set  forth  by  the 
plaintiff  in  his  complaint,  and  denies  that  the  plaintiff  is  entitled  to  the 
judgment  and  relief  prayed  for  against  this  petitioner  or  to  any  judg- 
ment or  relief  against  it;  and  this  petitioner  alleges  that  the  funda- 
mental and  primary  controversy,  as  set  forth  in  said  complaint,  is  \\hetiier 
or  not  the  plan  for  the  exchange  of  the  debenture  mortgage  bonds  by  this 
petitioner,  the  authorization  and  creation  by  it  of  the  new  securities  in 
the  said  complaint  set  forth  and  the  issue  of  the  same  by  it  for  the 
purpose  of  carrying  said  plan  into  effect  is,  as  alleged  in  said  complaint, 
illegal,  unlawful,  void  and  prohibited  by  the  charter  of  this  petitioner 
and  the  laws  under  which  it  is  incorporated;  and  whether  said  new  securi- 
ties are,  as  alleged  in  said  complaint,  invalid  and  void;  and  that  such 
controversy  is  a  separable  and  distinct  controversy  between  the  plaintiff 
and  this  petitioner. 

That  a  complete  determination  of  said  controversy  can  be  had  without 
the  presence  of  any  of  the  defendants  in  this  action  other  than  this  peti- 
tioner; and  that  all  of  said  other  defendants  are  neither  indispensable  nor 
necessaty  parties  to  the  complete  determination  of  said  controversy. 

That  the  foregoing  controversy,  which  is  solely  between  the  plaintiff  and 
the  petitioner,  must  be  determined  before  any  other  controversy  alleged 
in  the  complaint  can  be  considered  and  determined;  and  that  said  con- 
troversy between  the  plaintiff  and  this  petitioner,  as  above  set  forth,  is 
separate  and  distinct  from  any  other  or  further  controversy. 
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That  said  fundanieutal  and  primary  controversy  herein  between  tlio 
plaintiff  and  this  petitioner  is  a  controversy  wholly  between  citizens  of 
different  States — to  wit:  Between  the  plaintiff,  a  citizen  of  the  State  of 
New  York  and  this  petitioner,  a  citizen  of  the  State  of  Ohio. 

That  the  matter  in  dispute  in  this  action  exceeds  the  sum  of  [three] 
thousand  dollars,  exclusive  of  interest  and  costs. 

Your  petitioner  further  shows  that  this  petition  is  made  and  filed  before 
this  petitioner  is  required  by  the  laws  of  the  State  of  New  York  or  the 
rule  of  this  Honorable  Court  to  answer  or  plead  to  the  complaint  of  the 
plaintiff,  and  that  it  desired  by  your  petitioner,  one  of  the  defendants 
herein,  to  remove  said  cause  from  this  Honorable  Court  to  the  [District] 
Court  of  the  United  States  for  the  Southern  District  of  New  Y'ork  in 
accordance  with  the  provisions  of  the  Acts  of  Congress  of  the  United 
States  in  that  behalf  made  and  provided. 

That  no  special  bail  was  or  is  required  in  said  action. 

Your  petitioner  files  and  offers  herein  a  bond  with  good  and  sufficient 
security  in  the  penal  sum  of  $500,  conditioned  as  required  by  the  Act  of 
Congress  in  that  behalf  made  and  provided,  for  entry  in  the  [District] 
Court  of  the  United  States  for  the  Southern  District  of  New  York  [within 
thirty  days  from  the  date  of  the  filing  of  this  petition],  a  copy  of  the  record 
in  this  suit,  and  to  pay  all  costs  that  may  be  awarded  in  said  [District] 
Court  of  the  United  States  if  said  Court  shall  hold  that  this  suit  was  wrong- 
fully or  improperly  removed  thereto. 

Your  petitioner  further  prays  that  the  said  bond  may  be  accepted  as 
good  and  sufficient,  and  that  this  Honorable  Court  will  make  this  order 
for  the  removal  of  this  suit  into  the  [District]  Court  of  the  United  States, 
to  be  held  in  and  for  the  Southern  District  of  New  York,  in  which  district 
this  suit  is  pending,  pursuant  to  the  Act  of  Congress  in  such  case  made 
and  provided,  and  cause  the  record  herein  to  be  removed  into  the  said 
[District]  Court  of  the  United  States,  and  that  no  further  or  other  pro- 
ceedings may  be  had  in  said  cause  in  this  court. 

And  your  petitioner  will  ever  pray. 

Dated  New  York,  January  25,  1907. 

Pierce  &  Greer, 
Attys.  for  the  Deft.  The  Wabash  Railroad  Company. 
Office  and  P.  O.  address, 
120  Broadway, 

Borough  of  Manhattan, 
New  York  City. 

State   of   New   York,       ) 
County  of  New  York,     j  ^^• 

John  C.  Otteson,  being  duly  sworn,  deposes  and  says  that  he  is  the 
secretary  of  the  defendant  The  Wabash  Railroad  Company;  that  he  has 
read  the  foregoing  petition  and  knows  the  contents  thereof;  that  the  same 
is  true  of  his  own  knowledge,  except  as  to  those  matters  therein  said  to 
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be  alleged  on  information  and  belief,  and  that  as  to  tliose  matters  he  be- 
lieves it  to  be  true. 

John  C.  Otteson. 
Sworn  to  before  me  this  25th  day  of  January,  1907. 

Charles  J.  Hoehnle, 
[seal.]  Notary  Public,  Kings  County. 

Certificate  filed  in  New  York  Co. 

EEMOVAL  FORM  V.— NOTICE  AND  PETITION  FOR  REMOVAL 
BECAUSE   OP   FRAUDULENT   MISJOINDER   AS   WELL   AS 
FOR  A  SEPARABLE   CONTROVERSY   AND   A   DIFFER- 
ENCE OF  CITIZENSHIP  BY  A  REALIGNMENT  OF 
THE  PARTIES. 
IN  CHANCERY  OF  NEW  JERSEY. 
E.   Lawrence    [Dowd],   Josephine    [Dowd], 
and  E.  Lawrence    [Dowd],   trustee  under 
the  last  will  and  testament  of  Thomas  H. 
[Dowd],  deceased. 

Complainants, 
against 
May  Irene  Goodman,  Edward  Harris  Good- 
man, Ellie  [Dowd]  Trotter,  Camden 
Sate  Deposit  &  Trust  Company,  trustee 
under  the  last  will  and  testament  of  Thomas 
H.  [Dowd],  deceased,  for  Maby  [Dowd] 
Troth,  Mary  [Dowd]  Troth,  Marie 
[Dowd],  John  H.  Manning,  Ralph  Hornor, 
George  W.  Waples,  and  Edward  W.  Magee. 

Defendants. 

SIRS:  PLEASE  TAKE  NOTICE  that  on  the  10th  day  of  February, 
1922,  at  half  past  ten  o'clock  in  the  morning  of  that  day,  I  shall  file 
in  the  office  of  the  Chancellor  of  the  State  of  New  Jersey  and  of  the  Court 
of  Chancery  of  said  State  in  the  State  House  of  the  City  of  Trenton,  the 
petition  of  which  a  copy  is  hereto  annexed,  for  a  removal  of  the  above 
entitled  cause  to  the  District  Court  of  the  United  States  for  the  District 
of  New  Jersey;  and  that  I  shaU  also  then  and  there  file  the  bond,  of  which 
a  copy  is  hereto  annexed;  and  at  the  same  time,  or  as  soon  thereafter  as 
counsel  can  be  heard,  I  shall  request  for  the  approval  of  the  said  bond  by 
said  Chancellor  and  by  said  Court ;  and  that  I  shall  then  ask  for  such  other 
and  further  relief  in  the  premises  as  may  be  just. 
New  York,  February  2,  1922. 
"Marie  [Dowd]  " 

Petitioner  in  person.  Yours,  &c., 

"Roger   Foster," 
Attorney  in  fact  for  petitioner. 
69  West  55th  Street, 
Borough    of    Manhattan, 
New  York,  New  York. 
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IN  CHANCERY   OF   NEW   JERSEY. 

E.  Lawrence  [Dowd],  Josephine  [Dowd], 
and  E.  Lawrence  [Dowd],  trustee  under  the 
last  will  and  testament  of  Thomas  H. 
[Dowd],  deceased. 

Complainants, 
against 
May  Irene  Goodman,  Edward  Harris  Good- 
man, Ellie  [Dowd]  Trotter,  Camden  Safe 
Deposit  &  Trust  Company,  trustee  under 
the  last  will  and  testament  of  Thomas  H. 
[Dowd],  deceased,  for  Mary  [Dowd]  Troth, 
Mary  [Dowd]  Troth,  Marie  [Dowd],  John 
H.  Manning,  Ralph  Hornor,  George  W. 
Waples,  and  Edward  W.  Magee. 

Defendants. 
Petition  for 
removal. 

To  the  Honorable  Edivin  Eobert  Walher,  Chancellor  of  the  State  of  New 
Jersey,  and  To  the  Court  of  Ciuincery  of  the  State  of  New  Jersey. 
The  petition  of  Marie  [Dowd],  respectfully  shows: 

I.  Your  petitioner  Marie  [Dowd]  is  and  at  the  time  of  the  commence- 
ment of  this  suit  was  a  citizen  and  resident  of  the  Borough  of  Manhattan, 
City  and  County  and  State  of  New  York,  temporarily  sojourning  in  the 
City  of  Kingston  and  County  of  Ulster  in  said  State. 

II.  On  or  about  December  3rd,  1921,  E.  Lawrence  [Dowd]  and  Jose- 
phine Elliott  [Dowd]  his  wife  and  E.  Lawrence  [Dowd],  trustee  under 
the  last  will  and  testament  of  Thomas  H.  [Dowd],  deceased,  began  the 
suit  above  entitled  by  filing  a  biU  in  equity  in  the  Court  of  Chancery  for 
the  State  of  New  Jersey  Avhich  named  as  defendants.  May  Irene  Goodman, 
Edward  Harris  Goodman,  her  husband,  Ellie  [Dowd]  Trotter,  Camden  Safe 
Deposit  &  Trust  Company,  trustee  under  the  last  will  and  testament  of 
Thomas  H.  [Dowd],  deceased  for  Mary  [Dowd]  Troth,  Mary  [Dowd]  Troth, 
Marie  [Dowd],  John  H.  Manning,  Ralph  Hornor,  George  W.  Waples  and 
Edward  W.  Magee.  The  complainants  and  all  of  the  said  defendants  ex- 
cept May  Irene  Goodman  and  Edward  Harris  Goodman  then  were  and  still 
are  citizens  and  residents  and  each  of  them  then  were  and  stiU  is  a  citizen 
and  resident  of  the  County  of  Camden,  in  the  State  of  New  Jersey.  The 
said  Camden  Safe  Deposit  and  Trust  Company  then  was  and  still  is  incor- 
porated under  the  laws  of  the  State  of  New  Jersey  with  its  principal  office 
in  said  City  and  County  of  Camden.  The  said  defendants  Goodman  and 
each  of  them  at  the  time  of  the  commencement  Avere  and  still  are  citizens 
and  residents  of  the  City  of  Philadelphia,  State  of  Pennsylvania. 

III.  Said  bill  prayed  a  partition  and  division  or  in  the  alternative  a 
sale  of  certain  lands  in  the  State  of  New  Jersey  including  in  such  sale  the 
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right  of  dower  of  your  petitioner  therein  and  the  inchoate  right  of  dower 
of  the  defendant  Josephine;  and  a  division  of  the  proceeds  of  such  sale 
after  payment  of  costs  and  charges  of  the  suit  according  to  the  respective 
rights  of  the  several  parties  interested.  The  lands  affected  by  such  suit 
were  therein  charged  to  have  been  formerly  the  property  of  Thomas  H. 
[Dowd],  deceased.  Said  bill  charged  that  said  lands  were  at  the  time  of 
the  death  of  Edward  [Dowd],  who  was  the  son  of  said  Thomas,  on  or 
about  September  13,  1920  owned  in  part  in  fee  simple  by  said  Edward, 
and  that  the  remaining  part  thereof  were  then  owned  in  fee  simple  by  E. 
Lawrence  [Dowd],  the  complainant  as  trustee  for  the  defendant  Ellie 
D.  Trotter,  daughter  of  said  Thomas  with  a  contingent  remote  interest 
in  the  other  heirs  of  said  Thomas,  namely,  said  Edward  [Dowd],  whose 
sole  heirs  and  devisees  are  his  children,  the  complainant  E.  Lawrence  [Dowd] 
and  the  defendant  May  Irene  Goodman  and  the  defendant  Mary  [Dowd] 
Troth,  the  daughter,  and  the  other  heir  of  said  Thomas,  only  however  and 
with  no  such  remainder  except  in  case  said  Ellie  died  intestate  leaving  no 
issue,  in  which  case  it  was  provided  by  the  will  of  said  Thomas,  under 
which  will  his  said  descendants  derived  their  title  to  said  land  that  if  the 
defendant  Mary  was  living  when  said  Ellie  died,  then  her  interest  should 
be  conveyed  to  the  trustee  named  in  said  will,  the  successor  of  which  is 
said  Camden  Safe  Deposit  and  Trust  Company.  Said  bill  further  alleged 
that  the  defendants  John  H.  Manning,  Ealph  Hornor,  George  W.  Waples, 
and  Edward  W.  Magee  were  tenants  of  part  of  said  land. 

IV.  Said  bill  further  alleges  that  your  petitioner  is  the  widow  of  the  said 
Edward  [Dowd],  deceased  and  claims  a  right  of  dower  in  that  part  or  share 
of  said  lands  of  which  said  Edward  [Dowd]   died  seized. 

V.  A  distinct  and  separate  controversy  exists  in  said  suit  and  therein  ex- 
isted when  this  suit  was  brought,  in  which  our  petitioner  is  the  sole  party 
upon  one  side,  and  the  complainants  [Dowd]  in  their  respective  individual 
and  representative  capacity  together  with  the  defendants  Goodman  are  the 
sole  persons  upon  the  other  interested  and  were  the  sole  parties  interested 
when  said  bill  for  partition  was  filed  in  said  New  Jersey  Court  of  Chancery. 
This  appears  from  the  said  bill  in  equity  herein  as  well  as  from  the  allega- 
tions in  this  petition.  A  complete  determination  of  said  controversy  can  be 
had  without  the  presence  of  any  of  the  parties  to  this  suit  other  than  your 
petitioner,  said  complainants  [Dowd],  said  complainants  [Dowd],  as  trus- 
tee and  said  defendants  Goodman.  All  of  the  other  parties  defendants 
to  said  suit  are  neither  indispensable  nor  necessary  parties  to  the  com- 
plete determination  of  said  controversy  nor  to  the  determination  of  said 
suit.  Said  controversy  as  above  set  forth  is  wholly  between  citizens  of 
different  States  and  is  separate  and  distinct  from  any  other  or  further 
controversy    in    said    suit. 

VI.  Your  oratrix  is  the  widow  of  said  Edward.  Said  bill  does  not  show 
nor  claim  that  the  defendants  Troth  and  Trotter  and  the  defendant  Cam- 
den Safe  Deposit  and  Trust  Company  or  either  of  them  have  or  claim  any 
interest  in  any  of  the  parts  of  said  lands  in  which  your  oratrix  claims 
a   right   of  dower  as  aforesaid.     The    defendants   Manning,   Hornor   and 
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Waples  have  failed  to  answer  said  bill  for  partition  in  said  New  Jersey 
Court  of  Chancery,  although  they  have  been  served  with  a  subpoena  issued 
thereunder.  The  said  defendants  Manning,  Hornor  and  Waples  are  tenants 
of  small  portions  of  parts  of  the  premises  in  said  bill  at  a  nominal  rental, 
not  exceeding  $20  a  year  each  under  a  tenancy  terminable  at  will.  They 
have  no  interest  in  any  controversy  in  said  suit.  They  were  joined  as  de- 
fendants merely  in  order  that  they  might  be  required  after  the  partition 
sale  to  attorn  to  a  purchaser  of  such  land  as  was  leased  to  them.  They 
are  not  indispensable  nor  necessary  parties  to  said  suit.  The  right  to 
join  them  as  parties  is  doubtful.  The  defendants  Troth  and  the  Camden 
Safe  Deposit  and  Trust  Company  neither  have  nor  claim  any  interest  in 
any  land  in  which  said  Edward  [Dowd]  was  seized  of  any  interest  at  the 
time  of  his  death,  nor  in  any  in  which  your  petitioner  claims  a  right  of 
dower.  The  defendant  Trotter  has  such  a  remote  and  contingent  interest 
therein  that  she  is  not  a  necessary  party  to  the  controversy  as  to  petition- 
er's right  of  dower  nor  to  said  suit  between  your  petitioner  and  the  com- 
plainants [Dowd]  and  defendant  Goodman.  The  interests  of  said  defend- 
ant Trotter  therein  is  fully  represented  and  protested  by  said  Edward 
Lawrence  [Dowd]  as  her  trustee  as  aforesaid. 

The  defendant  Magee  was  made  a  party  by  mistake.  His  tenancy  of 
part  of  said  premises  ceased  and  he  surrendered  the  same  to  the  complainant 
[Dowd]  as  Trustee,  before  the  bill  herein  was  filed.  The  complainants 
herein  propose  and  are  about  to  move  to  strike  out  his  name  from  the  list 
of  defendants. 

VII.  That  said  defendants  Goodman  and  Trotter  are  fraudulently  joined 
as  defendants  to  said  bill  whereas  in  fact  they  are  and  each  of  them  is 
actually  a  complainant  and  one  of  the  parties  for  whose  benefit  said  bill 
was  filed.  Said  bill  was  filed  by  their  consent  and  at  their  request. 
Said  bill  was  filed  in  collusion  with  them.  They  were  made  defendants 
instead  of  complainants  and  the  defendants  Troth  and  the  said  Trust 
Company  were  also  joined  as  defendants  fraudulently  for  the  purpose  of 
preventing  the  removal  of  this  suit  to  the  District  Court  of  United  States 
for  the  District  of  New  Jersey.  Their  object  and  intention  and  that  of 
complainants  in  so  doing  was  and  is  to  procure  a  sale  of  said  land  by  a 
special  master  who  is  a  resident  of  Camden  County  without  the  intervention 
or  aid  of  an  auctioneer,  and  they  and.  the  complainants  intend  to  combine 
in  a  bid  at  such  sale  and  to  buy  said  property  at  much  less  than  its  true 
value.  The  attorney  for  the  complainants  has  been  requested  by  your 
petitioner  through  your  petitioner's  counsel  to  agree  upon  an  auctioneer, 
but  he  has  refused  so  to  do  and  has  stated  in  substance  that  it  may  not  be 
necessary  to  employ  an  auctioneer,  and  that  such  employment  is  not  usual 
at  judicial  sales  in  such  County.  Your  petitioner  has  no  funds  with  which 
to  bid  or  to  purchase  or  to  protect  herself  at  such  a  sale.  She  is  in  absolute 
destitution.  She  is  supporting  herself  precariously  as  a  book  agent  and  upon 
an  allowance  of  no  more  than  five  ($5)  dollars  a  week  which  is  paid  her 
irregularly  by  her  son  by  a  former  husband  born  before  her  marriage  to 
said  Edward    [Dowd].     The  said  descendants  of  Thomas   [Dowd]   are  well 


4368  APPENDIX 

aware  of  these  facts  and  the  children  of  said  Edward  [Dowd]  immediately 
after  their  father's  death  took  possession  of  all  the  said  land  in  which 
he  had  an  interest  and  have  since  collected  his  share  of  the  rents  and  profits 
thereof  and  have  refused  to  pay  any  part  thereof  to  your  petitioner  and 
have  refused  to  give  your  petitioner  her  widow 's  right  of  quarantine  and 
have   endeavored   to   starve   your   petitioner   into    submission   to    them   and 
into  the  surrender  to  them  of  her  rights  for  an  inadequate  and  insufficient 
consideration.      The    [Dowd]    family  to   which   said   complainants   and   the 
defendants  Goodman,  Trotter  and  Troth  belong  is  one  of  the   oldest   and 
most  influential  in  Camden  County.     Your  petitioner 's  said  husband  was  a 
member  of  the  Bar  of  said  County.    Said  E.  LaAvrence  [Dowd]  is  a  member 
of  such  Bar.     Prior  to  the  death  of  said  Edward  [Dowd]  a  prolonged  and 
bitter  litigation  took  place  between   said   Edward   and   your  petitioner   in 
which  serious  charges  and  counter-charges  were  made  by  both  sides  and  in 
which  the   residents   of  said   County  were  to   a  large   extent  in   sympathy 
with  said  Edward   [Dowd]  who  was  their  neighbor  and  became  prejudiced 
against  your  petitioner.    This  and  the  said  local  influence  of  the  said  [Dowd] 
family  will  make  it  difficult  for  your  petitioner  to  obtain  justice  and  the 
value  of  her  dower  at  a  sale  by  a  special  master  resident  in  said  County. 
All   the   relief   prayed   in   said   bill  could   have   been   obtained   by  their 
consent    without    litigation    and    without    the    interposition    of    any    court, 
except  the  sale  of  the   dower  right  of  your  petitioner  in   said  land.     By 
the  will  •  of  said  Thomas,   it   is   expressly  provided   and   directed   that   the 
trustees  therein  appointed  shall  have  power  to  make  partition  or  division 
of  the  real  estate  and  personal  property  or  any  parts  thereof  with  the  said 
Edward    [Dowd],  the  son  of  said  Thomas,  so  that  the  shares  or  portions 
may  be  held  in  severalty  instead  of  in  common  and  to  execut-e  and  make 
all  necessary   conveyances   for  affecting   said   division.      Said   will   further 
empowers  said  trustees  to  sell  all  said  Ellie's  interest  in  such  real  estate 
either  before   or   after   division   or   any   part   thereof   either   at   public   or 
private    sale    and    to    convey    the    same    to    the    purchaser    or    purchasers 
freed  and  discharged  from  the  trusts  created  by  said  will  and  without  any 
liability  on  the  part  of  the  purchaser  for  the  purchase  money  and  in  case 
of  such  sale  to  re-invest  the  net  proceeds  in  real  estate  or  bonds  secured 
by  mortgage  upon  New  Jersey  real  estate  and  to  hold   such  investments 
upon  the  same  trusts  as  the  land  was  which  was  sold;   provided  however 
that  no  such  sale  be  made  without  the  written  request  and  consent  of  said 
Ellie  executed  and  acknowledged  as  is  provided  in  case  of  a  deed.     By  an 
order  of  the   Orphans'   Court  of  Camden  County  duly  made   and   entered 
upon  the  petition  of  said  Ellie   [Dowd]    Trotter  on  or  about  October  29, 
1920,    said    complainant    Edward    Lawrence    [Dowd]    was    duly    appointed 
trustee  to  act  in  the  place  and  stead  of  the  said  Edward  [Dowd]  to  exe- 
cute and  complete  the  trusts  created  and  declared  in  the  said  will  of  said 
Thomas.     Both  the  trustees  originally  named  in   said  will  had   previously 
died.     The  said  Edward  [Dowd]  by  an  order  of  the  same  court  made  June 
8,  1894,  had  been  appointed  trustee  under  the  said  will  to  act  in  the  place 
and  stead  of  one  of  the  trustees  therein  named  who  had   duly  announced 
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his  right  so  to  act.  Previously  to  the  filing  of  said  bill  and  on  or  about 
July  23,  1921,  your  oratrix  filed  in  the  District  Court  of  the  United  States 
for  the  District  of  New  Jersey  a  bill  in  equity  the  defendants  to  which 
were  said  Edward  Lawrence  [Dowd]  individually  and  as  executor  of  the 
last  will  and  testament  of  Edward  [Dowd]  deceased,  and  Josephine  K. 
[Dowd],  wife  of  said  defendant,  May  Irene  Goodman,  Edward  H.  Good- 
man, the  husband  of  said  May  Irene,  Ellie  D.  Trotter  and  Joseph  Trotter, 
her  husband,  the  latter  having  died  before  the  said  bill  had  been  filed, 
although  this  was  then  unknown  to  your  oratrix,  when  she  filed  her  bill 
in  said  Federal  Court.  Said  defendant  Trotter  appeared  in  said  Fed- 
eral suit  by  the  same  attorney  that  has  appeared  for  the  complainants 
herein  and  denied  knoAvledge  as  to  the  lands  of  which  the  said  Edward 
[Dowd]  died  seized.  The  complainants  here  also  appeared  and  answered 
in  said  suit  by  the  same  attorney. 

Said  bill  filed  in  this  Honorable  Court  sets  forth  clearly  and  specifically 
the  respective  interests  which  each  of  said  descendants  of  said  Thomas 
[Dowd]  has  in  each  of  said  parcels  of  land.  Said  bill  further  alleges  that 
the  said  tracts  of  land  and  premises  cannot  be  divided  among  the  owners 
thereof  without  great  prejudice  to  their  interests  and  prays  for  a  sale 
thereof  including  the  right  of  dower  of  your  petitioner  the  inchoate  right 
of  dower  of  the  complainant  Josephine  and  that,  the  proceeds  thereof  be 
divided  among  the  complainants  and  the  respective  parties  interested 
according  to  their  respective  rights,  shares  and  interests.  In  the  partition 
suit  in  which  this  petition  is  filed  the  defendants.  May  Irene  Goodman, 
Edward  Harris  Goodman  and  Ellie  Trotter  have  appeared  and  answered 
joining  in  the  same  answer  by  Willard  F.  Loeb,  Esq.,  as  their  solicitor  and 
attorney.  Said  Willard  has  an  office  in  the  suite  of  offices  occupied  and 
leased  by  Hon.  William  D.  Loeb,  who  is  the  solicitor  for  the  complainants 
therein,  and  said  William  and  Willard  are  associated  together  in  prac- 
tice. The  defendant,  the  Camden  Safe  Deposit  and  Trust  Company,  as 
trustee,  as  aforesaid,  and  Mary  W.  Troth  have  appeared  and  answered 
therein  through  George  Eoberts,  Esq.,  as  attorney  and  solicitor  for  them. 
In  each  and  all  of  the  said  answers  filed  by  and  in  behalf  of  the  said  five 
defendants  it  is  alleged  in  the  same  language  that  they  and  each  of  them 
respectively  admit  "that  the  rights  and  interests  of  the  several  tracts 
or  parcels  of  land  mentioned  and  described  in  said  bill  are  truly  set  forth 
and  stated  in  said  bill;"  and  further  that  said  defendants  and  each  of 
them  respectively  submits  "to  such  decree  as  this  court  may  make  in 
the  premises  either  for  a  partition  of  the  said  several  tracts  or  parcels 
of  land,  or  for  a  sale  of  the  whole  or  a  part  thereof,  in  case  said  tracts 
or  parcels  of  land  are  so  circumstanced  that  a  partition  thereof  cannot 
be  made  Avithout  great  prejudice  to  the  owners  of  the  same."  Said  answers 
were  drafted  and  the  originals  thereof  copied  from  a  draft  prepared  by 
said  Hon.  William  D.  Loeb,  the  solicitor  for  the  complainants.  In  or  about 
the  month  of  December,  1921,  the  said  defendants  Goodman  filed  a  bill  in 
equity  in  the  Court  of  Common  Pleas  No.  1  of  Philadelphia  County  and  State 
of  Pennsylvania,  praying  the  partition  or  sale  of  certain  land  in  said  City 
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and  State,  in  one-half  of  which  said  Edward  Dudley  died  seized  and  in  which 
TOUT  petitioner  has  a  right  of  dower.  All  of  the  other  parties  to  this  suit 
including  Tour  petitioner  excepting  said  tenants  are  made  parties  defendant 
to  said  Pennsylvania  suit.  There  is  no  other  party  thereto  except  one  Stella 
Hamilton  who  is  a  tenant  of  said  Philadelphia  property.  None  of  the  par- 
ties to  said  Pennsylvania  suit  has  opposed  the  relief  therein  prayed.  The 
said  suit  was  brought  at  the  request  and  iustigation  of  the  said  complainants 
[Dowd]  and  said  defendants  Trotter. 

VUI.  The  value  of  your  petitioner's  right  of  dower  in  the  said  lands  de- 
scribed in  said  bill  of  partition  in  this  Honorable  Court  exceeds  the  sum  of 
$3,000  exclusive  of  interest  and  costs,  and  did  so  exceed  at  the  time  said 
bill  was  filed. 

IX.  This  petition  is  made  and  filed  before  your  petitioner  is  required 
by  the  Laws  of  the  State  of  Xew  Jersey  or  the  rules  of  this  Honorable 
Court  to  answer  or  plead  to  the  bill  in  equity  filed  herein.  It  is  desired  by 
your  petitioner  to  remove  said  cause  from  this  Honorable  Court  to  the 
District  Court  of  the  United  States  for  the  District  of  Xew  Jersey  in  accord- 
ance with  the  Acts  of  Congress  of  the  United  States  in  that  behalf  made 
and  provided.  No  special  bail  was  or  is  required,  in  said  suit.  Your  peti- 
tioner files  and  offers  herewith  and  herein  a  bond  with  good  and  sufficient 
security  in  the  penal  sum  of  $500.  conditioned  as  required  by  the  Acts  of 
Congress  of  the  United  States  in  that  behalf  made  and  provided  for  entry 
in  the  District  Court  of  the  United  States  for  the  District  of  New  Jersey 
within  thirty  days  from  the  date  of  filing  this  i)etitioner  a  copy  of  the  record 
of  this  suit  and  to  pay  aU  costs  that  may  be  awarded  in  said  District  Court 
of  the  United  States  if  said  Court  shall  hold  that  this  suit  was  wrongfully 
or  improperly  removed  thereto. 

Your  petitioner  further  prays  that  the  said  bond  may  be  accepted  as  good 
and  sufficient,  and  that  this  Honorable  Court  wiU  pursuant  to  the  Act  of  Con- 
gress in  such  case  made  and  provided,  cause  the  record  herein  to  be  removed 
into  the  said  District  Court  of  the  United  States,  and  that  no  further  or 
other  proceedings  may  be  had  in  said  causes  in  this  court. 

Dated,  New  York,  January  28th,  1922. 

"Mabie  [Dowd]," 
Mabie  [Dowd]  Petitioner  in  person, 

by 

"Roger  Foster" 
her  attorney  in  fact 
69  West  55th  Street, 
Xew  York,  New  York. 

State  op   New   York.  ^ 

CotrxTY  of  Ulster,  Iss. 

Southern  District  of  New  York,  J 

Marie  [Dowd]  being  duly  sworn,  deposes  and  says:  The  foregoing  peti- 
tion is  true  to  the  best  of  my  knowledge,  information  and  belief.     All  of  the 
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allegations  therein  are  true  to  my  own  knowledge,  except  those  which  de- 
scribe the  papers  filed  in  different  courts  and  the  conversations  with  Wm. 
D.  Loeb,  Esq.,  my  information  as  to  which  is  derived  from  my  attorney 
Roger  Foster  herein,  and  except  the  allegations  concerning  the  said  defend- 
ant tenants  the  information  concerning  which  is  derived  from  the  said 
William  D.  Loeb,  Esq.,  and  except  the  allegations  as  to  intent  instigation 
collusion  request  and  copying  answers  which  are  charges  made  upon  infer- 
ences drawn  from  the  facts  known  by  petitioner  and  from  the  information 
above  set  forth. 
Sworn  to  before  me  this  28th  day  of  January,  1922. 

"N.  H.  Fessenden,  " 

' '  Marie  Dowd.  ' ' 
Notary  Public. 

Clerk's  Ctf.  hereto  annexed. 

State  of  New  York,  ) 
County  of  Ulster.   ( 

On  this  28th  day  of  January,  1922,  in  the  said  State  and  County  before 
me  personally  appeared  Marie  [Dowd]  to  me  known  and  known  to  me 
to  be  the  individual  described  in  and  who  executed  the  instrument  hereto 
annexed   and   acknowledged    to   me    that   she    had    executed    the    same. 

"N.  H.  Fessenden," 
Notary  Public. 

REMOVAL  FORM  VI.— NOTICE  OF  APPLICATION   FOR  REMOVAL 
BECAUSE  OF  PREJUDICE  OR  LOCAL  INFLUENCE. 

[116  Fed.  986.] 

City    Court   of   Montgomery    County,    The 
County    of    Montgomery, 

Plaintiff, 
vs. 
John     J.     Cochran,    as    principal    and     the 
Fidelity  &  Deposit  Company,  of  Maryland, 
as  surety. 

Defendants. 

To  Messrs.  Fmley  Stallings  ^-  Martin,  Plaintiff's  attorneys,    

Street,   Montgomery,   Alabama,  and   W.   W.  Hill,  Esq.,   attorney  for 

defendant  Cochran, Street,  Montgomery,  Alabama. 

Sirs:  Please  take  notice  that  on  the  ....  day  of  February,  1902,  at 
half  past  ten  o  'clock  in  the  morning  of  that  day  or  as  soon  thereafter  as 
counsel  can  be  heard,  in  the  Federal  Building  in  the  City  and  County 
of  Montgomery,  in  the  State  of  Alabama,  we  shall  present  the  annexed 
petition  to  the  District  Court  of  the  Li'nited  States  for  the  Middle  District 
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of   Alabama   and   shall   then   and   there  move  for   an   order   removing   the 
above  entitled   cause   from   the   City  Court   of   Montgomery   County,  Ala- 
bama, to  the  said  District  Court  of  the  United  States  on  the  ground  of 
prejudice  and  local  influence. 
February   15,    1902. 

Yours,  &e.. 
Watts,    Gans   &  Whelan, 
Attorneys  for  the  defendant. 
The    Fidelity    &    Deposit 
Company  op  Maryland, 

Street,  Montgomery,  Ala. 

REMOVAL  rOEM  VII.— PETITION  FOE  REMOVAL  BECAUSE  OF 
PREJUDICE  AND  LOCAL  INFLUENCE. 

[The  following  petition  was  held  to  be  sufficient,  in  Montgomery  County 
V.  Cochran,  116  Fed.  985,  986  (reversed  upon  the  ground  of  jurisdiction, 
without  passing  upon  the  sufficiency  of  the  petition,  in  Cochran  v.  Mont- 
gomery County,  119  U.  S.  260).     See  Supra,  §549.] 

"The  County  of  Montgomery,  Plaintiff,  versus  John  J.  Cochran,  as 
Principal,  and  the  Fidelity  &  Deposit  Company  of  Maryland,  a  Corpora- 
tion under  the  Laws  of  the  State  of  Maryland,  as  Surety,  Defendants. 
In  the  [District]  Court  of  the  United  States  for  the  Middle  District  of 
Alabama.  Petition  for  the  Removal  of  Said  Cause  from  the  City  Court 
of  Montgomery,  Alabama. 

To  the  Honorable  the  Judges  of  the  [District]  Court  of  the  United  States 
for  the  Middle  District  of  Alabama:  Your  petitioner,  the  above-named 
Fidelity  &  Deposit  Company  of  Maryland,  a  corporation  existing  under 
the  laws  of  the  State  of  Maryland,  respectfully  shows  to  this  honorable 
court  that  the  county  of  Montgomery,  as  plaintiff,  brought  suit  of  a  civil 
nature,  in  the  city  court  of  Montgomery  County,  Alabama,  on  the  21st 
day  of  January,  1902,  against  your  petitioner,  the  Fidelity  &  Deposit  Com- 
pany of  Maryland,  and  one  John  J.  Cochran,  and  that  the  matter  or 
amount  in  dispute  exceeds  the  sum  or  value  of  three  thousand  ($3,000.00) 
dollars,  exclusive  of  interest  and  costs;  that  service  of  process  in  said  case 
was  made  on  your  petitioner  on  the  24th  day  of  January,  1902,  and  that 
the  time  for  pleading  or  demurring  to  said  complaint  is  within  thirty  days 
after  the  said  service,  and  that  your  petitioner  has  heretofore,  viz.,  on 
the  fifteenth  day  of  February,  1902,  appeared  in  said  city  court  of  Mont- 
gomery and  demurred  to  said  complaint,  and  a  copy  of  said  complaint  and 
the  demurrer  thereto  is  hereto  attached  and  made  a  part  hereof,  and  the 
first  trial  term  for  said  ease  is  the  month  of  April,  1902;  that  the  said 
controversy  is  between  citizens  of  different  States,  in  that  the  plain- 
tiff was  at  the  time  of  the  commencement  of  said  suit,  and  still  is,  a  citi- 
zen of  the  State  of  Alabama;  and  that  your  petitioner,  the  Fidelity  & 
Deposit  Company  of  Maryland,  was  at  the  time  of  the  commencement  of 
this  suit,  and  still  is,  a  citizen  of  the  State  of  Maryland,  and  of  no  other 
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State,  having  its  principal  of3Eiee  in  the  city  of  Baltimore  in  the  said  State 
of  Maryland;  and  that  the  other  defendant  in  said  suit  is  a  citizen  of  the 
said  State  of  Alabama;  and  that  your  petitioner  desires  to  remove  this  suit, 
which  is  now  pending  and  undetermined  in  said  State  court,  before  the  trial 
thereof,  into  the  [District]  Court  of  the  United  States,  to  be  held  in  the 
Middle  district  of  Alabama.  Your  petitioner  further  shows  unto  this 
honorable  court  that  from  prejudice  and  local  influence  in  favor  of  the 
plaintiff,  and  adverse  to  this  defendant,  it  will  not  be  able  to  obtain 
justice  in  said  court,  or  in  any  other  State  court,  to  which  the  defend- 
ant may,  under  the  laws  of  this  State,  have  a  right  to  remove  said  cause, 
on  account  of  such  prejudice  or  local  influence.  And,  in  this  connection, 
your  petitioner  further  shows  unto  your  honors  that  said  above-mentioned 
suit  is  a  suit  instituted  by  a  political  subdivision  of  the  State  of  Alabama, 
to  wit,  Montgomery  County,  against  the  said  John  J.  Cochran,  the  treas- 
urer of  said  Montgomery  County,  and  your  petitioner,  a  surety  company, 
as  surety  on  the  official  bond  of  said  John  J.  Cochran,  as  treasurer  of  said 
Montgomery  County,  and  that  said  suit  is  instituted  by  said  County  of 
Montgomery  to  recover  the  sum  of  $120,000.00  (one  hundred  and  twenty 
thousand  dollars),  which  last-mentioned  sum  is  the  penalty  of  said  bond, 
alleged  to  have  been  deposited  by  the  said  John  J.  Cochran,  as  such  county 
treasurer,  in  the  banking  house  of  Josiah  Morris  &  Co.,  of  Montgomery, 
Alabama,  whereby  the  said  sum  is  alleged  to  have  been  lost  to  the  said 
County  of  Montgomery  by  reason  of  the  failure  and  insolvency  of  the 
said  Josiah  Morris  &  Co.,  and  that  by  reason  of  the  nature  of  said  suit 
all  the  residents  and  citizens  of  said  Montgomery  County  have  a  direct 
interest  in  the  recovery  by  the  said  plaintiff  of  the  amount  claimed.  And 
in  this  connection  your  petitioner  further  shows  unto  your  honors  that  the 
other  defendant  in  this  suit,  John  J.  Cochran,  is  practically  financially  ir- 
responsible, in  that  his  assets,  your  petitioner  is  informed  and  believes 
and  so  states,  are  less  than  five  thousand  dollars,  and  that  the  said  Coch- 
ran is  therefore  practically  only  a  nominal  party  to  the  said  suit,  and 
that  your  petitioner,  the  said  Fidelity  &  Deposit  Company  of  Mary- 
land, would  be  obliged  practically  to  meet  the  whole  claim  should  judg 
ment  be  recovered  against  the  defendants;  and  your  petitioner  further 
shows  that  from  time  to  time  heretofore  there  have  been  statements 
made  in  the  public  press  to  the  effect  that  your  petitioner  is  and  will 
be  held  liable  for  the  amount  claimed  in  said  suit,  and  will  have  to  pay 
the  same,  and  that  said  publications  as  made  in  papers  published  in 
the  City  of  Montgomery,  and  in  other  cities  in  the  State  of  Alabama, 
have  been  circulated  throughout  all  the  counties  in  the  said  State  of 
Alabama,  whereby  a  local  prejudice  against  your  petitioner,  and  influ- 
ence in  favor  of  the  plaintiff  in  said  suit,  has  been  created  throughout 
the  whole  State  of  Alabama.  Petitioner  further  avers  that  the  amount 
sought  to  be  recovered  in  said  suit  was,  at  the  time  of  the  failure  of 
said  Josiah  Morris  &  Co.,  substantially  all  the  funds  of  the  plaintiff  and 
the  inconvenience  to  said  plaintiff  from  its  inability  to  use  said  money 
for  public  purposes  has  caused  a  feeling  of  prejudice  against  your  peti- 
tioner, not  only  in  the  County  of  Montgomery,  but  in  other  parts  of  the 
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state  of  Alabama.  Petitioner  further  avers  that  the  matter  of  a  change 
of  venue  in  said  case  is  one  of  discretion  on  the  part  of  the  Judge  of 
said  City  Court,  and  not  one  of  right  belonging  to  said  petitioner,  and, 
even  if  said  discretion  should  be  exercised  in  favor  of  the  removal  of  said 
cause  to  some  other  county,  yet  petitioner  is  informed  and  believes,  and 
upon  said  information  and  belief  states,  that  the  wide  publicity  and  noto- 
riety given  to  this  cause  and  the  issues  involved  therein  would  operate 
iai  any  county  or  court  of  the  State  of  Alabama  to  prejudice  the  right 
of  this  petitioner.  And  petitioner  further  avers  that  the  said  petitioner 
is  now  the  surety  on  bonds  of  many  State  and  county  of&cers  throughout 
the  whole  State  of  Alabama,  and  that  the  decision  in  the  present  case  will 
be  regarded  as  probably  constituting  a  precedent  in  any  future  case  or 
cases  which  may  be  brought  against  your  petitioner  on  said  bonds,  by  rea- 
son of  which  there  will  necessarily  exist  a  local  prejudice  against  your  peti- 
tioner in  this  ease  in  any  county  of  the  State  of  Alabama  in  which  said 
case  should  be  tried.  Petitioner  further  avers  that  the  said  banking  house 
of  Josiah  Morris  &  Co.  at  the  time  of  its  failure  was  largely  indebted, 
viz.,  about  nine  hundred  thousand  dollars,  and  this  indebtedness  was  due, 
and  much  the  larger  part  of  it  is  still  due,  to  various  persons  residing  in 
different  parts  of  the  State  of  Alabama,  including  the  City  Council  of 
Montgomery;  that  the  said  Josiah  Morris  &  Co.  secured  an  agreement 
with  its  respective  creditors  for  an  extension  of  time  within  which  to  pay 
the  amount  due  to  them,  respectively,  and  the  said  Josiah  Morris  &  Co. 
has  failed  to  make  the  second  of  the  payments  thus  agreed  on,  and  there 
seems  to  be  no  present  prospect  of  any  further  payments  by  the  said 
Josiah  Morris  &  Co.  to  its  creditors,  by  reason  of  which,  as  petitioner  is 
informed  and  believes,  and  on  such  information  and  belief  states,  that 
the  suit  brought  against  petitioner  has  been  in  some  way  identified  or 
intermingled  with  the  affairs  of  said  Josiah  Morris  &  Co.  in  the  minds 
of  the  people,  and  in  the  supposed  identity  of  the  interests  of  the  said 
Josiah  Morris  &  Co.  and  petitioner  in  the  matters  referred  to  there  will 
exist  in  any  court  of  the  said  State  of  Alabama  in  which  said  case  could 
be  tried  a  local  prejudice  against  your  petitioner.  Wherefore  your  peti- 
tioner prays  that  an  order  or  decree  may  be  made  and  entered  directing 
and  commanding  that  the  trial  of  said  cause  be  removed  from  said  City 
Court  of  Montgomery  into  this  Honorable  Court,  and  petitioner  will  ever 
pray,  etc. 

"Watts,  Troy  &  Caffey,  Attorneys  for  Petitioner." 

Attached  to  this  petition  was  an  affidavit,  which,  omitting  caption,  etc., 
reads  as  follows: 

"Before  me,  Thomas  G.  Jones,  Judge  of  said  Court,  personally  appeared 
Thomas  A.  Whelan,  who  is  known  to  me,  and  who,  being  duly  sworn,  on 
oath  deposes  and  says  that  he  is  the  vice-president  of  the  Fidelity  &  De- 
posit Company  of  Maryland,  the  above-named  petitioner,  in  the  above- 
entitled  cause,  which  is  now  pending  in  the  City  Court  of  the  County  of 
Montgomery  and  State  of  Alabama,  and  authorized  to  make  this  af&davit 
and  act  in  this  matter  for  petitioner,  and  that  from  prejudice  and  local 
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influence  the  said  petitioner  will  not  be  able  to  obtain  justice  in  said  State 
court,  or  in  any  other  State  court  to  which  it  may,  under  the  laws  of 
said  State,  have  the  right,  on  account  of  said  prejudice  and  local  influence, 
to  remove  said  cause;  and,  further,  that  all  the  matters  and  facts  stated 
in  the  above  petition  to  be  true,  are  true;  and  that  all  matters  stated  on 
information  and  belief  are  true  to  the  best  of  his  knowledge,  information, 
and  belief. 

' '  Thomas  A.  Whelan. 

"Subscribed  and  sworn  to  before  me  on  this  the  loth  day  of  February, 
1902. 

"Thomas  G.  Jones,  Judge." 

REMOVAL  FORM  VIII.— PETITION  FOE  REMOVAL  OF  CRIMINAL 

CASE  FROM  STATE  COURT  UNDER  SECTION  643,  UNITED 

STATES  REVISED  STATUTES,  JUDICIAL  CODE,  §33. 

[From  Roe's  Criminal  Procedure  in  United  States  Courts.] 

The    People"! 

vs.  I  Indictment  for  murder. 

To  the  District  Court  of  the  United  States  for  the District  of : 

Your  petitioner, ,  defendant  in  the  above-entitled  cause,  re- 
spectfully represents:     That  on  the  day  of  ,  A,  D.  19 — ,  at  the 

term  of  the  court,  at  the  instance  of ,  as  prosecutor, 

your  petitioner  was  indicted  for  wilfully,  premeditatedly  and  of  malice 
aforethought  killing  one ,  which  indictment  and  criminal  pros- 
ecution so  instituted  is  still  pending  in  said  court  against  your  petitioner. 

Your  petitioner  further  represents  that  no  murder  was  committed  by 
the  killing  aforesaid,  but  in  fact  the  killing  was  committed  in  the  neces- 
sary self-defense  of  the  defendant,  your  petitioner,  and  to  save  his  own 
life:  that  at  the  time  the  alleged  offense  was  committed  your  petitioner 
was  an  officer  of  the  United  States,  to  wit,  a  deputy  collector  of  internal 
revenue,  and  the  act  for  which  he  was  indicted  was  done  in  his  own  neces- 
sary self-defense,  while  engaged  in  the  discharge  of  the  duties  of  his  office 
as  said  deputy  collector  of  internal  revenue;  that  he  was  at  the  time  act- 
ing by  and  under  the  authority  of  the  internal  revenue  laws  of  the  United 
States,  and  under  and  by  right  of  his  office  as  deputy  collector  of  internal 
revenue  of  the  United  States,  that  it  became,  and  was,  then  and  there  his 
duty,  under  said  internal  revenue  laws,  to  seize  illicit  distilleries  and  the 
apparatus  that  was  used  for  the  illicit  and  unlawful  distillation  of  spirits, 
and  while  so  attempting  to  enforce  said  revenue  laws  as  deputy  collector 
aforesaid,  he  was  assaulted  and  resisted,  and  fired  upon  by  a  number  of 
armed  men,  and  in  defense  of  his  life  returned  fire,  which  is  the  act  for 
which  he  was  indicted. 

Your  petitioner  therefore  i>rays  that  said  cause  may  be  removed  from 
the  - — -  court  of  county,  in  the  state  of  ,  to  the  district  court 
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of  the  United  States  for  the  district  of  ,  and  that  certiorari  may 

issue  therefor. 

,  Attorney  for  Petitioner. 

Affidavit  to  Petition. 

United   States  of  America, 
District  of  . 

I,  ,   being  duly   sworn,   on   oath   say  that  I  am  the  petitioner 

in  the   foregoing  petition,  that  I  have  read  the   same,  and  that  the  mat- 
ters and  things  therein  contained  are  true  of  my  own  knowledge. 

,  Petitioner. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  A.  D.  19 — . 

[Official    Seal]    United    States    Commissioner    for    the    District    of 


Certificate  of  Counsel. 

United   States   of  America.) 
District    of   .        t 

I, ,  being  an  attorney  at  law,  of  the  court  of  the  state 

of  ,  the  same  being  a  court  of  record,  do  hereby  certify  that  as  counsel 

for  the  petitioner  in  the  foregoing  petition  named,  I  have  examined  the 
proceedings  against  him  mentioned  therein,  and  carefully  inquired  into 
the  matters  therein  set  forth,  and  that  I  believe  them  to  be  true. 

,   Attorney   for   Petitioner. 

[Note. — If   petitioner   is    in    custody   under   process    of   state   court   the 
petition  should  so  state  and  ask  for  a  writ  of  luibeas  corpus.] 


EEMOVAL  POEM  X.— PETITION  BY  AN  OFFICER,  CIVIL  OR  CRIMI- 
NAL,   OR    A    SOLDIER    OF    THE    UNITED    STATES,    FOR 
REMOVAL  OF  A  CIVIL  CASE  FROM  A  STATE  COURT. 

District     Court    of    the    United     States, 

for  the  Southern  District  of  New  York. 

John  Aber 

against 

William  H.  Edwards. 

To  the  Ho-norable  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

I.  Your  petitioner,  William  H.  Edwards  respectfully  shows:  Heretofore 
to  wit  on  or  about  the  second  day  of  January,  1921,  the  above  named 
John  Aber  by  the  service  of  a  summons  and  complaint  upon  your  petitioner 
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in  the  County  of  New  York  in  said  District  began  a  civil  action  against 
him  in  the  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
New  York,  a  Court  of  Records  in  the  State  of  New  York.     The  said  case 

is  numbered  ,  in  the  office  of  the  Clerk  of  the  County  of  New 

York,  and  is  on  the  trial  calendar  of  said  court  numbered  . 

Said  action  has  not  yet  been  tried  and  said  cause  is  still  pending  in  said 
State  Court.  The  ground  of  action  and  the  prayer  of  said  complaint  are 
in  substance  as  follows:  [Set  forth  in  substance  the  allegations  of  complaint 
and  the  prayer  for  relief.] 

II.  At  the  tinie  said  action  was  begun  and  at  the  time  the  said  acts 
charged  in  said  petition  are  alleged  to  have  been  committed  your  petitioner 
was  and  he  still  is  an  officer   [or  soldier]    of  the  United   States,  namely 

Collector  of  Internal  Revenue  for  the District  of  the  State  of  New 

Y^'ork,  as  is  stated  and  is  set  forth  in  said  complaint,  [or  describe  other 
office  of  soldiership  held  by  petitioner]  and  all  his  acts  in  connection  with 
the  matters  charged  in  said  complaint  were  committed  by  him  under  color 
of  his  said  office.  Wherefore  your  petitioner  prays  that  cause  may  be 
removed  from  the  Supreme  Court  of  the  State  of  New  York  in  and  for  and 
the  County  of  New  York  to  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York  and  that  certiorari  may  issue  therefor. 

William  H.   Edwards,   Petitioner. 
Brown   &   Jones, 
Attorneys   for  petitioner, 

20  Nassau  Street,  New  York. 


United   States  of   America, 
Southern  District  of  New  York,    C  ss. 

State   of  New  Y''ork 

County   of  New  York. 

William  H.  Edwards,  being  duly  sworn  deposes  and  says,  I  am  the  peti- 
tioner in  the  foregoing  petition.    The  same  is  true  to  my  own  knowledge. 
Sworn  to  before  me  this  5th  day  of  April,  1921. 

William  Green, 

Notary  Public,  New  York  County. 

I,.  Philo  Brown  being  an  attorney  at  law  of  the  Supreme  Court  of  the 
State  of  New  York  the  same  being  a  Court  of  Eecord,  do  hereby  certify 
that  as  counsel  for  the  petitioner  in  the  foregoing  petition  made  I  have 
examined  the  proceedings  against  him  mentioned  therein  and  carefully  in- 
quired into  the  matters  therein  set  forth  and  that  I  believe  them  to  be 
true. 

Piiilo  Brown, 
Attorney  for  petitioner. 
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REMOVAL  FOEM  XI.— BOND  ON  EEMOVAL. 

[198  U.  S.  95.] 
Supreme  Court  of  the  State  of  Neic-  York,  County  of  Jefferson. 
Hiram  Remington,  Plaintiff, 

AGAINST 

Central  Pacific  Railroad  Company, 
Defendant.  j 

Know  all  men  by  tliese  presents:  Tliat  tlie  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation  duly  authorized  and  existing  under  the 
laws  of  the  State  of  Maryland,  having  an  office  at  No.  35  Wall  street, 
New  York  City,  and  having  authority  to  transact  business,  pursuant  to  the 
act  of  Congress,  August  13th,  1894,  entitled,  "An  act  relative  to  the 
cognizances,  stipulations,  bonds  and  undertakings,  and  to  allow  certain 
corporations  to  be  accepted  as  surety  therein,"  is  held  and  firmly  bound 
unto  Hiram  Remington,  in  the  sum  of  five  hundred  dollars  ($500.00),  for 
the  payment  of  which  well  and  truly  to  be  made  unto  the  said  Hiram  Rem- 
ington, his  heirs,  executors,  administrators  and  assigns,  the  said  Fidelity 
and  Deposit  Company  of  Maryland  binds  itself,  its  successors  and  assigns, 
jointly  and  firmly  by  these  presents;  upon  condition  nevertheless,  that 

Whereas,  the  above  named  Hiram  Remington  has  heretofore  brought  a 
suit  of  a  civil  nature  in  the  supreme  court  of  the  State  of  New  York,,  in 
and  for  the  county  of  Jefferson,'  against  the  said  Central  Pacific  Railroad 
Company,  and 

Whejeas,  the  said  Central  Pacific  Railroad  Company  simultaneously  with 
the  filing  of  this  bond  intends  to  file  its  petition  in  said  suit  in  such  State 
court  for  the  removal  of  such  suit  into  the  [District]  Court  of  the  United 
States  in  the  district  where  such  suit  is  pending,  to-wit:  the  [District] 
Court  of  the  United  States  in  and  for  the  northern  district  of  New  York, 
according  to  the  provisions  of  the  act  of  Congress  in  such  case  made  and 
provided. 

Now,  therefore,  the  condition  of  this  obligation  is  such  that  if  the  said 
petitioner,  The  Central  Pacific  Railroad  Company,  shall  enter  in  the  [Dis- 
trict] Court  of  the  United  States  for  the  northern  district  of  New  York 
thirty  days  from  the  date  of  filing  said  petition  a  certified  copy  of  the  recordl 
in  such  suit  and  shall  well  and  truly  pay  all  costs  that  may  be  awarded  hj 
the  said  [District]  Court  if  said  court  shall  hold  that  such  suit  was  wrong- 
fully or  improperly  removed  thereto  and  shall  also  appear  and  enter  special 
bail  in  such  suit  if  special  bail  was  originally  requisite  therein,  then  the' 
above  obligation  shall  be  void  but  shall  otherwise  remain  in  full  force 
and  virtue. 

In  witness  whereof,  the  said  Fidelity  and  Deposit  Company  of  Maryland 
has  caused  these  presents  to  be  signed  by  its  vice-president  and  attested  by 
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its  attorney-in-fact  and  its  corporate  seal  to  be  hereunto  aflSxed  this  22nd 

day  of  October,  in  the  year  nineteen  hundred  and  three. 

Fidelity  &  Deposit  Company  of  Maryland, 
By  Henry  B.  Platt,  Vice-President. 
James  E.  Kingsley, 

Attorney-in-fact. 

Attest : 

State  of  New  York,   ) 

County  of  New  York, j   ^^ ' 

On  the  22nd  day  of  October,  in  the  year  1903,  before  me  personally 
came  Henry  B.  Platt,  to  me  known,  who,  being  by  me  duly  sworn,  did 
depose  and  say,  tliat  he  resided  in  the  city  of  New  York;  that  he  was 
the  vice-president  of  the  Fidelity  and  Deposit  Company  of  Maryland, 
the  corporation  described  in,  and  which  executed  the  within  instru- 
ment; that  he  knew  the  seal  of  said  corporation;  that  the  seal  affixed 
to  said  instrument  was  such  corporate  seal;  that  it  was  so  affixed  by 
order  of  the  board  of  directors  of  said  corporation,  and  that  he  signed 
his  name  thereto  by  like  order;  and  that  the  liabilities  of  said  com- 
pany do  not  exceed  its  assets  as  ascertained  in  the  manner  provided  in 
section  3,  of  chapter  720,  of  the  Session  Laws  of  the  State  of  New  York 
for  the  year  1893.  And  the  said  Henry  B.  Platt  further  said  that  he  was 
acquainted  with  James  E.  Kingsley,  and  knew  him  to  be  the  attorney-in- 
fact  of  said  company;  that  the  signature  of  the  said  James  E.  Kings- 
ley,  subscribed  to  the  within  instrument,  was  in  the  genuine  handwriting 
of  the  said  James  E.  Kingsley,  and  was  subscribed  thereto  by  like  order 
of  the  board  of  directors,  and  in  the  presence  of  him  the  said  Henry  B. 
Platt. 

James  T.  Crane, 
Notary  Public,  New  York  County. 

At  a  regular  and  lawful  meeting  of  the  board  of  directors  of  the  Fi- 
delity and  Deposit  Company  of  Maryland,  at  which  a  quorum  was  present, 
held  at  the  office  of  the  company,  in  the  city  of  Baltimore,  State  of  Mary- 
land,' on  the  sixth  day  of  March,  1901,  on  motion,  it  was  unanimously. 

"Eesolved,  That  in  pursuance  of  section  eight  hundred  and  eleven  of 
the  Code  of  Civil  Procedure  of  the  State  of  New  York,  Henry  B.  Platt, 
vice-president,  or  George  Sewell  Bonner,  attorney,  or  Frank  H.  Platt, 
Edward  T.  Platt,  Joseph  A.  Flynn,  Hugh  M.  Allwood  and  James  E.  Kings- 
ley,  attorney-in-fact  of  this  company,  in  the  State  of  New  York,  be  and 
each  of  them  is,  hereby  authorized  and  empowered  to  sign,  execute  and 
deliver  any  and  all  bonds  or  undertakings  for  or  on  behalf  of  this  company, 
and  to  attach  thereto  the  seal  of  the  corporation,  the  same  to  be  attested 
by  the  said  George  Sewell  Bonner,  attorney  of  the  company,  or  by 
either  one  of  the  other  persons  above  named,  as  occasion  may  require." 
County  of  New  York,  ss: 
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I,  James  R.  Kingsley,  attorney-in-fact,  of  the  Fidelity  and  Deposit 
Company  of  Maryland,  have  compared  the  foregoing  resolution  with  the 
original  thereof,  as  recorded  in  the  minute  book  of  said  company,  and  do 
hereby  certify  that  the  same  is  a  true  and  correct  transcript  therefrom, 
and  of  the  whole  of  the  said  original  resolution. 

Given  under  my  hand  and  the  seal  of  the  company,  at  the  city  of  New 
York,  this  22nd  day  of  October,  1903. 

James  E.  Kingsley. 
Attorney-in-fact. 

(Next   followed   summary   statement   of   assets   and  liabilities.) 

State  of  New  York,    ) 
County  of  New  York,  I 

James  E.  Kingsley,  being  duly  sworn,  says  that  he  is  the  attorney-in- 
fact  of  the  Fidelity  and  Deposit  Company  of  Maryland;  that  the  fore- 
going is  a  true  and  correct  statement  of  the  financial  condition  of  said 
company,  as  of  December  31st,  1902,  to  the  best  of  his  knowledge  and 
belief,  and  that  the  financial  condition  of  said  company  is  as  favorable 
now  as  it  was  when  such  statement  was  made. 

James  E.  Kingsley. 
Subscribed  and  sworn  to  before  me,  this  22nd  day  of  October,  1903. 

James  T.  Crane, 
Notary   Public,   New    York    County. 

State  of  New  York,    | 
County  of  New  York,  ( 

I,  Thomas  L.  Hamilton,  clerk  of  the  county  of  New  York,  and  also 
clerk  of  the  supreme  court  for  the  said  county,  the  same  being  a  court 
of  record,  do  hereby  certify,  that  James  T.  Crane,  whose  name  is  sub- 
scribed to  the  certificate  of  the  proof  or  acknowledgment  of  the  annexed 
instrument,  and  thereon  written,  was,  at  the  time  of  taking  such  proof 
or  acknowledgment,  a  notary  public  in  and  for  the  county  of  New  York, 
dwelling  in  the  said  county,  commissioned  and  sworn,  and  duly  authorized 
to  take  the  same.  And  further  that  I  am  well  acquainted  with  the  hand- 
writing of  such  notary  and  verily  believe  that  the  signature  to  the  said 
certificate   of   proof   or  acknowledgment   is   genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 
of  the  said  court  and  country,  the  22d  day  of  Oct.,  1903. 

(Seal.)  Thos.  L.  Hamilton,   Clerk, 

(Endorsed:)  New  York  supreme  court,  Jefferson  county.  Hiram  Eem- 
ington,  plaintiff,  against  Central  Pacific  Eailroad  Co.,  defendant.  Bond. 
I  hereby  approve  of  the  within  bond  as  to  form  and  sufficiency  of  surety. 
Dated  Oct.  26,  1903.  Watson  M.  Eogers,  J.  S.  C.  Fidelity  and  Deposit 
Company   of   Maryland,   35   Wall  street.   New  York. 
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EEMOVAL   FORM  XII.— CEETIFICATE   TO   THE   RECORD   BY   THE 
CLERK  OF  THE  STATE  COURT. 

[144  U.  S.  465.] 

SUPREME  COURT,  COUNTY  OF  NEW  YORK. 


DOMINICK     AmATO 
VS. 

Northern  Pacific  Railroad  Company. 


State  of  New  York, 


1. 


City  and  County  of  New  York,   I 

I,  Edward  F.  Reilly,  clerk  of  said  city  and  county  and  clerk  of  the 
supreme  court  of  said  State  for  said  county,  do  certify  that  I  have  com- 
pared the  preceding  with  the  original  record  on  removal  to  United  States 
court,  Dominick  Aniato  vs.  Northern  Pacific  Railroad  Company,  on  file  in 
my  office,  and  that  the  same  is  a  correct  transcript,  filed  March  13th,  1890, 
therefrom,  and  the  whole  of  such  original. 

In  witness  whereof  I  have  hereunto  subscribed  my  name  and  affixed 
my   official   seal  this  24th   day  of   March,   1890. 

[seal.]  Edward  F.  Reilly,  Clerk. 

Endorsed:      Filed  March   24,   1890.      (Sig.)   John   A.   Shields,   clerk. 


REMOVAL    FORM    XIII.— MOTION    FOR    REMAND. 

[106  Fed.  771.] 

IN   THE   DISTRICT   COURT    OF   THE   UNITED    STATES    FOR    THE 
DISTRICT   OF   KANSAS. 

southern  division. 

Mary  P.  Stevens  and  Frederick  C.  Stevens, 
Executors  under  the  Last  Will  and  Testa- 
ment of  Robert  S.  Stevens,  deceased. 

Plaintiffs, 
vs. 
The   Missouri,    Kansas   &   Texas   Railway 
Company  and  The  Kansas  City  &  Pacific 
Railroad  Company, 

Defendants. 

Now  come  the  plaintiffs  and  move  this  Court  to  remand  the  above- 
entitled  cause  to  the  District  Court  of  Bourlion  County,  State  of  Kansas, 
for  the  reasons  following,  to  wit: 
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1.  The  defendants  and  each  of  them,  as  shown  by  the  bill  and  by 
the  petition  to  remove,  are  corporations  organized  under  the  laws  of 
Kansas,  and  were  sued  in  a  Court  of  that  State,  and  hence  cannot  remove 
this  cause  on  the  ground  of  diverse  citizenship. 

2.  It  is  not  true  as  complained  in  the  petition  for  removal  that  a 
federal  question  is  made  or  presented  by  the  bill  so  as  to  entitle  the 
defendants,  or  either  of  them,  to  remove  this  cause  to  this  Court. 

3.  This  court  is  without  jurisdiction  to  hear  and  determine  this  cause. 

Holmes  &  Perry 
Attorneys  for  Plaintiffs. 


EEMOVAL  FOEM  XIV.— OEDEE  FOE  EEMAND. 

IN  THE   [DISTEICT]   COUET  OF  THE  UNITED  STATES  FOE   THE 
DISTEICT  OF  KANSAS. 

[In  which  the  author  was  counsel,  106  Fed.  771.] 

Mary  P.  Stevens  et  al.,  Executors,  &c., 

vs. 
MissouKi,  Kansas  &  Texas  Ey.  Co.,  et  al.      J 

It  is  now  ordered  that  the  motion  of  the  plaintiffs  to  remand  this  cause  to 
the  District  Court  of  Bourbon  County,  Kansas,  be  and  the  same  hereby 
is  sustained. 

It  is,  therefore,  ordered  that  this  cause  be  remanded  to  said  State  Court, 
and  that  this  cause  was  not  properly  removable  to  this  Court. 

Jno.  a.  Williams,  Judge. 


EEMOVAL  FOEM   XV.— OEDEE   DENYING   EEMAND. 

[106  Fed.  551.] 

At  a  Stated  Term  of  the  [District]  Court  of  the  United  States,  of  the  Second 
Judicial  District,  held  in  and  for  the  Southern  District  of  New  York, 
at  the  Post  Office  Building,  in  the  Borough  of  Manhattan,  in  the  City 
and  County  of  New  York,  on  the  4th  day  of  January,  1901. 
Present:    Hon.    E.    Henry    Lacombe,    Circuit    Judge. 

Christian  Dancel  and  Mary  Dancel,  Admin-  ^ 
istrators  of  the  Goods,  Chattels  and  Credits  j 
of  Christian  Dancel,  deceased,  | 

against 
Goodyear    Shoe    IMachinery     Company     of 
Portland,  Maine. 
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This  cause  having  been  commenced  in  the  Supreme  Court  of  the  State 
of  New  York,  in  the  County  of  New  York,  on  the  15th  day  of  October,  1900, 
and  having  been  removed  into  this  Court  by  the  defendant  on  the  10th  day 
of  December,  1900,  and  the  plaintiffs  having  moved  to  remand  the  same  to 
the  State  court  on  the  ground  that  the  said  removal  was  not  in  time,  by  an 
order  to  show  cause  made  herein  on  the  19th  day  of  December,  1900,  and 
the  said  motion  having  come  on  to  be  heard  on  the  28th  day  of  December; 

Now,  on  reading  and  filing  the  said  order  to  show  cause,  dated  the  19th 
day  of  December,  1900,  and  the  affidavit  of  J.  Philip  Berg,  on  which  the 
said  order  was  granted,  sworn  to  the  18th  day  of  December,  1900,  and  on 
reading  the  record  on  removal  filed  herein  on  the  10th  day  of  December, 
1900,  and  on  all  the  papers  and  proceedings  heretofore  had  herein;  and  after 
hearing  Roger  Foster,  Esq.,  of  counsel  for  the  plaintiffs  in  su^jport  of  said 
motion,  and  Edwards  H.  Childs,  Esq.,  of  counsel  for  the  defendant  in  oppo- 
sition thereto,  and  due  deliberation  being  thereupon  had,  it  is 

Ordered,  that  the  said  motion  to  remand  be  and  the  same  hereby  is 
denied. 

E.  H.  Lacombe, 
U.  S.  Circuit  Judge. 


(Endorsed:) — Circuit  Court  of  the  United  States,  Southern  District  of 
New  York,  Second  Judicial  Circuit. — Christian  Dancel  and  ano.,  against 
Goodyear  Shoe  Machinery  Company.  Order  denying  motion  to  remand. 
Edwards  H.  Childs,  59  Wall  Street,  New  York  City,  Attorney  for  Defend- 
ant.— U.  S.  Circuit  Court. — Filed  Jan.  4,  1901.^John  A.  Shields,  Clerk. 


REMOVAL  FORM  XVI.— ORDER  FOR  REPLEADER  AFTER 
REMOVAL. 

[106  Fed.  771  in  which  the  author  was  counsel.] 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES. 

FOR  THE  DISTRICT  OF  KANSAS — THIRD  DIVISION. 


'^.  Stevens,     T 
d  Testament 


Mary  P.  Stevens  and  Frederick  C. 
Executors  under  the  last  Will  and 
of  Robert  S.  Evans,  deceased, 

Plaintiffs, 

vs: 
The   Missouri,   Kansas   &   Texas   Railway 
Company  and  The  Kansas  City  &  Pacific 
Railroad  Company, 

Defendants. 
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It  appearing  that  this  suit  was  commenced  in  the  State  Court  and  that  the 
bill  was  drawn  under  the  State  practice,  and  that  the  defendants  have 
removed  said  suit  into  this  Court  by  special  appearance,  it  is  therefore,  on 
the  application  of  the  complainants,  and  for  good  cause  shown,  hereby 


ORDERED 

That  said  complainants  be  and  they  hereby  are  given  leave  to  recast  their 
bill  of  complaint,  and  to  amend  said  bill  of  complaint  or  to  file  an  amend- 
ment thereto  by  or  before  the  September  rule  day.  But  said  complain- 
ants shall  serve  a  copy  of  said  bill  of  complaint  as  recast  or  amended  upon 
the  solicitors  of  the  defendants,  and  this  order  nor  the  service  of  said  copy 
shall  in  any  way  be  construed  as  the  entry  of  any  general  appearance  by 
the  defendants  or  either  of  them. 

Witness  my  hands  at  chambers  this  26th  day  of  July,  A.  D.,  1898. 

Jno.  a.  Williams,  Judge. 


FORMS  FOR  USE  UPON  APPLICATIONS  FOR  THE 
WRIT  OF  HABEAS  CORPUS 


HABEAS    CORPUS    FORM    I.— PETITION    FOR   WRIT    OF    HABEAS 
CORPUS   TO   PREVENT   EXTRADITION. 

[Granted  in   196  Fed.   168.] 

To  the  honorable   the  district  court  of  the   United  States  in  and  for  the 
sotithern  district  of  New  Yarlc  in  the  second  judicial  circuit: 

The  petition  of  Walter  Konrad  Geissler  respectfully  shows: 

I.  Your  petitioner  is  a  resident  of  the  City,  County  and  State  of  New 
York,  in  this  circuit  and  district. 

II.  Your  petitioner  is  now  actually  imprisoned  and  restrained  of  his 
liberty  and  detained  by  color  of  the  authority  of  the  United  States  in  the 
custody  of  William  Henkel,  Esq.,  United  States  marshal  in  and  for  the 
southern  district  of  New  York,  to  wit.,  at  the  Borough  of  Manhattan  of 
the  City  of  New  York  in  the  said  district. 

III.  The  sole  claim  and  sole  authority  by  virtue  of  which  the  said 
William  Henkel,  marshal  as  aforesaid,  so  restrains  and  detains  your  peti- 
tioner, is  a  certain  paper  which  purports  to  be  a  commitment  in  writing, 
a  copy  of  which  is  hereunto  annexed  marked  "  A. " 

IV.  Upon  information  and  belief,  the  said  commitment  was  issued  by 
Thomas  Alexander,  Esq.,  a  United  States  Commissioner,  in  certain  pro- 
ceedings instituted  on  behalf  of  the  Empire  of  Germany  under  color  of  the 
treaty  between  the  United  States  and  the  Kingdom  of  Prussia  and  other 
states  of  the  Germanic  Federation,  upon  a  charge  that  your  petitioner 
had  committed  the  crime  of  forgery  within  the  jurisdiction  of  the  King- 
dom of  Saxony. 

V.  Your  petitioner  did  not  commit  the  crime  of  forgery  within  the 
jurisdiction  of  the  Kingdom  of  Saxony  and  your  petitioner  has  not  com- 
mitted the  crime  of  forgery  anywhere. 

VI.  Upon  inforination  and  belief,  the  warrant  which  was  the  foundation 
of  said  extradition  proceedings  before  said  Commissioner  did  not  state  any 
facts  which  constituted  the  crime  of  forgery  within  the  meaning  of  said 
treaty,  nor  within  the  common  law  definition  of  said  crime,  nor  within  the 
statutes  of  the  State  of  New  York  defining  said  crime,  nor  within  the 
definition  of  said  crime  by  the  statutes  in  force  in  the  Kingdom  of  Saxony 
at  the  time  when  said  crime  of  forgery  was  alleged  in  said  warrant  to 
have  been  committed. 

VII.  Upon    information    and    belief,    the    evidence    before    said    Commis- 
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sioiier  did  not  show  any  facts  which  constituted  the  crime  of  forgery  with- 
in the  meaning  of  said  treaty,  nor  within  the  common  law  definition  of 
said  crime,  nor  within  the  statutes  of  the  State  of  New  York  defining 
said  crime,  nor  within  the  definition  of  said  crime  by  the  statutes  in 
force  in  the  Kingdom  of  Saxony  at  the  time  when  said  crime  of  forgery 
was  alleged  to  have  been  committed. 

VIII.  Upon  information  and  belief,  in  the  said  proceedings  before  said 
commissioner  and  said  commissioner  permitted  to  be  offered  before  him 
and  admitted  in  evidence  against  your  petitioner,  certain  documents 
and  exhibits  and  other  papers,  which,  and  each  of  which,  under  the 
provisions  of  said  treaty,  were  not  admissible  in  evidence  against  your 
petitioner,  and  which,  and  each  of  which,  under  the  statutes  of  the  State 
of  New  York,  were  not  admissible  in  evidence  against  your  petitioner,  and 
which,  and  each  of  which,  under  the  statutes  of  the  United  States,  were 
not  admissible  in  evidence  against  your  petitioner,  and  the  admission  in 
evidence  of  which,  and  each  of  which,  was  in  violation  of  the  Consti- 
tution of  the  United  States  and  did  not  constitute  due  process  of  law. 
Amongst  other  exhibits  thus  admitted  in  evidence  by  said  commissioner 
was  and  were  a  certain  exhibit  which  purported  to  be  a  photograph,  and 
certain  exhibits  which  purported  to  be  copies  of  checks,  and  certain  exhibits 
which  purported  to  be  copies  of  papers,  the  originals  of  which  alleged 
checks  and  papers  were  not  produced  before  said  commissioner  and  the 
originals  of  which  documents  were  not  produced  before  said  commissioner. 

IX.  Upon  information  and  belief,  in  the  said  proceedings  before  said 
commissioner  the  said  commissioner  allowed  to  be  offered  in  evidence 
against  your  petitioner  and  admitted  in  evidence  against  your  petitioner, 
certain  papers  purporting  to  be  depositions,  taken  in  the  Empire  of 
Germany,  which  papers  were  not  properly  nor  legally  authenticated  in 
pursuance  of  the  said  treaty,  and  which  papers  were  not  properly  and 
legally  authenticated  in  pursuance  of  the  statutes  of  the  United  States, 
and  which  papers  were  not  properly  and  legally  authenticated  in  pur- 
suance of  the  statutes  of  the  State  of  New  York,  and  which  papers  did 
not  show  that  the  proceedings  that  resulted  in  the  taking  of  said  alleged 
depositions  were  valid  and  in  accordance  with  the  statutes  in  force  in  the 
Empire  of  Germany  under  color  of  which  said  proceedings  took  place. 

X.  Upon  information  and  belief,  in  the  said  extradition  proceedings  the 
said  commissioner  denied  to  your  petitioner  a  due  hearing  and  denied  to 
your  petitioner  due  process  of  law  in  the  said  respects  and  in  niany  other 
respects,  and  your  petitioner  was  denied  the  right  to  be  confronted  with 
the  witnesses  against  him,  which  was  secured  to  your  petitioner  by  the 
Sixth  Amendment  of  the  Constitution  of  the  United  States,  and  your 
petitioner  was  denied  either  rights  under  the  Constitution  of  the  United 
States,  and  your  petitioner  was  denied  the  rights  secured  by  the  said 
treaty,  and  the  construction  of  the  said  treaty  was  drawn  in  question  in 
the  course  of  said  proceedings. 

XI.  Upon  information  and  belief,  the  said  proceedings  before  said  com- 
missioner were  for  these  and  other  reasons  absolutely  void,  and  the  said 
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commitment  is  absolutely  void,  and  your  petitioner  is  now  confined  and  de- 
prived of  his  liberty  in  violation  of  the  Constitution  of  the  United  States 
and  in  violation  of  the  statutes  of  the  United  States  and  in  violation  of 
the  rights  secured  to  your  petitioner  by  said  treaty. 

WHEEEFOKE  your  petitioner  prays  that  a  writ  of  habeas  corpus  may 
issue  directed  to  the  said  William  Henkel,  marshal  of  the  United  States, 
and  to  each  and  all  of  his  deputies,  requiring  him  and  them  to  bring  and 
have  your  petitioner  before  this  court  at  a  time  to  be  by  this  court  de- 
termined, together  with  the  true  cause  of  the  detention  of  your  petitioner, 
to  the  end  that  due  inquiry  may  be  had  in  the  premises;  and  that  a  writ 
of  certiorari  may  at  the  same  time  issue  directed  to  the  said  Thomas 
Alexander,  Esq.,  United  States  commissioner  for  the  southern  district  of 
New  York  and  commissioner  under  the  laws  of  the  United  States  con- 
cerning the  extradition  of  fugitives  from  the  justice  of  a  foreign  country 
under  a  treaty  between  the  United  States  and  a  foreign  country,  direct- 
ing him  to  certify  to  this  court  all  the  proceedings  that  took  place  before 
him  and  all  the  evidence  that  was-  offered  before  him  in  the  said  pro- 
ceedings which  resulted  in  the  issue  of  the  said  commitment;  and  that 
this  court  may  proceed  in  the  summary  way  to  determine  the  facts  of  this 
case  in  that  regard  and  the  legality  of  your  petitioner's  impairment,  re- 
straint and  detention,  and  thereupon  to  dispose  of  your  petitioner  as  law 
and  justice  may  require.    And  your  petitioner  will  ever  pray,  etc. 

Dated,  at  the  City  of  New  York,  the  9th  day  of  March,  1912. 

KoGER  Foster, 
Attorney  for  the  Petitioner, 
55  Liberty  Street, 
New  York. 


City,  County  and  State  of  New  York, 

United  States   of  America,  j.ss.  ; 

Southern  District  of  New  York.         j 


Walter  Konrad  Geissler,  being  duly  sworn,  deposes  and  says:  I  am 
the  petitioner  above-named.  I  have  read  the  foregiug  petition  and  I 
know  the  contents  thereof.  The  same  is  true  to  my  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  alleged  upon  information  and  belief, 
and  as  to  these  matters  I  believe  the  same  to  be  true.  The  said  petition 
and  each  part  thereof  is  true  to  the  best  of  my  knowledge,  information  and 
belief.  No  previous  application  for  the  writ  of  habeas  corpus  and  no 
])rcvious  application  for  the  writ  of  certiorari  has  been  made. 

Walter  Konrad  Geissler. 
Sworn  to  before  me  this  9th  day  of  March,  1912. 
Charles  J.  Volpe, 
Notary    Public, 
[Notarial  Seal.]  New  York  County. 
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HABEAS  CORPUS  FORM  II.— WRIT  OF  HABEAS  CORPUS  AD 
TESTIFICANDUM. 

[166  Fed.  73.] 

In  the  District  Court   of   the   United   States  for  the   Western   District   of 

Pennsylvania. 

In  the  Matter  of  Henry  K.e7ulall  Thaw,  Banlcrupt. 
No.  4,290,  in  Banlruptcy. 
Western  District  of  Pennsylvania,  United  States  of  America — ss: 

The  President  of  the  United  States  of  America,  to  Dr.  Robert  B.  Lamh, 
Superintendent  of  Matteawan  State  Hospital,  New  York,  or  Dr.  Baker, 
His  Assistant — Greeting : 

We  command  that  you  have  the  body  of  Henry  Kendall  Thaw,  detained 
in  the  Matteawan  State  Hospital  under  your  custody  as  it  is  said,  under 
safe  and  secure  conduct  before  the  judges  of  our  District  Court  within 
and  for  the  Western  District  of  Pennsylvania,  at  Pittsburgh,  Pennsylvania, 
forthwith,  there  to  testify  the  truth  according  to  his  knowledge  in  a  cer- 
tain cause  now  pending  in  said  court,  and  then  and  there  to  be  tried  in 
the  matter  of  the  said  Henry  Kendall  Thaw,  Bankrupt,  at  No.  4,290,  in 
Bankruptcy,  before  the  said  court,  and  immediately  after  the  said  Henry 
Kendall  Thaw  shall  have  given  his  testimony  in  the  above  entitled  matter 
that  you  return  him  to  the  said  Matteawan  State  Hospital  of  New  York 
under  safe  and  secure  conduct,  and  have  you  then  and  there  this  writ. 

Witness,  the  Honorable  R.  W.  Archbald,  Judge  of  the  District  Court  of 
the  United  States  for  the  Western  District  of  Pennsylvania,  by  special 
assignment,  at  Pittsburgh,  Pennsylvania,  and  the  seal  of  the  said  court, 
this  13th  day  of  October,  A.  D.  1908. 

Wm.  T.  Lindsay,  Clerk. 

(Seal  of  the  U.  S.  District  Court  for  the  Western  District  of  Penna.) 

HABEAS  CORPUS  FORM  III.— ORDER  QUASHING  WRIT   OF 
HABEAS  CORPUS  AD   TESTIFICANDUM. 

[166  Fed.  73.] 

In   the  District   Court   of  the   United  States  for  the    Western  District   of 

Pennsylvania. 

In  the  Matter  of  Henry  Kendall  Tlmtv,  Bankrupt,  No.  4,290,  in  Bankruptcy. 

At  the  City  of  Pittsburgh,  in  Said  District,  This  20th  day  of  October, 

1908. 
Western  District  of  Pennsylvania — ss.; 

And  now,  20th  October,  1908,  this  matter  came  on  to  be  heard  upon  the 
petition  for  a  writ  of  habeas  corpus  ad  testificandum,  the  reply  thereto  of 
the  respondent,  and  the  answer  to  the  reply  by  the  trustee  in  bankruptcy  of 
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said  Henry  Kendall  Thaw,  and  after  argument  by  counsel  and  considera- 
tion by  the  court, 

It  is  ordered  that  the  writ  of  habeas  corpus  ad  testificandum  heretofore 
issued,  directed  to  said  Dr.  Robert  B.  Lamb,  Superintendent  of  the 
Matteawan  State  Hospital,  in  the  state  of  New  York,  be  quashed,  and  the 
petition  for  said  writ  be  dismissed,  with  costs.  Per  Curiam. 


HABEAS  CORPUS  FORM  IV.— ORDER  DISCHARGING  PRISONER. 

[196  Fed.  168.] 
[Title.] 

Upon  the  return  of  the  writs  of  habeas  corpus  and  certiorari  herein; 
upon  reading  and  filing  the  same;  and  upon  reading  the  petition  of  Walter 
Konrad  Geissler,  sworn  to  March  9th,  1912,  filed  in  the  office  of  this  Court 
on  the  11th  day  of  March,  1912;  and  upon  the  return  to  the  said  writs  of 
habeas  corpus  and  certiorari;  after  hearing  Roger  Foster,  Esq.,  of  counsel 
for  the  petitioner,  Walter  Konrad  Geissler,  in  support  of  the  prayer  of 
said  petition  and  in  support  of  a  motion  for  the  discharge  of  said  prisoner 
Geissler,  and  after  hearing  Carl  L.  Schurz,  Esq.,  of  counsel  for  the  de- 
manding government,  in  opposition  thereto;  it  is  hereby 

Ordired  that  the  petitioner,  Walter  Konrad  Geissler,  be,  and  that  he 
hereby  is,  discharged  from  imprisonment,  and  that  the  Marshal  of  the 
United  States  for  the  Southern  District  of  New  York  is  hereby  ordered  and 
directed  to  release  said  Geissler. 


HABEAS     CORPUS     FORM     V.— WRIT     OF     HABEAS     CORPUS     TO 

MARSHAL. 

The  President  of  the  United  States  to  William  Henhel,  Esq.,  Vmted  States 
marshal  for  the  southern  district  of  New  YorTc,  Greeting; 

We  command  you  that  you  have  the  body  of  Walter  Konrad  Geissler, 
by  you  imprisoned  and  detained,  as  it  is  said,  together  with  the  time  and 
cause  of  such  imprisonment  and  detention,  by  whatsoever  name  he  shall 
be  called  or  charged,  before  the  District  Court  of  the  United  States  in 
and  for  the  Southern  District  of  New  York  in  the  Second  Circuit,  at  a 
stated  term  thereof,  to  be  held  on  the  15th  day  of  March,  1912,  at  10:30 
o'clock  in  the  morning  of  that  day  or  as  soon  thereafter  as  counsel  can  be 
heard,  to  do  and  receive  what  shall  then  and  there  be  considered  concern- 
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iug  the   said   Walter  Konrad  Geissler,   and  have   you   then  and   there  thia 
writ. 

Witness,  the  Hon.  George  C.  Holt, 
U.  S.  District  Judge,  Southern  District  of  New  York. 
The  9th  day  of  March,  1912. 

Thomas   Alexander, 
[Seal.]  Clerk   of   the   District   Court   of   the   United  States   for  the 

Southern   District   of   New   York. 
The   foregoing    writ   is   hereby    allowed. 
New  York,  March  9th,  1912. 

Learned  Hand, 
United  States  District  Judge. 


FORMS  FOR  APPLICATION  FOR  WRITS 
OF  MANDAMUS 


MANDAMUS  FORM  I.— MOTION  FOE  LEAVE   TO  FILE   PETITION 
FOR  MANDAMUS. 

[Permission  granted,  247  U.  S.  23].] 

IN  THE  SUPEEME  COUET  OF  THE  UNITED  STATES. 


In  the  Matter 

OP 

The  Application  of  Annie  S.  Simons,  for  a 
Writ  of  Mandamus  against  the  Honorable 
Charles  M.  Hough,  Circuit  Judge  of  the 
United  States  for  the  Second  Circuit,  and 
against  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New 
York,  sitting  at  common  law ;  or  in  the  alter- 
native for  a  Writ  of  Prohibition  against  the 
District  Court  of  the  United  States  for 
the  Southern  District  of  New  York  sitting 
in  Equity;  or  in  the  alternative  for  the 
Writ  of  Certiorari  addressed  to  the  District 
Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

And  now  comes  the  petitioner,  Annie  S.  Simons,  by  Eoger  Foster,  her 
attorney,  and  she  moves  for  leave  to  file  the  petition  hereto  annexed  for 
a  Writ  of  Mandamus,  or  in  the  alternative,  for  a  Writ  of  Prohibition, 
or  in  the  alternative  for  a  Writ  of  Certiorari,  and  she  further  moves 
that  a  rule  be  entered  and  issued  directing  the  Honorable  Charles  M. 
Hough,  Circuit  Judge  of  the  United  States  for  the  Second  Circuit  who 
has  been  designated  to  hear  motions  in  the  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  and  directing  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York, 
sitting  at  Common  Law,  to  show  cause  why  a  Writ  of  Mandamus 
should  not  issue  against  them;  and  directing  said  Court  to  show  cause 
why,  in  the  alternative  a  Writ  of  Prohibition  or  a  Writ  of  Certiorari 
should    not    issue    against    said    Court;    in    accordance    with    the    prayer 
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of  the  said  petition;   and  why  said  petitioner  should  not  have  such  other 
and  further  relief  in  the  premises   as  may   be   just  and  meet. 

Roger  Foster, 
Attorney  and  Counsel  for  petitioner 
Annie  S.   Simons, 

55  Liberty  Street, 
Borough    of    Manhattan, 
City   and   State   of   New  York. 

MANDAMUS   FORM   II.— PETITION   TO   SUPREME    COURT. 

[Granted  247  U.  S.  231.] 

To  the  Honorable  Edward  Douglass  White,  Chief  Justice  of  the  United 
States,  and  to  the  Associate  Justices  of  the  Supreme  Court  of  the 
United  States. 

The  petition  of  Annie  S.  Simons,  respectfully  shows: 

I.  Your  petitioner  is  a  resident  of  the  City  of  Charleston  in  the  State 
of  South  Carolina.  On  or  about  the  16th  day  of  May,  1917  an  action 
Avas  begun  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  by  your  petitioner,  as  plaintiff,  against  William 
Nelson  Cromwell  and  Louis  H.  Cramer,  as  executors  under  the  last  will 
and  testament  of  Frank  Leslie,  deceased,  defendants  by  the  service  of  the 
summons  therein  upon  the  defendant  Cramer.  Both  the  defendants  sub- 
sequently appeared  in  said  action.  The  defendant  Cramer,  by  Honor- 
able Edgar  T.  Brackett  of  Saratoga,  New  York;  the  defendant  Cromwell, 
by  Messrs.  Sullivan  &  Cromwell  of  49  Wall  Street,  New  York  City.  The 
complaint  herein  was  served  on  the  attorneys  of  said  defendants  on  or 
about  June  15th,  1917.  A  copy  thereof  of  hereunto  annexed  marked  "A." 
Issue  has  been  duly  joined  by  the  service  of  the  answers  of  the  defendants, 
copies  of  which  are  hereunto  annexed  marked  "B"  and  "C. "  That  of 
defendant  Cramer  was  served  June  27,  1917;  that  of  defendant  Cromwell 
July  5,  1917.  Upon  the  demand  of  the  defendant  Cromwell  an  undertaking 
as  security  for  costs  was  filed  on  behalf  of  the  plaintiff.  On  July  10th, 
1917  notice  of  trial  at  a  jury  term  of  the  issues  raised  by  said  answers 
was  duly  sei-ved.  On  or  about  July  11th,  1917,  the  ease  was  placed  upon 
the  jury  calendar  of  said  Court. 

II.  The  complaint  therein  sets  forth  two  causes  of  action.  The  allega- 
tions as  to  the  first  cause  of  action  set  forth:  the  rendition  of  certain 
services  by  plaintiff  as  nurse  and  companion  to  the  defendants '  testator, 
Mrs.  Frank  Leslie,  during  a  period  of  fourteen  years,  in  three  different 
States,  at  the  request  of  said  testator.  The  promise  by  Mrs.  Leslie  to 
compensate  plaintiff  for  said  services  by  bequeathing  to  her  a  legacy  of 
the  sum  of  $50,000.  The  failure  of  said  Mr.  Leslie  to  bequeath  to  the 
plaintiff  more  than  the  sum  of  $10,000  and  the  breach  of  the  contract 
by  said  testator  in  this  respect.  The  consequent  damage  to  plaintiff  in 
the  sum  of  $40,000  for  Avhich  judgment  is  prayed  with  interest  from  the 
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date  of  the  death  of  said  Mrs.  Frank  Leslie,  who  bequeathed  the  greater 
part  of  her  property  to  one  Mrs.  Catt,  in  order  that  the  same  might  be 
used  for  the  purpose  of  promoting  the  cause  of  Woman's  Suffrage.  The 
allegations  as  to  the  second  cause  of  action  in  said  complaint  set  forth 
the  same  services.  They  allege':  that  Mrs.  Leslie  promised  to  pay  this 
plaintiff  the  reasonable  value  thereof.  That  the  reasonable  value  thereof 
was  the  sum  of  $50,000.  The  failure  of  Mrs.  Leslie  to  pay  any  part 
thereof  except  the  sum  of  $10,000  bequeathed  as  aforesaid.  The  conse- 
quent damage  to  plaintiff  in  the  sum  of  $40,000  with  interest  from  Sep- 
tember 17th,  1915.  The  complaint  concludes  with  a  demand  for  judgment 
against  defendants  for  the  sum  of  $40,000  Avith  interest  as  aforesaid  and 
general  relief  with  costs. 

III.  On  or  about  July  20th,  1917  the  defendant  served  upon  petitioner's 
attorney  a  notice  of  a  motion  "for  an  order  remanding  the  first  cause 
of  action  alleged  herein  to  the  equity  side  of  the  Court  and  for  such 
other  and  further  relief  as  may  be  just,  together  with  the  costs  of  this 
motion."  Said  motion  came  on  for  argument  on  September  27th,  1917 
before  the  Honorable  Charles  M.  Hough,  U.  S.  Circuit  Judge  who  upon 
information  and  belief,  had  then  been  duly  designated  to  hear  motions  in 
the  District  Court  of  the  United  States  for  the  Southern  District  of  New 
York.  Said  motion  was  argued  by  counsel  for  the  two  defendants  in  sup- 
port of  said  motion  and  by  petitioner 's  counsel,  in  opposition  thereto. 
The  said  petitioner's  counsel  then  specifically,  orally  and  subsequently  in 
writing  in  a  brief  submitted  by  him,  made  as  one  of  the  objections  to 
said  motion  that  granting  the  same  would  deny  to  the  plaintiff  the  right 
to  a  trial  by  jury  of  the  issues  raised  upon  the  first  cause  of  action, 
Avhich  right  was  secured  petitioner  and  plaintiff  by  the  Seventh  Amend- 
ment to  the  Constitution  of  the  United  States;  and  as  another  objection 
thereto,  that  neither  said  Court  nor  said  Judge  had  any  jurisdiction  or 
power  to  grant  such  a  motion  or  to  make  such  an  order  as  was  made 
thereupon.  The  said  Honorable  Judge  and  the  said  Honorable  Court 
granted  said  motion  by  an  order  entered  on  or  about  October  26,  1917. 
Said  order  directed  as  follows: 

"Ordered  that  the  said  motion  be  and  the  same  hereby  is  granted,  and 
the  first  cause  of  action  set  forth  in  the  complaint  herein  be  and  the  same 
hereby  is  transferred  to  the  equity  side  of  this  Court;  and  further 

"Ordered  that  the  said  first  cause  of  action  be  and  the  same  is  hereby 
stricken  out  of  the  complaint  in  this  action  at  law  (but  only  for  the 
purpose  of  transfer  as  aforesaid)  and  that  plaintiff  have  (and  she  is  hereby 
given)  twenty  days  after  the  service  of  this  order  wherein  to  make  such 
amendment  to  the  complaint  herein  (after  the  said  striking  out  and  trans- 
fer aforesaid)   as  she  may  be  advised;   and  further 

"Ordered  that  the  Clerk  of  this  court  do  forthwith  and  as  of  the  date 
of  this  order  docket  as  an  equity  cause  the  said  first  cause  of  action  set 
forth  in  the  said  complaint,  and  the  plaintiff  is  hereby  given  twenty 
days  from  the  service  of  this  order  Avherein  to  amend  or  replace  on  the 
equity  side   of  this  Court,  and  defendants  are  hereby   given  twenty   days 
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from  the  expiration  of  said  twenty  days  hereinabove  given  to  plaintiff  for 
the  filing  and  service  of  an  amended  bill  in  equity  (as  the  case  may  be) 
wherein  to  answer  without  prejudice  to  any  motion  that  said  defendants 
may  be  advised  to  make  under  and  pursuant  to  the  rules  of  the  Supreme 
Court  of  the  United  States  in  equity;  and  further 

"Ordered  that  the  trial  of  this  action  at  law  be  and  the  same  hereby 
is  stayed  until  (at  the  earliest)  the  term  of  December,  1917,  without 
prejudice  to  any  application  that  plaintiff  may  be  advised  to  make  for  a 
stay  of  proceedings  or  further  deferment  of  trial,  when  and  if  said 
plaintiff  takes  an  appeal  or  sues  out  a  writ  of  error  or  otherwise  lawfully 
seeks  to  review  this  order  or  any  part  thereof." 

IV.  The  opinion  rendered  by  Judge  Hough  upon  said  motion  was  as 
follows :  "I  think  the  law  of  New  York  is  clear  that  plaintiff  cannot 
sustain  the  first  cause  of  action  at  law.  The  use  of  section  274  to  sever 
an  action  is  new  but  seems  to  me  proper.     Motion  granted. ' ' 

V.  In  the  opinion  of  your  petitioner's  counsel,  the  law  of  New  York 
does  not  forbid  the  bringing  of  such  an  action  as  is  described  in  the  first 
cause  of  action  in  said  complaint  in  an  action  at  common  law.  On  the 
contrary,  the  law  of  New  York,  as  stated  in  the  cases  of  Lisk  against 
Sherman,  which  is  reported  in  25  Barbour,  433,  and  Lenox  against  Lenox, 
which  is  reported  in  126  App.  Div.,  109,  and  in  other  cases,  recognizes  that 
such  an  action  could  have  been  sustained  at  common  law  and  is  now 
triable  in  the  Courts  of  that  State  before  a  jury.  By  the  law  of  New 
York  there  is  no  longer  any  distinction  between  law  and  equity  except 
in  so  far  as  the  Constitution  of  the  State  of  New  York  in  Article  I, 
Section  2,  ordains  "The  trial  by  jury  in  all  cases  in  which  it  has  been 
heretofore  used  shall  remain  inviolate  forever;  but  a  jury  trial  may  be 
waived  by  the  parties  in  all  civil  cases  in  the  manner  prescribed  by  law. ' ' 

VI.  In  the  opinion  of  your  petitioner's  counsel  said  order  denies  to  your 
petitioner  the  right  to  a  trial  by  jury  of  the  issues  raised  upon  her  said 
first  cause  of  action,  which  right  is  guaranteed  to  your  petitioner  by  the 
Seventh  Amendment  to  the  Constitution  of  the  United  States,  and  such  order 
is  not  authorized  by  §  274  of  the  Federal  Judicial  Code,  to  which  said  Judge 
refers,  nor  by  §  274a  thereof,  nor  by  any  Section  of  said  Code,  and 
neither  said  Judge  nor  said  District  Court  had  any  power  to  make  such  an 
order. 

VII.  The  result  of  the  said  motion  is  to  split  and  sever  an  action 
brought  at  common  laAV,  in  which  the  plaintiff  demanded  the  same  relief 
upon  two  different  counts  into  two  separate  and  independent  cases 
and  proceedings,  an  action  at  law  and  a  suit  in  equity.  If  said  order  is 
enforced  the  termination  of  the  litigation  will  result  in  a  decree  in  equity 
upon  the  issues  raised  on  the  first  cause  of  action  and  a  judgment  at  com- 
mon law  upon  the  issues  raised  upon  the  second  cause  of  action.  Your 
petitioner,  the  plaintiff,  will  be  denied  her  constitutional  right  to  a  trial 
by  jury  upon  the  issues  raised  upon  the  first  cause  of  action.  Inasmuch 
as  no  judgment  has  been  at  the  present  time  entered  in  the  action  brought 
by   the  plaintiff   at   common   law   since   the   proceedings   upon   the    second 
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cause  of  action  are  directed  to  be  continued  at  common  law,  it  seems 
highly  probable  that  your  petitioner  cannot  now  review  the  said  order 
of  Judge  Hough  by  a  writ  of  error.  Should  your  petitioner,  the  plaintiff 
herein,  continue  the  first  cause  of  action  in  equity,  and  file  a  bill  in  equity 
as  directed  by  said  order,  undoubtedly  the  defendants  wll  raise  the  con- 
tention that  by  so  doing  she  has  consented  to  the  severance  and  has  waived 
her  right  to  insist  that  she  is  entitled  to  continue  this  suit  upon  the  first 
cause  of  action  at  common  law.  Moreover,  in  such  a  case,  it  is  not  im- 
possible that  a  motion  will  be  made  to  compel  her  to  elect  between  the 
relief  which  she  seeks  in  equity  and  the  relief  which  she  seeks  at  common 
law.  When  this  action  is  finally  determined  if  the  said  order  of  said 
District  Court  and  of  Judge  Hough  is  not  set  aside,  the  final  decison  of 
the  said  District  Court  upon  plaintiff's  claims  will  be  made  in  two  sep- 
arate papers,  in  two  separate  dockets  upon  two  separate  records,  a  decree 
in  equity  and  a  judgment  at  common  law.  The  decree  in  equity  can  only 
bo  reviewed  by  an  appeal.  The  judgment  at  common  law  can  only  be 
reviewed  by  a  writ  of  error.  Inasmuch  as  the  order  of  severance  will  then 
become  a  part  of  the  record  in  equity,  there  will  be  a  serious  obstacle  to 
the  review  thereof  by  a  writ  of  error  to  bring  up  the  proceedings  upon 
the  second  cause  of  action.  Objection  will,  in  all  probability,  be  made 
to  a  review  of  the  same  upon  an  appeal  from  the  decree  in  equity  upon 
the  ground  that  upon  such  an  appeal  an  order  in  an  action  at  common  law 
cannot  be  reviewed.  If  said  order  is  not  set  aside,  the  record  will  be 
complicated  and  the  time  of  the  District  Court  will  be  needlessly  oecui)ied 
by  two  distinct  trials,  one  at  common  law  and  one  in  equity.  The  time 
of  this  Court,  or  of  the  Circuit  Court  of  Appeals,  as  the  case  may  be,  will 
be  needlessly  occupied  by  two  distinct  proceedings  for  review,  one  at  com- 
mon law  and  the  other  in  equity. 

The  effect  of  said  order  of  said  District  Court  and  of  said  Judge  Hough 
is  to  stay  the  proceedings  of  the  District  Court  sitting  at  common  law  upon 
the  first  cause  of  action  set  forth  in  the  complaint  herein  and  to  enjoin 
perpetually  the  trial  at  common  law  of  the  issues  raised  upon  plaintiff 's 
first  cause  of  action. 

Wherefore  your  petitioner  prays  that  a  rule  be  made  and  issued  from  this 
Honorable  Court  directed  to  the  said  Honorable  Charles  M.  Hough,  Circuit 
Judge  of  the  United  States  for  the  Second  Circuit  who  has  been  designated 
to  hear  motions  in  the  District  Court  of  the  United  States  for  the  Southern 
District  of  New  York  and  directing  the  said  District  Court  of  the  United 
States  for  the  Southern  District  of  New  York  sitting  at  common  law  to 
show  cause  why  a  Writ  of  Mandamus  should  not  issue  commanding  the 
said  Judge  and  the  said  Court  and  each  of  them  to  proceed  to  the  trial 
before  a  jury  of  the  issues  raised  by  said  defendants'  answers  to  the  said 
allegations  concerning  plaintiff's  first  cause  of  action  and  to  set  aside  and 
vacate  the  said  order  and  to  continue  to  proceed  at  common  law  in  the 
said  suit  upon  both  causes  of  action  set  forth  in  the  complaint  therein  and 
to  compel  the  said  Judge  and  the  said  District  Court  to  proceed  and  to 
try  before  a  jury  and  to  proceed  to  judgment  upon  both  causes  of  action 
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set  forth  in  the  complaint  in  the  suit  hereinbefore  described;  and  direct- 
ing said  District  Court  of  the  United  States  for  the  Southern  District  of 
New  York  sitting  in  equity  to  show  cause  why  in  the  alternative  a  Writ 
of  Prohibition  should  not  issue  forbidding  the  said  Judge  and  the  said 
District  Court  of  the  United  States  when  sitting  in  equity  from  continuing 
to  take  cognizance  in  equity  of  any  of  the  proceedings  in  said  action  here- 
inbefore described;  and  directing  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  sitting  at  common  law  to  show 
cause  why  in  the  alternative  a  Writ  of  Certiorari  should  not  issue  from 
this  Honorable  Court  directing  said  District  Court  of  the  United  States 
sitting  at  common  law  to  send  up  to  this  Honorable  Court  all  the  proceedings 
in  said  action  hereinbefore  set  forth;  and  why  your  petitioner  should  not 
have  such  other  and  further  relief  in  the  premises  as  may  be  just  and  meet; 
and  your  petitioner  further  prays  that  said  writs  may  issue  accordingly, 
and  your  petitioner  will  ever  pray,  &e. 

ANNIE   S.  SIMONS,  Petitioner, 

By  EoGER  Foster, 
Attorney  for  Petitioner, 

55  Liberty  Street, 
Borough  of  Manhattan, 

New  York  City. 

Roger  Foster, 

of  Counsel. 
State  of  New  York,  ss: 

EoGEB  Foster,  being  duly  sworn,  deposes  and  says:  I  am  the  attorney 
and  counsel  for  the  above  named  petitioner.  The  statements  in  the  fore- 
going petition  are  true  to  my  own  knowledge  except  as  to  the  matters  there- 
in stated  to  be  alleged  upon  information  and  belief,  and  as  to  those  mat- 
ters I  believe  the  same  to  be  true.  The  reason  why  this  petition  is  not 
sworn  to  by  the  petitioner  is  that  said  petitioner  resides  in  the  City  of 
Charleston,  and  State  of  South  Carolina,  and  is  not  within  the  State  of 
New  York,  in  which  this  deponent  resides. 

EoGER  Foster. 

Sworn  to  before  me  this  5th  day  of  Nov.,  1917. 

Gertrude  Gibbons, 

Comm.  of  Deeds,  City  of  N.  Y.,  Ees.  Brooklyn, 

Cert,  filed  N.  Y.  Co.  CI.  136, 

N.  Y.  Eeg.  18053,  Term,  May  2nd,  1918. 
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MANDAMUS  FORM  III.— MOTION  FOR  LEAVE  TO  FILE  PETITION 

FOR  MANDAMUS  TO  SET  ASIDE  RECEIVERSHIP.     [MOTION 

GRANTED  BUT  WRIT   SUBSEQUENTLY  DENIED.] 

[Be  Metropolitan  Railway  Receivership,  208  U.  S.  90.] 

IN   THE   SUPREME  COURT  OF   THE  UNITED  STATES. 

In   the   Matter 

OF 

The  Application  of  Joseph  Konrad  indi- 
vidually and  as  administrator  of  Paul 
Planovsky,  deceased,  for  a  Writ  of  Man- 
damus against  the  Honorable  E.  Henry 
Lacombe,  Circuit  Judge  of  the  United 
States  for  the  Second  Circuit,  and 
against  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

And  now  comes  the  petitioner,  Joseph  Konrad,  individually  and  as  ad- 
ministrator of  Paul  Planovsky,  deceased,  by  Roger  Foster,  his  attorney  and 
counsel;  and  moves  for  leave  to  file  the  petition  for  a  writ  of  mandamus, 
hereto  annexed;  and  he  further  moves  that  a  rule  be  entered  and  issue  di- 
recting the  Honorable  E.  Henry  Lacombe,  Circuit  Judge  of  the  United 
States  for  the  Second  Circuit  and  for  the  Southern  District  of  New  York, 
and  directing  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  show  cause  why  a  writ  of  mandamus  should  not  issue 
against  them  and  each  of  them  in  accordance  with  the  prayer  of  the  same 
jietition,  and  why  said  petitioner  should  not  have  such  other  and  further 
relief  in  the  premises  as  may  he  just  and  meet. 

Roger  Foster, 
Attorney  and  Counsel  for  Petitioner. 

MANDAMUS    FORM    IV.— PETITION    TO    SUPREME    COURT    FOR 
MANDAMUS  TO  SET  ASIDE  RECEIVERSHIP. 

[He  Metropolitan  Railway  Receivership,   208  U.   S.   90.] 

To  THE  Honorable  Melville  W.  Fuller,  Chief  Justice  op  the  United 
States,  and  to  the  Associate  Justices  of  the  Supreme  Court  of  the 
United  States. 

The  petition  of  Joseph  Konrad,  individually  and  as  administrator  of  the 
estate  of  Paul  Planovsky,  deceased,  respectfully  shows : 

I. — Your  petitioner  is  a  resident  of  the  City,  County  and  State  of  New 
York.  On  or  about  the  9th  day  of  October,  1906,  your  petitioner  was  duly 
appointed  by  the  Surrogate's  Court  of  the  City  and  County  of  New  York, 
a  court  of  competent  jurisdiction,  administrator  of  the  goods,  chattels  and 


4398  APPENDIX 

credits  of  Paul  Planovsky,  who  had  previously  died  in  said  City,  County 
and  State,  of  which  said  Paul  Planovsky  was  then  a  resident.  On  or 
about  the  13th  day  of  October,  1906,  your  petitioner  duly  qualified  as  such 
administrator,  and  your  petitioner  still  is  such  administrator.  On  or 
about  the  22d  day  of  June,  1907,  your  petitioner  as  administrator  as  afore- 
said filed,  iu  the  Supreme  Court  of  the  State  of  New  York,  a  judgment  for 
the  sum  of  $8,538.94,  against  the  New  York  City  Eailway  Company,  de- 
fendant, which  judgment  was  then  duly  filed  and  entered  in  the  office  of 
the  Clerk  of  the  County  of  New  York.  Said  judgment  is  still  unpaid.  Said 
defendant  subsequently  appealed  from  the  said  judgment  to  the  Appellate 
Division  of  the  Supreme  Court  of  the  State  of  New  York  for  the  First  De- 
partment. Said  appeal  is  still  pending  and  undetermined.  An  undertak- 
ing to  secure  the  payment  of  said  judgment,  in  ease  said  judgment  is 
affirmed  upon  said  appeal,  has  been  filed  by  said  defendant  in  the  said 
Clerk's  office  with  the  American  Surety  Company  to  said  undertaking. 

Said  defendant  and  the  Metropolitan  Street  Eailway  Company  are  in- 
solvent; the  sufficiency  of  said  surety  is  doubtful.  The  said  defendant  has 
contended  and  still  contends,  that  the  said  judgment  was  erroneously  ren- 
dered, and  the  said  defendant  relies  in  support  of  said  appeal  upon  numer- 
ous technical  objections  and  exceptions  taken  during  the  trial  of  said 
action,  including  certain  objections  and  exceptions  to  the  admission  of 
evidence,  and  to  the  charge  and  to  the  refusal  to  charge  of  the  trial  Judge, 
which  objections  and  exceptions  do  not  affect  the  merits  of  plaintiff 's 
cause  of  action  in  the  suit  in  which  said  judgment  was  rendered.  And 
should  the  said  judgment  be  reversed,  it  is  unlikely  that  said  reversal  will 
be  a  decision  against  the  merits  of  plaintiff 's  said  claim.  Said  defendant 
has  given  no  security  for  the  payment  of  said  claim  in  case  said  judgment 
is  reversed  and  in  case  a  new  trial  is  ordered  and  in  case  a  subsequent  judg- 
ment is  recovered  against  said  defendant.  The  action  which  resulted 
in  judgment  was  an  action  brought  to  recover  damages  for  the  death  of  the 
said  decedent  because  of  the  negligence  of  said  defendant.  Your  petitioner 
is  also,  individually,  a  creditor  of  said  defendant  to  an  amount  equal  to 
at  least  two  hundred  ($200)  dollars,  because  of  the  arbitrary  and  illegal 
exaction  by  said  defendant  from  your  petitioner,  at  divers  times  during  the 
past  four  (4)  years,  of  additional  fares  upon  his  transfer  from  one  ear  to 
another  of  said  defendant  at  and  near  the  junctions  of  Fourteenth  street 
and  Ninth  avenue,  and  Twenty-third  street  and  Broadway,  and  Eighth 
street  and  Second  avenue,  in  the  Borough  of  Manhattan,  City,  County  and 
State  of  New  York;  and  because  of  the  liability  of  said  defendant  to  him 
under  the  Statutes  of  the  State  of  New  York  for  penalties  because  of  said 
action;  and  because  of  the  refusal  of  said  defendant  to  give  him  tickets 
entitling  him  to  transfers  at  said  junctions  without  the  payment  of  addi- 
tional fares;  and  because  of  the  refusal  of  said  defendant  to  give  him  such 
transfers  free.  Your  petitioner  is  obliged,  in  the  transaction  of  his  busi- 
ness, daily  to  take  transportation  upon  one  or  more  of  the  street  railroads 
which  were  in  the  possession  of  the  said  defendant  at  the  time  of  the  ap- 
pointment of  the  receivers  herein  described.  For  several  years  he  has 
suffered  and  he  still  suffers  great  inconvenience  and  danger  to  his  life,  body 
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and  health,  because  of  insufficient  transportation  facilities;  including  an 
insufficient  number  of  ears  furnished  by  the  defendant,  and  because  of  the 
reckless  and  dangerous  manner  in  which  said  cars  are  and  have  been 
operated. 

II. — Said  New  York  City  Kailway  Company  is,  and  at  all  the  times 
herein  mentioned  was,  a  corporation  organized  under  the  laws  of  the  State 
of  New  York,  and  engaged  in  the  operation  of  a  street  railway  system  em- 
bracing all  the  surface  street  railways  upon  Manhattan  Island  in  the  City 
of  New  York,. the  possession  of  all  of  which  it  acquired  under  a  lease  from 
the  Metropolitan  Street  Railway  Company;  and  is  not  and  never  has  been 
engaged  in  interstate  nor  in  international  commerce.  Said  Metropolitan 
Street  Eailway  Company  is  and  at  all  the  times  herein  mentioned  was,  a 
corporation  organized  under  the  laws  of  the  State  of  New  York;  and  is 
not  and  never  has  been  engaged  in  interstate  nor  in  international  commerce. 

III. — On  or  about  September  24,  1907,  a  bill  in  equity  was  filed  in  the 
Clerk's  office  of  the  [District]  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  in  which  the  Pennsylvania  Steel  Company,  a  corpora- 
tion claiming  to  be  organized  under  the  laws  of  the  State  of  Pennsyl- 
vania, and  the  Degnon  Contracting  Company,  a  corporation  claiming  to  be 
organized  under  the  laws  of  the  State  of  New  Jersey,  were  named  as  com- 
plainants, and  in  which  the  said  New  York  City  Railway  Company  was 
named  as  defendant.  The  said  bill  in  equity  alleged:  That  the  said  New 
York  City  Eailway  Company  was  a  citizen  of  the  State  of  New  York;  That 
said  defendant  was  indebted  to  the  said  Steel  Company  in  the  sum  of  $36,- 
831.38  for  rails  and  track  material  furnished;  and  that  said  defendant  was 
indebted  to  the  said  Degnon  Contracting  Company  in  the  sum  of  $11,173.27 
for  work  and  labor.  But  said  bill  did  not  allege  that  any  judgments  had 
been  recovered  by  either  of  said  complainants  against  said  defendant;  and 
in  fact  neither  of  said  complainants  had  then  obtained,  nor  has  since  ob- 
tained, any  judgment  against  said  defendant.  Your  petitioner  disputes  the 
validity  and  the  amount  of  said  alleged  indebtedness;  and  he  wishes  and 
prays  a  hearing  thereupon.  Said  bill  further  alleged :  That  the  said  defend- 
ant was  insolvent.  ' '  That  in  the  course  of  the  operation  of  its  lines,  numer- 
ous accidents  have  occurred,  in  respect  of  which  suits  have  been  brought 
and  are  now  pending,  and  that  said  suits  to  the  number  of  several  thousand 
are  now  upon  the  calendars  of  the  courts  awaiting  trial,  and  that  the  de- 
fendant will  be  without  means  to  meet  judgments  recovered  in  said  suits. ' ' 
Said  bill  further  alleged :  ' '  that  the  railways  operated  by  the  defendant  are 
so  numerous  and  extensive  as  to  constitute  practically  the  entire  street 
railroad  system  in  the  County  of  New  York."  "That  it  is  of  vital  im- 
portance to  the  people  of  said  County  of  New  York  that  said  system  shall 
continue  to  be  operated  as  a  whole. ' '  Said  bill  prayed  for  the  follow- 
ing and  for  no  other  relief:  (1)  That  the  rights  of  the  orators  and  of  the 
other  creditors  of  the  defendant  may  be  ascertained  and  decreed;  and  that 
the  assets  of  said  defendant  be  administered  and  marshalled,  and  that  the 
rights,  liens  and  equities  of  said  creditors  be  ascertained  and  decreed  upon 
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respective  interventions  or  applications  of  each  creditor  and  lienor;  (2) 
that  a  receiver  of  the  property  of  said  defendant  be  appointed  with  certain 
powers,  which  said  bill  specified;  (3)  that  an  injunction  issue  against  the 
defendant  and  all  persons  claiming  and  acting  by,  through,  or  under  it, 
and  all  other  persons  to  restrain  them  from  interfering  with  said  receiver 
taking  possession  of  said  property;  (4)  a  prayer  for  general  relief  with  a 
prayer  for  an  answer  and  the  writ  of  subpoena.  The  said  bill  alleged 
that  it  was  filed  by  said  complainants  "on  their  behalf  and  on  behalf  of  all 
other  creditors  of  New  York  City  Eailway  Company,  defendant,  who  may 
hereafter  join  in  the  prosecution  of  this  suit."  The  said  bill  did  not  pray 
payment  of  any  of  the  said  alleged  indebtedness  by  said  defendant  to  either 
of  said  complainants.  The  allegations  of  said  bill  concerning  the  indebted- 
ness of  said  defendant  and  the  insolvency  of  said  defendant,  and  all  the 
allegations  of  facts  in  said  bill,  except  the  existence  of  said  indebtedness 
to  complainants,  and  the  incorporation,  residence  and  citizenship  of  the 
parties  were  made  upon  information  and  belief,  the  only  persons  named  in 
said  bill,  as  giving  information  to  either  of  complainants  concerning  any 
of  the  facts  herein  alleged,  were  unnamed  officers  of  said  defendant.  The 
said  bill  was  prepared  at  the  request  of  the  said  New  York  City  Railway 
Company  for  the  purpose  of  procuring  the  appointment  of  a  receiver  of  the 
property  of  said  New  York  City  Railway  Company  by  said  [District]  Court 
of  the  United  States,  and  for  the  purpose  of  withdrawing  the  adminis- 
tration of  the  assets  of  said  corporation  and  of  its  said  lessor  from  the 
jurisdiction  of  the  courts  of  the  State  of  New  York,  and  for  the  purpose 
of  impeding  your  petitioner  and  the  other  creditors  of  said  two  railway 
companies  in  the  collection  of  their  claims,  and  for  stock  jobbing  pur- 
poses, and  for  the  purpose  of  preventing  the  Attorney  General  of  the  State 
of  New  York  from  interfering  with  and  taking  part  in  the  administration 
of  said  assets,  and  for  the  purpose  of  impeding  and  preventing  the  Public 
Service  Commission  of  the  State  of  New  York  or  the  City  of  New  York 
from  making  and  enforcing  orders  compelling  said  defendant  to  improve  itb> 
service  and  to  make  the  same  more  adequate  for  the  means  of  the  residents 
of  the  City  of  New  York  and  less  dangerous  to  the  life  and  health  of  the 
residents  of  said  City  of  New  York,  and  for  the  further  purpose  of  im- 
peding actions  which  were  expected  to  be  brought  by  stockholders  of  the 
said  Metropolitan  Street  Eailway  Company  and  creditors  of  said  Metro- 
politan Street  Railway  Company,  and  by  said  Attorney  General  against 
certain  persons  who  had  been  directors  and  in  control  of  said  Metropolitan 
Street  Railway  Company,  because  of  wrongful  acts  by  them,  which  had 
depleted  the  treasury  and  wasted  the  funds  of  said  Metropolitan  Street 
Railway  Company. 

IV. — On  the  same  day  that  said  bill  in  equity  was  filed,  the  said  New 
York  City  Railway  Company  filed  in  said  clerk's  office  an  answer.  Said 
answer  admitted  all  the  allegations  of  said  bill  of  complaint  and  joined  in 
all  the  prayers  of  said  complaint  and  specifically  prayed  the  appointment 
of  a  receiver  on  the  assets  of  said  defendant.  Said  answer  was  verified  by 
the  secretary  of  the  said  New  York  City  Railway  Company.     On  the  same 
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day,  upon  said  bill  and  answer,  without  affidavits  in  support  of  the 
same,  except  the  formal  affidavits  of  officers  of  the  said  complainants  to 
said  bill,  -which  merely  averred  that  they  believed  the  allegations  therein, 
which  were  made  upon  information  and  belief,  and  tliat  they  knew  the 
truth  of  the  further  allegations  therein  contained;  the  Honorable  E.  Henry 
Lacombe,  United  States  Circuit  Judge  for  the  Second  Circuit,  signed  an 
order  and  decree,  which  stated  that  the  cause  came  on  to  be  heard  upon 
the  bill  of  complaint  and  on  the  answer  therein  filed,  and  appointed  Messrs. 
Adrian  H.  Joline  and  Douglas  Eobinson  temporary  Eeceivers  of  the  prop- 
erty of  said  defendant.  Said  order  and  decree  contained  the  following  pro- 
visions, among  others:  "And  the  defendant,  said  New  York  City  Kailway 
Company  and  its  officers,  directors,  agents  and  employees,  and  all  other 
persons  claiming  to  act  by,  through  or  under  the  defendant  and  all  other 
persons  whomsoever  are  hereby  enjoined  from  interfering  in  any  way  what- 
ever with  the  possession  or  management  of  any  part  of  the  property  over 
which  the  Eeceivers  are  hereby  appointed  or  interfering  in  any  way  to  pre- 
vent the  discharge  of  their  duties  or  their  operating  the  same,  and  any 
other  party  in  interest  may  apply  for  further  direction. 

And  it  is  further  ordered  that  the  parties  hereto  show  cause  before  this 
Court  at  the  United  States  Post  Office  Building,  in  the  City  of  New  York, 
on  the  7th  day  of  October,  1907,  at  two  o  'clock  in  the  afternoon  why  the 
said  receivership  should  not  be  continued  during  the  pendency  of  this  suit, 
and  upon  the  hearing  thereon  any  other  creditor  of  the  defendant  or  other 
party  in  interest  may  be  heard. ' ' 

The  said  suit  did  not  really  nor  substantially  involve  a  dispute  or  contro- 
versy properly  within  the  jurisdiction  of  the  said  [District]  Court.  There 
was  no  controversy  between  citizens  of  different  States  in  said  suit.  There 
was  no  controversy  of  any  sort  therein.  Said  suit  did  not  arise  under  the 
Constitution,  nor  under  the  laws,  nor  under  a  treaty  of  the  United  States. 
The  parties  to  said  suit  were  improperly  and  coHusively  made  and  joined 
as  plaintiffs  and  defendants,  for  the  purpose  of  creating  a  ease  cognizable 
under  the  Judiciary  Act  of  1875  and  for  the  purpose  of  creating  a  ease 
cognizable  by  the  said  [District]  Court  of  the  United  States.  The  said  suit 
was  instituted  and  the  said  appointment  of  said  Eeceivers  was  procured 
by  collusion  between  the  parties  to  the  same. 

Subsequently  thereto  and  on  or  about  October  1,  1907,  a  petition  in  the 
name  of  the  said  Metropolitan  Street  Eailway  Company  was  presented  to 
said  United  States  Circuit  Judge  by  the  persons  who  controlled  said  de- 
fendant, in  which  said  petitioner  prayed  that  it  might  become  a  party  de- 
fendant to  said  suit  for  the  protection  of  its  interests  and  those  of  its 
creditors;  that  the  receivership  under  the  bill  of  complaint  be  extended  so 
as  to  embrace  the  interests  of  said  petitioner  in  said  property,  and  that 
said  Eeceivers  be  directed  to  keep  separate  accounts  of  the  lines  owned  by 
said  defendant,  and  of  such  of  the  leased  lines  embraced  in  the  petitioner's 
lease,  as  might  be  deemed  practicable;  that  the  rents,  issues,  profits  and  in- 
come be  pledged  under  the  orders  or  decrees  of  said  court  to  the  end  that 
said  system  might  be  protected  and  preserved ;  with  a  prayer  for  general 
relief.     Notice  of  the  presentment  of  said  petition  was  given  by  said  peti- 
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tioner,  upon  the  same  day  that  the  same  was  presented  to,  and  due  service 
of  a  copy  of  said  notice  and  petition  was  admitted  on  the  same  day  by,  the 
solicitors  for  the  complainants  and  by  the  solicitor  for  the  defendant  to 
said  suit.  Upon  the  same  day  with  the  consent  of  the  parties  to  said  suit 
the  said  United  States  Circuit  Judge  made  an  order  permitting  the 
said  petitioner,  Metropolitan  Street  Eailway  Company,  to  be  made  a  party 
defendant  to  said  cause,  extending  said  receivership  to  the  properties  of 
said  petitioner  railway  company,  appointing  said  Eeceivers  receivers  of  the 
property  of  said  petitioner,  with  the  powers  and  duty  prescribed  by  the 
order  previously  appointing  them  Receivers,  and  ordering  that  all  persons 
whomsoever  be  enjoined  from  interfering  in  any  way  whatsoever  with  the 
possession  or  management  of  any  part  of  said  property  for  which  said  Re- 
ceivers had  been  appointed  or  interfering  in  any  way  to  prevent  the  dis- 
charge of  their  duties  of  their  operating  the  same.  At  that  time  the  At- 
torney-General of  the  State  of  New  York  had  prepared  papers  for  the  ap- 
pointment of  a  Receiver  of  said  Metropolitan  Street  Eailway  Company  in 
the  Supreme  Court  of  the  State  of  New  York.  Said  petitioner,  Metro- 
politan Street  Railway  Company,  knew  of  said  application,  although  the 
papers  had  not  yet  been  formally  served  upon  it.  Said  application  was 
made,  amongst  other  reasons,  for  the  purpose  of  defeating  the  application 
of  said  Attorney-General  and  also  to  further  the  objects  of  said  suit,  which 
are  hereinabove  set  forth.  Said  Metropolitan  Street  Railway  Company 
then  had  causes  of  action  to  an  amount  exceeding  $1,000,000  against  said 
New  York  City  Railway  Company  because  of  the  waste  and  misappropria- 
tion by  said  lessee  of  said  leased  properties. 

VI.— Subsequently,  on  or  about  October  7,  1907,  the  said  order  to  show 
cause,  contained  in  the  said  order  of  September  24,  1907,  was  returned  be- 
fore said  Judge.  Your  petitioner  then  appeared  by  his  counsel,  Roger 
Foster,  Esq.,  and  then  and  there  opposed  the  continuance  of  said  receiver- 
ship. The  said  Judge  then  refused  to  hear  your  petitioner's  counsel  except 
as  amicus  curios.  The  attorney  for  said  Metropolitan  Street  Railway  Com- 
pany and  the  attorneys  for  said  complainants  then  moved  for  a  continu- 
ance of  said  receivership.  Your  petitioner's  said  counsel  then  charged,  and 
complainants'  counsel  did  not  deny,  that  said  suit  was  brought  at  the  re- 
quest of  said  defendant.  The  counsel  for  said  defendant  were  then  present 
in  court;  but  neither  of  them  opposed  the  motion  to  continue  said  receiver- 
ship. Subsequently,  on  or  about  October  8,  1907,  the  said  Circuit  Judge 
handed  down  an  opinion  granting  the  motion  to  continue  said  receivership. 
In  said  opinion,  he  stated,  amongst  other  things,  as  follows:  "It  is  of 
course  manifest  that  complainants  and  defendant  were  entirely  in  accord 
and  arranged  together  that  the  suit  should  be  brought  to  the  Federal 
Court;  and  that  the  averments  of  the  bill  should  be  admitted  by  the  an- 
swer." Subsequently,  on  or  about  October  9,  1907,  a  bill  of  equity  in  the 
name  of  the  Morton  Trust  Company,  which  is  and  then  was  a  corporation 
organized  under  the  laws  of  the  State  of  New  York  and  a  citizen  of  said 
State  by  the  persons  who  controlled  said  two  railway  companies  and  said 
trust  company.     Said  bill  alleged  that  said  Morton  Trust  Company  was  a 
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mortgagee  of  tlie  property  of  said  Metropolitan  Street  Railway  Company 
under  a  mortgage  not  yet  due  or  the  payments  secured  by  which  there  had 
been  no  default.  Said  bill  prayed  the  appointment  of  a  receiver  of  said 
property,  which  was  then  in  the  hands  of  said  receivers  previously  appointed 
as  aforesaid!     The  said  bill  did  not  pray  a  foreclosure  of  said  mortgage. 

The  defendants  named  in  said  bill  were  the  said  two  railway  companies 
and  their  said  Eeeeivers,  both  of  which  Receivers  then  were  and  still  are 
citizens  of  the  State  of  New  York,  and  the  two  complainants  to  said 
original  bill.     Said  bill  correctly  alleged  the  citizenship  of  said  parties. 

Upon  the  same  day,  October  9,  1907,  an  order  and  decree  was  signed  by 
said  United  States  Circuit  Judge  and  filed  in  the  Clerk's  office  of  said 
Court,  which  order  and  decree  continued  said  Receivers  pending  said  suit 
and  modified  in  certain  respects,  which  are  immaterial  to  this  application, 
the  original  order  appointing  said  Receivers,  but  continued  said  injunction. 

Upon  the  same  day  an  order  was  signed  by  said  Judge,  which  extended 
said  receivership  for  the  benefit  of  said  Morton  Trust  Company. 

VII. — Subsequently  thereto,  your  petitioner  duly  presented  to  said  Uniled 
States  Circuit  Judge,  his  joint  and  several  petition,  duly  verified  on 
October  15,  1907,  which  petition  prayed  that  leave  to  intervene  in  said  suit, 
and  that  the  orders  granting  said  receiverships  and  injunctions,  be  set  aside, 
and  for  general  relief.  Subsequently  thereto,  on  or  about  November  6,  1907, 
an  order  was  made  by  said  United  States  Circuit  Judge  and  filed  in  said 
Clerk's  office,  which  order  denied  the  prayer  of  said  petition.  No  final  de- 
cree has  been  entered  in  said  suit  and  the  complainants  and  defendant  to 
the  same  have  postponed  the  entry  of  a  final  decree  therein  indefinitely. 
No  decree  for  the  administration  of  the  assets  of  said  defendant  nor  for 
any  of  the  relief  prayed  in  said  bill,  except  a  receiver  and  an  injunction, 
has  been  made  in  said  suit,  although  all  allegations  in  said  bill  have  been 
confessed,  and  although  the  said  cause  is  ripe  for  such  decree.  But  said 
complainants  and  defendant  have  postponed  the  entry  thereof  indefinitely. 
The  object  of  said  postponement  is  to  prevent  the  payment  of  the  creditors 
of  said  defendant  and  to  prevent  the  distribution  of  its  assets  and  to 
keep  the  same  for  an  indefinite  length  of  time  in  the  custody  of  said  United 
States  [District]  Court,  in  order  that  the  creditors,  stockholders  and  other 
persons  interested  in  the  assets  of  said  two  defendants  may  be  thus  com- 
pelled and  coerced  into  consenting  to  a  sacrifice  of  their  rights  and  to  a 
reorganization  of  the  said  defendants,  and  of  the  property  and  respective 
claims  upon  the  property  of  the  said  defendants,  which  reorganization  is 
desired  by  the  persons  in  control  of  said  defendants,  who  are  the  same 
persons  that  have  wrecked  and  injured  the  property  of  the  same. 

VIII. — The  said  receivers  and  the  parties  to  said  suit  threaten  and  are 
about  to  obtain  order  from  the  said  Court  and  from  the  Judges  thereof, 
for  the  purpose  of  making  large  expenditures  out  of  the  assets  of  the  said 
two  defendants,  which  will  diminish  the  amount  payable  to  creditors  of 
each  of  the  same,  and  they  are  about  to  make  such  expenditures  to  the 
amount  of   about  if'.^jOOOjOOO.     The  said   receivers  threaten  and   are   about, 
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under  the  advice  of  the  persons  in  control  of  the  said  two  defendants,  to 
stop  payment  of  the  rental  due  under  a  lease  of  a  valuable  portion  of  the 
property  of  the  said  two  defendants,  namely;  the  so-called  Third  Avenue 
Street  Railway;  and  to  separate  the  said  Third  Avenue  Street  Railway  from 
the  rest  of  the  system  of  said  defendants.  Said  action  will  be  in  direct 
opposition  to  the  professed  object  of  said  suit, 

IX. — Your  petitioner  is  informed  and  believes  and  avers:  That  it  has 
been  established  by  the  decisions  of  this  Court  and  of  the  United  States 
Circuit  Courts  of  Appeals,  amongst  others,  by  the  following  decisions:  Ex 
parte  Cutting,  94  U.  S.  14;  Jones  &  Laughlin's  L'd  v.  Sands,  79  Ted.  913; 
Credits  Commutation  Co.  v.  U.  S.  91  Fed.  570,  573;  S.  C.  177  U.  S.  311; 
Toledo,  St.  L.  &  C.  E.  Co.  v.  Continental  Tr.  Co.,  95  Fed.  497,  536,  that 
your  petitioner  has  no  right  to  appeal  from  any  of  the  said  orders.  Your 
petitionei',  consequently,  is  enjoined  from  interfering  with  the  assets  and 
property  of  his  said  debtor,  the  Metropolitan  Street  Railway  Company. 
He  can  take  no  proceedings  to  collect  any  judgment  or  judgments,  which 
he  may  recover  in  said  actions,  except  in  the  said  Circuit  Court  of  the  Unit- 
ed States.  In  the  meantime,  the  said  assets  may  be  depleted  by  proceeding 
on  the  part  of  said  complainants  and  of  said  defendant  and  of  said  receiver 
ship,  of  which  he  will  have  no  notice,  and  with  which  he  will  have  no  right 
to  interfere.  He  has  no  remedy  unless  this  Court  interferes  by  the  writ 
of  mandamus. 

Wherefore  your  petitioner  prays,  that  a  rule  be  made  and  issue  from 
this  Honorable  Court,  directed  to  the  said  Honorable  E.  Henry  Lacombe, 
Circuit  Judge  of  the  United  States  for  the  Second  Circuit,  and  directing 
the  said  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York  to  show  cause  why  a  writ  of  mandamus  should  not  issue, 
commanding  the  said  Judge  and  the  said  Court,  and  each  of  them,  to  dis- 
miss the  biU  of  complainant  in  said  suit,  and  all  proceedings  therein,  and 
to  vacate  said  orders  appointing  said  Receivers,  and  to  vacate  said  injunc- 
tions, and  to  desist  from  exercising  any  further  jurisdiction  in  said  suit, 
except  the  entry  of  an  order  dismissing  said  suit;  or,  in  the  alternative, 
such  a  writ  commanding  him  to  allow  the  intervention  of  your  petitioner 
in  said  suit;  or,  in  the  alternative,  that  a  writ  of  prohibition  may  issue 
from  this  Honorable  Court  forbidding  the  said  Honorable  Circuit  Judge  of 
the  United  States  for  the  Second  Circuit,  and  forbidding  the  said  [District] 
Court  of  the  United  States  for  the  Southern  District  of  New  York  from 
taking  any  further  proceedings  in  connection  with  said  receiverships;  and 
for  such  other  and  further  relief  in  the  premises  as  shall  seem  just  and 
meet,  and  your  petitioner  will  ever  pray,  &c. 

Joseph  Konrad, 

Individually,   and   as   Adminis- 
trator   of    Paul    Planovsky, 
deceased, 
by  Roger  Foster, 

Attorney  for  Petitioner, 

35  Wall  Street, 

Roger  Foster,  New  York. 

Of  Counsel. 
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State  of  New  York,  "| 

County  of  New  York,  '  ss. : 

Southern   District   of   New   York,    I 

Joseph  Konrad,  being  duly  sworn,  deposes  and  says:  I  am  the  peti- 
tioner above  named.  The  foregoing  petition  is  true  to  the  best  of  my 
knowledge,  information  and  belief. 

Joseph  Konrad. 
Sworn  to  before  me  this  5th 
day    of    November,    1907. 
[NOTARiAi.  SEAL,]  Notary  Public, 

N.   Y.   Co. 


MANDAMUS  FORM  V.— PETITION  TO  SUPREME  COURT  OF 
DISTRICT  OF  COLUMBIA  FOR  MANDAMUS. 

IN  THE  SUPREME   COURT,  DISTRICT   OF   COLUMBIA 

At  Law.  No.  63,933. 

The  United   States   op  America   Ex   Rela- 
tione Harry  S.  Mecartney, 

Petitioner, 
vs. 
Bainbribge  Colby,  Secretary  of  State,  and 
Henry  J.  Bryan,  Editor  of  Laws, 

Respondents. 

To  the  Supreme  Court  of  the  District  of  Colum'bia: 

Your  petitioner,  Harry  S.  MeCartney,  respectfully  shows  to  this  Honor- 
able 'Court: — 

1.  That  the  petitioner  is  a  citizen  of  the  United  States,  born  and  ever 
residing  therein,  and  is  now  a  resident  of  the  village  of  Hinsdale,  County 
<of  Du  Page,  and  State  of  Illinois. 

Petitioner  is  by  profession  an  attorney-at-law,  is  now  in  active  practice, 
and  has  practiced  that  profession  continuously  for  over  thirty-eight  years, 
with  his  office  headquarters  during  all  that  time  (with  the  exception  of 
a  couple  of  months)  in  the  City  of  Chicago  in  said  State. 

That  petitioner  has  also  been  for  over  a  third  of  a  century  a  duly  quali- 
fied voter  at  public  elections  in  the  various  communities  in  which  he  has 
resided  during  such  period ;  and  has  also  been  for  that  length  of  time  a 
taxpayer  of  the  various  villages,  or  cities,  counties  and  States  in  which 
lie  has  so  resided;  and  lie  has  also  regularly  paid  Federal  income  taxes' 
for  a  number  of  years  last  past. 

2,  Petitioner  has  been  advised  and  believes  that  there  is  no  seriously  con- 
troverted question  of  fact  involved  in  this  suit  but  that  the  same  seriously 
involves  only  questions  of  law;  and  that  hence  he  is  qualified  to  commence 
this  suit  as  petitioner  and  to  represent — at  least  in  the  first  instance — the 
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public  interests  involved  herein  and  that  his  duty  so  to  do  is  as  great 
or  as  definite  and  urgent  as  that  of  any  other  citizen,  that  is,  in  the 
absence  of  any  similar  petition  seeking  the  same  writ  and  the  same  relief 
having  been  filed  prior  hereto.  That  he  does  not  know  of  and  has  not 
heard  of  any  similar  petition  or  suit  as  having  been  filed  or  commenced. 

3.  Petitioner  further  avers:  That  on  April  9,  1920,  a  joint  resolution  of 
the  Congress  of  the  United  States  was  passed  by  the  House  of  Eepresen- 
tatives  by  virtue  of  which  the  state  of  war  declared  by  the  Congress  in 
the  resolution  of  April  6,  1917,  to  exist  between  the  Imperial  German 
Government  and  the  United  States,  and  that  the  state  of  war  declared  by 
the  Congress  on  December  7,  1917,  to  exist  between  the  United  States  and 
the  Imperial  and  Eoyal  Austro-Hungarian  Government,  was  at  an  end. 

4.  That  on  May  15,  1920,  the  Senate  of  the  United  States  passed  said 
joint  resolution  with  several  amendments,  the  vote  on  such  resolution  being 
as  follows:  43  members  voting  for,  38  members  voting  against,  and  15 
not  voting. 

5.  That  on  May  21,  1920,  the  House  of  Eepreseutatives  of  the  United 
States  passed  the  said  joint  resolution  as  amended  by  the  Senate,  the  vote 
thereon  being  as  follows:  228  members  voting  for,  139  voting  against,  and 
59  not  voting. 

6.  That  although  the  Court,  as  petitioner  is  advised,  will  take  judicial 
notice  of  such  proceedings  and  of  the  terms  and  import  of  said  joint  reso- 
lution, petitioner — for  convenience — annexes  a  true  copy  thereof  as  "Ex- 
hibit A"  to  this  petition. 

7.  Petitioner  avers  that  the  passage  of  said  joint  resolution  by  the  Con- 
gress aforesaid  and  by  a  majority  vote  of  each  house  thereof,  was  a  valid 
exercise  of  power  on  the  part  of  Congress  to  declare  peace  between  the 
nations  as  aforesaid,  and  that  the  said  joint  resolution  is  today  in  full 
force  and  legal  effect,  unmodified  and  unrepealed. 

8.  That  Bainbridge  Colby  was  at  the  time  of  the  passage  of  said  joint 
resolution,  has  been  since,  and  now  is  the  Secretary  of  State  of  the  United 
States.  That  Henry  J.  Bryan  was  at  the  time  of  the  passage  of  said  joint 
resolution,  has  been  since,  and  now  is  the  Editor  of  Laws  of  the  United 
States. 

That  it  is  the  express  and  legally  prescribed  duty  of  said  Bryan,  as 
such  Editor,  to  promptly  publish  and  promulgate  the  laws  of  the  United 
States;  and  it  is  the  express  and  legally  prescribed  duty  of  said  Bain- 
bridge Colby,  as  such  Secretary  of  State,  to  see  that  the  said  laws  are  so 
promulgated  and  published. 

9.  That  although  said  joint  resolution  of  Congress  has  been  in  force  for 
almost  two  months  last  past,  said  Bryan  has  neglected  and  still  does  neg- 
lect, and,  as  petitioner  is  informed  and  believes,  has  refused  and  still  does 
refuse  to  publicly  promulgate  or  publish  the  said  joint  resolution  as  an 
existing  law  of  the  United  States,  and  so  far  as  your  petitioner  is  in- 
formed and  believes  he  has  taken  no  tangible  steps  whatever  so  to  do; 
and  that  said  Colby  has  neglected  to  cause  said  joint  resolution  to  be  so 
promulgated  and  published,  and  so  far  as  petitioner  is  informed  and  be- 
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lieves  he  has  refused  and  still  refuses  so  to  do^  and  has  made  no  demand 
upon  said  Bryan  to  so  promulgate  and  publish  said  resolution,  nor  has  he 
taken  any  other  tangible  steps  whatever  so  to  do  or  given  directions  for 
having  the  same  done. 

10.  Your  petitioner  further  alleges  that  from  the  fact  that  the  said  joint 
resolution  had  not  been  formally  promulgated  and  published  as  an  existing 
law  of  the  United  States  it  results  that  the  existence  of  peace  between  the 
United  States  and  the  late  adversary  nations  of  the  Eepublic  of  Germany, 
and  of  the  "Governments  and  Peoples  of  Austria  and  Hungary"  is  not 
fully  recognized  and  in  fact  is  not  even  ordinarily  recognized  by  either  the 
officials  or  the  people  at  large  of  the  United  States,  nor  is  it  so  recognized 
by  the  officials  or  the  people  at  large  of  said  adversary  nations. 

11.  That  from  the  same  fact  of  non-promulgation  and  non-publication 
of  said  joint  resolution  there  has  arisen  grave  doubt  in  such  official  circles 
and  in  the  minds  of  the  people  at  large  of  each  and  all  of  said  nations 
involved  in  the  late  war  as  to  whether  or  not  a  state  of  war  still  actually  and 
legally  exists  between  them.  That  such  a  situation  confused  as  it  is  and 
legally  undefined  by  the  courts  of  the  United  States  is  inherently  potent 
with  national  peril  and  with  peril  to  the  public  comfort,  morale  and  moral 
regime  and  the  normal  pursuit  of  patriotic  ideals  by  the  people  of  the 
United  States  as  a  nation  and  by  its  entire  citizenship  as  such.  That  to 
a  very  definite  degree  such  situation  affects  the  lives,  liberties,  privileges 
and  rights  of  property  of  the  citizens  at  large  and  their  inherent  right  of 
a  normal  pursuit  of  happiness,  and  if  much  longer  continued  is  apt  to 
embarrass  the  United  States  and  its  citizenship  at  large  in  their  claims 
that  ours  is  primarily  a  nation  of  peace  and  our  flag  primarily  a  symbol 
of  peace;  and  the  same  will  tend  to  give  rise  to  misunderstandings  and 
embarrassments  to  the  nation  at  large  in  the  due  prosecution  of  its 
acknowledged  aims  to  practically  and  efficiently  aid  in  the  cause  of  a  per- 
manent world  peace. 

12.  Your  petitioner  further  avers  that  prior  to  the  late  war  the  aggregate 
volume  of  trade  between  the  people  of  the  United  States  and  the  said 
adversary  nations  was  colossal  in  extent  and  that  the  loss  thereof  has,  to 
at  least  some  definite  extent,  affected  financially  every  locality  in  the  United 
States  if  not  in  fact  nearly  every  household  therein  or  in  fact  nearly  every 
citizen  thereof;  and  that  domestic  and  internal  economy  throughout  the 
entire  domain  of  the  United  States  has  been  definitely  affected  by  such 
loss  of  trade  and  is  still  heavily  affected  by  the  non-resumption  of  full 
trading  privileges  between  said  nations.  That,  as  is  evident,  such  trade 
is  not  apt  to  be  restored  to  its  full  or  natural  proportions  until  the  exist- 
ence of  peace  between  the  nations  affected  by  said  peace  resolution  shall 
be  openly,  formally  and  authoritatively  recognized  by  the  United  States, 
and  its  officials  and  courts.  That  many  public  food  regulations  and  restric- 
tions are  in  existence  today  in  various  localities  throughout  the  country, 
solely  by  reason  of  the  late  war,  and  many  remain  unrepealed  and  un- 
changed because  of  the  fact  that  a  state  of  peace  has  not  been  so  openly, 
formally    and    authoritatively    recognized. 
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13.  Wherefore  petitioner  files  this  petition  on  behalf  of  himself  as  such 
citizen  of  the  United  States  and  on  behalf  of  its  citizenship  at  large  so 
far  as  he  is  able  so  to  do  and  so  far  as  he  appropriately  can  do  so;  hereby 
inviting  this  Court  and  any  other  court  to  which  this  case  may  be  appealed 
to  exercise  its  power  and  discretion  to  allow  any  other  citizen  or  citizens 
to  become  co-petitioner  herein  which  citizen  or  citizens  it  may  find  to  be 
the  better  qualified  to  represent  the  public  interests  endeavored  to  be  repre- 
sented in  this  suit;  and  also  to  appoint  any  counsel  whom  said  court  may 
judge  the  better  able  to  prosecute  such  petition  in  the  public  interest  and 
to  the  better  direct  the  course  of  this  proceeding,  to  the  end:  That  all 
questions  of  law  and  all  questions  of  jurisdiction  and  ofiicial  duty  to  act 
in  the  premises  by  the  said  Colby  and  Bryan,  or  other  public  officials  may 
be  thoroughly  and  judicially  found,  tested  and  determined  in  this  proceed- 
ing; and  that  the  demands,  privileges  and  interests  of  the  citizenship  at 
large  of  this  nation  may  be  properly,  formally  and  exhaustively  marshalled 
and  fairly  and  fully  represented  for  consideration  by  this  court  and  for 
ultimate  action  and  relief  in  the  premises. 

14.  Wherefore  your  petitioner,  Harry  S.  Mecartney,  the  aid  of  this  Honor- 
able Court  thus  requesting,  prays  that  a  writ  of  mandamus  may  issue  to 
said  Bainbridge  Colby,  Secretary  of  State  of  the  United  States,  directing 
and  commanding  said  Colby,  as  such  Secretary,  to  cause  to  be  publicly 
promulgated  and  published  said  joint  resolution  of  Congress,  and  directing 
said  Henry  J.  Bryan,  Editor  of  Laws,  to  publicly  promulgate  and  publish 
said  joint  resolution  of  Congress  as  a  duly  passed  and  legally  existing  law 
and  declaration  of  peace;  or  that  upon  their  failure  so  respectively  to 
do,  or  upon  the  failure  of  either  of  them  respectively  so  to  do,  that  they 
and  each  of  them  show  cause  to  this  Court  why  said  promulgation  and 
publication  should  not  be  caused  to  be  made  and  made  as  aforesaid. 

And  petitioner  prays  for  such  other  and  further  relief  in  the  premises 
as  may  be  legally  and  justly  called  for  or  warranted  by  the  facts  and  the 
situation  shown  hereinabove. 

Harry  S.  Mecartney. 

Address:    c/o  W.  C.  Sullivan,  410  5th  St.,  Northwest,  Washington,  D.  C. 

United  States  of  America,  I 
City  of  Washington,  J-ss: 

District  of  Columbia,  J 

Harry  S.  Mecartney  being  duly  sworn  on  his  oath  states  that  he  is  the 
petitioner  in  the  above  and  foregoing  cause;  that  the  matters  and  things 
stated  in  the  above  and  foregoing  petition  are  true. 

Harry  S.  Mecartney. 
Subscribed  and  sworn  to  before  me  this  17th  day  of  July,  1920. 

Morgan  H.  Beach, 

Clerk. 
By  Fred  C.  O'Connell, 

Assistant  Clerk. 
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MANDAMUS  FORM  VI.— RULE  TO  SHOW  CAUSE  WHY  MANDAMUS 
SHOULD  NOT  ISSUE. 

[6  Peters,  774.] 

Ex  parte  Martha  Bradstreet  in  the  MATTBUt 
OF  Martha  Bradstreet, 

Demandant, 
agaitist 
Apollos  Cooper,  et  ah, 

Tenants. 

Mr.  Jones,  of  counsel  for  the  demandant  in  the  above  named  cases, 
moved  the  court  for  a  rule  to  he  granted,  to  be  served  on  the  district  judge 
of  the  District  Court  of  the  United  States  for  the  Northern  District  of 
New  York,  commanding  him  to  be  and  appear  before  this  court,  either  in 
person  or  by  an  attorney  of  this  court,  on  the  first  day  of  the  next  January 
Term  of  this  court,  to  wit,  on  the  second  Monday  of  January,  Anno  Domini 
1833,  to  show  cause,  if  any  he  have,  why  a  mandamus  should  not  be  awarded 
to  the  said  district  judge  of  the  Northern  District  of  New  York,  command- 
ing him, 

1.  To  reinstate,  and  proceed  to  try  and  adjudge  according  to  the  law 
and  right  of  the  case,  the  several  writs  of  right  and  mises  thereon  joined, 
lately  pending  in  said  court,  and  said  to  have  been  dismissed  by  order  of 
said  court,  between  Martha  Bradstreet,  demandant,  and  Appollos  Cooper 
et  al.,  tenants. 

2.  Requiring  said  court  to  admit  such  amendments  in  the  form  of  plead- 
ing, or  such  evidence  as  may  be  necessary  to  aver  or  to  ascertain  the  juris- 
diction of  said  court  in  the  several  suits  aforesaid. 

3.  Or  if  sufficient  cause  shall  be  shown  by  the  said  judge  on  the  return 
of  this  rule,  or  sliould  otherwise  appear  to  this  court,  against  a  writ  of 
mandamus  requiring  the  matters  and  things  aforesaid  to  be  done  by  the 
said  judge,  then  to  show  cause  why  a  writ  of  mandamus  should  not  issue 
from  this  court,  requiring  the  said  judge  to  direct  and  cause  full  records 
of  the  judgments  or  orders  of  dismission  in  the  several  suits  aforesaid, 
and  of  the  processes  of  the  same,  to  be  duly  made  up  and  filed,  so  as  to 
enable  this  court  to  re-examine  and  decide  the  grounds  and  merits  of  such 
judgments  or  orders  upon  writs  of  error,  such  records  showing  upon  the 
face  of  each  what  judgments  or  final  orders  dismissing,  or  otherwise  defi- 
nitely disposing  of  said  suits,  were  rendered  by  the  said  Dstrict  Court,  at 
whose  instance,  upon  what  grounds,  and  what  exceptions  or  objections  were 
reserved  or  taken  by  said  demandant,  or  on  her  behalf,  to  the  judgments 
or  decisions  of  the  said  District  Court  in  the  premises,  or  to  the  motions 
whereon  such  judgments  or  decisions  were  found;  and  what  motion  or 
motions,  application  or  applications,  were  made  to  said  court  by  the  de- 
mandant, or  on  her  behalf;  and  either  granted  or  overruled  by  said  Dis- 
trict Court,  both  before  and  after  said  judgments  or  decisions  dismissing 
or  otherwise  finally  disposing  of  said  suits;  especially  what  motions  or 
applications  were  made  V)y  said  demandant   or  on  her  behalf  to  the  said 
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District  Court,  to  be  admitted  to  amend  her  counts  in  the  said  suits,  or 
to  produce  evidence  to  establish  the  value  of  the  lands,  etc.,  demanded  in 
such  counts,  together  -with  all  the  papers  filed,  and  proceedings  had  in  said 
suits  respectively. 

On  consideration  whereof,  it  is  now  here  considered  and  ordered  by  this 
court  that  the  rule  prayed  for  be,  and  the  same  is  hereby  granted,  return- 
able to  the  first  day  of  the  next  January  Term  of  this  court,  to  Avit,  on  the 
second  Monday  of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  thirtv-three.     Per  Mr.  Chief  Justice  Marshall. 


MANDAMUS  FOEM  VII.— EETUEN  TO  OEDEE  TO  SHOW  CAUSE 
AGAINST  ISSUE  OF  MANDAMUS. 

[Application   granted,   247   U.   S.   231,   in  which   the   author  was   counsel.] 

IN  THE  SUPEEME  COUET  OF  THE  UNITED  STATES. 


In  the  Matter 


OF 


The  Application  of  Annie  S.  Simons  for  a 
Writ  of  Mandamus  against  the  Honorable 
Charles   M.    Hough,   Circuit   Judge    of   the 
United  States  for  the  Second  Circuit,  and 
against  the   District   Court   of   the   United 
States  for  the  Southern  District   of  New 
York,   sitting   at   common   law;    or,   in   the 
alternative,    for    a    Writ     of    Prohibition 
against   the   District   Court   of   the   United 
States   for  the   Southern  District   of  New 
York,  sitting  in  Equity ;  or,  in  the  alterna- 
tive,  for   a   Writ   of    Certiorari    addressed 
to  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York. 


EETUEN  OF  CHAELES  M.  HOUGH,  CIECUIT  JUDGE  OF  THE 
UNITED  STATES  FOE  THE  SECOND  CIECUIT,  AND  THE  DIS- 
TEICT  COUET  OF  THE  UNITED  STATES  FOE  THE  SOUTHEEN 
DISTEICT  OF  NEW  YOEK. 


To  the  Honorable  Edward  Douglass  White,  Chief  Justice  of  the  United 
States,  athd  the  Associate  Justices  of  the  Supreme  Court  of  the  United 
States: 

In  compliance  with  the  rule  to  show  cause  why  the  prayer  of  petitioner 
should  not  be  granted,  issued  by  this  Honorable  Court  on  November  12th, 
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1917,  and  served  November  20tli,  1917,  the  above  named  respondents  do 
hereby  respectfully  present  that 

On  the  16th  day  of  May,  1917,  a  complaint  was  filed  in  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York  by 
Annie  S.  Simons,  alleging  herself  to  be  a  citizen  and  resident  of  the  State 
of  South  Carolina,  against  William  Nelson  Cromwell,  described  in  the 
summons  as  ' '  Thomas  Nelson  Cromwell, ' '  and  Louis  H.  Cramer,  as  execu- 
tors under  the  Last  Will  and  Testament  of  Frank  Leslie,  deceased,  alleged 
in  said  complaint  to  be  citizens  and  residents  of  the  State  of  New  York. 
Said  complaint  set  out  two  causes  of  action,  the  first  cause  of  action  alleg- 
ing the  breach  by  defendants'  testatrix  of  a  contract  made  with  petitioner 
to  leave  petitioner  a  legacy  of  fifty  thousand  dollars,  the  second  alleging 
the  breach  by  said  testatrix  of  a  contract  with  petitioner  to  pay  her  the 
reasonable  value  of  services  rendered  by  her  to  testatrix,  the  reasonable 
value  of  said  services  being  alleged  to  be  fifty  thousand  dollars,  and  said 
complaint  claimed  damages  for  the  breach  of  said  contracts  in  the  sum 
of  forty  thousand  dollars.  Thereafter,  and  on  the  27th  day  of  June,  1917, 
an  answer  to  said  complaint  was  filed  in  said  Court  by  Louis  H.  Cramer, 
as  executor  under  the  Last  Will  and  Testament  of  said  Frank  Leslie,  de- 
ceased, and  thereafter,  and  on  the  7th  day  of  July,  1917,  an  answer  to 
said  complaint  was  filed  in  said  Court  by  William  Nelson  Cromwell,  as 
executor  of  the  Last  Will  and  Testament  of  Frank  Leslie,  deceased.  Copies 
of  the  said  complaint  and  the  answers  thereto  are  attached  to  the  petition 
of  petitioner  herein  as  Exhibits  A,  B  and  C,  respectively,  but  for  greater 
certainly  copies  thereof  are  hereunto  annexed  and  made  a  part  of  this 
return  and  are  marked  Exhibits  A,  B  and  C  respectively. 

On  July  20,  1917,  said  defendants  William  Nelson  Cromwell  and  Louis 
H.  Cramer  served  upon  petitioner 's  attorney  an  affidavit  and  notice  of 
motion  "for  an  order  remanding  the  first  cause  of  action  alleged  herein 
to  the  Equity  side  of  the  Court  and  for  such  other  and  further  relief  as 
may  be  just,  together  with  the  costs  of  this  motion,"  a  copy  of  which 
motion  papers  is  hereto  annexed  and  made  a  part  hereof  and  marked 
Exhibit  D. 

On  September  27th,  1917,  the  said  motion  came  on  for  argument  before 
respondent,  Charles  M.  Hough,  United  States  Circuit  Judge,  who,  having 
then  been  duly  designated  to  hear  motions  in  the  District  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  was  then  and  there 
sitting  in  that  capacity  and  for  that  purpose  and  had  jurisdiction  to  hear 
and  determine  said  motion  and  to  make  and  enter  an  order  thereon.  The 
said  respondent  Charles  M.  Hough  heard  the  counsel  of  the  respective  par- 
ties fully  on  all  questions  raised  thereby.  Thereafter,  and  on  or  about 
October  25,  1917,  said  Charles  M.  Hough,  in  the  exercise  of  his  jurisdiction 
and  official  discretion,  granted  said  motion  by  an  order  made  by  him  and 
entered  on  or  about  October  25,  1917,  a  copy  of  which  is  hereto  annexed 
nnd  made  a  part  hereof,  and  marked  Exhibit  E.  Said  respondent  Charles 
M.  Hough  rendered  an  opinion  upon  the  said  motion,  a  copy  of  which  is 
hereto  annexed  and  made  a  part  hereof  and  marked  Exhibit  F. 
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Said  order  granting  said  motion  was  made  upon  due  notice  or  upon  the 
appearance  of  the  parties  and  in  the  exercise  of  the  jurisdiction  and  official 
discretion  of  said  respondent  Charles  M.  Hough,  acting  in  the  capacity 
hereinbefore  stated. 

In  entering  said  order  respondent  Charles  M.  Hough  acted  under  the 
authority  and  power  conferred  upon  him  by  Section  274(a)  of  the  Judi- 
cial Code;  and,  under  said  Section,  respondent  transferred  the  first  cause 
of  action  set  out  in  petitioner's  complaint  to  the  Equity  side  of  the  Dis- 
trict Court  because,  after  hearing  the  argument  of  counsel  on  both  sides 
and  on  consideration  of  the  question  and  examination  of  the  authorities, 
respondent  was  of  the  opinion  that  said  first  cause  of  action  did  not  state 
a  cause  of  action  at  law,  but  that  if  any  relief  could  be  afforded  petitioner 
on  the  facts  alleged  in  said  first  cause  of  action,  such  relief  must  be  had 
in  a  Court  of  Equity. 

This  return  includes  all  papers  in  the  case  relative  to  the  said  motion 
of  William  Nelson  Ciomwell  and  said  Louis  H.  Cramer,  as  executors  under 
the  Last  Will  and  Testament  of  Frank  Leslie,  deceased,  and  to  the  pro- 
ceedings had  thereon  and  the  order  entered  thereon,  and  includes  all  parts 
of  the  record  in  said  case  of  Simons  vs.  Cramer  and  Cromwell,  which  re- 
spondents are  advised  and  believe  are  material  for  this  Court  to  be  ad- 
vised of  under  the  rule  to  show  cause  herein. 

Clarke  M.  Eosecrantz,  Esq.,  a  member  of  the  firm  of  Sullivan  &  Cromwell, 
attorneys  for  said  William  Nelson  Cromwell,  and  Edgar  T.  Brackett,  Esq., 
attorney  for  said  Louis  H.  Cramer,  having  desired  to  be  heard,  in  order 
to  secure  them  such  opportunity,  the  respondents  hereby  designate  them, 
or  such  associate  counsel  as  they  may  select,  to  present  this  return  and  to 
file  such  brief  and  make  such  argument  as  may  be  required  on  this  rule 
to  show  cause. 

Dated  December  8,  1917. 

Charles  M.  Hough, 

Eespondent, 
The  District  Court  of  the  United  States 
roR  THE  Southern  District  of  New  York, 

Eespondent, 
Edgar  T.  Brackett, 

Saratoga    Springs,    New    York, 
Clarke  M.  Eosecrantz, 

49  Wall  St.,  New  York,  N.  Y., 
Attorneys   for   Eespondcnts. 

[The   exhibits   specified   were   thereto   annexed.] 
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MANDAMUS   FOKM   VIII.— EETUEN   TO   OEDER   TO   SHOW   CAUSE 

AGAINST    ISSUE    OF    MANDAMUS    TO    SET 

ASIDE    EECEIVEESHIP. 

[Ee   Metropolitan   Eailway   Eeceivership,   208   U.   S.   90. J 

SUPEEME  COUET  OF  THE  UNITED  STATES. 

In  the  Matter 

OF 

The  application  of  Josepu  Konrad,  indi- 
vidually and  as  Administrator  of  Paul 
Planovsky,  Deceased,  for  a  Writ  of  Man- 
damus against  the  Honorable  E.  Henry  > 
Lacombe,  Circuit  Judge  of  the  United 
States  for  the  Second  Circuit,  and 
against  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New 
York. 

RETUEN  OF  E.  HENEY  LACOMBE,  CIECUIT  JUDGE  OF  THE 
UNITED  STATES  FOE  THE  SECOND  CIECUIT,  AND  THE  [DIS- 
TEICT]  COUET  OF  THE  UNITED  STATES  FOE  THE  SOUTHEEN 
DISTEICT  OF  NEW  YOEK. 

To  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States,  and  the  Associate  Justices  of  the  Supreme  Court  of  the 
United  States: 

In  compliance  with  the  order  to  show  cause  why  the  prayer  of  petition- 
ers should  not  be  granted,  issued  by  this  Honorable  Court  on  November  18, 
1907,  and  served  November  21,  1907,  the  above  named  Eespondents  do  here- 
by respectfully  present  that : 

On  September  24,  1907,  a  bill  in  equity  was  filed  in  the  United  States 
[District]  Court,  Southern  District  of  New  York,  by  The  Pennsylvania  Steel 
Company  and  The  Degnon  Contracting  Company,  citizens  and  residents  re- 
spectively of  the  States  of  Pennsylvania  and  New  Jersey,  against  the  New 
York  City  Eailway  Company,  a  citizen  and  resident  of  the  State  of  New 
York,  alleging  the  insolvency  of  the  defendant  and  praying  for  the  mar- 
shaling and  administration  of  its  assets;  a  subpoena  was  issued  thereupon 
and  service  was  made  upon  the  defendant.  An  answer  to  the  bill,  admit- 
ting its  allegations,  was  thereafter  on  the  same  day  filed  in  said  court  and 
the  bill  and  answer  were  presented  to  the  respondent  E.  Henry  Lacombe 
then  holding  said  court.  Copies  of  the  bill,  the  subpoena,  the  Marshal's  re- 
turn, and  the  answer  thereto  are  hereto  annexed  marked  Exhibits  A,  A-2, 
A-3,  and  B.  Counsel  for  the  respective  parties  appeared  and  upon  motion 
by  complainants,  not  opposed  but  assented  to  by  defendant,  a  decree  ap- 
pointing temporary  receivers  of  the  New  York  City  Eailway  Company 
was  signed  and  entered,  a  copy  of  which  is  hereto  annexed  marked  Exhibit 
C.     The  receivers,  Adrian    H.   Joline  and  Douglas  Eobinson,  immediately 
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qualified  and  entered  upon  the  performance  of  their  duties  as  receivers  in 
accordance  with  the  terms  of  said  decree  Exhibit  C.  Subsequently,  on  Octo- 
ber 1,  1907,  a  petition  was  presented  by  the  Metropolitan  Street  Railway 
Company,  a  copy  of  which  petition  is  hereunto  annexed  marked  Exhibit  D. 
Attached  to  this  petition,  as  Schedule  A,  was  a  copy  of  a  lease  between  the 
Metropolitan  Street  Eailway  Company,  as  lessor,  and  the  New  York  City 
Railway  Company,  which  then  bore  the  name  of  Interurban  Street  Railway 
Company,  as  lessee;  and  attached  to  said  petition  as  Schedule  B,  was  a 
copy  of  the  mortgage  of  the  Metropolitan  Street  Railway  Company  dated 
March  21,  1902,  executed  to  the  Morton  Trust  Company  as  trustee.  On 
the  same  day  (October  1),  on  notice  to  all  the  parties  in  said  action,  an 
order  was  made  and  entered  granting  the  prayer  of  said  petition,  a  copy  of 
which  is  hereto  annexed  marked  Exhibit  E. 

On  October  8,  the  Morton  Trust  Company,  trustee  under  the  mortgage 
of  the  Metropolitan  Street  Railway  Company  dated  March  21,  1902,  filed  a 
petition  for  leave  to  make  the  receivers  parties  to  the  suit  it  was  about  to 
begin,  which  petition  was  granted.  (Exhibits  F  and  G.)  Thereupon,  on 
October  9,  a  bill  of  complaint  was  filed  by  said  Morton  Trust  Company. 
Said  bill  and  the  exhibits  herein  referred  to  are  collectively  marked 
Exhibit  H.  A  subpoena  was  issued  in  said  suit,  and  service  of  the  same  was 
made  on  October  9.  Copies  of  the  subpoena  and  the  Marshal 's  return  are 
hereto  annexed,  marked  Exhibits  H-2  and  H-3.  A  decretal  order  was 
made  on  said  bill  (Exhibit  J)  appointing  said  Joline  and  Robinson  as  re- 
ceivers of  the  property  covered  by  said  mortgage. 

On  October  7  upon  return  of  the  order  to  show  cause  (contained  in  the 
decree  appointing  temporary  receivers  dated  September  24,  1907)  why  the 
receivership  should  not  be  continued  during  the  pendency  of  the  suit,  a 
public  hearing  was  had  and  thereafter  on  October  9,  1907,  a  decree  con- 
tinuing said  Joline  and  Robinson  as  receivers  during  the  pendency  of  the 
suit  was  made  and  entered  (Exhibit  K)  which  was  subsequently,  on  Octo- 
ber 15,  1907,  amended  as  to  its  recitals  by  an  order  (Exhibit  L.). 

On  October  25  a  decretal  order  adjudicating  the  insolvency  of  the  New 
York  City  Railway  Company  and  appointing  a  Special  Master  to  take  proof 
of  claims  and  directing  public  notice  to  be  given  of  the  time  within  which 
claims  should  be  presented  was  made  and  filed  (Exhibit  M). 

Petitions  for  leave  to  intervene,  etc.,  were  presented  and  argument  had 
upon  them  on  October  14.  Copies  of  the  petitions,  marked  Exhibits  N-2 
and  N-3  and  N-4  and  of  certain  affidavits  filed  in  opposition,  marked 
Exhibits  N-5,  N-6  and  N-7  are  annexed. 

The  Court  heard  the  counsel  of  the  parties  fully  on  all  the  questions 
raised  thereby  and  decided  the  same  and  on  November  6,  in  the  exercise  of 
its  jurisdiction  and  official  discretion  made  orders  denying  such  petitions 
(Exhibits  N  and  O). 

On  November  9  a  decretal  order  adjudicating  the  insolvency  of  the  Metro- 
politan Street  Railway  Company,  appointing  a  Special  Master  to  take  proof 
of  claims,  and  directing  public  notice  to  be  given  of  the  time  within  which 
claims  should  be  presented  was  made  and  filed.     (Exhibit  P.) 

On  November   9   the   Morton   Trust  Company  presented   to   the   Court   a 
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petition  (Exhibit  Q)  stating  that  it  was  about  to  file  a  bill  for  the  fore 
closure  of  the  mortgage  made  by  the  Metropolitan  Street  Eailway  Com- 
pany to  the  petitioner  dated  March  21,  1902,  and  praying  leave  to  make 
Adrian  H.  Joline  and  Douglas  Eobinson  as  receivers  of  the  New  York  City 
Railway  Company  and  as  receivers  of  the  Metropolitan  Street  Railway 
Company,  then  in  possession  of  the  property  embraced  in  the  mortgage, 
parties  defendant  to  said  suit.  On  the  same  day  the  prayer  of  said  petition 
was  granted  (Exhibit  Q-2).  Pursuant  to  said  leave  on  the  same  day  a 
bill  of  foreclosure  was  filed  by  the  Morton  Trust  Company.  Said  bill  and 
the  exhibits  therein  referred  to  are  hereto  annexed,  collectively  marked 
Exhibit  R.  A  subpoena  was  issued  on  said  bill  and  service  made  thereof. 
Copies  of  the  subpoena  and  the  Marshal 's  return  are  annexed  as  Exhil)it 
R-2  and  R-3,  respectively. 

On  November  19,  upon  motion,  a  decretal  order  (Exliibit  S)  was  made 
api^ointing  said  Joline  and  Robinson  under  the  bill  of  complaint  to  fore 
close  the  mortgage  dated  March  21,  1902,  receivers  of  the  mortgaged 
premises  and  consolidating  the  two  suits  in  which  the  Morton  Trust  Com- 
pany is  complainant. 

Reasons  for  the  making  of  the  decrees  or  orders  Exhibits  C,  E,  K,  N, 
and  O  appear  in  the  three  memoranda  filed  respectively  on  October  8, 
October  1,  and  October  28.  Copies  are  annexed,  marked  Exhibits  T,  TJ  and 
A''.  The  other  orders  and  decrees  were  entered  because  in  the  opinion  of 
the  Court  the  papers  on  which  they  were  based,  together  with  the  earlier 
proceedings  in  the  cause,  indicated  that  such  orders  and  decrees  should  be 
entered. 

All  orders  and  decrees  were  made  upon  due  notice  or  upon  the  appearance 
of  the  parties,  and  in  the  exercise  of  the  jurisdiction  and  official  discretion 
of  the  respondents. 

This  return  includes  all  papers  in  the  case  relating  to  any  motion,  peti- 
tion, or  application  of  Joseph  Konrad,  Daniel  Gallagher,  or  Francis  S. 
Reisenberg,  and  is  confined  to  the  record,  in  accordance  with  the  respond- 
ent's construction  of  the  purpose  and  intention  of  the  order  to  show  cause. 

The  receivers  have  duly  qualified  in  accordance  with  the  different  orders 
appointing  them  or  extending  their  receivership. 

Since  tlie  appointment  of  the  receivers  they  have  incurred  many  obliga- 
tions under  contracts  for  necessary  work,  labor  and  materials,  for  supplies, 
repairs,  replacements  of  property  destroyed  by  fire,  and  for  improvements 
necessary  to  enable  them  to  comply  with  requirements  of  the  State  and  local 
authorities  as  to  the  operation  of  the  road.  Annexed  hereto  is  a  petition 
of  the  receivers  for  authority  to  make  expenditures,  marked  Exhibit  W, 
and  an  order  granting  the  prayer  of  the  petition,  marked  Exhibit  X.  They 
have  also  incurred  liabilities  by  reason  of  the  fact  that  accidents  have  oc- 
curred during  operation  of  the  cars,  in  many  instances  through  some  negli- 
gence of  their  employees,  which  have  resulted  in  personal  injuries  for  which 
claims  for  damages  have  been  or  will  be  made. 

Messrs.  Byrne  &  Cutcheon,  solicitors  for  the  complainants  in  the  original 
suit,  and  J.  Parker  Kirlin,  Esq.,  solicitor  for  the  Metropolitan  Street  Rail- 
way Company,  having  desired  to  be  heard,  in  order  to  secure  them  such 
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opportunity,  the  respondents  hereby  designate  them  or  such  associate 
counsel  as  they  may  select,  to  present  this  return  and  to  file  such  brief  and 
make  such  argument  as  may  be  required  on  the  order  to  show  cause. 

Nov.  30th,  1907. 

E.  Henry  Lacombe, 
U.  S.  Circuit  Judge. 
I  Seal  U.  S.  Circuit  Court.] 

MANDAMUS  FORM  IX.— WEIT  OP  MANDAMUS. 

[7  Peters,  634,  648.] 

Ex  parte  Brad.street,  In  the  Matter   of  1 
Martha  Bradstreet,  Demandant.  ( 

Mr.  Chief  Justice  Marshall. 
United  States  of  America,  ss. 

To  the  Honorable  Alfred   ConUing,  Judge   of   the  District   Court   of  the 
United  States  for  the  Northern  District  of  New  Yorlc,  Greeting: 

Whereas,  one  Martha  Bradstreet  hath  heretofore  commenced  and 
prosecuted  in  your  court  several  certain  real  actions,  or  writs  of  right,  in 
your  court  lately  pending  between  the  said  Martha  Bradstreet,  demand- 
ant, and  the  following  named  tenants  severally  and  respectively,  to  wit, 
Apollos  Cooper  and  others  (naming  them).  And  whereas,  heretofore,  to 
wit,  at  a  session  of  the  Supreme  Court  of  the  United  States,  held  at 
Washington  on  the  second  Monday  of  January,  in  the  year  1832,  it  ap- 
peared, upon  the  complaint  of  the  said  Martha  Bradstreet,  among  other 
things,  that  at  a  session  of  your  said  court,  lately  before  holden  by  you, 
according  to  law,  all  and  singular  the  said  writs  of  right  then  and  there 
pending  before  your  said  court,  upon  the  several  motions  of  the  tenants 
aforesaid,  were  dismissed  for  the  reason  that  there  was  no  averment  of 
the  pecuniary  value  of  the  lands  demanded  by  the  said  demandant  in  the 
several  counts  filed  and  exhibited  by  the  said  demandant  against  the 
several  tenants  aforesaid;  which  orders  of  your  said  court,  so  dismissing 
the  said  actions,  were  against  the  will  and  consent  of  said  demandant; 
whereupon  the  said  Supreme  Court,  at  the  instance  of  said  demandant, 
granted  a  rule  requiring  you  to  show  cause,  if  any  you  had,  among  other 
things,  why  a  writ  of  mandamus  from  the  said  Supreme  court  should  not 
be  awarded  and  issued  to  you,  commanding'  you  to  reinstate  and  proceed  to 
try  and  adjudge,  according  to  the  law  and  right  of  the  case,  the  several 
writs  of  right  aforesaid  and  the  mises  therein  joined.  And  whereas,  at 
the  late  session  of  the  said  Supreme  Court  held  at  Washington  on  the 
second  Monday  of  January  in  the  year  1833,  you  certified  and  returned  to 
the  said  Supreme  Court,  together  with  the  said  rule,  that  after  the  mises 
had  been  joined  in  the  several  causes  mentioned  in  the  said  rule,  motions 
were  made  therein,  on  the  part  of  the  tenants,   that  the  same  should  be 
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dismissed  upon  the  ground  that  the  counts  respectively  contained  no 
allegation  of  the  value  of  the  matter  in  dispute,  and  that  it  did  not  there- 
fore appear,  by  the  pleadings,  that  the  causes  were  within  the  jurisdiction 
of  the  court:  that,  in  conformity  with  what  appeared  to  have  been  the 
uniform  language  of  the  national  courts  upon  the  question,  and  your  own 
views  of  the  law,  and  in  accordance  especially  with  several  decisions  in 
the  [District]  Court  for  the  third  circuit  (see  4  Wash.  C.  C.  Rep.  482,  624), 
you  granted  their  motions;  and  assuming  that  the  causes  were  rightly 
dismissed,  it  follows  of  course  that  you  ought  not  to  be  required  to  re- 
instate them  unless  leave  ought  also  to  be  granted  to  the  demandant  to 
amend  her  counts:  and  whereas,  afterwards,  to  wit,  at  the  same  session  of 
the  said  Supreme  Court  last  aforesaid,  upon  consideration  of  your  said  re- 
turn and  of  the  cause  shown  by  you  therein  against  the  said  rule's  being 
made  absolute,  and  against  the  awarding  and  issuing  of  the  said  writ  of 
mandamus,  and  upon  consideration  of  the  arguments  of  counsel,  as  well  on 
your  behalf,  showing  cause  aforesaid,  as  on  behalf  of  the  said  demandant 
in  support  of  the  said  rule,  it  was  considered  by  the  said  Supreme  Court, 
that  you  had  certified  and  returned  to  the  said  court  an  insufiieient  cause 
for  having  dismissed  the  said  actions,  and  against  the  awarding  and  is- 
suing of  the  said  writ  of  mandamus,  pursuant  to  the  rule  aforesaid;  the 
said  Supreme  Court  being  of  the  opinion,  and  having  determined  and  ad- 
judged upon  the  matter  aforesaid,  that  in  cases  where  the  demand  is  not 
made  for  money,  and  the  nature  of  the  action  does  not  require  the  value  of 
the  thing  demanded  to  be  stated  in  the  declaration,  the  practice  of  the 
said  Supreme  Court  and  of  the  courts  of  the  United  States,  is  to  allow 
the  value  to  be  given  in  evidence;  that  in  pursuance  of  this  practice,  the 
demandant  in  the  suits  dismissed  by  order  of  the  judge  of  the  District 
Court  had  a  right  to  give  the  value  of  the  property  demanded  in  evidence, 
either  at  or  before  the  trial  of  the  cause,  and  would  have  a  right  to  give 
it  in  evidence  in  the  said  Supreme  Court;  consequently  that  she  .cannot  be 
legally  prevented  from  bringing  her  cases  before  the  said  Supreme  Court ; 
and  it  was  also  then  and  there  considered  by  the  said  Supreme  Court  that 
the  peremptory  writ  of  the  United  States  issue,  requiring  and  command- 
ing you,  the  said  judge  of  the  District  Court,  to  reinstate  and  proceed  to 
try  and  adjudge,  according  to  the  law  and  right  of  the  case,  the  several 
writs  of  right  and  mises  therein  joined,  lately  pending  in  your  said  court 
between  the  said  Martha  Bradstreet,  demandant,  and  Apollos  Cooper  and 
others,  the  tenants  aforesaid;  therefore  you  are  hereby  commanded  and  en- 
joined that  immediately  after  the  receipt  of  this  writ,  and  without  delay, 
you  reinstate  and  proceed  to  try  and  adjudge,  according  to  the  law  and 
right  of  the  case,  the  several  writs  of  right  and  the  mises  therein  joined, 
lately  pending  in  your  said  court  between  the  said  Martha  Bradstreet, 
demandant,  and  the  said  Apollos  Cooper  and  others,  the  tenants  herein 
above  named,  so  that  the  complaint  be  not  again  made  to  the  said  Supreme 
Court;  and  that  you  certify  perfect  obedience  and  due  execution  of  this 
writ  to  the  said  Supreme  Court,  to  be  held  on  the  first  Monday  in  August 
next.     Hereof  fail  not  at  your  peril,  and  have  then  there  this  writ. 
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Witness  the  Honorable  John  Marshall,  Chief  Justice  of  said  Supreme 
Court,  the  second  Monday  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  thirty-three. 

[Seal.]  W.   T.   Carol, 

Clerk  of  the  Supreme  Court  of  the  United  States. 


MANDAMUS    FOEM    X.— ORDEE    IN    OBEDIENCE     TO    DECISION 
GEANTING  MANDAMUS. 

[247  U.  S.  231.] 

At  a  Stated  Term  of  the  District  Court  of  the  United  States,  for  the  South- 
ern District  of  New  York,  held  in  the  Post  Office  Building,  Borough 
of  Manhattan,  City  and  County  of  New  York,  on  the  21st  day  of  June, 
1918. 

Present — Hon.  Charles  M.  Hough,  United  States  Circuit  Judge. 
Annie  S.  Simons, 

Plaintiff, 
against 
William  Nelson  Cromwell,  described  in  the 
summons  as  "Thomas"  Nelson  Cromwell, 
and  Louis  H.  Cramer,  as  executors  under 
the  Last  Will  and  Testament  of  Frank  Les- 
lie, deceased, 

Defendants. 

An  order  having  been  made  herein  on  or  about  October  25,  1917,  at  the 
direction  of  the  Honorable  Charles  M.  Hough,  United  States  Circuit  Judge 
which  order,  amongst  other  things  directed,  that  the  first  cause  of  action 
set  forth  in  the  complaint  herein  be  transferred  to  the  equity  side  of  this 
Court  and  stricken  out  of  the  complaint  in  this  action  at  law  and  that 
the  Clerk  of  this  Court  do  forthwith  and  as  of  the  date  of  said  order 
docket  as  an  equity  cause  the  said  first  cause  of  action  set  forth  in  said 
complaint;  and  the  above  named  plaintiff,  Annie  S.  Simons,  having  duly 
presented  her  petition  to  the  Supreme  Court  of  the  United  States  praying 
for  a  writ  of  mandamus  against  said  Honorable  Circuit  Judge  and  against 
the  District  Court  of  the  United  States,  for  the  Southern  District  of  New 
York,  commanding  the  said  Judge  and  the  said  Court  and  each  of  them 
to  vacate  the  said  order  and  to  continue  to  proceed  at  common  law  in  the 
above  entitled  action  upon  both  causes  of  action  set  forth  in  the  com- 
plaint herein,  or  in  the  alternative  for  other  appropriate  relief,  and  a  rule 
having  been  duly  made  and  issued  by  said  Supreme  Court  directing  said 
Honorable  Judge  to  show  cause  at  a  time  therein  specified,  why  the  prayer 
of  said  petition  should  not  be  granted  and  such  rule  and  such  petition 
having  duly  come  on  for  a  hearing  before  the  Supreme  Court  of  the  United 
States  and  having  been  duly  argued  by  Eoger  Foster,  Esq.,  of  counsel  for 
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the  said  plaintiff  and  petitioner,  and  by  Honorable  Edgar  T.  Braekett, 
of  counsel  for  the  Honorable  Charles  M.  Hough,  Circuit  Judge  of  the 
United  States,  in  opposition  thereto,  and  due  deliberation  having  been  had 
and  the  Supreme  Court  of  the  United  States  having  on  or  about  June  3rd, 
1918,  made  and  handed  down  its  opinion  that  the  said  rule  be  made  abso- 
lute and  that  a  vrrit  of  mandamus  issue  as  prayed,  but  no  writ  of  man- 
damus having  yet  been  issued,  now  on  reading  and  filing  a  certified  copy 
of  said  opinion  and  on  motion  of  Eoger  Poster,  attorney  for  said  plaintiff, 
it  is  hereby 

Ordered  that  the  said  order  of  the  said  District  Court  of  the  United 
States  entered  at  the  direction  of  the  said  Honorable  Circuit  Judge  be 
and  that  the  same  hereby  is  set  aside  and  vacated  and  that  the  District 
Court  of  the  United  States  for  the  Southern  District  of  New  York  proceed 
with  said  action  and  give  to  the  plaintiff  her  right  to  a  trial  at  common 
law  upon  both  causes  of  action  set  forth  in  the  complaint  herein  and  that 
either  party  to  this  action  may  amend  his  or  her  pleading  within  twenty 
days  after  the  service  of  a  copy  of  this  order  upon  the  attorneys  of  him 
or  her. 

C.  M.  Hough, 
U.  S.  C.  J. 


FORMS  UPON   APPLICATIONS  FOR  WRITS 
OF  PROHIBITION 


PEOHIBITION    FOEM   I.— SUGGESTION   FOR   WEIT    OF    PROHIBI- 
TION AGAINST  ADMIRALTY  PROCEEDINGS. 

[Writ  granted.     3  Dallas  121,  1  L.  ed.  535,  539.] 

That  on  the  21st  day  of  August,  in  the  year  of  our  Lord  one  thousand 
seven  hundred  and  ninety-five,  Before  the  Honorable  John  Eutledge,  Esquire, 
Chief  Justice,  and  his  associate  Justices  of  the  Supreme  Court  of  the 
United  States,  at  Philadelphia,  comes  Samuel  B.  Davis,  by  Benjamin 
R.  Morgan,  his  attorney,  and  gives  this  honorable  court,  now  here,  to 
understand,  and  be  informed,  That  whereas,  by  the  laws  of  nations,  and 
the  treaties,  subsisting  betAveen  the  United  States,  and  the  Republic  of 
France,  the  trial  of  prizes  taken  on  the  high  seas,  without  the  territorial 
limits  and  jurisdiction  of  the  United  States,  and  brought  within  the 
dominions  and  jurisdiction  of  the  said  Republic,  for  legal  adjudication, 
by  vessels  of  war  belonging  to  the  sovereignty  of  the  said  Republic,  acting 
under  the  authority  of  the  same,  and  of  all  questions  incidental  thereto, 
does  of  right,  and  exclusively  belong  to  the  tribunals  and  judiciary  estab- 
lishments of  the  said  Republic,  and  to  no  other  tribunal  or  tribunals, 
court  or  courts  whatsoever: — And  whereas,  by  the  said  laws  of  nations  and 
treaties  aforesaid,  the  vessels  of  war  belonging  to  the  said  French  Re- 
public, and  the  officers  commanding  the  same,  cannot,  and  ought  not  to  be 
arrested,  seized,  attached,  or  detained,  in  the  ports  of  the  United  States,  by 
process  of  law,  at  the  suit  or  instance  of  individuals,  to  answer  for  any 
capture  or  captures,  seizure  or  seizures,  made  on  the  high  seas,  and  brought 
for  legal  adjudication  into  the  ports  of  the  French  Republic,  by  the  said 
vessels  of  war,  while  belonging  to,  and  acting  under,  the  authority,  and  in 
the  immediate  service  of  the  said  Republic: — And  whereas,  by  the  laws  and 
treaties  aforesaid,  the  District  Courts  of  the  United  States,  have  not  and 
ought  not  to  entertain  jurisdiction,  or  hold  plea  of  such  captures,  made  as 
aforesaid,  under  the  above  circumstances.  And  whereas,  by  the  laws  of 
nations,  the  vessels  of  war  of  Belligerent  powers,  duly  by  them  authorized 
to  cruise  against  their  enemies,  and  to  make  prize  of  their  ships  and  goods, 
may  in  time  of  war  arrest  and  seize  the  vessels  belonging  to  the  subjects  or 
citizens  of  neutral  nations,  and  bring  them  into  the  ports  of  the  sovereign 
under  whose  commission  and  authority  they  act,  there  to  ansAver  for  any' 
breaches  of  the  laAvs  of  nations,  concerning  the  navigation  of  neutral  vessels 
in  time  of  war;  and  the  said  vessels  of  war,  their  commanders,  officers,  and 

4420 


PROHIBITION    FORMS  4421 

crews,  are  not  amenable  before  the  tribunals  of  neutral  powers,  for  their 
conduct  therein,  but  are  only  answerable  to  the  sovereign  in  wliose  immediate 
service  they  were,  and  from  whom  they  derived  their  authority:  And  where- 
as, on  and  before  the  twentieth  day  of  May,  now  last  past,  the  said  Samuel 
B.  Davis,  was,  and  now  is,  a  lieutenant  of  ships  in  the  navy  of  the  said 
French  Eepublic,  and  commander  of  a  certain  corvette  or  vessel  of  war, 
called  the  Cassius,  then,  and  now,  the  j)roperty  of  the  said  Eepublic,  and  in 
her  immediate  service,  and  on  the  said  twentieth  day  of  May,  was  duly 
commissioned  by,  and  under  the  authority  of  the  said.  Republic,  to  cruise 
against  her  enemies,  and  make  prize  of  their  ships  and  goods  (as  by  his 
commission,  and  the  certificate  of  the  Minister  Plenipotentiary  of  the  said 
Eepublic,  to  the  United  States,  to  the  court  now  here,  shewn,  fully  appears). 
Nevertheless,  a  certain  James  Yard,  of  the  City  of  Philadelphia,  merchant, 
not  ignorant  of  the  premises,  but  contriving  and  intending  to  disturb  the 
peace  and  harmony  subsisting  between  the  United  States  and  the  French 
Eepublic,  and  him  the  said  Samuel  B.  Davis,  wrongfully  to  aggrieve  and 
oppress  and  draw  to  another  proof,  him  the  said  Samuel  B.  Davis,  and  the 
said  corvette  or  vessel  of  war  of  the  French  Eepublic,  the  Cassius,  in  the 
port  of  Philadelphia,  under  the  protection  of  the  laws  of  nations  and  of  the 
faith  of  treaties,  has,  by  process  out  of  the  District  Court  of  the  United 
States,  in  and  for  the  District  of  Pennsylvania,  attached  and  arrested  him, 
the  said  Samuel  B.  Davis,  and  the  said  corvette  or  vessel  of  war,  the  Cas- 
sius, and  before  the  Judge  of  the  said  District  Court,  contrary  to  the  said 
law  of  nations  and  treaties,  and  against  the  form  of  the  laws  of  the  United 
States,  hath  unjustly  drawn  in  plea,  to  answer  to  a  certain  libel,  by  him, 
the  said  James  Yard,  against  him  the  said  Samuel  B.  Davis,  and  the  said 
corvette  or  vessel  of  war,  the  Cassius,  her  tackle,  apparel  and  furniture, 
exhibited  and  promoted,  craftily  and  subtilly  there  alledging,  articulating 
and  objecting,  that  on  the  said  twentieth  day  of  May,  now  last  past,  the 
said  Samuel  B.  Davis,  then  commanding  the  said  corvette  or  vessel,  the 
Cassius,  did  forcibly,  violently,  and  tortiously  take  on  the  high  seas,  a 
certain  schooner  or  vessel,  belonging  to  the  said  James  Yard,  called  the 
William  Lindsey,  and  brought  her  into  Port  de  Paix  (in  the  dominions  of 
the  French  Eepublic),  where  she  still  remains,  and  also  alledging  and  artic- 
ulating, that  the  said  corvette  or  vessel,  called  the  Cassius,  was  originally 
equipped  and  fitted  for  war,  in  the  port  of  Philadelphia,  in  the  United 
States,  and  that  the  said  Samuel  B.  Davis,  was,  at  the  time  of  the  said 
capture,  and  now  is,  a  citizen  of  the  United  States,  without  this,  however, 
and  the  said  James  Yard,  not  in  any  manner  alledging  or  articulating,  that 
the  said  capture  was  made  within  the  territory,  rivers  or  bays  of  the 
United  States,  or  within  a  marine  league  of  the  coast  thereof,  or  that  the 
said  corvette  or  vessel,  the  Cassius,  was  so  fitted  or  equipped  for  war,  in 
the  United  States,  by  the  said  French  Eepublic,  her  agent  or  agents,  with 
their  knowledge,  or  by  their  means  or  procurement,  or  by  the  said  Samuel 
B.  Davis,  or  that  at  the  time  of  her  being  so  equipped,  or  fitted  for  war 
in  the  United  States  (if  ever  there,  she  was  so,  in  any  nuinner  fitted  or 
equipped),  she  was  the  property  of  the  said  French  Republic,  or  tliat  the 
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said  Samuel  B.  Davis  was,  in  any  manner,  in  the  said  equipment  or  fitting 
for  war,  concerned;  and  without  this  also,  and  the  said  James  Yard,  not 
in  any  manner  alledging,  that  the  said  Samuel  B.  Davis  was  retained,  or 
engaged  in  the  service  of  the  French  Republic,  within  the  territory  or  juris- 
diction of  the  United  States — And  the  said  James  Yard,  him,  the  said 
Samuel  B.  Davis,  and  the  said  corvette  or  vessel  of  war,  called  the  Cassius, 
by  force  of  the  process  aforesaid,  out  of  the  said  District  Court,  had  and 
obtained,  as  aforesaid,  still  wrongfully  detains,  and  the  said  Samuel  B. 
Davis,  and  the  French  Republic,  owner  of  the  said  corvette  or  vessel  of 
war,  thereupon,  in  the  said  District  Court  to  answer,  and  in  the  premises 
cause  to  be  condemned,  with  all  his  power  endeavours,  and  daily  contrives, 
in  contempt  of  the  government  of  the  United  States,  against  the  laws  of 
nations,  the  treaties  subsisting  between  the  United  States  and  the  French 
Republic,  and  against  tlie  laws  and  customs  of  the  United  States,  to  the 
manifest  violation  of  the  said  laws  of  nations,  and  treaties,  and  to  the 
manifest  disturbance  of  the  peace  and  harmony,  happily  subsisting  between 
the  United  States  and  the  said  French  Republic — and  this  he  is  ready  to 
verify.  Wherefore,  the  said  Samuel  B.  Davis,  the  aid  of  "this  honorable 
court  most  respectfully  requesting,  prays  remedy,  by  a  writ  of  prohiljition, 
to  be  issued  out  of  this  honorable  court,  to  the  said  Judge  of  the  District 
Court  of  the  United  States,  in  and  for  the  District  of  Pennsylvania,  to  be 
directed  to  prohibit  him  from  holding  the  plea  aforesaid,  the  premises 
aforesaid  any  wise  concerning,  farther  before  him. 

Benjamin  R.  Morgan, 
Proctor  for  Samuel  B.  Davis. 
Samuel  B.  Davis,'  being  duly  sworn,  on  his  oath,  doth  say,  that  all  and 
singular,  the  facts,  by  him  in  this  suggestion  stated,  are  true. 

S.  B.  Davis. 
Sworn  in  open  Court,  August  22d,  1795. 
I.  Wagner,  D.  C.  Sup.  Ct.  U.  S. 

PROHIBITION  FORM  II.— SUGGESTION  FOR  WRIT  OF 
PROHIBITION   AGAINST   ADMIRALTY   PROCEEDINGS. 

[Copied  from  record  In  re  Cooper,  138  U.  S.    404.     A  motion  to  file  sugges- 
tion granted;  writ  denied,  143  U.  S.  472.] 

In  the  Supreme  Court  of  the  United  States. 

Ex  parte  Sir  John  Thompson,  K.  C.  M.  G.,  ^ 
Her  Britanic    Majesty's    Attorney-Gen-    I  No.  — .     Original. 
ERAL  of  Canada.  I 

To  the  Honoraile,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme 
Court  of  the  United  States: 
Comes  now,  Sir  John  Thompson,   K.   C.   M.   G.,  Her  Britanic  Majesty's 
Attorney-General   of    Canada,   and   gives   this   Honorable   Court    to   under- 
stand and  be  informed — 
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That  whereas,  by  the  law  of  nations,  the  municipal  laws  of  a  country 
have  no  extra-territorial  force  and  cannot  operate  on  foreign  vessels  on 
the  high  seas,  and  it  is  legally  impossible,  under  the  public  law,  for  a  for- 
eign vessel  to  commit  a  breach  of  municipal  law  beyond  the  limits  of  the 
territorial  jurisdiction  of  the  law-making  state; 

And  whereas  the  seizure  of  a  foreign  vessel  beyond  the  limits  of  the 
municipal  territorial  jurisdiction  for  breach  of  municipal  regulations  is 
not  warranted  by  the  law  of  nations,  and  such  seizure  cannot  give  juris- 
diction to  the  courts  of  the  offended  country,  least  of  all  Avhere  the  alleged 
act  was  committed  by  the  foreign  vessel  at  the  place  of  seizure  beyond 
the  municipal  territorial  jurisdiction; 

And  whereas,  by  the  laws  of  nations,  a  British  vessel  sailing  on  the 
high  seas  is  not  subject  to  any  municipal  law  except  that  of  Great  Britain; 
and  by  the  said  law  of  nations  a  British  ship  so  sailing  on  the  high  seas 
ought  not  to  be  arrested,  seized,  attached,  or  detained  under  color  of  any 
law  of  the  United  States; 

A7id  whereas,  by  the  laws  of  the  United  States  as  well  as  by  the  law 
of  nations,  the  District  Courts  of  the  United  States  have  not,  and  ouglit 
not  to  entertain,  jurisdiction  or  hold  plea  of  an  alleged  breach  upon  the 
high  seas  of  the  municipal  laws  of  the  United  States  by  the  captain  and 
crew  of  a  British  vessel,  and  can  acquire  no  jurisdiction  by  a  seizure  of 
such  vessel  on  the  high  seas,  though  she  be  afterwards  brought  by  force 
within  the  territorial  limits  of  the  jurisdiction  of  said  courts; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was  between  the 
Governments  and  peoples  of  Great  Britain  and  the  United  States  pro- 
found peace  and  friendship,  which  relations  of  peace  and  friendship  had 
happily  subsided  for  nearly  three-quarters  of  a  century  before  said  ninth 
day  of  July,  1887,  and  still  endure  to  the  great  comfort  and  happiness  of 
two  kindred  peoples; 

And  whereas,  on  the  said  ninth  day  of  July,  1887,  the  schooner  "W. 
P.  Sayward,"  a  British  vessel,  duly  registered  and  documented  as  such, 
and  having  her  home  port  at  Victoria  in  the  Province  of  British  Columbia, 
Dominion  of  Canada,  and  commanded  by  one  George  E.  Ferry,  a  British 
subject,  as  Captain  and  Master  thereof,  was  lawfully  and  peaceably  sail- 
ing on  the  high  seas,  to  wit:  in  latitude  54°  43'  North,  longitude  167°  51' 
West,  fifty-nine  miles  from  any  land  whatsoever,  and  then  being  fifty-nine 
miles  northwest  from  Cape  Clieerful,  Oonalaska  Island,  upon  waters  be- 
tween Oonalaska  and  Prybyloff  Islands  in  Behring's  Sea,  as  more  fully 
appears  by  the  chart  in  the  record  of  the  proceedings  of  the  District  Court 
of  the  United  States  in  and  for  the  Territory  of  Alaska  hereinafter  re- 
ferred to; 

And  whereas,  said  schooner  was  at  said  time  and  place  unlawfully  and 
forcibly  seized  and  arrested  by  an  armed  vessel  of  the  United  States  Rev- 
enue Marine,  to  wit,  the  U.  S.  Eev.  Cutter  "Rush,"  cruising  under  instruc- 
tions of  the  Secretary  of  the  Treasury  of  the  United  States  for  the  sole 
purpose  of  enforcing  the  municipal  law  of  the  United  States,  and  the  said 
British  Schooner  was  thereupon  unlawfully,  wrongfully,  and  forcibly   de- 
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tained  and  seized,  and  was  by  force  taken  by  the  said  "Eush"  to  the  port 
of  Sitka,  in  the  territory  of  Alaska,  United  States  of  America,  and  within 
the  Territory  of  Alaska  and  the  waters  thereof,  and  within  the  dominion 
of  the  United  States  in  Behring's  Sea; 

And  whereas  the  said  British  schooner,  being  as  aforesaid  so  unlaw- 
fully, wrongfully  and  forcibly  seized  on  the  high  seas  and  without  the 
limits  of  Alaska  Territory  or  the  waters  thereof,  and  being  so  unlawfully, 
wrongfully  and  forcibly  brought  within  the  limits  of  Alaska  Territory, 
and  the  waters  thereof;  nevertheless  a  certain  M.  D.  Ball,  an  attorney 
of  the  United  States  for  the  District  of  Alaska,  not  ignorant  of  the  prem- 
ises, but  unmindful  of  the  danger  of  disturbing  the  peace  and  harmony 
subsisting  between  the  United  States  and  Great  Britain,  did,  by  process 
out  of  the  District  Court  of  the  United  States  in  and  for  the  District  of 
Alaska,  attach  and  arrest  the  said  schooner  "W.  P.  Sayward,"  so  as  afore- 
said wrongfully  seized  while  lawfully  sailing  on  the  high  seas  under  the 
protection  of  the  law  of  nations,  and  so  as  aforesaid  wrongfully  and  forcibly 
brought  within  the  said  port  of  Sitka  in  the  Territory  of  Alaska,  and  be- 
fore the  judge  of  the  said  District  Court,  contrary  to  the  said  laws  of 
nations,  and  the  laws  of  the  United  States,  did  unjustly  draw  in  plea  to 
answer  a  certain  libel  by  him,  the  said  M.  D.  Ball,  against  the  said 
schooner,  her  tackle,  apparel,  boats,  cargo,  and  furniture  exhibited  and 
promoted,  craftily  and  subtilely  therein  alleging  and  articulating  that  the 
said  schooner  "W.  P.  Sayward,"  her  tackle,  apparel,  boats,  cargo,  and 
furniture  were  seized  on  the  ninth  day  of  July,  1887,  within  the  limits 
of  Alaska  Territory,  and  in  the  waters  thereof,  and  within  the  civil  and 
judicial  District  of  Alaska,  to  wit,  within  the  waters  of  that  portion  of 
Behring's  Sea  belonging  to  the  United  States  and  said  District,  and  that 
all  said  property  was  then  and  there  seized  as  forfeited  to  the  United  States 
for  the  following  causes :  That  the  said  vessel  and  her  captain,  oflacers  and 
crew  were  then  and  there  found  engaged  in  killing  fur  seal  within  the 
limits  of  Alaska  Territory  and  in  the  said  waters  thereof,  in  violation  of 
section  nineteen  hundred  and  fifty-six  of  the  Revised  Statutes  of  the  United 
States,  and  that  on  said  ninth  day  of  July,  1887,  George  R.  Ferry  and 
certain  other  persons  whose  names  were  to  said  attorney  unknown,  who 
were  then  and  there  engaged  on  board  said  schooner  "W.  P.  Sayward," 
as  seamen  and  seal  hunters,  did,  under  the  direction  and  by  the  authority 
of  George  R.  Ferry,  then  and  there  master  of  said  schooner,  engage  in 
killing,  and  did  kill  in  the  Territory  and  District  of  Alaska,  and  in  the 
waters  thereof,  thirty  fur  seals,  in  violation  of  Section  1956  of  the  Re- 
vised Statutes  of  the  United  States  in  such  cases  made  and  provided. 
Without  this,  however,  and  the  said  M.  D.  Ball  not  in  any  way  alleging, 
or  articulating,  that  the  said  seizure  was  made,  or  the  said  killing  of  seal 
was  done  within  any  river  or  bay  of  the  United  States,  or  within  a  marine 
league  of  the  coast,  of  any  portion  of  the  mainland,  or  any  island  belong- 
ing to  the  United  States,  or  that  the  said  vessel  and  her  master  and  crew 
were  subject  to  the  laws  of  the  United  States  sailing  upon  the  high  seas, 
or  that  any  portion  of  the  high  seas  beyond  a  marine  league  from  the  coasts 
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of  the  mainland  or  adjacent  islands  was  within  the  jurisdiction  of  the 
United  States; 

And  whereas  a  demurrer  by  claimant  filed  on  the  fifteenth  day  of  Sep- 
tember, 1887,  alleging  the  insufficiency  of  the  libel,  was  overruled  by  the 
court  on  the  said  fifteenth  day  of  September,  1887,  and  thereafter  the 
claimant  filed  his  answer  specifically  denying  the  allegations  of  the  libel 
that  the  seizure  aforesaid  was  made  within  the  waters  of  Alaska  Territory, 
or  within  the  civil  and  judicial  District  of  Alaska,  or  in  any  portion  of 
Behring's  Sea  belonging  to  the  United  States,  and  specifically  denying  the 
allegations  of  the  libel  that  the  said  vessel,  her  captain,  officers,  and  crew 
were  then  and  there  found  engaged  in  killing  fur  seal  within  the  limits 
of  Alaska  Territory,  or  in  the  waters  thereof,  or  that  any  of  them  did  kill 
any  fur  seal  therein; 

And  whereas,  at  the  trial  of  said  cause,  the  libellant,  through  its  wit- 
nesses, by  it  called  in  that  behalf,  to  wit,  the  captain  and  officers  of  the 
"Eush"  did  make  plain  and  clear  to  the  court,  what  was  not  clearly  dis- 
closed in  the  libel,  that  is  to  say,  the  place  of  the  alleged  offense,  and 
the  place  of  said  seizure;  and  did  support  the  averments  of  the  claimant's 
answer,  and  by  its  evidence  so  offered  in  its  behalf  and  not  gainsaid  in 
any  Avay,  did  show  that  the  place  of  the  alleged  killing  of  seal  was  with- 
out the  limits  of  Alaska  Territory  or  the  waters  thereof,  and  that  the  said 
seizure  was  not  made,  nor  said  killing  of  seal  done,  within  the  waters  of 
Alaska  Territory,  or  within  the  civil  and  judicial  District  of  Alaska,  or  in 
any  portion  of  Behring's  Sea  belonging  to  the  United  States,  but  that  the 
place  of  the  alleged  offense,  and  the  place  of  said  seizure,  was  upon  the 
high  seas,  to  wit:  in  latitude  54°  43'  North,  and  longitude  167°  51'  West, 
fifty-nine  miles  distant  from  any  land  whatsoever,  and  fifty-nine  miles 
northwest  from  Cape  Cheerful,  Oonalaska  Island,  upon  waters  between 
Oonalaska  and  Prybyloff  Islands  in  Behring's  Sea,  which  said  testimony  for 
libellant,  as  to  place  of  seizure  and  i^lace  of  alleged  offense,  was  supported 
by  that  of  the  claimant.  So  that  the  judge  of  the  District  Court  of  the 
United  States  for  the  District  of  Alaska  was  fully  informed  that  the 
seizure  had  been  made  and  the  said  alleged  killing  of  seal  done  on  the 
high  seas  without  the  limits  of  Alaska  Ten'itory  or  the  waters  thereof, 
and  that  said  vessel  was  brought  by  force  within  the  jurisdiction  of  said 
court,  and  that  therefore,  under  the  laws  of  nations  and  under  the  laws 
of  the  United  States,  he  had,  and  could  have,  no  jurisdiction  of  the  alleged 
offense  or  of  the  vessel  so  as  aforesaid  unlawfully,  wrongfully,  and  tor- 
tiously  seized  without  the  jurisdiction  of  the  United  States  and  of  the 
court,  and  so  wrongfully  and  by  force  brought  within  the  jurisdiction 
of  the  United  States  and  of  the  court,  yet,  nevertheless,  being  so  fully 
advised,  said  judge  of  the  District  Court  of  Alaska  aforesaid,  did,  on  the 
nineteenth  day  of  September,  1887,  in  contempt  of  the  authority  of  the 
Ignited  States,  in  violation  of  the  laws  of  the  United  States  and  of  the 
laws  of  nations,  and  to  the  great  danger  of  the  friendly  relations  happily 
subsisting  between  Great  Britain  and  the  United  States,  assert  and  attempt 
to   exercise   jurisdiction   over   the   said   vessel,   the  same   being   the   vessel 
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of  a  friendly  nation  at  peace  with  the  United  States,  knowing  the  same' 
to  have  been  unlawfully  seized  on  the  high  seas  without  the  jurisdiction 
of  the  United  States,  and  knowing  the  place  of  the  alleged  offense  against 
a  statute  of  the  United  States  to  be  alleged  and  proved  to  be  the  same 
place  as  the  place  of  seizure,  that  is  to  say,  the  high  seas  without  the  limits 
of  the  Territory  of  Alaska  or  the  waters  thereof,  and  without  the  juris- 
diction of  the  United  States;  all  this  the  said  District  Judge  well  knowing, 
he  did  find  as  fact  the  killing  of  fur  seal  on  the  ninth  day  of  July,  1887, 
by  the  captain  and  crew  of  the  aforesaid  British  vessel,  the  "W.  P.  Say- 
ward,"  at  the  said  place  of  seizure  as  aforesaid,  and  did  find  as  conclu- 
sion of  law  that  such  killing  at  such  place  on  the  high  seas,  to  wit,  at 
the  said  place  of  seizure  in  latitude  54°  43'  North  and  longitude  167°  51' 
West,  and  fifty-nine  miles  from  any  land  Avhatsoever,  and  fifty-nine  miles 
northwest  from  Cape  Cheerful,  Oonalaska  Island,  was  in  violation  of  Sec- 
tion 1956  of  the  Eevised  Statutes  of  the  United  States,  and  by  reason 
thereof  the  libellant  was  entitled  to  a  decree  of  forfeiture  of  the  said 
British  vessel,  her  tackle,  apparel,  boats,  cargo,  and  furniture; 

And  whereas,  after  said  assertion  of  jurisdiction  to  condemn  and  forfeit 
said  vessel,  and  before  decree  or  sentence,  the  claimant  did  move  the  court 
to  arrest  the  decree  of  forfeiture,  and  among  other  grounds  did  distinctly 
set  up  that  the  court  had  no  jurisdiction  over  the  subject-matter  of  the 
cause,  as  shown  by  libellant 's  own  testimony  as  to  place  of  offense  and 
seizure. 

Yet  the  said  court  did,  nevertheless,  in  contempt  of  the  authority  of 
the  United  States  and  in  violation  of  the  laws  of  the  United  States  and 
in  violation  of  the  laws  of  nations,  and  to  the  manifest  danger  of  the  peace- 
ful relations  of  the  two  countries,  assert  and  attempt  to  exercise  juris- 
diction in  the  premises;  and  on  the  nineteenth  day  of  September,  1887,  did 
make  and  enter  a  pretended  decree  of  forfeiture  to  the  United  States  of 
said  vessel,  her  tackle,  apparel,  boats,  cargo,  and  furniture,  and  direct 
that  unless  an  appeal  be  taken  the  usual  writ  of  vendiiwni  exponas  be 
issued  to  the  marshal  commanding  him  to  sell  all  said  property  and  bring 
the  proceeds  into  court  to  be  distributed  according  to  law,  costs  to  be 
taxed  and  awarded  against  the  claimants. 

And  whereas  one  Thomas  Henry  Cooper,  a  British  subject,  being  ad- 
mitted as  the  actual  owner  of  the  said  schooner  "W.  P.  Sayward,"  by 
order  of  the  District  Court  to  interpose  as  claimant,  did,  in  order  to  pre- 
vent the  execution  of  said  decree,  take  an  appeal  to  this  Honorable  Court 
on  the  26th  day  of  April,  1888,  and  docketed  the  same  on  the  30th  day 
of  October,  1888,  under  No.  — . 

And  whereas  all  matters  of  fact  hereinbefore  recited  and  alleged,  save 
and  except  those  of  which  this  Honorable  Court  takes  judicial  notice, 
appear  by  the  record  and  proceedings  of  the  District  Court  of  the  United 
States  in  and  for  the  Territory  of  Alaska; 

And  whereas  the  said  appeal  has  been  dismissed  by  this  Honorable  Court 
on  the  application  of  the  claimant,  appellant,  himself,  not  only  because 
he  is  advised  that  there  is  no  appeal  given  to  this  Court  from  the  District 
of  Alaska  by  the  laws  of  the  United  States,  but  because  he  is  advised  that 


I 


I 


PROHIBITION    FORMS  4427 

the  District  Court  being  wholly  without  jurisdiction^  its  decree  was  and 
is  a  nullity,  and  this  Honorable  Court  is  fully  authorized  by  Section  688 
of  the  Eevised  Statutes  of  the  United  States  to  prohibit  any  proceedings 
in  the  District  Court  for  the  enforcement  of  the  same; 

And  whereas  the  said  Sir  John  Thompson,  Her  Britannic  Majesty 's 
Attorney-General  of  Canada,  is  advised  that  in  consequence  of  the  dis- 
missal of  the  appeal,  according  to  the  practice  of  this  Honorable  Court, 
its  mandate  will  issue  in  due  course  without  further  consideration  by  this 
Court,  which  said  mandate  would,  in  ordinary  course,  not  only  permit,  but 
command  the  District  Court  of  Alaska  to  proceed  to  execute  its  pretended 
decree  of  forfeiture,  and  it  is  therefore  eminently  proper  that  this  Honor- 
al)le  Court  should  understand  and  be  informed  of  all  and  singular  the  mat- 
ters in  this  suggestion  recited  and  alleged,  to  the  end  that  this  Court  shall 
consider  this  suggestion  for  prohibition  before  issuing  its  mandate,  so  that 
it  may  eitlier  frame  a  special  mandate  or  take  order  that  the  ordinary  man- 
date shall  not  reach  the  District  Court  before  the  Writ  of  Prohibition 
herein  suggested,  or  a  rule  to  show  cause  why  said  writ  should  not  issue, 
shall  be  served  upon  said  Court. 

Wherefore  the  said  Sir.  John  Thompson,  K.  C.  M.  G.,  Her  Britannic 
Majesty's  Attorney-General  of  Canada,  the  aid  of  this  Honorable  Court 
most  respectfully  requesting,  for  said  Thomas  Henry  Cooper,  submits  to 
this  Honorable  Court  that  a  Writ  of  Prohibition  ought  to  be  issued  out  of 
this  Honorable  Court  to  the  Judge  of  the  District  Court  of  the  United 
States  in  and  for  the  Territory  of  Alaska  to  be  directed,  to  prohibit  him 
from  holding  the  plea  aforesaid,  the  premises  aforesaid,  anywise  concern- 
ing further  before  him,  and  to  prohibit  him  from  in  any  manner  enforcing 
the  said  decree  or  sentence,  or  from  treating  the  said  decree  as  a  valid 
sentence,  for  any  purpose,  or  from  taking  any  steps  whatsoever  in  the 
cause  aforesaid  as  to  said  decree,  or  any  matter  or  thing  remaining  to  be 
done  in  consequence  of  said  decree,  and  prohibiting  him,  the  said  Judge, 
from  making  or  entering  any  order,  judgment,  or  decree  in  and  about  tlie 
certain  stipulation  exacted  and  required  in  the  course  of  said  proceedings, 
and  generally  from  the  further  exercise  of  jurisdiction  in  said  cause,  or 
the  enforcing  any  order,  judgment,  or  decree  made  under  color  thereof. 

And  the  said  Sir  John  Thompson,  K.  C.  M.  G.,  Her  Britannic  Majesty's 
Attorney-General  of  Canada,  most  respectfully  informs  this  Honorable 
Court  that  the  fact  that  this  his  suggestion  is  presented  with  the  knowledge 
and  approval  of  the  Imperial  Government  of  Great  Britain,  will  be  brought 
to  the  attention  of  the  Court  by  counsel  duly  thereunto  authorized  by  Her 
Britannic  Majesty's  representative  in  the  United  States. 

Calderon  Carlisle, 
Counsel  for  Sir  John  Thompson,  K.  C.  M.  G.,  Her 
Britannic  Majesty's  Attorney-General  of  Canada. 

I  have  read  the  foregoing  suggestion  by  me  subscribed,  and  the  facts 
therein  stated  are  true  to  the  liost  of  my  knowledge  and  belief. 

Calderon  Carlisle. 

Subscribed   and    sworn   to   before   me   this    12th    day   of   January,    1891. 

Oscar  Luckett, 
[seal.]  Notary  Public. 


4428  APPENDIX 

PEOHIBITION  FOEM   III.— PETITION   FOR   WRIT   OF 
PROHIBITION    AGAINST    ADMIRALTY    PROCEEDINGS. 

[Copied  from  record  In  re  Cooper,  138  U.  S.  404.     Motion  to  file  petition 
granted;  writ  denied,  143  TJ.  S.  472.] 

In  the  Supreme  Court  of  the  United  States. 

Ex  parte  Thomas  Henry  Cooper,  Owner 
AND  Claimant  of  the  British  Schooner 
"W.  P.  Sayward."  J 

No.  — .     Original. 

To  the  Honorable,  the  Chief  Justice  and  Associate  Justices  of  the  Supreme 
Court  of  the  United  States: 

Comes  now,  Thomas  Henry  Cooper,  a  British  subject,  and  gives  this 
Honorable  Court  to  understand  and  be  informed — 

That  tchereas,  by  the  law  of  nations,  the  municipal  laws  of  a  country 
have  no  extra-territorial  force  and  cannot  operate  on  foreign  vessels  on 
the  high  seas,  and  it  is  legally  impossible,  under  the  public  law,  for  a  for- 
eign vessel  to  commit  a  breach  of  municipal  law  beyond  the  limits  of  the 
territorial  jurisdiction  of  the  law-making  State ; 

A7id  whereas  the  seizure  of  a  foreign  vessel  beyond  the  limits  of  the 
municipal  territorial  jurisdiction  for  breach  of  municipal  regulations  is 
not  warranted  by  the  law  of  nations,  and  such  seizure  cannot  give  jurisdic- 
tion to  the  courts  of  the  offended  country,  least  of  all  where  the  alleged 
act  was  committed  by  the  foreign  vessel  at  the  place  of  seizure  beyond  the 
municipal  territorial  jurisdiction; 

And  whereas,  by  the  law  of  nations,  a  British  vessel  sailing  on  the  high 
seas  is  not  subject  to  any  municipal  law  except  that  of  Great  Britain ; 
and  by  the  said  law  of  nations  a  British  ship  so  sailing  on  the  high  seas 
ought  not  to  be  arrested,  seized,  attached,  or  detained  under  color  of  any 
law  of  the  United  States; 

And  whereas,  by  the  laws  of  the  United  States  as  well  as  by  the  law 
of  nations,  the  District  Courts  of  the  United  States  have  not,  and  ought 
not  to  entertain,  jurisdiction  or  hold  plea  of  an  alleged  breach  upon  the 
high  seas  of  the  municipal  laws  of  the  United  States  by  the  captain  and 
crew  of  a  British  vessel,  and  can  acquire  no  jurisdiction  by  a  seizure  of 
such  vessel  on  the  high  seas  though  she  be  afterwards  brought  by  force 
within  the  territorial  limits  of  the  jurisdiction  of  said  courts; 

And  whereas,  on  the  ninth  day  of  July,  1887,  there  was  between  the 
governments  and  peoples  of  Great  Britain  and  the  United  States  profound 
peace  and  friendship,  which  relations  of  peace  and  friendship  had  happily 
subsisted  for  nearly  three  quarters  of  a  century  before  said  ninth  day  of 
July,  1887,  and  still  endure  to  the  great  comfort  and  happiness  of  two 
kindred  peoples; 

And  whereas,  on  the  said  ninth  day  of  July,  1887,  the  schooner  "W.  P. 
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Sayward, "  a  British  vessel,  duly  registered  and  documented  as  such,  and 
having  her  home  port  at  Victoria  in  the  Province  of  British  Columbia, 
Dominion  of  Canada,  and  commanded  by  one  George  R.  Ferry,  a  British 
subject,  as  Captain  and  Master  thereof,  was  lawfully  and  iseaceably  sail- 
ing on  the  high  seas,  to  wit:  in  latitude  54°  43'  North,  longitude  167°  51' 
West,  fifty-nine  miles  from  any  land  whatsoever,  and  then  being  fifty-nine 
miles  northwest  from  Cape  Cheerful,  Oonalaska  Island,  upon  waters  be- 
tween Oonalaska  and  Prybyloff  Islands  in  Behring's  Sea,  as  more  fully 
appears  by  the  chart  in  the  record  of  the  proceedings  of  the  District  Court 
of  the  United  States  in  and  for  the  territory  of  Alaska  hereinafter  re- 
ferred to; 

A7id  whereas  said  schooner  was  at  said  time  and  place  unlawfully  and 
forcibly  seized  and  arrested  by  an  armed  vessel  of  the  United  States 
Revenue  Marine,  to  wit,  the  U.  S.  Revenue  Cutter,  "Rush,"  cruising  under 
instructions  of  the  Seci'etary  of  the  Treasury  of  the  United  States  for  the 
sole  purpose  of  enforcing  the  municipal  law  of  the  United  States,  and  the 
said  British  schooner  was  thereupon  unlawfully,  wrongfully,  and  forcibly 
detained  and  seized,  and  was  by  force  taken  by  the  said  "Rush"  to  the 
port  of  Sitka,  in  the  Territory  of  Alaska,  United  States  of  America,  and 
within  the  Territory  of  Alaska  and  the  waters  thereof  and  within  the 
dominion  of  the  United  States  in  Behring's  Sea; 

[The  petition  then  recites  the  proceedings  taken  in  the  District  Court 
for  the  District  of  Alaska  by  the  United  States  attorney  against  the 
schooner  for  an  alleged  violation  of  §  1956  of  the  Revised  Statutes,  the 
allegations  of  the  libel,  and  proceeds  as  follows: — ] 

Without  this,  however,  and  the  said  M.  D.  Ball,  the  United  States  attor- 
ney, not  in  any  way  alleging,  or  articulating,  that  the  said  seizure  was 
made,  or  the  said  killing  of  seal  was  done,  within  any  river  or  bay  of  the 
United  States,  or  within  a  marine  league  of  the  coast  of  any  portion  of 
the  mainland  or  any  island  belonging  to  the  United  States,  or  that  the 
said  vessel  and  her  master  and  crew  were  subject  to  the  laws  of  the  United 
States  sailing  upon  the  high  seas,  or  that  any  portion  of  the  high  seas 
beyond  a  marine  league  from  the  coasts  of  the  mainland  or  adjacent 
islands  was  within  the  jurisdiction  of  the  United  States. 

[The  petition  then  recites  the  trial,  the  decision  of  the  District  Court 
against  the  schooner,  the  motion  made  by  the  petitioner  in  arrest  of  judg- 
ment, the  decree  of  forfeiture,  the  appeal  taken  by  the  petitioner  to  the 
Supreme  Court,  and  concludes  as  follows: — ] 

And  whereas  all  matters  of  fact  hereinbefore  recited  and  alleged,  save 
and  except  those  of  which  this  Honorable  Court  takes  judicial  notice,  appear 
by  the  record  and  proceedings  of  the  District  Court  of  the  United  States 
in  and  for  the  Territory  of  Alaska; 

And  whereas  the  said  appeal  has  been  dismissed  by  this  Honorable 
Court  on  the  application  of  the  claimant,  appellant,  himself,  not  only 
because  he  is  advised  that  there  is  no  appeal  given  to  this  Court  from 
the  District  of  Alaska  by  the  laws  of  the  United  States,  but  because  he 
is  advised  that  the  District  Court,  being  wholly  without  jurisdiction,   its 
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(leeree  was  and  is  a  nullity,  and  this  Honorable  Court  is  fully  authorized 
by  Section  688  of  the  Eevised  Statutes  of  the  United  States  to  prohibit 
any  proceedings   in  the   District  Court   for  the   enforcement   of  the   same. 

And  whereas  the  said  Thomas  Henry  Cooper  is  advised  that  in  conse- 
quence of  the  dismissal  of  his  appeal,  according  to  the  practice  of  this 
Honorable  Court,  its  mandate  will  issue  in  due  course  without  further  con- 
sideration by  this  Court,  which  said  mandate  would,  in  ordinary  course,  not 
only  permit,  but  command  the  District  Court  of  Alaska  to  proceed  to 
execute  its  .pretended  decree  of  forfeiture  and  it  is  therefore  the  duty 
of  the  said  Thomas  Henry  Cooper,  now  here,  to  give  this  Honorable  Court 
to  understand  and  be  informed  of  all  and  singular  the  matters  in  this 
suggestion  recited  and  alleged,  to  the  end  that  this  Court  shall  consider 
this  application  for  prohibition  before  issuing  its  mandate,  so  that  it  may 
either  frame  a  special  mandate,  or  take  order  that  the  ordinary  mandate 
shall  not  reach  the  District  Court  before  the  Writ  of  Prohibition  herein- 
after prayed,  or  a  rule  to  show  cause  why  said  writ  should  not  issue,  shall 
be  served  upon  said  Court. 

Wherefore  the  said  Thomas  Henry  Cooper,  the  aid  of  this  Honorable 
Court  most  respectfully  requesting,  prays  remedy  by  writ  of  prohibition 
to  be  issued  out  of  this  Honorable  Court  to  the  Judge  of  the  District  Court 
of  the  United  States  in  and  for  the  Territory  of  Alaska  to  be  directed, 
to  prohibit  him  from  holding  the  plea  aforesaid,  the  premises  aforesaid 
manywise  concerning  further  before  him,  and  to  prohibit  him  from  in 
any  manner  enforcing  the  said  decree  or  sentence,  or  from  treating  the 
said  decree  as  a  valid  sentence  for  any  purpose,  or  from  taking  any  steps 
whatsoever  in  the  cause  aforesaid  as  to  said  decree  or  any  matter  or  thing 
remaining  to  be  done  in  consequence  of  said  decree,  and  prohibiting  him, 
the  said  Judge,  from  making  or  entering  any  order,  judgment,  or  decree 
in  and  about  the  certain  stipulation  exacted  and  required  in  the  course 
of  said  proceedings,  and  generally  from  the  further  exercise  of  jurisdic- 
tion in  said  cause,  or  the  enforcing  any  order,  judgment,  or  decree  made 
under  color  thereof. 

Joseph  H.  Choate, 
Of  Counsel. 
Charles  Strauss, 

Attorney  for  Petition. 

I  have  read  the  foregoing  petition  by  me  subscribed,  and  the  facts  therein 
stated  are  true  to  the  best  of  my  information  and  belief. 

Joseph  H.  Choate. 

Subscribed  and  sworn  to  before  me  this  12th  day  of  January,  1891, 

Oscar  Luckett, 
Notary  Public. 
[seal.] 
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PROHIBITION    FOEM    IV.— KULE    TO    SHOW    CAUSE    WHY    WRIT 

OF  PROHIBITION    SHOULD   NOT   ISSUE   AGAINST 

ADMIRALTY  PROCEEDINGS. 

[From  record   in  Ex  parte  Fassett,  Collector,  142  U.  S.  47i).     Motion 
granted,  writ  denied.] 

Supreme  Court   of  the  United   States.     No.   10,  Original. 

Ex  parte:  In  the  Matter  of  Jacob  Sloat  "| 
Fassett,  Late  Collector  of  the  Customs  of  l 
the  Port  of  New  York,  Petitioners.  J 

On  consideration  of  the  petition  of  Jacob   Sloat   Fassett,   late  Collector 
of  Customs  of  the  port  of  New  York, 

It  is  now  here  ordered  by  the  court  that  cause  be  shown  by  the  Judge 
of  the  District  Court  of  the  L^nited  States  for  the  Southern  District  of 
New  Y'ork  before  this  court,  at  Washington  on  the  2nd  day  of  November 
next,  at  12  o'clock  noon  of  that  day,  or  as  soon  thereafter  as  counsel  can 
be  heard,  whereby  a  writ  of  prohibition  should  not  be  granted  as  prayed 
in  said  petition. 
October  19,  1891. 

PROHIBITION  FORM  V.— MOTION  FOR  LEAVE  TO  FILE  PETITION 

FOR  PROHIBITION  OR  MANDAMUS  TO  PREVENT 

PROCEEDINGS  IN  EQUITY^ 

[Motion  denied,  May   10,   1903,  not   reported.     The  author  was  counsel   in 

opposition.] 

SUPREME  COURT  OF  THE  UNITED  STATES. 
OCTOBER  TERM,  1902. 

No.  — .     Original. 

In  the  Matter  of  the  Petition  of  Good-  "l 
year  Shoe  Machinery  Company  of  Port-  I 
land,  Maine,  for  a  Writ  of  Prohibition  and 
a  Writ  of  Mandamus  to  the  Circuit  Court  f 
of  the  United  States  for  the  Southern  Dis-  I 
trict  of  New  Y^ork. 

To  the  Honorable  the  Chief  Justice  aiid  Associate  Justices  of  the  Supreme 

Court  of  the  United  States  and  to  the  Court : 

And  now  comes  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine, 

a  corporation  organized  and  existing  under  and  by  virtue  of  the  laws  of 

the    State*  of   Maine,   and    upon    the    showing    made    by    the    accompanying 
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petition  for  a  writ  of  prohibition  and  for  a  writ  of  niandanuis  to  the 
honorable  the  judges  of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  New  York  and  to  the  said  court,  wherein  it  is  shown 
that  the  said  court  by  its  order  made  and  filed  on  the  2d  day  of  March, 
1903,  in  a  cause  at  law,  wherein  Christian  Cancel  and  Mary  Dancel,  as 
administrators  of  the  goods,  chattels,  and  credits  of  Christian  Dancel,  de- 
ceased, were  plaintiffs  and  said  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine,  was  defendant,  did  grant  leave  to  said  plaintiffs  to 
reframe  their  complaint  into  a  bill  in  equity  and  file  the  same  as  a  con- 
tinuation of  the  said  cause  at  law,  without  the  service  of  any  new  process 
upon  said  defendant,  and  wherein  it  is  shown  that  pursuant  to  the  leave 
granted  by  said  order,  the  said  plaintiffs  did  on  the  2d  day  of  April, 
1903,  file  in  said  court  a  bill  in  equity  against  said  defendant,  and  that 
by  the  terms  of  said  order  said  bill  in  equity  will  be  taken  pro  confesso 
against  said  defendant  unless  it  appears  in  equity  and  pleads  thereto  on 
the  May,  1903,  rule  day,  and  wherein  it  is  shown  that  no  equity  process 
has  been  served  upon  said  defendant,  and  that  it  has  made  no  appearance 
in  equity,  and  wherein  it  is  shown  that  said  order  cannot  be  reviewed 
by  appeal  or  writ  of  error,  and  that  it  was  made  by  said  court  without 
authority  of  law  and  without  jurisdiction  or  power  to  do  so  and  in  vio- 
lation of  the  Constitution  of  the  United  States;  and  moves  this  honorable 
court  for  leave  to  file  the  accompanying  petition  for  a  writ  of  prohibition 
and  a  writ  of  mandamus,  and  that  the  said  writs  issue  as  in  said  petition 
prayed  for,  and  that  your  petitioner  have  such  other  and  further  relief 
in  the  premises  as  to  this  honorable  court  may  seem  just  and  right  and 
in  accordance  with  law;  or  that  a  rule  issue  on  the  honorable  the  judges 
of  the  circuit  court  of  the  United  States,  in  the  second  circuit,  and  on  the 
said  circuit  court  of  the  United  States  for  the  southern  district  of  New 
York,  in  the  second  circuit,  directing  them  and  it  on  a  day  to  be  named 
in  said  iiile  to  show  cause  before  this  honorable  court  why  a  writ  of  pro- 
hibition should  not  be  issued  restraining  them  and  it  from  continuing 
the  said  cause  at  law  as  a  suit  in  equity,  and  restraining  them  and  it  from 
taking  equity  jurisdiction  of  the  person  of  the  defendant  in  said  cause 
without  service  of  equity  process  upon  it,  and  why  a  writ  of  mandamus 
should  not  be  issued  directing  them  and  it  to  strike  the  said  order  and  the 
said  bill  in  equity  from  the  files  of  said  court,  and  why  your  petitioner 
should  not  have  the  relief  prayed  for  in  said  petition,  and  such  other  and 
further  relief  as  to  this  honorable  court  may  seem  just  and  right  and  in 
accordance  with  law,  and  directing  that  in  the  meantime  and  until  the 
hearing  and  determination  of  said  motion  that  all  proceedings  in  equity 
in  said  cause  be  stayed. 
Dated  April  — ,  1903. 

Edvfard  H.  Childs, 
Attorney  for  Petitioner. 
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PEOHIBITION  FORM  VI.— PETITION  FOR  WRIT  OF  PROHIBITION 
OR  MANDAMUS  TO  PREVENT  PROCEEDINGS  IN  EQUITY. 

[Motion  for  leave  to  file   petition   denied,   May   10,    1903.     Not   reported. 
The  author  was  counsel  in  opposition.] 

IN  THE   SUPREME  COURT  OF  THE  UNITED  STATES. 
OCTOBER   TERM,   1902. 

No.  — ,  Original. 

In  the  Matter  of  the  Petition  of  Goodyear 
Shoe  Machinery  Company  of  Portland, 
Maine,  for  a  Writ  of  Prohibition  and  a 
Writ  of  Mandamus  to  the  Circuit  Court 
of  the  United  States  for  the  Southern 
District  op  New  York. 

To  the  Honorable  the  Chief  Jihstiee  and  the  Associate  Justices  of  the 
Supreme  Court  of  the  Umted  States  of  America  and  to  the  Court: 

And  now  comes  the  Goodyear  Shoe  Machinery  Company  of  Portland, 
Maine,  a  corporation  organized  and  existing  under  the  laws  of  the  State 
of  Maine,  and  respectfully  represents   and  shows  to  this  honorable  court : 

That  whereas,  by  the  Constitution  of  the  United  States  of  America, 
in  article  III,  section  2,  thereof,  it  is  provided  that  the  judicial  power 
of  the  United  States  shall  extend  to  cases  both  ' '  in  law  and  equity ; ' ' 

And  whereas,  by  virtue  of  the  said  constitutional  provision  and  the  laws 
of  the  United  States,  law  and  equity  are  recognized,  preserved,  and  admin- 
istered in  the  courts  of  the  United  States  as  two  separate  and  distinct 
systems  of  jurisprudence ; 

And  whereas  the  courts  of  the  United  States  have  no  power  to  combine 
the  two  systems,  or  to  administer  them  both  in  a  single  cause ; 

And  Avhereas  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  in  the  second  circuit,  has  in  a  cause  duly  pending 
therein  as  a  cause  at  law,  wherein  Christian  Dancel  and  Mary  Dancel,  as 
administrators  of  the  goods,  chattels,  and  credits  of  Cliristian  Dancel, 
deceased,  were  plaintiffs,  and  Goodyear  Shoe  Machinery  Company  of  Port- 
land, Maine,  was  defendant,  granted  leave  to  the  plaintiffs  therein  to 
reframe  the  complaint  at  law  into  a  bill  in  equity,  and  to  proceed  in 
equity  against  the  defendant  therein  without  the  service  of  any  now  process 
and  as  a  continuation  of  the  cause  commenced  at  law ; 

And  whereas  the  said  circuit  court  has  assumed  to  have  equity  juris- 
diction over  the  person  of  said  defendant  by  virtue  of  the  jurisdiction  ob- 
tained in  the  cause  at  law,  and  is  about  to  take  jurisdiction  of  the  said 
cause  as  a  suit  in  equity,  and  as  a  continuation  of  the  action  at  law  with- 
out the  service  of  any  new  process ; 

And   whereas   said   defendant   is   advised   that   said   court   has   no   power 
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to  take  equity  jurisdiction  of  the  said  cause  without  the  service  of  new 
process,  has  no  jurisdiction  of  the  person  of  said  defendant  in  equity,  and 
that  the  proceedings  about  to  be  taken  by  said  court  are  in  direct  viola- 
tion of  the  Constitution  and  laws  of  the  United  States: 

Now,  therefore,  said  Goodyear  Shoe  Machinery  Company  of  Portland, 
Maine,  the  petitioner  herein,  complaining  against  the  honorable  the  judges 
of  the  circuit  court  of  the  United  States  for  the  southern  District  of  New- 
York,  in  the  second  circuit,  and  the  said  court,  further  represents  and 
shows  to  this  honorable  court : 

First.  That  on  the  15th  day  of  October,  1900,  Christian  Dancel  and  Mary 
Dancel,  as  administrators  of  the  goods,  chattels,  and  credits  of  Christian 
Dancel,  deceased,  commenced  an  action  at  law  against  your  petitioner  in 
the  supreme  court  of  the  State  of  New  York  for  the  county  of  New  York, 
by  service  of  a  summons,  with  notice,  upon  one  William  D.  Van  Eoden, 
as  the  agent  of  your  petitioner  in  said  State;  that  the  complaint  in  said 
action  was  not  served  with  said  summons,  nor  at  any  time  in  said  State 
court,  and  that  said  summons,  with  notice,  was  served  pursuant  to  the 
provisions  of  sections  419  and  420  of  the  New  York  Code  of  Civil  Pro- 
cedure. 

An  exemplified  copy  of  said  summons  with  notice,  is  hereto  annexed  as 
Exhibit  "A." 

Second.  That  some  time  prior  to  the  said  service,  your  petitioner  had 
done  business  within  the  State  of  New  York,  and,  pursuant  to  the  laws 
of  said  State  in  such  ease  made  and  provided,  had  designated  the  said 
William  D.  Van  Roden  as  the  person  Avithin  said  State  u]ion  whom  process 
against   it  might  be  served. 

Third.  Tliat  prior  to  the  said  service  by  which  the  said  cause  at  law  w^as 
commenced  your  petitioner  had  withdraAvn  its  business  from  said  State, 
had  in  fact  revoked  the  authority  of  said  William  D.  Van  Roden  to  repre- 
sent it  in  said  State,  and  that  at  the  time  of  said  service  the  said  Van 
Roden  was  not  in  fact  the  agent  of  and  liad  in  fact  no  connection  what- 
ever with  your  petitioner. 

Fourth.  That  your  petitioner  had  no  notice  of  tlie  commencement  of 
said  action,  and  that  on  the  8th  day  of  November,  1900,  the  plaintiffs 
therein  entered  a  judgment  at  law  against  your  petitioner  in  the  office 
of  the  clerk  of  the  State  court  in  the  sum  of  ten  thousand  two  hundred 
and  thirty-three  and  eighty  one-hundredths  dollars  ($10,233.80)  on  account 
of  your  petitioner's  failure  to  appear  therein,  and  that  said  judgment  was 
entered  by  the  said  clerk  as  a  judgment  at  law. 

An  exemplified  copy  of  said  judgment  is  hereto  annexed  as  Exhibit  "B. " 

Fifth.  That  at  the  time  your  petitioner  witlidrew  its  business  from  said 
State,  as  aforesaid,  it  through  inadvertence  did  not  file  in  the  office  of 
the  Secretary  of  State  a  formal  revocation  of  its  appointment  of  said 
Van  Roden,  as  provided  by  the  laws  of  said  State,  and  that  when  your 
petitioner  subsequently  learned  of  said  action,  after  tlie  said  judgment 
by  default  had  been  entered,  it  sutmiitted  to  the  jurisdiction  at  law  in 
the  cause  commenced  by  said  service. 

Sixth.  That  as  soon  as  your  petitioner  learned  of  said  judgment,  it  made 
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a  motion  in  said  State  court  to  set  the  same  aside  and  for  leave  to  come 
in  and  defend  the  same;  that  an  order  granting  said  motion  was  entered 
by  consent  of  the  parties  upon  the  agreed  conditions,  viz.,  that  your  peti- 
tioner pay  costs  and  file  a  bond  to  secure  any  judgment  the  plaintiffs  might 
ol)tain  in  said  action;  that  your  petitioner  duly  complied  with  said  con- 
ditions, and  tli:it  thereupon  and  on  the  7th  day  of  December,  1900,  an 
order  absolute  was  entered  by  consent  in  said  State  court,  excusing  your 
petitioner's  default  and  extending  its  time  to  answer  or  j^lead. 

An  exemplified  copy  of  said  order  is  hereto  attached  as  Exhibit  "  C. " 

Seventh.  That  on  the  10th  day  of  December,  1900,  and  prior  to  the 
expiration  of  the  defendant 's  time  to  ansAver  or  plead,  the  said  cause 
was  removed  by  your  petitioner  to  the  circuit  court  of  the  United  States 
for  the  southern  district  of  New  York,  in  the  second  circuit,  because  of 
the  diverse  citizenship  of  the  parties,  nnd  wns  placed  upnn  the  Inw  docket 
of  said  court  by  the  clerk  thereof. 

An  exemplified  copy  of  the  petition  on  said  removal  is  hereto  annexed  as 
Exhibit  "  D.  " 

Eighth.  That  subsequently  the  plaintiffs  in  said  cause  made  a  motion 
to  remand  the  same  to  the  State  court,  upon  the  ground  that  the  removal 
was  made  too  late,  and  said  motion  was  denied  Ijy  an  order  made  and  filed 
in  said  circuit  court  of  the  United  States  on  the  4th  dny  of  .Tanuary, 
1901. 

The  opinion  of  his  honor,  Judge  E.  Henry  Lacom])e,  upon  said  )uotion 
is  reported  in  volume  106,  Federal  Reporter,  page  551. 

Ninth.  That  thereafter,  and  on  the  9th  day  of  January,  1901,  the  plain- 
tiffs filed  in  said  circuit  court  of  the  United  States  an  amended  complaint 
at  law,  and  the  cause  was  thereupon  prosecuted  upon  said  amended  com- 
plaint as  a  cause  at  law. 

An  exemplified  copy  of  said  amended  complaint  is  hereto  annexed  as 
Exhibit  "E." 

Tenth.  That  said  action  was  brought  to  recover  a  money  judgment  as 
damages  for  an  alleged  breach  of  contract  made  by  the  plaintiffs'  intestate 
with  the  Goodyear  Shoe  Machinery  Company  of  Hartford,  Connecticut, 
which  contract  your  petitioner  is  alleged  to  have  assumed;  that  under  said 
contract  the  plaintiffs '  intestate  had  assigned  a  certain  United  States 
patent  to  the  said  Connecticut  Comjjany,  and  the  said  Connecticut  Company 
had  in  consideration  therefor  promised  to  pay  the  said  intestate  in  each 
year  while  tlie  said  patent  remained  in  force  as  a  valid  patent  "the  sum 
of  five  thousand  dollars  as  an  annuity,  such  annuity  to  be  payalde  monthly 
in  installments  of  four  hundred  and  sixteen  and  two-thirds  dollars  each;" 
that  there  were  no  words  of  succession  in  said  promise ;  that  the  annuity 
called  for  by  said  contract  Avas  paid  up  to  the  time  the  annuitant  died ; 
that  the  plaintiff's  in  said  action,  as  the  annuitant 's  administrator.s,  claimed 
therein  that  the  annuity  must  be  paid  to  them  so  long  as  the  said  patent 
remains  in  force  as  a  valid  patent,  and  that  said  action  was  brought  to 
recover  the  amount  alleged  to  be  due  under  said  contract  from  the  time 
of  tlic  annuitant  's  dcatli  to  tlic  time  tlie  action  was  conmu^iiccMl. 
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Eleventh.  That  on  the  17th  day  of  January,  3901,  your  petitioner  filed 
a  demurrer  at  law  to  said  amended  complaint  upon  the  ground  that  the 
facts  stated  therein  did  not  constitute  a  cause  of  action;  that  said  demurrer 
came  on  to  be  heard  before  Honorable  Hoyt  H.  Wheeler,  district  judge, 
and  was  overruled  by  an  interlocutory  judgment  made  and  filed  in  the 
office  of  the  clerk  of  said  circuit  court  on  the  16th  day  of  May,  1901. 

The  opinion  of  his  honor,  Judge  Wheeler,  upon  said  demurrer  is  re- 
ported in  volume  109,  Federal  Reporter,  page  333. 

Twelfth.  That  on  the  4th  day  of  June,  1901,  your  petitioner  filed  its 
answer  to  said  amended  complaint. 

An  exemplified  copy  of  said  answer  is  hereto  annexed  as  Exliibit   "  F. " 

Thirteenth.  That  on  the  19th  day  of  November,  1901,  the  said  cause  at 
law  came  on  to  be  tried  in  said  circuit  court  before  Honorable  Hoyt  H. 
Wheeler,  district  judge,  and  a  jury ;  that  the  jury  was  waived  by  consent 
of  the  parties;  that  at  the  opening  of  the  trial  the  plaintiffs  moved  for 
judgment  upon  the  pleadings  (the  said  amended  complaint  and  the  said 
answer  thereto)  ;  that  said  motion  was  granted  by  the  court,  and  that 
judgment  at  law  in  the  sum  of  ten  thousand  eight  hundred  and  ten  and 
three  one-hundredths  dollars  ($10,810.03)  in  favor  of  the  plaintiffs  and 
against  the  defendant  therein,  your  petitioner,  was  duly  made  and  entered 
in  said  circuit  court  on  the  2d  day  of  December,  1901. 
Exemplified  copies  of  the  extract  from  the  minutes  of  the  clerk  upon  said 
trial  of  the  formal  decision  of  the  court  upon  said  motion  for  judgment 
and  of  the  final  judgment  entered  thereon  are  annexed  hereto  as  Exhiijits 
"G,"  "H,"  and  "I,"  respectively. 

Fourteenth.  That  a  bill  of  exceptions  was  forthwith  prepared  by  your 
petitioner,  and  that  the  same  was  duly  settled  by  his  honor.  Judge  W^heeler, 
and  filed  in  the  said  circuit  court  on  tlie  18th  day  of  December,  1901. 

An  exemplified  copy  of  said  Itill  of  exceptions  is  hereto  annexed  as  Ex- 
hibit "J." 

Fifteenth.  That  on  the  19th  day  of  December,  1901,  upon  the  application 
of  your  petitioner,  a  writ  of  error  to  review  the  said  judgment  was  duly 
allowed  by  the  United  States  circuit  court  of  appeals  for  the  second  cir- 
cuit, and  the  cause  was  duly  brought  on  to  be  heard  before  said  circuit 
court  of  appeals  at  the  October,  1902,  term  thereof. 

Sixteenth.  That  the  said  circuit  court  of  appeals,  in  an  opinion  written 
by  his  honor.  Judge  Wallace,  and  reported  in  volume  119,  Federal  Eeporter, 
at  page  692,  decided  that  the  judgment  of  said  circuit  court  in  favor  of 
the  plaintiffs  therein  should  be  reversed  upon  the  ground  that  the  said 
plaintiffs  had  failed  to  establish  a  cause  of  action  at  law  against  your 
petitioner;  but  in  said  opinion,  at  the  top  of  page  695,  the  learned  judge 
said: 

"The  plaintiffs,  if  this  action  had  been  brought  in  equity,  would  have 
been  entitled  to  enforce  the  covenant  of  the  defendant. ' ' 

Seventeenth.  That  on  the  30th  day  of  December,  1902,  the  said  circuit 
court  of  appeals  issued  its  mandate  in  s'aid  cause  to  the  said  circuit  court 
and  therein  ordered  and  directed  as  follows: 
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"That  the  judj^iiieiit  of  said  circuit  court  be  and  it  iicrchy  is  reversed 
witli  costs,  taxed  at  the  sum  of  $124.07,  without  prejudice  to  an  application 
by  plaintiff's  for  leave  to  ref rame  the  complaint  into  a  bill  in  equity. ' ' 

An  exemplified  copy  of  said  mandate,  which  was  duly  filed  in  the  saiil 
circuit  court,  is  hereto  annexed  as  Exhibit  "K." 

Eighteenth.  That  on  the  6th  day  of  February,  1903,  your  [)etitioner  moved 
in  said  circuit  court,  upon  said  mandate,  for  an  order  reversing  said 
judgment,  with  costs;  that  in  making  said  motion  your  petitioner  appeared 
specially  at  law,  and  that  the  assertion  of  any  equity  powers  upon  the 
j-art  of  said  court  in  said  cause  at  law  was  objected  to  in  the  following 
words  in  the  moving  affidavit  of  Edwards  H.  Childs,  who  was  the  attorney 
for  your  petitioner  in  said  cause  at  law: 

"The  defendant  objects  to  the  part  of  said  order  that  permits  this 
court  to  entertain  ;in  application  by  the  plaintiffs  for  leave  to  ref  rame 
tlicir  complaint  into  a  Ijill  in  equity,  upon  the  ground  that  the  court  lias  no 
equity  jurisdiction  of  the  person  of  the  defendant  and  has  no  power  to 
grant  such  an  application;  that  the  granting  of  such  an  application  would 
be  a  violation  of  article  III.  section  2,  of  the  Constitution  of  the  United 
States,  in  that  it  would  amount  to  a  merger  of  the  jurisdiction  ;it  law 
with  that  in  equity;  and  in  moving  for  a  reversal  of  the  judgment  herein, 
the  defendant  does  so  without  prejudice  to  and  without  Avaiving  its  rights 
to  object  to   such   application    if  made." 

Nineteenth.  That  subsequently  and  on  the  19th  day  of  February,  1903, 
an  order  upon  said  mandate  was  made  and  filed  by  the  said  circuit  court 
reversing  the  said  judgment  with  costs,  and  without  prejudice  to  an 
application  by  the  plaintiffs  for  leave  to  ref  rame  the  complaint  into  a  bill 
in   equity. 

An  exemplified  copy  of  said  order  is  hereto  annexed  as  Exhibit  "L. " 

Twentieth.  That  on  the  20th  day  of  February,  1903,  the  plaintiffs,  by 
their  petition  filed  in  said  circuit  court,  applied  thereto  for  leave  to  reframe 
the  complaint  in  said  cause  at  law  into  a  bill  in  equity,  pursuant  to  the 
terms  of  said  order;  that  your  petitioner  appeared  specially  at  law  in 
opposition  to  said  application,  and  objected  that  the  said  court  had  no  equity 
jurisdiction  of  the  said  cause  at  .law,  and  was  without  power,  under  the 
Constitution  and  laws  of  the  United  States,  to  grant  the  said  application. 

Tioenty-first.  That  the  said  application  was  granted  by  the  said  cir- 
cuit court  by.  its  order  duly  made  and  filed  on  the  2d  day  of  March,  1903, 
and  that  leave  was  thereby  given  to  the  said  plaintiffs  to  reframe  their 
complaint  into  a  bill  in  equity  and  to  file  the  same  as  a  continuation  of 
the  said  cause  at  law. 

An  exemplified  copy  of  said  order  is  hereto  annexed  as  Exhibit  "'SI." 

Twenty -second.  That  on  the  2d  day  of  April,  19U3,  the  plaintiff's  in 
said  cause  at  law  filed  a  bill  in  equity  in  the  office  of  the  clerk  of  said 
circuit  court  pursuant  to  the  leave  granted  by  said  order;  that  by  the 
terms  of  said  order  the  same  bill  in  equity  will  be  taken  pro  confesso 
unless  your  petitioner  appears  in  equity  and  pleads  thereto  on  the 
May,   1903,   rule  day;   that  no   equity  process  has  been   served   upon  your 
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petitioner,  and  that  it  has  made  no  appearance  whatever  in  said  cause  in 

equity. 

An  exemplified  copy  of  said  bill  in  equity   is  hereto  annexed  as  Exhibit 

"  N. " 

Twenty-third.  That  the  said  order  cannot  be  reviewed  by  ai)peal  or  writ 
of  error,  and  yet  by  virtue  thereof  the  said  circuit  court  of  the  United 
States  is  about  to  assume  equity  jurisdiction  in  the  said  cause  over  the 
person  of  your  petitioner. 

Twenty -fourth.  That  all  matters  of  fact  hereinabove  recited  and  alleged, 
save  and  except  those  of  which  this  honorable  court  takes  judicial  notice, 
appear  by  the  record  and  proceedings  of  the  said  circuit  court  of  the 
United    States    for   the    southern    district    of    New    York. 

Wherefore  your  petitioner,  the  aid  of  this  honorable  court  most  respect- 
fully requesting,  prays  remedy  by  a  writ  of  prohibition  to  be  issued  out 
of  this  honorable  court  to  the  honorable  the  judges  of  the  circuit  court  of 
the  United  States  for  the  southern  district  of  New  York,  in  the  second  cir- 
cuit, and  to  the  said  court,  to  prohibit  them  and  it  from  continuing  the 
said  cause  at  law  as  a  suit  in  equity,  and  to  prohibit  them  and  it  from 
taking  equity  jurisdiction  of  the  person  of  the  defendant  in  said  cause,  your 
petitioner,  without  service  of  equity  process  upon  it.  And  your  petitioner 
further  prays  remedy  by  a  writ  of  mandamus  to  be  issued  out  of  this  hon- 
orable court  to  the  honorable  the  judges  of  the  circuit  court  of  the  United 
States  for  the  southern  district  of  New  York,  in  the  second  circuit,  and  to 
the  said  court,  directing  them  and  it  to  strike  from  the  files  of  said 
court  the  said  order  filed  the  2d  day  of  March,  1903,  and  the  said  bill  in 
equity  filed  the  2d  day  of  April,  1903;  and  your  petitioner  further  prays 
for  such  other  and  further  relief  in  the  premises  as  to  this  honorable  court 
may  seem  just  and  right  and  in  accordance  with  law. 

Goodyear  Shoe  Machinery  Company 
OF  Portland,  Maine,  Petitioner. 
By  Edwards  H.  Childs,  Attorney. 

United  States  of  America,  ') 

ss ' 
State  of  New  York,  County  of  New  York, .  ^  ' 

Edwards  H.  Childs,  being  duly  sworn,  deposes  and  says:  I  am  the  attor- 
ney for  the  above-named  petitioner,  Goodyear  Shoe  Machinery  Company 
of  Portland,  Maine,  in  the  above-entitled  proceeding,  and  was  the  attor- 
ney of  record  for  said  company  in  the  cause  at  laAv  referred  to  in  the 
foregoing  petition.  The  said  petitioner  is  a  Maine  corporation  and  no 
officer  thereof  is  present  to  make  this  verification.  I  have  read  the  fore- 
going petition  and  the  same  is  true  as  I  verily  believe. 

...  Edwards  H.   Childs. 

Subscribed  and  sworn  to  before  me  this  10th  day  of  April,  1903. 
[Seal  of  Frederick  T.  Case,  Notary  Public,  New  York  County.] 

Frederick  T.  Case, 
Notary  Public  (25),. New  York  County. 
[Annexed  were  the  exhibits.] 
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PROHIBITION  rOEM  VII.— EETURN  TO  ORDER  TO  SHOW  CAUSE 
AGAINST  ISSUE  OF  WRIT  OF  PROHIBITION. 

To  the  Honorable  the  Chief  Justice  and  the  As.wciate  Justices  of  the  Su- 
preme Court. 

In  compliancp  with  the  order  to  show  cause  of  which  a  copy  is  annexed 
hereto,  the  undersigned,  Judge  of  the  District  Court  of  the  United  States 
for  the  Soutliern  District  of  New  York,  respectfully  returns  and  certifies 
as  follows: 

[The  return  here  sets  forth  the  course  of  proceedings  and  refers  to  and 
annexes  a  certified  copy  of  the  records,  proceedings,  and  papers  on  file  in  or 
relative  to  the  cause.] 

And  thereupon  it  is  respectfully  submitted  whether  or  not  this  court 
should  take  further  proceedings  in  the  said  cause. 

Witness  my  hand  this  29th  day  of  October,  1891. 

Addison  Brown. 

PROHIBITION   FORM   VIII.— WRIT    OF    PROHIBITION. 
[3  Dallas  121,  129;   1  L.  ed.  535,  539.] 

United  States,  ss. 

The  Pri  sid.  nt  of  the  United  States  to  the  honorable  Richard  Pkterr, 
Esquire,  Judge  of  the  District  Court,  of  the  United  States,  in  and  for  the 
Pennsylvania  district:  It  is  shewn  to  the  Judges  of  the  Supreme  Court 
of  the  United  States,  by  Samuel  B.  Davis,  That  whereas  by  tlie  laws  of 
nations,  and  the  treaties  subsisting  between  the  United  States  and  the 
Republic  of  France,  the  trial  of  prizes  taken  on  the  high  seas,  without  the 
territorial  limits  and  jurisdiction  of  the  United  States,  and  brought  within 
the  dominions  and  jurisdiction  of  the  said  Republic,  for  legal  adjudication, 
by  vessels  of  war  belonging  to  the  sovereignty  of  the  said  Republic,  acting 
under  the  same,  and  of  all  questions  incidental  thereto,  does  of  right,  and 
exclusively,  belongs  to  the  tribunals  and  judiciary  establishments  of  the  said 
Republic,  and  to  no  other  tribunal,  or  tribunals,  court,  or  courts.  Avhatsoever: 
And  whereas  by  the  said  law  of  nations,  and  treaties  aforesaid,  the 
vessels  of  war  belonging  to  the  said  French  Republic,  and  the  officers 
commanding  the  same,  cannot,  and  ought  not,  to  be  arrested,  seized, 
attached,  or  detained,  in  the  ports  of  the  United  States,  by  process  of 
law,  at  the  suit  or  instance  of  individuals,  to  answer  for  any  capture  or 
captures,  seizure  or  seizures,  made  on  the  high  seas,  and  brought  for  legal 
adjudication  into  the  ports  of  the  French  Republic,  by  the  said  vessels  of 
war,  while  belonging  to,  and  acting  under  the  authority  and  in  the  immediate 
service  of  the  said  Republic:  And  whereas  by  the  laws  and  treaties  afore- 
said, the  District  Courts  of  the  United  States  have  not,  and  ought  not,  to 
entertain  jurisdiction  or  hold  plea  of  such  captures,  made  as  aforesaid,  under 
the  above  circumstances:     And  whereas  by  the  laws  of  nations,  the  vessels 
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of  war  of  belligerent  powers,  duly  by  tlicui  authorized,  to .  cruize  against 
their  enemies,  and  to  make  prize  of  their  ships  and  goods,  may,  in  time  of 
war,  arrest  and  seize  the  vessels  belonging  to  the  subjects  or  citizens  of 
neutral  nations,  and  bring  them  into  the  ports  of  the  sovereign  under 
whose  commission  and  authority  they  act,  there  to  answer  for  any  breaches 
of  the  laws  of  nations,  concerning  the  navigation  of  neutral  ships,  in  time 
of  war;  and  the  said  vessels  of  Avar,  their  commanders,  officers  and  crews, 
are  not  amenable  before  the  tribunals  of  neutral  powers  for  their  conduct 
therein,  but  are  only  answerable  to  the  sovereign  in  Avhose  immediate  service 
they  were,  and  from  whom  they  derived  their  authority :  And  whereas,  on  or 
before  the  twentieth  day  of  May,  now  last  past,  the  said  Samuel  B.  Davis, 
was,  and  now  is,  a  lieutenant  of  ships  in  the  navy  of  the  said  French  Ee- 
public,  and  commander  of  a  corvette  or  vessel  of  war,  called  the  Cassius, 
then,  and  now,  the  property  of  the  said  Eepublic,  and  in  her  immediate 
service;  and  on  the  said  twentieth  day  of  May,  was  duly  commissioned,  by 
and  under  the  authority  of  the  said  Republic,  to  cruize  against  her  enemies, 
and  make  prize  of  their  ships  (as  by  his  commission  and  the  certificate  of 
the  minister  plenipotentiary  of  the  said  Republic  to  the  United  States,  to  the 
court  shewn,  more  fully  appears).  Nevertheless  a  certain  James  Yard,  of 
the  city  of  Philadelphia,  merchant,  not  ignorant  of  the  premises,  but  con- 
triving and  intending  to  disturb  the  peace  and  harmony  subsisting  between 
the  United  States  and  the  Freneli  Republic,  and  him,  the  said  Samuel  B. 
Davis,  wrongfully  to  aggrieve  and  oppress  and  draw  to  another  proof,  him, 
the  ?aid  Samuel  B.  Davis,  and  the  said  corvette,  or  vessel  of  war,  of  the 
French  EeiJublic,  the  Cassius,  in  the  port  of  Philadelphia,  under  the  protec- 
tion of  the  laws  of  nations,  and  of  the  faith  of  treaties,  has,  by  process  out 
of  the  District  Court  of  the  United  States,  in  and  for  the  District  of  Penn- 
sylvania, attached  and  arrested  him,  the  said  Samuel  B.  Davis,  and  the  said 
corvette,  or  vessel  of  war,  the  Cassius,  before  the  Judge  of  the  said  District 
Court,  contrary  to  the  said  laAv  of  nations,  and  treaties,  and  against  *the 
due  form  of  the  laws  of  the  United  States,  hath  unjustly  drawn  in  plea, 
to  answer  to  a  certain  libel,  by  him,  the  said  James  Yard,  against  him, 
the  said  Samuel  B.  Davis,  and  against  the  said  corvette,  or  vessel  of  war, 
the  Cassius,  her  tackle,  apparel,  and  furniture,  exhibited  and  promoted, 
craftily  and  subtilly  therein  alledging,  articulating,  and  objecting,  that  on 
the  said  twentieth  day  of  May,  now  last  past,  the  said  Samuel  B.  Davis,  then 
commander  of  the  said  corvette,  or  vessel,  the  Cassius,  did,  forcibly,  violently, 
and  tortiously,  take  on  the  high  seas,  a  certain  schooner,  or  vessel,  belonging 
to  the  said  James  Yard,  called  the  William  Lindsey,  and  brought  her  into 
Port  de  Paix  (in  the  dominion  of  the  French  Republic)  where  she  still 
remains ;  and  also  alledging  and  articulating,  that  the  said  corvette,  or  vessel 
called  the  Cassius,  was  originally  equipped  and  fitted  for  war,  in  the  port 
of  Philadelphia,  in  the  United  States,  and  that  the  said  Samuel  B.  Davis, 
was  at  the  time  of  the  said  capture,  and  now  is,  a  citizen  of  the  United 
States:  Without  this,  however,  and  the  said  James  Yard,  not  in  any 
manner  alledging,  or  articulating,  that  the  said  capture  was  made,  Avithin 
the  territory,  rivers  or  bays,  of  the  United  States,  or  within  a  marine  league 
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of  the  coast  thereof,  or  that  the  said  corvette,  or  vessel,  the  Cassius,  was 
so  fitted  or  equipped  for  war  in  the  United  States,  by  the  said  Freiu-li 
Eepublic,  her  agent,  or  agents,  with  their  knowledge,  or  by  the  means,  or 
procurement,  or  by  the  said  Samuel  B.  Davis,  or  that  at  the  time  of  her 
being  so  equipped,  or  fitted  for  war,  in  the  United  States  (if  ever  there 
she  was  so  in  any  manner  fitted  or  equipped)  she  was  the  property  of  the 
said  French  Eepublic,  or  that  the  said  Samuel  B.  Davis  was  in  any  manner, 
in  the  said  equipment,  or  fitting  for  war,  concerned;  and  without  this,  also, 
and  the  said  James  Yard,  not  in  any  manner  alledging,  that  the  said  Samuel 
B.  Davis  was  retained,  or  engaged,  in  the  service  of  the  French  Eepublic, 
within  the  territory  or  jurisdiction  of  the  United  States:  And  that  the  said 
James  Yard,  him,  the  said  Samuel  B.  Davis,  and  the  said  corvette,  or  vessel 
of  war,  called  the  Cassius,  by  force  of  the  process  aforesaid,  out  of  the  said 
District  Court,  .had  and  obtained,  as  aforesaid,  still  wrongfully  detains,  and 
the  said  Samuel  B.  Davis,  and  the  French  Eepublic,  owner  of  the  said  cor- 
vette, or  vessel  of  war,  thereupon  in  the  said  District  Court  to  answer,  and 
in  the  premises,  cause  to  be  condemned,  with  all  his  power,  endeavours, 
and  daily  contrives,  in  contempt  of  the  government  of  the  United  States, 
against  the  laws  of  nations,  and  the  treaties  subsisting  between  the  United 
States  and  the  French  Eeiiublic,  and  against  the  laws  and  customs  of  the 
United  States,  to  the  manifested  violation  of  the  law  of  nations,  and  treaties 
and  to  the  manifest  disturbance  of  the  peace  and  harmony  happily  subsisting 
between  the  United  States  and  the  French  Eepublic:  Wherefore  the  said 
Samuel  B.  Davis,  the  aid  of  the  said  Supreme  Court  most  respectfully  re- 
questing, hath  prayed  remedy  by  a  writ  of  prohibition,  to  be  issued  out 
of  the  said  Supreme  Court,  to  you  to  be  directed,  do  prohibit  you  from 
holding  the  plea  aforesaid,  the  premises  aforesaid  any  wise  concerning, 
further  before  you: — You,  therefore,  are  hereby  prohibited,  that  you  no 
further  hold  the  plea  aforesaid,  the  premises  aforesaid  in  any  wise  touching, 
before  you,  nor  anything  in  the  said  District  Court  attemjit,  nor  procure  to 
be  done,  which  may  be  in  any  wise  to  the  prejudice  of  the  said  Samuel  1>. 
Davis,  of  the  said  corvette,  or  vessel  of  war,  called  the  Cassius;  or  in  con- 
tempt of  the  laws  of  the  United  States:  And  also,  that  from  all  proceedings 
thereon  you  do,  without  delay,  release  the  said  Samuel  B.  Davis,  and  the 
said  corvette,  or  vessel  of  war,  called  the  Cassius,  at  your  peril. 

Witness,  the  honorable  John  Eutledge,  Esquire,  Chief  Justice  of  the  said 
Supreme  Court,  at  Philadelphia,  this  24th  day  of  August,  in  the  year 
of  our  Lord  one  thousand  seven  hundred  and  ninety-five,  and  of  the  Inde- 
pendence of  the  United  States,  the  twentieth. 

I.  Wagner,  D.  C.  Sup.  Ct.  U.  S. 
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CERTIORARI   FORM   I.— WRIT   OF   CERTIORARI. 

The  President     of  the  United  States  to  Thomas  Alexander,  Esq.,  United 
States  Commissioner  for  the  soutJiern  District  of  Neiv  Yorlc,  and  duly 
appointed  and  authorised  iy  the  District  Co^irt  of  the  United  States 
for  the  Southern  District  of  New  Ym'k  to  act  as  Commissioner  under 
the  laws  of  the  United  States  concerning  the  extradition  of  fugitiAJd 
from   the   justice   of  a  foreign   country  under   a   treaty   between   the 
United  States  and  any  foreign  country.  Greeting: 
For  sufficient  reasons  shown  by  the  petition  of  Walter  Konrad  Geissler, 
sworn  to  on  the  9th   day   of  March,   1912,  you  are  hereby  commanded  to 
certify  and  send  to  the  District  Court  of  the  United  States  in  and  for  the 
southern  district  of  New  York  in   the  second  circuit  on  the   15th   day  of 
March,  1912,  at  10:30  o'clock  in  the  morning  of  that  day  or  as  soon  there- 
after  as   counsel   can   be   heard,   your   proceedings   concerning   the   matters 
described  in,  and   those  to  which  reference  is  made   in,   said  petition  and 
concerning  the  application  for  the  extradition  of  Walter  Konrad  Geissler, 
together   with   the   testimony  and   other  evidence   offered  and   received   be- 
fore  you   with   all   things   touching   the   same   and  the   evidence,   both   oral 
and   documentary,   offered   and   received   before  you   therein,   as   fully   and 
as  entirely  as  it  remains  before  you,  by  whatsoever  names  the  parties  may 
be    called    in    said    proceedings,    together    with    this   writ,   that    said    courr 
may  cause  to  be  done  what  of  right  ought  to  be  done  in  the  premises. 

Witness,  the  Hon.  George  C.  Holt, 
U.  S.  District  Judge,  Southern  District  of  New  York. 
The  9th  day  of  March,  1912. 

Thomas  Alexander, 
[Seal.]  Clerk  of  the  District  Court  of  the  United  States  for  the 

Southern   District   of   New   York. 
The  foregoing  writ  is  hereby  allowed. 
New  York,  March  9th,  1912. 

Learned  Hand, 
United  States  District  Judge. 
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CEETIOBAEI  FORM  II.— WRIT  OF  CERTIORAKI   IN   DISTRICT   OF 

COLUMBIA. 

In   the  Supreme  Court   of  the  Bistrwt   of  Cohnnhui   the  2d  day  of  June, 

1887. 

Francis  A.  Wood  1 

vs.  (.At   Law,  No.  27,832,  Certiorari. 

The    District    of    Columbia.   I 

The  President  of  the  United  States,  to  the  Supreme  Court  of  the  District 
of  Columbia,   Greeting.- 
For  suflScicnt  reasons  shown  by  the  petition  in  this  case  you  are  hereby 
foinnianded  to  t-ertify  and  send  to  this  court,  immediately,  your  proceed- 
ings therein,   with   all   things  touching  the  same,  as  fully  and   as   entirely 
as  it  remains  before  you,  by  whatsoever  names  the  parties  may  be  called  in 
said  proceedings,  together  with  this  writ,  that  said  court  may  cause  to  bo 
done   what  of   right   ought  to   be   done  in  the   premises. 
Witness:    E.  F.  Bingham, 
Chief  Justice. 
ISeal.]  r.  J.  Meigs,  Clerk. 

By  J.  R.  Young,  Assistant  Clerk. 


CERTIORARI  FORM  III.— CERTIORARI,  FOR  REMOVAL  OF  CRIMI- 
NAL PROSECUTION  FROM  STATE  TO  FEDERAL  COURT. 

The  President  of  the  United  States  of  America  to  the  Court  of  the  State 
of ,  in  the  Judicial  District,  Greeting  : 

Being    informed    that    there    is    now   pending    before   you   an    indictment 

entitled   ,    wherein   is   charged   with   the   crime   of   murder, 

which  said   indictment   was  returned  into  said  court  against  the  said 

,  for,  and  on  account  of  acts  done  by  him  under  the  revenue  laws 

of  the  United  States;  that  said  indictment  has  not  been  tried:  we  do  there- 
fore hereby  command  you  that  you  send  without  delay  to  the  said  district 
I'ourt,  as  aforesaid,  the  record  and  proceedings  in  said  cause,  so  that  tlir 
said  district  court  may  act  thereon  as  of  right  and  according  to  law  ought 
to  be  done. 

Witness:       The    Honorable    MeMlle    W.    Fuller,    Chief    Justice    of    the 

Supreme    Court    of    the    United    States,    at ,    tlie    day   of   , 

A.  D.  19—. 

[Note. — The  above  writ  should  be  served  on  the  clerk  of  state  court  by 
leaving  a  duplicate  thereof  with  him.] 


4444 


APPENDIX 


CEETIOEARI  FORM  IV.— NOTICE  OF  PRESENTMENT  TO  SUPREME 
COURT  OF  PETITION  FOR  CERTIORARI  TO  STATE  COURT. 

[Writ  granted  253  U.  S.  480.] 

IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 


OCTOBER  TERM,  3  920. 

No. 

Philadelphia  and  Reading  Railway  Company, 

Petitioner, 

vs. 

Maria  Domenica  DiDonato, 

Respondent. 

March  20,  1920. 
Sirs: — Please  take  notice  that  upon  the  annexed  petition  of  Philadelpliia 
and  Reading  Railway  Company,  a  certified  copy  of  the  entire  transcript 
of  the  record  of  this  cause,  including  the  proceedings  in  the  Supreme 
Court  of  Pennsylvania,  submitted  herewith,  and  the  petitioner's  brief,  also 
to  be  submitted  upon  the  presentation  of  the  petition,  an  application  will 
be  made  to  the  Supreme  Court  of  the  United  States,  at  a  term  of  said 
Court,  appointed  to  be  held  at  the  Capitol,  Washington,  D.  C,  on  Mon- 
day, the  fifth  day  of  April,  1920,  at  the  opening  of  the  Court  on  that 
day,  or  as  soon  thereafter  as  counsel  can  be  heard,  for  a  writ  of  certiorari 
to  be  directed  to  the  Supreme  Court  of  the  State  of  Pennsylvania,  to 
review  the  decree  or  judgment  of  said  Court,  rendered  in  the  above  cause 
on  the  twenty-third  day  of  February,  1920,  which  affirmed  the  decree  oi 
judgment  of  the  Common  Pleas  No.  1  of  Philadelphia  County,  Pennsyl- 
vania, entered  in  said  Court  on  the  twenty-fourth  day  of  February,  1919, 
upon  an  award  of  the  Workmen's  Compensation  Board  of  Pennsylvania, 
in  favor  of  Maria  Domenica  DiDonato,  the  respondent,  for  the  sum  of 
$5173.05. 

Dated  at   Philadelphia,  March   20th,   1920. 

George  Gowen  Parry, 
Counsel  for  Petitioner, 
415  Reading  Terminal,  Philadelphia,  Pa. 
To    Messrs.    Evans,    Forster    &    Wernick,    Counsel    for    Respondent,    Bailey 
Building,   Philadelphia,   Pa. 
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CERTIORARI   FORM  V.— NOTICE   OF  MOTION   OF   PETITION   FOR 

CERTIORARI  FROM  SUPREME  COURT  TO  CIRCUIT  COURT 

OF    APPEALS. 

[176  U.  S.  726.] 

Supreme  ('orirt  of  the  United  States  of  America. 


In  tliu  Matter  of  the  Petition  of  Lizzie 
Stearns  Bleecker  and  Elsie  L. 
Bleecker  for  a  Writ  of  Certiorari 
directed  to  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  to  bring 
before  the  Supreme  Court  the  case 
of  Lizzie  Stearns  Bleecker  and 
Elsie  L.  Bleecker,  Libelants,  Appel- 
lants, 

against 

The  Steamship  ' '  Kensington,  ' '  her 
Boilers,  Engines,  etc.,  The  Inter- 
national Navigation  Company, 
Claimants  and  Appellants. 

Sirs — Please  take  notice  that  upon  a  certified  copy  of  the  transcript 
of  the  record  herein  and  upon  the  annexed  petition  of  Lizzie  Steams 
Bleecker  and  Elsie  L.  Bleecker,  sworn  to  the  20th  day  of  September, 
1899,  I  shall  move  the  motion  hereto  annexed  before  the  Supreme  Court 
of  the  United  States  at  the  Capitol  in  the  City  of  Washington,  District 
of  Columbia,  on  Monday,  the  16th  day  of  October,  1899,  at  the  opening 
of  the  court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard, 
and  that  I  shall  then  and  there  move  for  such  further  relief  in  the  premises 
as  may  be  just. 

Dated  New  York,  September  21,  1899. 

Yours,  etc.  Roger  Foster, 

Proctor,  Attorney  and  Counsel  for  Libelants,  Appellants. 
35  Wall  Street,  New  York. 
To   Messrs.    Biddle   &   Ward,    Proctors    and   Counsel    for    Claimants,   and 
To  The  International  Navigation  Cosipany. 
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CERTIOEAKI  FOKM   VI.— MOTION  FOE  WRIT  OF  CERTIOKAKI  TO 
CIRCUIT  COURT  OF  APPEALS. 

[176  U.  8.  726.] 

Supreme  Court  of  the  United  States  of  America. 


In  the  Matter  of  the  Petition  of  Lizzie 
Stearns  Bleecker  and  Elsie  L. 
Bleecker  for  a  Writ  of  Certiorari 
directed  to  the  Circuit  Court  of  Ap- 
peals for  the  Second  Circuit,  to  bring 
before  the  Supreme  Court  the  case 
of  Lizzie  Stearns  Bleecker  and 
Elsie  L.  Bleecker,  Libelants,  Appel-  [ 
lants, 

against 

The  Steamship ' '  Kensington,  ' '  her  Boil- 
ers, Engines,  etc.,  The  Interna- 
tional Navigation  Company,  Claim- 
ants and  Appellants. 

And  now  come  the  libelants,  ajjpellauts  above  named,  by  Eoger  Foster, 
their  counsel,  attorney  and  proctor,  and  move  this  court,  upon  a  certi- 
fied a  copy  of  the  transcript  of  the  record  herein,  and  upon  the  annexed 
petition  sworn  to  the  20th  day  of  September,  1899,  for  a  writ  of  certiorari, 
directed  to  the  Circuit  Court  of  Appeals  for  the  Second  Circuit  and  to 
the  District  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  to  bring  Ijefore  his  Honorable  Court  the  case  of  Lizzie  Stearns 
Bleecker  and  Elsie  L.  Bleecker,  libelants  and  appellants,  against  the 
steamship  "Kensington,"  her  boilers,  engines,  etc.  The  International  Navi- 
gation Company,  claimants  and  apj)ellants,  recently  decided  by  the  Circuit 
Court  of  Appeals  of  the  United  States  for  the  Second  Circuit,  and  by  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  for  such  proceedings  therein  as  to  this  court  may  seem  just;  and 
for  such  other  and  fuither  relief  in  the  premises  as  may  be  just. 

Roger  Foster, 
Of  Counsel  for  Libelants '  Appellants. 
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CERTIOEARI   POKM    VII.— NOTICE   OF   SUBMISSION   OF   ANSWER 
AND  CROSS  PETITION. 

[Writ  granted  221  U.  S.  580.] 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Pere  Alfredo  Luis  Baglin,  Su- 
perior General  of  the  Order  of 
Carthusian  Monks,  for  Himself 
and  all  of  the  other  Members  of 
said  Order, 

Petitioners, 

AGAINST 

The  Cusenier  Company, 
Respondent  and  Cross-Petitioner. 

To  Philip  Mauro,  Attorney  and  Counsel  for  Pere  Alfredo  Litis  Baglin,  etc. 
Please    take    notice    that    upon    the    submission    to    the    Supreme    Court 
of  your  petition  for  Writ  of  Certiorari,  we  shall  submit  the  annexed  answer, 
cross-petition  for  Writ  of  Certiorari  and  brief. 
Dated,  New  York,  March  30th,   1909. 

Adolph    L.     Pincoffs, 
rog'r  fostir, 
Attorneys   and   of   Counsel   for 
The   Cusenier    Company. 
Service  of  the  foregoing  notice  and  annexed   answer,  cross-petition   and 
brief  is  hereby  admitted  this  day  of  March,  1909. 

CERTIORARI   FORM   VIII.— MOTION   FOR   CROSS   WRIT   OF 

CERTIORARI. 


SUPREME  COURT  OF  THE  UNITED  STATES. 

Pere  Alfrfdo  Luis  Baglin,  Su- 
perior General  of  the  Order  of 
Carthusian  Monks,  for  Himself 
and  all  of  the  other  Members  of 
said  Order, 

Petitioners, 
against 
The  Cusenier  Company, 
Respondent  and  Cross-Petitioner. 

And  now  comes  the  Cusenier  Company,  by  Adolph  L.  Pincoffs  and  Roger 
Foster,  its  attorneys,  and  moves  this  Honorable  Court,  upon  the  certified 
Transcript  of  Record  herein,  and  upon  the  annexed  cross-petition,  for  a 
cross-writ    of    Certiorari    directed    to    the    Honorable    the    Judges    of    the 
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United  States  Circuit  Court  of  Appeals,  within  and  for  the  Second  Judicial 
Circuit,  commanding  said  Court  of  Appeals  to  certify  and  bring  before 
this  Honorable  Court  the  above  entitled  cause — lately  before  said  Court 
of  Appeals,  wherein  this  respondent  was  defendant-appellant  and  the 
petitioners  therein  were  complainants  appellees,  for  such  further  proceed- 
ings and  for  such  relief  as  to  this  Honorable  Court  may  seem  just. 

The  Cusenier  Company, 
By  Adolph  L.  Pincoffs  and  Eoger  Foster, 

its   Attorneys. 

CERTIORAEI  FORM  IX.— PETITION  FOR  WRIT  OF  CERTIORARI 

TO  SUPREME  COURT  TO  REVIEW  PROCEEDINGS 

OF  STATE  COURT. 

[Writ  granted  253  U.  S.  480.] 

IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

October  Term,  1920. 
No. 

Philadelphia  and  Reading  Railway  Company, 

Petitioner, 

vs. 

Maria  Domenica  DiDonato, 

Respondent. 

To  the  Honorahle,  the  Supreme  Court  of  the  United  States: 

Philadelphia  and  Reading  Railway  Company,  in  support  of  this,  its 
petition  for  a  writ  of  certiorari  to  be  directed  to  the  Supreme  Court 
of  the  State  of  Pennsylvania  to  review  a  decree  of  judgment  rendered 
on  the  twenty-third  day  of  February,  1920,  which  affirmed  the  judgment 
of  the  Court  of  Common  Pleas  No.  1  of  Philadelphia  County,  Pennsylvania, 
entered  on  the  twenty-fourth  day  of  February,  1919,  upon  an  award 
of  the  Workmen's  Compensation.  Board  of  Pennsylvania,  affirming  an  award 
of  the  Compensation  Referee  in  favor  of  Maria  Domenica  DiDonato,  for 
the  sum  of  $5173.05,  respectfully  shows: — 

1.  That  this  action  Avas  begun  by  petition  under  the  Workmen's  Com- 
pensation Act  of  the  State  of  Pennsylvania,  filed  by  Maria  Domenica 
DiDonato,  dependent  widow  of  Pasquale  DiDonato,  claiming  an  award 
of  compensation  for  the  accidental  death  of  her  husband,  which  occurred 
while  in  the  course  of  his  employment  as  a  crossing  watchman  of  the 
Philadelphia  and  Reading  Railway  Company. 

2.  That  the  defendant,  your  petitioner,  duly  filed  its  answer  to  the  said 
petition,  denying  liability  under  the  Workmen's  Compensation  Act  of 
Pennsylvania  for  the  said  accident,  on  the  ground  that  the  said  Donate 
was  engaged  with  the  defendant  in  interstate  commerce  at  the  time  he 
was  injured. 
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3.  That  tlie  record,  a  certified  copy  of  which  Ls  ijresented  herewith, 
shows  that  there  is  no  conflict  of  evidence,  the  claimant  relying  solely 
upon  the  ground  that  the  undisputed  facts  compelled  the  legal  conclusion 
that  there  was  not  an  engaging  in  interstate  commerce. 

4.  That  the  record  shows  that  Donato  was  a  crossing  watchman  em- 
ployed by  your  petitioner  at  the  grade  crossing  formed  by  the  intersection 
of  the  main  line  of  its  railroad  with  Forrest  Street  in  the  Borough  of 
Conshohocken,  Pa.  This  crossing  was  protected  by  safety  gates,  operated  by 
the  watchman,  who  was  also  provided  with  lanterns,  flags  and  a  signal  disc 
for  signalling  purposes. 

The  Compensation  Eeferee  found  that,  while  acting  in  the  course  of 
his  employment  in  flagging  a  train  over  this  ci'ossing,  Donato  was  struck 
by  another  train  and  instantly  killed;  that  interstate  shipments  and 
trains  constantly  pass  over  this  crossing,  but  there  was  no  proof  as  to  the 
character  of  the  particular  train  which  the  decedent  was  flagging  when 
he  was  killed. 

5.  An  award  of  compensation  was  made  by  the  Referee,  which  was 
affirmed  by  the  Compensation  Board,  whose  decree  was  affirmed  by  the 
judgment  of  the  Court  of  Common  Pleas.  From  this  judgment,  the  de- 
fendant appealed  to  the  Supreme  Court  of  Pennsylvania,  which  dismissed 
the  appeal  and  affirmed  the  judgment  of  the  Court  of  Common  Pleas 
in  favor  of  the  claimant. 

6.  That  the  questions  of  law  for  determination  by  the  Compensation 
Referee  were  as  follows: — 

(a)  Is  a  watchman  employed  on  an  interstate  railroad  as  a  grade 
crossing  over  which  interstate  shipments  and  trains  constantly  pass, 
engaged  in  interstate  commerce  within  the  meaning  of  the  Federal 
law,  while  performing  his  duties  in  flagging  trains  over  the  crossing? 

(b)  Since  in  an  action  brought  under  the  Workmen's  Compensation 
Act  of  Pennsylvania,  the  burden  is  upon  the  claimant  to  prove  a  case 
within  the  Act,  was  a  prima  facie  case  made  out  by  proof  that  claim- 
ant's husband  was  employed  as  a  crossing  watchman  by  a  common 
carrier  by  rail  and  that  he  was  injured  while  engaging  in  the  com- 
merce conducted  by  the  carrier  over  the  tracks  at   the   crossing? 

7.  That  the  claimant  proved,  by  the  only  person  who  saw  the  accident, 
that  the  decedent  was  struck  by  a  train  while  flagging  another  train  but 
there  was  no  proof  and  no  finding  by  the  Referee  to  show  the  identity  of 
the  train  which  the  watchman  was  flagging.  The  Referee  held  that  the 
claimant  was  entitled  to  an  award  of  compensation  under  the  Workmen's 
Compensation  Law  of  Pennsylvania,  because  the  defendant  was  unable 
to  shoAV  that  an  unidentified  and  unknown  train  was  of  interstate  character. 

8.  The  Workmen's  Compensation  Board  in  aiiirming  the  award  of  tiie 
Eeferee,  said: — 

"We  hold,  therefore,  that  this  watchman,  while  in  the  course  of  his 
employment,  met  his  death  while  flagging  the  train  whose  character 
has  been  undisclosed  by  the  testimony.     We  rule  that  the  burden  of 
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proving  its  defense  was  upon  the  defendant   and  sustain   the   Referee 
in  his  finding  that  this  burden  has  not  been  met." 

The  Court  of  Common  Pleas  and  the  Supreme  Court  of  Pennsylvania 
lield  that  the  burden  was  upon  the  defendant  to  show  that  the  ease  did  not 
fall  within  the  provisions  of  the  State  Compensation  Law;  and  further- 
more held  that  the  burden  had  not  been  met  by  proof  that  the  crossing 
tracks  were  constantly  in  use  by  interstate  trains  and  that  the  watchman's 
duties  were  to  protect  the  crossing  tracks  from  the  risk  of  collision  between 
traffic  upon  the  railway  and  traffic  upon  the  public  highway. 

9.  That,  although  there  is  no  finding  whatever  as  to  the  character  of 
the  train  which  was  being  flagged  over  the  crossing,  the  decisions  below 
proceed  upon  the  presumption  tliat  an  intrastate  train  was  approaching, 
for  the  Supreme  Court  of  Pennsylvania  expressly  holds  that  had  it  been 
an  interstate  train,  the  watchman  would  have  been  engaged  in  interstate 
commerce.  -<^ 

10.  If  the  Supreme  Court  of  Pennsylvania  was  right  in  liolding  that 
a  crossing  watchman  is  engaged  in  interstate  commerce  only  when 
flagging  an  interstate  train,  then  the  fundamental  question  for  decision 
was  the  character  of  the  train;  for  the  State  Statute  could  only  be  applic- 
able if  it  was  an  intrastate  train.  In  the  face  of  the  finding  that  the 
character  of  the  train  was  not  disclosed  by  the  testimony,  the  judgment 
of  the  Supreme  Court  of  Pennsylvania  has  no  foundation  of  fact  upon 
which  to  rest,  and  it  was  error  for  that  Court  to  base  its  decision  upon 
a  presumption  that  the  train  in  question  was  an  intrastate  train.  Your 
Honorable  Court  has  repeatedly  held  that  a  Federal  right  is  denied  as  the 
result  of  finding  of  fact  without  evidence  to  support  it,  but  in  tliis  case 
a  finding  involving  the  conclusion  of  law  that  Donato  was  engaged  in  in- 
trastate commerce  is  expressly  stated  by  the  tribunals  below  to  be  based 
on  an  utter  lack  of  proof  on  the  subject. 

11.  That  the  Workmen's  Compensation  Act  of  Pennsylvania  creates  a 
special  jurisdiction  in  derogation  of  the  common  law,  and  in  this  proceed- 
ing under  that  Act,  where  the  jurisdiction  was  challenged,  it  was  incum- 
bent  upon   the   claimant   to  prove   prima  facie,   a   case   within   the   Act. 

12.  That  the  Supreme  Court  of  Pennsylvania  erred  in  holding  that  the 
claimant  made  out  a  privui  facie  case  by  showing,  inter  alia,  that  her  de- 
cedent was  employed  as  a  crossing  watchman  and  met  with  an  accident  in 
the  State  while  in  the  course  of  his  employment  in  flagging  trains  over  the 
crossing,  for  the  claimant  was  not  entitled  to  the  benefit  of  the  State  law 
unless  she  further  showed  that  the  commerce  in  which  the  decedent  and 
his  employer  were  engaged,  was  intrastate  commerce  or  at  least  identified 
the  train  sufficiently  to  enable  the  defendant  to  ascertain  its  character. 

13.  That  the  decision  of  the  Supreme  Court  of  Pennsylvania  subverts 
the  fundamental  theory  of  the  law  for  its  result  is,  not  only  to  relieve 
the  claimant  of  the  necessity  of  making  essential  proof,  but  to  effectually 
deprive  the  defendant  of  the  protection   of  the   Act   of  Congress  invoked. 
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For  proof  of  the  c-h;a;ictt'r  of  an  unknown  train  is  obviously  inipossilile  to 
make. 

14.  That  this  decision  is  not  in  concord  with  the  decisions  of  this 
Honorable  Court,  which  has  repeatedly  held  that,  in  cases  where  a  Federal 
right  is  affected,  tlic  question  of  the  burden  of  proof  is  not  one  of  mere 
State  procedure,  but  is  a  matter  of  substance,  subject  to  review  by  your 
Honorable  Court. 

15.  That  ui3on  a  (jucstion  herein  involved,  the  liighesf  ('onrl.s  of  tiie 
States  of  California  and  of  Illinois  have  reached  a  different  conclusion  from 
the  Supreme  Court  of  Pennsylvania,  and  have  held  that  a  crossing  watch- 
man on  an  interstate  railroad  is  engaged  in  interstate  commerce,  irrespective 
of  the  character  of  an  approaching  train,  with  which  he  is  immediately 
concerned,  as  his  duties  embrace  the  prevention  of  collision  upon  the  cross- 
ing and  thereby  tend  to  the  maintenance  and  the  good  order  of  the  tracks, 
which  are  instrumentalities  used  by  the  carrier  in  the  transportation  of 
goods   in   interstate   commerce. 

16.  That  your  petitioner  is  advised  that  this  question  lias  not  been 
passed  upon  by  your  Honorable  Court  and  that,  in  view  of  the  eonfl'ct 
of  authority  in  the  State  courts,  there  is  created  confusion  and  uncertainty 
with  regard  to  the  application  of  the  Federal  Law  and  doubt  concerning  the 
rights  and  obligations  of  employers  of  labor  which  ought  not  to  exist. 

17.  That  certain  other  like  cases  are  pending  in  the  Compensation 
tribunals  and  courts  of  the  State  of  Pennsylvania,  and  it  therefore  follows 
that,  unless  this  Court  shall  correct  the  errors  of  the  Court  below,  your 
petitioner  will  be  deprived  of  a  right,  privilege  and  immunity  under  the 
Federal  Employers'  Liability  Act,  in  this  and  all  similar  cases  brought 
hereafter  in  the  State  of  Pennsylvania. 

Wherefore  your  petitioner  prays  that  a  writ  of  ccrtU.ruri  may  issue  out 
of  and  under  the  seal  of  this  Court,  directed  to  the  Supreme  Court  of 
Pennsylvania,  commanding  that  Court,  to  certify  the  case  to  this  Court 
for  review  and  determination,  as  provided  in  the  Act  of  Congress  known 
as  the  Judicial  Code,  or  that  your  petitioner  may  have  such  other  and 
further  relief  in  the  premises  as  to  this  Court  may  seem  appropriate  and 
in  conformity  with   the  said   Act. 

And  your  petitioner  will  ever  pray,  etc. 

Philadelphia   and   Reading   Railway    Company, 
By 

Agnew  T.  Dici:,  President. 
[seal] 
George  Gowen  Parry,  Counsel  for  Petitioner. 


State  of  Pennsylvania,     ) 
County  of  Philadelphia,   f 

Agnew  T.  Dice,  being  duly  sworn,  says  that  he  is  President  of  Pliiladel- 
phia  and  Reading  Railway  Company,  the  petitioner  named  in  tlie  fore- 
going petition,  that  he  has  read  the  same  and  knows  the  contents  tlierepf, 
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and  that  the  facts  therein  stated   are  true  to  the  Vjest  of  his  knowledge, 
information  and  belief. 

Agnew  T.  Dice. 
Sworn   to    and    suV)seril)ed    before    me    this  day    of    March, 

A.  D.   1920. 

J.  V.  Hare,  Notary  Public. 
[seal] 

My  Commission  expires  March   1,   1923. 

("ERTIOEARI    FORM    X.— PETITION    TO    SUPREME    COURT    FOR 

WRIT  OF  CERTIORARI  TO  REVIEW  DECISION  OF  CIRCUIT 

COURT  OF  APPEALS  IN  CASE  INVOLVING  QUESTIONS 

OF  INTERNATIONAL  IMPORTANCE. 

[Writ  granted.     141  U.  S.  583.] 

IN  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

TERM,  18—. 

Ex  Parte  Lau  Ow  Bew,  Petitioner. 

Petition  for  Writ  of  Certiorari,  requiring  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  to  certify  to  the  Supreme  Court  for  its  review  and 
determination  the  case  of  Lau  Ow  Bew,  Appellant,  vs.  The  United 
States,  Respondents. 

To  the  Honorable  the  Supreme  Court  of  the   United  States: 

The  petition  of  Lau  Ow  Bew  respectfully  shows  to  this  honorable  court 

as  follows: 

I.  Your  petitioner  is  a  person  of  the  Chinese  race,  and  a  natural-born 
subject  of  the  Emperor  of  China;  but  he  is  now^  and  for  the  past  seventeen 
years  has  been,  a  resident  of  the  United  States  of  America,  and  of  no  other 
country,  having  his  domicile  in  the  city  of  Portland,  in  the  state  of  Oregon ; 
and  during  all  that  time  he  has  been  a  merchant  engaged  in  the  wholesale 
and  importing  business,  as  a  member  of  the  well-known  commercial  firm 
of  Hop  Chong  &  Co.,  in  the  said  city  of  Portland. 

II.  Your  petitioner,  on  the  30th  day  of  September,  1890,  departed  from 
the  Ignited  States  on  a  temporary  visit  to  his  relatives  in  China,  with  the 
intention  of  returning  as  soon  as  possible,  and  he  did  return  to  the  United 
States  on  board  of  the  steamship  Oceanic,  which  arrived  at  the  port  of  San 
Francisco,  in  the  state  of  California,  on  the  11th  day  of  August,  1891. 
At  the  time  of  his  departure  he  procured  satisfactory  evidence  of  his  status 
in  this  country  as  a  merchant,  under  the  regulations  of  the  treasury  depart- 
ment of  the  United  States,  adopted  July  3,  1890,  one  of  which  is  as  follows: 

"Chinamen  who  are  not  laborers,  and  who  may  have  heretofore  resided  in 
the  United  States,  are  not  prevented  by  the  existing  laws  or  treaty  from 
returning  to  the  United  States  after  visiting  China  or  elsewhere.  No  cer- 
tification, or  other  papers,  however,  are  issued  by  the  department,  or  by  any 
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of  its  subordinate  officers,  to  show  that  they  are  entitled  to  land  in  the 
United  States,  but  it  is  suggested  that  such  parties  should,  before  leaving 
the  United  States,  provide  themselves  Avith  such  proofs  of  identity  as  may 
be  deemed  proper,  showing  they  have  been  residents  of  the  United  States, 
and  that  they  are  not  laborers,  so  that  they  can  present  the  same  to,  and  be 
identified  by,  the  collector  of  customs  at  the  port  where  they  may  return. ' ' 

III.  Your  petitioner,  on  his  return  to  the  United  States,  presented  said 
proofs  to  the  collector  of  the  port  of  San  Francisco;  but  the  collector, 
while  acknowledging  the  sufficiency  of  the  same,  and  admitting  that  your 
petitioner  was  a  merchant  domiciled  herein,  and,  therefore,  entitled  to  the 
l^rotection  of  the  treaty  between  the  United  States  and  China,  concluded 
July  28,  1868,  popularly  known  as  the  Burlingame  Treaty,  and  the  supple- 
mental treaty  between  the  said  governments,  concluded  November  17,  1880, 
and  the  act  of  congress  entitled  "An  Act  to  execute  certain  treaty  stipula- 
tions relating  to  Chinese/'  approved  May  6,  1882,  as  amended  July  5,  1884, 
refused  to  permit  your  petitioner. to  land,  on  the  sole  ground  that  he  failed 
and  neglected  to  produce  the  certificate  of  the  Chinese  Government,  men- 
tioned in  Section  6  of  the  said  act  of  May  6,  1882,  as  amended  by  the  said 
act  of  July  5,  1884 ;  and  the  collector  based  this  refusal  upon  the  opinion 
of  this  honorable  court  in  the  case  of  Wan  Shing  vs.  United  States,  No. 
1414,  October  term,  1890,  decided  May  11,  1893. 

IV.  Your  petitioner  thereupon,  to  wit,  on  August  14,  1891,  filed  a  petition 
in  the  Circuit  Court  of  the  United  States  for  the  Northern  District  of 
California  for  a  writ  of  habeas  corpus  to  obtain  his  discharge  from  deten- 
tion, alleging,  i7iter  alia,  that  he  was  a  merchant  domiciled  in  the  United 
States  for  seventeen  years  last  past,  and  that  it  was  claimed  by  the  master 
of  the  said  steamship  that  he  could  not  be  allowed  to  land  under  the  provi- 
sions of  the  sLxth  section  of  the  said  Act  of  May  6,  1882,  as  amended  by  the 
said  Act  of  July  5,  1884. 

The  writ  was  issued  directed  to  the  master  of  the  said  steamship,  who 
produced  the  body  of  your  petitioner  before  the  said  court  on  the  15th  day 
of  August,  1891,  and  made  return  to  the  writ  that  he  held  the  petitioner  in 
his  custody  "by  direction  of  the  customs  authorities  of  the  port  of  San 
Francisco,  California,  under  the  provisions  of  the  Chinese  Restriction  Act." 

The  United  States  District  Attorney  filed  an  intervention  for  and  on 
behalf  of  the  United  States,  and  made  opposition  to  the  said  writ.  It  was 
not  alleged  or  pretended  in  such  intervention,  on  behalf  of  the  United 
States,  that  your  petitioner  was  a  laborer,  or  that  the  refusal  of  the  customs 
officers  at  San  Francisco  to  allow  him  to  land^  and  his  consequent  detention 
by  the  master  of  the  said  steamship,  were  based  upon  the  provisions  of  the 
Chinese  Exclusion  Act  of  October  1,  1888;  but  on  the  contrary,  it  was 
averred  in  said  intervention,  that  your  petitioner  was  lawfully  detained  by 
the  said  master  because  he  was  a  Chinese  person  and  failed  to  produce  to 
the  collector  of  customs,  or  to  any  other  authorized  officer,  the  certificate  of 
identification  required  by  the  said  Act  of  1882  as  amended  by  the  said  Act 
of  1884. 


4454  APPENDIX 

All  answer  or  traverse  to  tlie  said  return  to  the  said  writ,  and  the  said 
intervention  on  behalf  of  the  United  States,  was  filed  by  the  petitioner. 

The  said  case  was  and  is  entitled  and  numbered  in  the  (jircuit  Court  of 
the  United  States  for  the  Northern  District  of  California,  "In  the  Matter 
of  Lau  Ow  Bew  on  Habeas  Corpus,  No.  11415." 

V.  The  said  case  was  heard  and  determined  by  the  said  Circuit  Court 
upon  an  agreed  statement  of  facts,  signed  by  the  United  States  District 
Attorney,  and  the  attorneys  for  the  petitioner,  and  filed  therein,  which 
statement  of  facts  is  as  follows:  — 

"It  is  hereby  stipulated  and  agreed  that  the  following  are  the  facts 
herein:  — 

"First.  That  the  said  Lau  Ow  Bew  is  now  on  board  the  SS.  Oceanic, 
which  arrived  in  the  port  of  San  Francisco.  State  of  California,  on  the  11th 
day  of  August,  A.  D.  1891,  from  Hong  Kong,  and  is  detained  and  confined 
thereon  by  Capt.  Smith,  the  master  thereof. 

"Second.  That  the  said  passenger  is  now  and  for  seventeen  years  last 
past  has  been  a  resident  of  the  United  States  and  domiciled  therein. 

"Third.  That  during  all  of  said  time  the  said  passenger  has  been  en- 
gaged in  the  wholesale  and  importing  mercantile  business  in  the  city  of 
Portland,  state  of  Oregon,  under  the  firm  name  and  style  of  Hop  Chong 
&  Co. 

"Fourth.  That  the  said  firm  is  worth  $40,000,  and  said  passenger  has 
a    one-fourth    interest    therein,    in    addition    to    other   properties. 

"Fifth.  That  the  said  firm  does  a  business  annually  of  $100,000,  and 
pays  annually  to  the  United  States  government  large  sums  of  money, 
amounting  to  many  thousands  of  dollars,  as  duties  upon  imports. 

"Sixth.  That  on  the  30th  day  of  September,  A.  D.  1890,  the  said  pas- 
senger departed  from  this  country  temporarily  on  a  visit  to  his  relatives 
in  China,  with  the  intention  of  returning  as  soon  as  possible  to  this  coun- 
try, and  returned  to  this  country  by  the  steamship  Oceanic  on  the  11th  day 
of  August,  A.  D.  1891. 

"Seventh.  That  at  the  time  of  his  departure  he  procured  satisfactory 
evidence  of  his  status  in  this  country  as  a  merchant,  and  on  his  return 
hereto  he  presented  said  proofs  to  the  collector  of  the  port  of  San  Fran- 
cisco, but  said  collector,  while  acknowledging  the  sufficiency  of  said  proofs 
and  admitting  that  the  said  passenger  was  a  merchant  domiciled  herein, 
refused  to  permit  the  said  passenger  to  land  on  the  sole  ground  that  the 
said  passenger  failed  and  neglected  to  produce  the  certificate  of  the 
Chinese  government  mentioned  in  Section  6,  of  the  Chinese  Restriction 
Act  of  May  6,  1882,  as  amended  by  the  act  of  July  5,   1884. 

"CiiARES    A.    Carter, 

"U.   S.   District  Attorney. 
' '  Harvky   S.  Brown    ,vnd 
"Thomas  D.  Eiordan, 

* '  Attorneys    for   Petitioner. ' ' 


CKWTIOHAIJI     K(»KMS  -1455 

VI.  Such  proceedings  were  had  in  the  said  ease  in  the  said-  circuit 
court  of  the  United  States,  that  on  the  lltli  day  of  September,  ]891,  the 
said  court  rendered  a  judgment  therein  as  follows: 

"This  matter  having  been  regularly  brought  on  for  hearing  before  the 
court  and  the  judge  thereof,  the  United  States  attorney  having  appeared 
and  intervened  on  behalf  of  the  United  States,  and  the  same  having  Iteen 
duly  heard  and  sulimitted,  and  due  consideration  thereon  had,  it  is  by  the 
court   now   here   considered — 

"That  Lau  Ow  Bew,  in  whose  behalf  the  writ  of  /i«7>e«.v  cvrpus  herein 
was  sued  out,  was  not  at  the  date  of  the  petition  herein  illegally  restrained 
of  his   liberty   as   therein   alleged. 

"  Tt  is  further  adjudged  and  found  that  he  came  from  China  by  the 
steamship  Oceanic,  and  is  a  Chinese  person  forbidden  by  law  to  land 
within  the  United  States,  and  has  no  right  to  be  or  remain  therein. 

"It  is,  therefore,  ordered  that  the  said  Lau  Ow  Bew  be  remanded  by 
the  United  States  marshal  for  the  Northern  District  of  California  to  the 
custody  whence  he  Avas  taken,  to  wit,  on  board  the  said  steamship  to 
the  custody  of  the  master  of  said  steamship,  or,  in  case  of  a  change  of 
master,  to  the  custody  of  the  master  thereof,  whoever  he  may  be,  at  the 
time  of  this  order  of  remand;  or  to  place  him  in  the  hands  and  charge 
of  any  party  on  board  said  steamship  for  the  time  being,  representing 
the  master  or  then  in  charge  of  said  steamship  in  the  absence  of  the 
master,  or  for  the  time  being  exercising  control  or  authority  thereon ; 
this  order  to  be  executed  as  to  said'  steamship  whether  still  in  port,  not 
liaving  departed  therefrom,  or  having  departed  and  returned  since  the 
]iroceedings  herein  were  instituted.  And  in  case  said  steamship  has  de- 
parted and  not  returned,  or  for  any  other  reason,  the  said  Lau  Ow  Bew 
can  not  be  placed  on  said  steamship,  that  the  said  marshal  place  him 
upon  any  other  vesseLavailable  for  the  purpose,  paying  the  necessary  pas- 
sage money,  for  the  purpose  of  deporting  him  out  of  the  United  States 
and  transporting  him  to  the  port  whence  he  came.  And  for  the  purpose 
of  carrying  this  order  into  effect  it  is'  further  ordered  that  the  said  marshal 
shall  take  the  said  Lau  Ow  Bew  into  their  custody  and  him  safely  keep 
till  said  order  shall  be  fully  executed. ' ' 

VII.  The  said  case  of  your  petitioner,  in  tlie  said  Circuit  Court  of 
the  United  States,  was  heard  before  and  decided  by  the  Hon.  W.  H. 
Beatty,  District  Judge  of  the  United  States  for  the  District  of  Idaho, 
sitting  in  the  said  Court,  and  the  opinion  of  the  Court  was  delivered  by 
him. 

VIII.  Your  petitioner,  on  the  same  day,  was  duly  allowed  by  the 
said  Circuit  Court  an  appeal  from  its  said  judgment  to  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Circuit,  and  it  was  or- 
dered by  the  court  that  a  certified  transcript  of  tlie  record  and  of  all 
])roceedings  in  the  said  case  be  forthwith  transmitted  to  the  said  United 
States  Circuit  Court  of  Appeals. 

IX.  On  the  ,3d  day  of  October,  1891,  a  certified  transcrii)t  of  the 
record  and  of  all  proceedings  of  the  said  Circuit  Court,  in   the  said  case, 
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was  filed  in  the  United  States  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit,  and  the  said  case  was  entered  and  docketed  in  the  said  Court  of 
Appeals,  and  entitled,  "  Lau  Ow  Bew,  appellant  v.  The  United  States, 
respondent.  No.   12. ' ' 

The  assignment  of  errors  filed  on  behalf  of  your  petitioner  was  as 
follows: — 

"Afterwards,  to  wit,  on  this  first  Monday  in  October,  in  the  same 
term,  before  the  judges  of  the  circuit  court  of  appeals  for  the  ninth  cir- 
cuit, at  the  city  of  San  Francisco,  in  the  district  of  California,  comes  the 
said  Lau  Ow  Bew,  appellant,  by  Hai-vey  S.  Brown,  and  Thomas  D. 
Kiordan,  his  attorneys,  and  says  that  in  this  record  aforesaid  there  is 
manifest    en-or   in    this,   to   wit : 

"That  the  circuit  court  of  the  ninth  judicial  circuit,  in  and  for  the  dis- 
trict of  California,  erred  in  deciding — 

"1.     That  the  appellant  is  not  entitled  to  enter  the  United  States. 

"2.     That  he  is  not  unlawfully  restrained  of  his  liberty. 

"3.  That  the  said  appellant  was  required  to  produce  the  certificate 
required  by  Section  6  of  the  act  known  as  the  Chinese  Eestriction  Act, 
passed  May  6,  1882,  .as  amended  July  5,  1884. 

"4.  That  a  Chinese  merchant  domiciled  in  the  United  States  and 
departing  therefrom  temporarily  with  the  intention  of  returning  should, 
before  being  permitted  to  reenter  the  United  States,  produce  the  certifi- 
cate required  by  Section  6  of  the  act  above  referred  to. 

"5.  That  he  be  remanded  to  the  custody  of  the  master  of  the  steam- 
ship Avhence  he  was  taken. 

"And  the  said  Lau  Ow  Bew  prays  that  the  said  judgment  entered 
herein  against  him  be  reversed,  annulled,  and  altogether  held  for  nothing, 
and  that  he  be  restored  to  all  things  which  he  has  lost  by  occasion  of  the 
said  judgment. 

"Harvey  S.  Browx  axd 
•  "Thomas    D.    Eiordax, 

' '  Attorneys  for  Appellant. ' ' 

X.  The  case  came  on  to  be  heard  in  the  said  circuit  court  of  appeals 
on  the  5th  day  of  October,  1891,  before  the  Hon.  E.  M.  Boss,  United  States 
district  judge  for  the  southern  district  of  California,  and  the  Hon.  Thomas 
P.  Hawley,  United  States  district  judge  for  the  district  of  Nevada;  and 
on  the  7th  day  of  October,  1891,  the  said  court  rendered  a  judgment  affirm- 
ing the  said  judgment  of  the  said  circuit  court  therein,  as  follows: 

"Appeal  from  the  circuit  court  of  the  United  States  for  the  northern  dis- 
trict of  California. 
"This  cause  came  on  to  be  heard  on  the  transcript  of  the  record  from 
the  said  circuit  court  of  the  United  States  for  the  northern  district  of  Cali- 
fornia, and  was  argued  by  counsel,  and  the  same  having  been  duly 
considered,  and  the  opinion  of  the  court  having  been  read  in  open  court 
and  filed  vr\\h  the  clerk,  it  is  ordered  that  the  judgment  of  the  said  circuit 
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court  be  and  tlie  same  hereby  is  affirmed,  and  tlie  cause  remanded  to- said 
circuit  court  at  the  cost  of  the  appellant. 

"On  motion  of  Thomas  D.  Riordan,  Esq.,  counsel  for  appellant,  is  ordered 
that  a  stay  of  proceedings  herein  be,  and  the  same  hereby  is,  granted  for 
and  during  the  space  of  thirty  days." 

A  certified  copy  of  the  entire  record  of  the  said  case  in  the  said  Cir- 
cuit Court  of  Appeals  is  herewith  furnished,  and  hereto  annexed,  as 
partr  of  this  application,  in  conformity  with  rule  H7  of  this  Honorable 
Court  relative  to  cases  from  Circuit  Court  of  A]ipea]s,  and  the  same 
is  marked  Exhibit  "  A.  " 

XI.  Your  petitioner  is  advised  and  lielieves  that  tiie  said  judgment 
of  the  said  United  States  Circuit  Court  of  Appeals  in  the  said  case  is 
erroneous,  and  that  this  Honorable  Court  should  require  the  said  case 
to  be  certified  to  it  for  its  review  and  determination  under  and  in  con- 
formity with  the  provisions  of  the  sixth  section  of  the  Act  of  Congress 
entitled  "An  Act  to  establish  Circuit  Courts  of  Appeals,  and  to  define' 
and  regiflate  in  certain  cases  the  jurisdiction  of  the  courts  of  the  United 
States,  and  for  other  purposes,"  approved  March  3,  1891,  the  said 
case  being  made  final  in  the  said  Circuit  Court  of  Appeals  by  the  said 
Act. 

XII.  The  said  case  was  decided  in  the  said  Circuit  Court  of  Appeals, 
as  well  as  in  the  said  Circuit  Court,  upon  the  supposed  authority  of  the 
decision  of  this  Honorable  Court  in  the  said  case  of  Wan  Shing  v. 
United  States,  but  the  question  presented  by  and  involved  in  the  said 
case  of  the  petitioner  was  not  presented  by  or  involved  in  the  said  case 
of  Wan  Shing  v.  United  States,  and  the  said  question  was  not  decided 
in  that  case,  nor  was  the  decision  of  the  same  necessary  for  the  deter- 
mination of  that  case,  by  this  Honorable  Court. 

Your  petitioner  is  informed  and  believes  that  the  questioii  presented 
by  and  involved  in  his  said  case,  was  not  discussed  in  any  wise  by 
counsel  before  this  Honorable  Court  in  the  said  case  of  Wan  Shing  v. 
United  States. 

XIII.  It  appears  in  the  said  agreed  statement  of  facts,  and  it  is  thus 
admitted  in  this  case  by  the  Government  of  the  United  .States,  that 
the  petitioner  is  and  has  been  for  seventeen  years  last  past  a  Chinese 
merchant  domiciled  and  doing  business  in  the  United  States;  that  lie 
departed  therefrom  September  30,  1890,  on  a  temporary  visit  to  his  relatives 
in  China,  with  the  intention  of  returning  as  soon  as  possilile,  and  did  retiirn 
on  August  11,  1891 ;  that  he  was  not  prevented  from  landing  by  Ihe  authori- 
ties of  the  Government  of  the  United  States  upon  any  claim  or  pretense  that 
he  was  a  laborer,  excluded  by  the  provisions  of  the  Act  of  October  1,  1888; 
and  that  he  was  refused  permission  to  land  on  the  ."iolc  ground  that  he  failed 
"to  produce  the  certificate  of  the  Chinese  Government  mentioned  in  section 
six  of  the  Chinese  Restriction  Act  of  May  6,  1882,  as  amended  by  the  Act 
of  July  5,  1884. ' ' 

The  question  thus  presented  by  the  record  in  tlie  case  of  your  petitioner 
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was,  aud  is,  whether  he  is  entitled,  as  a  Chinese  merchant,  long  domiciled 
in  the  United  States,  who  had  departed  therefrom  in  September,  1890,  for 
a  temporary  purpose,  to  re-enter  the  country  without  producing  the  certifi- 
cate in  section  six  of  the  Chinese  Kestriction  Acts. 

XIV.  This  honorable  court  declared  in  the  said  case  of  Wan  Shing  vs. 
United  States  that  the  refusal  to  allow  the  petitioner  therein  to  land  was 
not  grounded  at  all  upon  the  said  act  of  May  6,  1882,  but  was  based  wholly 
upon  the  provisions  of  the  Chinese  Exclusion  Act  of  October  1,  1888,  which 
declared  that  it  should  be  unlawful  for  any  Chinese  laborer,  who,  at  any 
time  before  had  been,  or  was  then,  or  might  thereafter  be,  a  resident  within 
the  United  States,  or  who  had  departed  or  might  depart  therefrom,  and 
should  not  have  returned  before  its  passage,  to  return  or  remain  in  the 
United  States. 

It  was  thus  claimed   and   maintained   by  the   authorities   of  the   United 
States,  in  the  said  ease,  that  the  said  Wan  Shing  was  a  laborer,  and  lawfully  ' 
detained  as  such,  and  that  he  was  not  a  Chinese  merchant,  or  with  hi  the 
exempt  class  when  he  sought  to  enter  the  United  States. 

It  appeared  affirmatively,  by  the  testimony  of  Wan  Shing,  as  your  peti- 
tioner is  advised,  that  he  was  a  youth  only  seventeen  years  of  age  Avhen  he 
claimed  to  have  been  in  the  United  States,  and  that  he  Avas,  in  fact,  a 
laborer,  and  not  a  merchant,  within  the  meaning  of  the  treaties  between  the 
United  States  and  China,  and  the  Chinese  Restriction  Acts;  that  he  first 
came  to  the  United  States  in  1879,  and  departed  therefrom  in  1882;  and 
that  he  did  not  return  to,  and  seek  to  enter  the  United  States  until  1889. 
And  there  was  no  evidence  in  the  said  case,  as  your  petitioner  is  advised, 
that  Wan  Shing,  at  the  time  of  his  departure  from  the  United  States, 
intended  ever  to  return  to  the  country,  or  to  retain  his  domifile  therein,  if 
he  ever  had  one. 

XV.  The  petitioner  is  advised  that  the  right  of  a  Chinese  merchant,  ad- 
mitted to  be  domiciled  in  the  United  States,  and  to  have  been  domiciled 
therein  for  many  years,  who  temporarily  departed  therefrom  in  the  year 
1890,  animo  revertendi,  to  re-enter  the  country  without  producing  a  cer- 
tificate of  identity,  under  the  sixth  section  of  the  said  act  of  1882,  as 
amended  in  1884,  was  not  drawn  in  question  in  the  said  Wan  Shing  case. 

XVI.  Your_  petitioner  is  informed  and  believes  that  the  case  of  Wan 
Shing  vs.  United  States,  being  No.  1-114  on  the  docket  of  this  court  for  the 
October  term,  1890,  and  advanced  on  the  motion  of  the  attorney  general, 
was  submitted  without  argument  of  any  kind  on  behalf  of  the  appellant, 
and  upon  a  printed  brief  of  Mr.  Assistant-General  Parker  in  the  part  of 
the  United  States;  and  that  no  assignment  of  errors  was  filed  in  the  case 
by  the  counsel  for  the  appellant,  who  did  not  appear  in  court  when  the 
case  was  called  for  trial,  and  who  telegraphed  from  San  Francisco  to  the 
clerk  of  this  court  that  the  case  might  be  submitted  upon  the  record. 
The  appeal,  in  that  case,  was  thus,  as  the  petitioner  is  advised,  virtually 
abandoned  by  the  coun.sel  for  the  appellant ;  and  the  petitioner  is  also 
informed  and  believes  that  substantially  the  only  proposition  in  the  brief 
for   the   United   States,   in   the   said   case,   was   that   the   testimony    in   the 
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record  showed  that  Wan  Sliiug  was  .1  laborer,  and  as  suc-h  was  not  entitled 
to  land  under  the  provisions  of  the  Exclusion  Act  of  October  1,  1888. 

XVII.  The  importance  and  gravity  of  the  question  as  to  the  rights  of 
Chinese  merchants,  domiciled  in  the  United  States,  under  the  ti'eaties  be- 
tween the  United  States  and  China  and  the  legislation  of  the  United  States 
to  execute  those  treaties,  will  be  recognized,  when  it  is  stated,  according 
to  authentic  statistics,  that  the  Chinese  merchants  who  are  now  domiciled 
in  the  United  States  are  the  owners  and  in  possession  of  real  and  personal 
property  valued  at  oyer  $20,000,000;  that  they  pay  annually  to  the  United 
States  Goverimient  large  sums  of  money  as  duties  upon  imports  aggregat- 
ing more  than  two  millions  of  dollars;  that  nearly  all  of  said  merchants 
have  branch  houses  in  British  Columbia,  Cuba,  Mexico,  Peru,  and  the 
Hawaiian  Islands;  and  that  they  are  constantly  and  necessarily  travelling 
between  the  United  States  and  those  countries,  for  the  pui-pose  of  collecting 
moneys  due  to  them,  and  attending  to  their  various  interests  in  their  branch 
houses  therein.  If  such  Chinese  merchants,  when  visiting  those  countries, 
are  obliged  to  produce  certificates  of  identity  under  the  Restriction  Acts, 
in  order,  after  such  temporary  absences,  to  re-enter  the  United  States,  they 
would  be  required,  before  returning  thereto,  to  proceed  to  China,  and  there 
attempt  to  procure  such  certificates.  It  is  manifest,  however,  that  it  would 
be  impossible  for  those  Chinese  merchants  who  have  been  long  domiciled 
in  the  United  States  to  obtain  the  required  certificates,  because  the  Chinese 
government  could  not  certify  to  the  facts  necessary  to  be  set  forth  in  them, 
nor  could  the  proper  diplomatic  or  consular  representatives  of  the  United 
States  ascertain  the  truth  in  regard  to  such  facts  for  the  purpose  of  vise- 
ing  and  indorsing  such  certificates  as  provided  by  law. 

XVIII.  Before  the  promulgation  of  the  opinion  of  this  Honorable  Court 
in  the  said  case  of  Wan  Sing  v.  United  States  by  the  Treasury  Depart- 
ment of  the  Government  of  the  United  States,  in  August,  1891,  and  thus 
before  the  petitioner  went  to  China,  in  September,  1890,  it  had  been  uni- 
formly held  by  that  Department  that  section  (5  of  the  Chinese  Restriction 
Act  of  May  6,  1882,  as  amended  by  the  Act  of  July  5,  1884,  was  not  appli- 
cable to  Chinese  merchants  domiciled  in  the-  United  States,  and  who  had 
departed  therefrom  temporarily,  and  that  by  the  Hon.  Hugh  McCullouch, 
respectively,  on  December  6,  1884,  December  27,  1884,  and  January  14, 
1885. 

The  question,  also,  came  before  the  United  States  circuit  court  for  the 
northern  district  of  California  on  April  9,  1885,  in  the  case  of  Ah  Ping 
(reported  in  11  Sawyer,  17),  and  it  was  there  decided  the  same  way;  and 
thereafter  the  said  treasury  department,  on  November  8,  1888,  and  July 
3,  1890,  reaffirmed  its  previous  rulings  upon  the  subject. 

The  said  decisions  were  thus  all  made  l)efore  the  petitioner  left  the 
United  States  to  visit  his  relatives  in  China. 

XIX.  Under  the  said  decisions  Chinese  merchants  domiciled  in  the  United 
States  were  accustomed  to  go  and  come  under  the  treaties  between  the 
United  States  and  China  upon  the  production,  on  their  return  to  this  coun- 
try, of  such  evidence  of  their  status  as  was  deemed  satisfactory  by  the 
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several  collectors  of  the  ports;  and  the  record  of  custom-houses  will  show, 
as  the  petitioner  is  informed  and  believes,  that  such  practice  was  not 
attended  by  fraud. 

XX.  To  require  Chinese  merchants  domiciled  in  the  United  States,  when- 
ever they  may  depart  therefrom  temporarily  with  the  intention  of  return- 
ing thereto,  to  produce  certificates  from  the  Chinese  government  in  order 
to  enable  them  to  re-enter  the  United  States,  would  seem  to  be  equivalent, 
as  has  been  observed,  to  an  absolute  refusal  to  permit  their  return,  where- 
as the  treaty  between  the  United  States  and  China  of  November  17,  1880, 
guarantees  to  such  merchants  the  right  "to  go  and  come  of  their  own  free 
will  and  accord. ' ' 

XXI.  Your  petitioner  thus  respectfully  submits  that  the  question  upon 
the  legal  and  just  construction  and  effect  of  the  said  Chinese  Eestriction 
Acts,  involved  in  and  presented  by  the  said  case  of  your  petitioner,  should 
be  authoi-itatively  and  finally  adjudged  by  this  honorable  court  upon  and 
after  a  full  presentation  to  the  court  of  the  merits  of  the  said  question 
on  the  part  of  the  petitioner  and  the  United  States. 

Wherefore  your  petitioner  respectfully  prays  that  a  writ  of  certiorari 
may  be  issued  out  of  and  under  the  seal  of  this  court,  directed  to  the 
United  States  circuit  court  of  appeals  for  the  ninth  circuit,  commanding 
the  said  court  to  certify  and  send  to  this  court,  on  a  day  certain  to  be 
therein  designated,  a  full  and  complete  transcript  of  the  record  and  all 
proceedings  of  the  said  circuit  court  of  appeals  in  the  said  case^  they 
might  lawfully  return  upon  the  production  of  such  evidence  as  should  be 
satisfactory  to  the  various  collectors,  of  their  status  as  resident  merchants 
in  the  United  States. 

The  first  decision  was  rendered  by  the  Hon.  Charles  J.  Folger,  on  March 
14,  1884;  the  second  by  the  Hon.  W.  Q.  Gresham,  on  September  25,  1884; 
the  third  by  the  Hon.  H.  F.  French  on  December  2,  1884;  the  fourth, 
fifth,  and  sixth  therein,  entitled,  Lau  Ow  Bew,  appellant,  versus  The  United 
States,  respondent,  number  12,  to  the  end  that  the  said  case  may  be  re- 
viewed and  determined  by  this  court,  as  provided  in  section  6  of  the 
Act  of  Congress,  entitled  * '  An  Act  to  establish  Circuit  Courts  of  Appeals, 
and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the  Courts 
of  the  United  States,  and  for  other  pui-]30ses, "  approved  March  3,  1891, 
or  that  your  petitioner  may  have  such  other  or  further  relief  or  remedy 
in  the  premises  as  to  this  court  may  seem  appropriate,  and  in  conformity 
with  the  said  Act,  and  that  the  said  judgment  of  the  said  Circuit  Court 
of  Appeals  in  the  said  case,  and  every  part  thereof,  may  be  reversed  by 
this  Honorable  Court. 

And  your  petition  will  ever  pray,  etc. 

Lau  Ow  Bt:w, 
By  Thomas  D.  Riordan, 
Attcjrncy  and  Counsel  for  Petitioner. 
j.  hubley  ashton, 
Thomas  D.  Riordan, 

Of  Counsel  for  Petitioner. 
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DiSTKU'T   OF  Columbia,   ) 
City    or    Washington.    I 

Thomas  D.  Eiordan,  being  duly  sworn,  says  that  he  is  one  of  the  attor- 
nej'S  and  of  counsel  for  Lau  Ow  Bew,  the  petitioner  above  named,  and  as 
such  had  personal  charge  for  him  of  the  case  in  the  foregoing  petition 
mentioned  in  the  Circuit  Court  of  the  United  States  for  the  Northern  Dis- 
trict of  California,  and  in  the  United  States  Circuit  Court  of  A])peals  for 
the  Ninth  Circuit;  that  lie  has  read  the  said  petition  by  him  subscribed; 
,'uid  that  the  facts  therein  stated  are  true  to  tlie  best  of  his  information 
and  belief. 

Thomas  D.  Eiordan. 

Sworn  to  and  subscribed  before  me  this  29th  day  of  October,  1891. 

[Seal.] 

E.  L.  White, 
Notary  Public.  Bisti-ict-  nf  Cnlumbin. 

CERTIOEARI   FORM   XI.— PETITION    FOR   WRIT    OF    CERTIORARI 
TO  CIRCUIT  COURT  OF  APPEALS   IN  ADMIRALTY  CASE. 

[Granted   Bleecker   v.   Steamship   Kensington,   175   U.   S.   726.] 
To  the  Supreme  Court  of  the  United  States  of  America. 

The  Petition  of  Lizzie  Stearns  Bleecker  and 

Elsie  L.  Bleecker  for  a  Writ  of  Certiorari, 

directed  to   the   Circuit   Court   of  Appeals  for 

the     Second     Circuit,     to     bring     before     the 

Supreme    Court    the   case    of    Lizzie    Stearns 

Bleecker  and  Elsie  L.  Bleecker,  Libelants 

and  Appellants, 

against 
The    Steamship    ' '  Kensington,  ' '    her    Boilers, 

Engines,  etc.:     The  International  Naviga- 
tion  Company,   Claimants  and  Appellants. 

The  said  petitioners  respectfully  show  to  this  court  as  follows: 

I.  Your  petitioners  were,  at  the  time  of  the  commencement  of  this  suit, 
citizens  and  residents  of  the  State  of  New  Jersey,  and  the  claimant  was 
at  that  time  a  corporation,  duly  organized  and  existing  under  the  laws 
of  tlie  State  of  New  Jersey. 

II.  On  or  about  the  9th  day  of  December,  1897,  the  said  The  Interna- 
tional Navigation  Company  entered  into  a  contract  with  the  libelants  and 
petitioners  herein  for  a  valuable  consideration  to  them  paid  by  the  libel- 
ants, whereby  it  agreed  to  and  with  your  petitioners  to  convey  and  trans- 
port the  libelants  from  the  Port  of  Antwerp,  in  the  Kingdom  of  Belgium, 
to  the  Port  of  New  York,  in  the  United  States  of  America,  by  the  said 
steamship  "Kensington,"  and  by  said  steamship  to  carry  and  transport 
with  safety  to  said  Port  of  New  York,  and  there  deliver  to  the  libelants, 
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in    good   Older    and    coiulition,    the    j)ersoiial    luggage    or    baggage    of    the 
libelants. 

III.  On  or  about  the  11th  day  of  December,  1897,  the  libelants  took 
passage  at  Antwerp  for  New  York  upon  said  steamship  "Kensington," 
then  lying  at  said  Antwerp,  bound  for  said  Port  of  New  York,  and,  in 
pursuance  of  the  terms  of  the  contract  between  them  and  on  or  about  said 
day  last  mentioned,  delivered  to  the  said  The  International  Navigation 
Company,  on  board  of  said  steamship  at  Antwerp,  the  wearing  apparel  and 
other  personal  baggage  of  libelants,  to  be  transported  as  aforesaid  by  said 
steamship  to  said  Port  of  New  York,  and  there  delivered  to  the  libelants 
in  good  order  and  condition. 

IV.  Early  in  December,  1897,  your  petitioners  engaged  their  passage  from 
the  claimant  herein  in  Paris,  France.  At  that  time  they  paid  part 
of  their  passage  money,  and  received  in  return  either  a  receipt  or  a 
ticket,  which  was  not  good  until  the  balance  of  the  purchase  money  was 
paid  in  Antwerp.  In  Antwerp  they  paid  the  balance  of  the  purchase 
money.  Neither  of  them  read  the  ticket,  and  the  day  that  they  went 
on  board  the  steamer  they  gave  it  up  to  the  paymaster  (Mrs.  Bleecker, 
p.  15,  fols.  57,  58;  p.  21,  fols.  83,  84;  Miss  Bleecker,  p.  26,  fols.  101,  102). 

Your  petitioners  received  in  Antwerp  a  receipt  for  their  baggage,  which 
they  also  did  not  read,  and  which  acknowledges  the  receipt  of  their  bag 
gage,  "weight,  contents  ajid  value  unknown,  and  shipped  by  the  Eed  Star 
Line  Steamers,  subject  to  the  conditions  contained  in  the  company's  ticket 
and  bill  of  lading.  Eed  Star  Line,  Antwerp,  December,  1897.  Caisse" 
(p.  56,  fol.  222).  They  were  not  asked  concerning  the  value  of  their 
Ijaggage  by  any  agent  of  the  ship  or  of  the  shipowners  (p.  24,  fol.  96). 
The  ticket  so  far  as  is  material  is  as  follows: 

"Paris,  on  the  2  Deer.,  1897.  This  ticket  is  good  for  second-cabin  pas- 
sage of  the  persons  named  in  the  margin,  viz.,  *  *  *  by  the  British 
steamship  'Kensington'  from  Antwerp,  on  the  11th  of  December,  1897, 
at  one  o  'clock  P.  M.,  unless  prevented  from  unforeseen  circumstances. ' ' 
*  *  *  In  minute  type,  much  smaller  than  what  preceded:  '7Notiee  to 
passengers.  It  is  a  condition  upon  which  this  ticket  is  granted,  and  is 
mutually  agreed,  for  the  consideration  aforesaid,  that     *     *     * 

"  (c)  The  shipowner  or  agent  are  not  under  any  circumstances  liable  for 
loss,  death,  injury  or  delay  to  the  passenger  or  his  baggage,  arising  from 
the  act  of  God,  the  public  enemies,  fire,  robbers,  thieves  of  whatever  kind, 
whether  on  board  the  steamer  or  not;  perils  of  the  seas,  rivers  or  naviga- 
tion; accident  to  or  of  machinery,  boilers  or  steam;  collisions,  strikes, 
arrest  or  restraint  of  princes,  courts  of  law,  rulers  or  people,  or  from  any 
act,  neglect  or  default  of  the  shipowner's  servants,  whether  on  board  the 
steamer  or  not,  or  on  board  any  other  vessel  belonging  to  the  shipowner, 
either  in  matters  aforesaid  or  otherwise  howsoever.  Neither  the  shi]i- 
owner  nor  the  agent  is,  under  any  circumstances,  or  for  any  cause  what- 
ever or  however  arising,  liable  to  any  amount  exceeding  two  hundred  and 
fifty  francs  for  death,  injury  or  delay  of  or  to  any  passenger  carried  under 
this    ticket.      The    shipowner    will    use    all    reasonable    means    to    send    the 
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steamer  to  sea  in  a  seaworthy  state,  and  well-found,  but  does  not  warrant 
her  seaworthiness. 

"(d)  The  shipowner  or  agent  shall  not,  under  any  eircumstances,  be 
liable  for  any  loss  or  delay  of  or  injury  to  passengers'  baggage  carried 
under  this  ticket  beyond  the  sum  of  two  hundred  and  fifty  francs,  at 
which  such  baggage  is  hereby  valued,  unless  a  bill  of  lading  or  receipt  be 
given  therefor  and  freight  paid  in  advance  on  the  excess  value  at  the  rate 
of  one  per  cent.,  or  its  equivalent,  in  which  case  the  owner  shall  only  be 
responsible  according  to  the  terms  of  the  shipowner's  form  of  cargo  bill 
of  lading  in  use  from  the  port  of  departure,  etc.  All  questions  arising 
hereunder  are  to  be  settled  according  to  Belgian  Law. ' ' 

V.  Said  steamship  sailed  from  said  port  of  Antwerp  with  your  peti- 
tioners and  their  baggage  on  board  on  or  aboilt  the  11th  day  of  Decem- 
ber, 1897,  for  the  port  of  New  York,  and  where  said  steamship  arrived 
in  safety  on  or  about  the  23d  day  of.  December,  1897,  but  owing  to  the 
careless,  negligent,  unusual,  insufficient  and  improper  manner  in  which 
your  petitioner 's  baggage,  was  stored,  and  the  careless,  negligent  and  insuf- 
ficient manner  in  which  other  merchandise  in  said  steamship  was  stored, 
and  the  want  of  proper  care  on  the  part  of  the  master  of  said  steamship, 
his  officers  and  crew,  and  persons  employed  by  him  or  them,  the  said 
personal  baggage  of  your  petitioners,  which  was  of  the  value  of  four  thou- 
sand dollars  ($4,000),  was  in  great  part  utterly  ruined,  whereby  your  peti- 
tioners were  severally  damaged  in  the  sum  of  two  thousand  dollars  ($2,000). 

VI.  On  the  9th  of  February,  1898,  the  libel  herein  was  filed  in  the 
office  of  the  Clerk  of  the  District  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  and  on  the  same  day  the  above-named 
steamship  was  levied  upon. 

VII.  The  claimant  The  International  Navigation  Company  interposed 
an  answer  admitting  all  of  the  matters  alleged  in  the  libel  except  that  it 
agreed  to  transport  the  said  luggage  with  safety  and  to  deliver  it  in  good 
order  and  condition  except  so  far  as  that  duty  is  to  be  implied  from  its 
engagement  in  the  aforesaid  ticket,  and  that  the  said  baggage  was  dam- 
aged by  reason  of  insufficient  and  improper  stowage,  and  alleged  in  said 
answer  that  the  said  baggage  was  injured  by  reason  of  the  violence  of 
the  sea  and  unusual  weather.  For  a  further  and  independent  defense 
it  alleged  therein  that  it  was  a  part  of  the  contract  of  transportation  that 
;ill  (|uestions  arising  under  tlie  same  should  lie  settled  according  to  Bel- 
gium law  with  reference  to  which  the  alleged  contract  was  made,  and  that 
the  said  alleged  contract  contained  a  provision  which  was  alleged  to  be 
valid  under  the  law  of  Belgium  to  the  effect  that  the  shipowner  should  not 
lie  liable  for  loss  or  injury  to  the  passenger  or  his  baggage  arising  from 
perils  of  the  sea,  rivers  or  navigation,  or  from  any  act,  neglect  or  default 
of  the  shipowner's  servants.  And  for  a  further,  separate  and  partial 
defense  the  claimant  alleged  in  said  answer  that  in  and  by  said  contract 
of  transportation  it  was  provided  that  the  shipowner  should  not,  under  any 
circumstances,  be  liable  for  any  loss  or  injury  to  passengers'  baggage 
beyond  the  sum  of  two  hundred  and  fifty  francs,  at   which   such  baggage 
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is  valued,  unless  a  bill  of  lading  be  given  therefor,  and  freight  paid  in 
advance  on  the  excess  value  of  the  rate  of  one  per  cent,  or  its  equivalent, 
and  the  claimant  avers  that  no  bill  of  lading  or  receipt  was  given  or  freight 
paid  on  any  value  in  excess  of  the  sum  of  two  hundred  and  fifty  francs  by 
the  libelants  or  by  either  of  them. 

VIII.  On  the  8th  day  of  June,  1898,  the  above  suit  came  on  for  trial 
before  the  Honorable  Addison  Brown,  District  Judge  for  the  Southern  Dis- 
trict of  New  York,  who,  on  or  about  the  1st  day  of  July,  1898,  filed  his 
decision  to  the  following  effect:  That  the  aforesaid  ticket  marked  "Claim- 
ant 's  Exhibit  A ' '  was  a  contract ;  that  the  baggage  was  damaged  by  the 
negligence  of  the  men  in  charge  of  the  ship;  that  the  clauses  of  the  ticket 
which  purported  to  exempt  the  shipowner  from  liability  did  riot  apply, 
but  that  the  clause  limiting  the  liability  to  two  hundred  and  fifty  francs 
was  applicable;  and  on  the  29th  day  of  October,  1899,  a  decree  in  accord- 
ance with  said  decision  was  made  and  entered  herein  awarding  to  your 
petitioners  herein  the  sum  of  only  $96.20,  with  interest  and  costs  amount- 
ing to  $51.59,  making  in  all  the  sum  of  $151.59,  instead  of  the  sum  of 
.$4,000  with  interest  and  costs. 

Upon  said  trial  your  petitioners  offered  to  prove  the  value  of  their  said 
baggage,  and  that  the  value  of  the  baggage  of  each  of  them  exceeded  in 
value  the  sum  of  $2,000;  but  the  said  District  Judge  excluded  the  testi- 
mony so  offered  by  your  petitioners.  Said  judge,  however,  admitted  testi- 
mony and  evidence  which  showed  that  the  value  of  the  said  baggage  of 
each  of  your  petitioners  exceeded  the  sum  of  two  hundred  and  fifty  franco 
(pp.  15-17,  fols.  59-66). 

IX.  On  or  about  the  29th  day  of  October,  1898,  your  petitioners  were 
duly  allowed  by  the  said  Honorable  Addison  Brown,  District  Judge  for 
the  Southern  District  of  New  York,  an  appeal  from  his  said  decree  to 
the  United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and 
it  was  ordered  that  a  certified  transcript  of  the  record  and  all  proceedings 
in  the  said  case  be  forthwith  transmitted  to  the  United  States  Circuit 
Court  of  Appeals. 

X.  A  certified  transcript  of  the  record  and  of  all  proceedings  in  the 
f-ase  was  duly  so  transmitted  to  the  said  United  States  Circuit  Court  of 
Appeals;  and  on  or  about  the  21st  day  of  April,  1899,  the  appeal  by  your 
petitioners  from  so  much  of  the  aforesaid  decree  which  does  not  award 
to  each  of  your  petitioners  severally  damages  in  the  sum  of  two  thousand 
dollars,  and  from  that  part  of  said  decree  which  limits  the  recovery 
of  each  of  your  petitioners  for  damages  to  the  sum  of  forty-eight  and  10-100 
dollars,  came  on  to  be  heard,  and  together  with  a  cross-appeal  by  the 
claimants  was  argued  by  counsel  for  all  parties  before  Judges  Wallace, 
Laeombe  and  Shipman.  And  thereafter,  and  on  the  25th  day  of  May, 
1899,  said  Circuit  Court  of  Appeals  rendered  and  filed  an  opinion  and 
decisions  written  by  Judge  Laeombe,  which,  among  other  things,  held  that 
the  provisions  of  section  2  of  the  Harter  Act  as  to  the  limiting  of  liability 
by  bills  of  lading  or  shipping  documents  does  not  apply  to  passenger  tickets; 
that  a  stipulation  in  a  passenger  ticket  which  limits  the  liability  of  the  car- 
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rier  for  loss  of  baggage  to  two  hundred  and  fifty  francs,  unless  the  passen- 
ger declares  the  value  of  his  baggage  in  excess  of  such  amount,  pays  for  the 
transportation  of  the  excess  and  takes  a  bill  of  lading  therefor,  is  not  so 
unreasonable  as  to  be  void  as  against  public  policy ;  and  that  sucii  a 
stipulation,  though  in  terms  limiting  the  liability  of  the  "shipowner  or 
agent"  only,  inures  to  the  benefit  of  the  ship  itself.  Said  opinion  and 
decision  affirmed  said  decree  of  said  District  Court;  and  a  mandate  issued 
accordingly  from  said  Circuit  Court  of  Appeals  to  said  District  Court. 

XI.  On  or  about  the  6th  day  of  July,  1899,  an  order  was  made  by  the 
District  Court  of  the  United  States  for  the  Southern  District  of  New  York 
and  entered  in  the  office  of  the  Clerk  of  said  Court  on  the  same  day,  which 
order  directed  that  the  libelants  file  with  the  Clerk  of  said  Court  on  or 
before  the  12th  day  of  July,  1899,  the  mandate  issued  herein  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit ;  which  man- 
date ordered,  adjudged  and  decreed  that  the  decree  of  said  District  Court 
be,  and  it  thereby  was,  affirmed  without  interest  or  costs;  and  said  order 
further  directed  that  all  proceedings  upon  the  decree  to  be  entered  upon 
the  said  mandate  be,  and  they  thereby  were,  stayed  until  the  14th  day  of 
November,  1899. 

XII.  In  accordance  with  said  order,  on  the  lUth  day  of  July,  1899,  the 
said  mandate  was  duly  filed  in  the  office  of  the  Clerk  of  tlie  United  States 
Distr'ct  Court  for  the  Southern  District  of  New  York. 

XIII.  On  or  about  the  20th  day  of  July,  1899,  without  prejudice  to  tiie 
rights  of  your  petitioners  to  apply  to  this  court  for  a  writ  of  certiorari, 
an  order  was  duly  made  by  the  United  States  District  Court  for  the 
Soiitheru  District  of  New  Y'ork  and  entered  in  the  office  of  tlie  Clerk  of  said 
Court  on  the  same  day,  which,  among  other  things,  ordered,  adjudged  and 
decreed:  that  the  decree  of  the  said  Circuit  Court  of  Appeals  be,  and  it 
thereby  is  made  the  decree  of  the  United  States  District  Court  for  the 
Southern  District  of  New  York;  and  that  the  decree  of  said  District  Court 
entered  herein  on  the  10th  day  of  October,  1898,  be  and  it  thereby  is 
affirmed. 

XIV.  The  questions  and  proj)Ositions  of  law  involved  in  this  case  are 
substantially  as  follows: 

I.  Is  the  following  clause,  in  a  ticket  purchased  in  Paris,  France,  for  the 
transport  of  a  passenger  from  Antwerp,  Belgium,  to  the  City,  County  and 
State  of  New  York,  upon  an  ocean  steamship,  reasonable,  valid  and  en- 
forceable in  a  court  of  the  United  States  assuming  the  Belgian  law  does  not 
forbid  such  a  contract? 

"The  shipowner  or  agent  shall  not  under  any  circumstances,  be  liable 
for  any  loss  or  delay  of  or  injury  to  passengers'  baggage  carried  under 
this  ticket  beyond  the  sum  of  two  hundred  and  fifty  francs,  at  which  such 
baggage  is  hereby  valued,  unless  a  bill  of  lading  or  receipt  be  given  there- 
for, and  freight  paid  in  advance  on  the  excess  value  at  the  rate  of  one 
per  cent.,  or  its  equivalent,  in  which  case  the  shipowner  shall  only  l)e  re- 
sponsible according  to  the  terms  of  the  shii)owner's  form  of  cargo  bill  of 
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lading,  in  use  from  the  port  of  departure.     All  questions  arising  hereunder 
are  to  be  settled  according  to  the  Belgian  law. ' ' 

II.  Does  the  following  language,  in  a  ticket  purchased  in  Paris,  France, 
for  the  transport  of  a  passenger  from  Antwerp,  Belgium,  to  the  City, 
County  and  State  of  New  York,  upon  an  ocean  steamship  release  the 
steamship  from  liability  in  a  suit  in  admiralty  in  rem  brought  by  the 
passenger,  assuming  that  the  Belgian  law  does  not  forbid  such  a  contract? 

"The  shipowner,  or  agent,  shall  not,  under  any  circumstances,  be  liable 
for  any  loss  or  delay  of  or  injury  to  passengers'  baggage  carried  under  this 
ticket  beyond  the  sum  of  two  hundred  and  fifty  francs,  at  which  such  bag- 
gage is  hereby  valued,  unless  a  bill  of  lading  or  receijjt  be  given  therefor, 
and  freight  paid  in  advance  on  the  excess  value  at  the  rate  of  one  per 
cent.,  or  its  equivalent,  in  which  case  the  shipowner  shall  only  be  responsible 
according  to  the  terms  of  the  shipowner's  form  of  cargo,  bill  of  lading,  in 
use  from  the  port  of  departure.  All  questions  arising  hereunder  are  to  be 
settled  according  to  the  Belgian  law. ' ' 

III.  Does  the  Harter  Act — viz.,  chapter  105,  of  the  laws  passed  by  the 
fifty-second  Congress  at  its  twentieth  session,  which  is  published  in  volume 
27  of  the  statutes  at  large  at  page  445 — apply  to  and  regulate  the  liability  in 
admiralty  of  an  ocean  steamship  which  transports  from  Antwerp,  Belgium, 
to  the  City,  County  and  State  of  New  York,  trunks,  which  are  the  property 
of  a  passenger  upon  said  steamship  when  the  contract  between  the  pas- 
senger and  the  steamship,  its  owner  and  agent  is  embraced  in  a  document 
called  a  ticket,  in  print  and  manuscript  form,  signed  by  the  agents  of  the 
owners  of  the  steamshijjs  and  also  in  a  receipt  for  said  ticket  in  the  follow- 
ing language: 

"Total  fr. 

"Weight,  contents  and  value  unknown  and  shipped  by  the  Bed  Star 
Line  steamer,  subject  to  the  conditions  contained  in  the  company's  ticket 
and  bill  of  lading.  Red  Star  Line. 

"Antwerp,  Dec.  97.  Caisse.  " 

All  of  said  questions  were  duly  raised  and  argued  by  your  petitioners 
in  said  District  Court  and  in  said  Circuit  Court  of  Appeals. 

XV.  Concerning  the  clause  in  said  ticket  limiting  the  liability  of  the 
carrier,  Judge  Lacombe  said  in  his  opinion,  which  is  reported  in  Volume  94 
of  the  Federal  Reporter  at  page  888. 

"However  unreasonable  would  be  a  'condition'  attemjiting  to  relieve  the 
carrier  entirely  from  liability  in  excess  of  some  named  amount,  there 
seems  to  be  no  impropriety  in  the  carrier's  requiring  the  passenger  to 
declare  the  value  of  the  baggage  in  excess  of  such  named  amount,  to  take 
regular  bill  of  lading  therefor,  and  to  pay  for  its  transportation  in  pro- 
portion to  its  value,  with  the  proviso  that,  if  he  fails  so  to  do,  the  carrier 
will  not  be  liable.  As  to  the  question  whether  the  sum  named  (two  hun- 
dred and  fifty  francs)  is  too  small,  the  suyireme  court,  in  The  Majestic, 
supi-a,  intimated  some  doubt  as  to  the  reasonableness  of  ten  pounds  in  the 
case  of  a  first  cabin  passenger 's  baggage,  but  rendered  no  decision  thereon. 
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In  view  of  the  circunistauce  that  the  condition  complained  of  contained 
an  offer  to  carry  the  excess  value  under  a  regular  bill  of  lading,  we  are 
not  prepared,  in  the  absence  of  authority,  to  hold  that  two  hundred  and 
fifty  francs  is  an  unreasonable  valuation  for  personal  baggage  of  a  second- 
cabin  passenger  not  thus  carried." 

XVI.  In  The  Majestic,  166  U.  S.  375,  386,  this  court,  speaking  through 
the  Chief  Justice  of  the  United  States,  said  concerning  the  following 
clause : 

' '  Neither  the  shipowner  nor  the  passage  broker  or  agent  is  in  any  case 
liable  for  loss  or  injury  to  or  delay  in  delivery  of  luggage  or  personal 
effects  of  the  passenger  beyond  the  amount  of  ten  pounds  unless  the  value 
of  the  same  l)e  declared  at  or  before  the  issue  of  this  contract  ticket,  and 
freight  at  current  rates  for  every  kind  of  property, ' '  with  certain  ex- 
ceptions, ' '  is  paid ;  ' '  that  it  was  a  ' '  limitation  which  we  must  say  docs  not 
strike  us  as  reasonable,  in  view  of  the  'twenty  cubical  feet'  of  baggage 
for  each  which  the  company  had  expressly  contracted  to  carry. ' ' 

In  the  case  of  Glovinsky  v.  Canard  Steamship  Co.  (4  N.  Y.  Miscella- 
neous Reports,  266)  the  General  Term  of  the  City  Court  of  New  York 
held  that  the  same  limitation,  to  the  amount  of  fifty  dollars  ($50),  upon 
the  lialiility  of  a  transatlantic  steamship  company  for  damage  to  the 
l)aggag(>  of  a  steerage  passenger,  when  it  was  contained  in  passenger 
ticket,  was  unreasonable  and  void.  The  sum  of  one  hundred  dollars  ($100) 
is  the  usual  limitation  for  such  damage  in  railroad  tickets  for  short  jour- 
neys in  the  United  States. 

XVII.  And  your  petitioners  further  aver  that  the  present  case  is  one 
in  which  it  is  proper  for  this  court  to  issue  a  writ  of  certiorari,  for  the 
following  reasons,  among  others: 

1.  Because,  in  the  case  of  The  Majestic,  supra,  this  court  intimated 
tliat  a  provision  in  a  passenger  ticket  exempting  the  carrier  from  all 
liability  for  loss  of  baggage  beyond  ten  pounds  is  unreasonable. 

2.  Because  the  Circuit  Court  of  Appeals  held  that  there  is  no  author- 
ity as  to  what  is  a  reasonable  limitation  of  liability  for  baggage  in  a 
passenger  ticket. 

3.  Because  the  questions  of  law  involved  herein  have  not  been  passed 
upon  by  this  court. 

4.  Because  the  public  interest  and  the  interests  of  jurisprudence  require 
the  decision  of  this  court  upon  the  question  of  law  involved  herein. 

5.  Because,  in  view  of  the  large  number  of  persons  using  similar  steam- 
sliip  tickets,  said  questions  are  of  sufficient  general,  national  and  material 
importance  and  interest  as  to  make  it  necessary  that  they  should  be  deter- 
mined by  the  court  of  last  resort. 

6.  Because  there  is  a  conflict  in  this  respect  between  the  law  as  ex- 
pounded by  said  Circuit  Court  of  Appeals  and  the  rule  observed  in  the 
State  Courts  held  in  the  same  district  and  circuit. 

Wherefore  your  petitioners  pray  that  this  Honorable  Court  will  be 
]ileased  to  grant   a  writ  of  certiorari  in  this  case  to  the  Circuit  Court  of 
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Appeals  for  the  Second  Ciniiit  to  bring  up  this  case  to  this  Honorable 
Court  for  such  jiroceediugs  tlierein  as  to  this  Honorable  Court  may  seem 
,'just. 

Lizzie  Stearns  Bleecker. 
Elsie  L.  Bleecker. 
EoGER  Foster, 

Petitioners '   Attorney. 


State  op  New  York, 
Southern    District    of    New    York 


.ss. 

Lizzie  Stearns  Bleecker  and  Elsie  L.  Bleecker,  l)eing  duly  sworn,  say,  and 
each  for  herself  says:  I  have  read  the  foregoing  petition.  The  same  is 
true  to  my  own  knowledge,  information  and  belief;  my  knowledge  is  de- 
rived from  the  record  in  this  case  and  from  what  has  taken  place  in  my 
presence  and  hearing  in  the  court  in  which  this  action  has  been  heard. 

Lizzie  Stearns  Bleecker. 
Elsie  L.  Bleecker. 
Sworn  to  before  me  this  20th  day  of  September,  1899. 
[Seal.]  George  E.  Hammond, 

Notary  Public. 
I   hereby   certify   that  I   have   examined   the   foregoing   petition,   and   in 
my  opinion  the  petition  is  well  founded,  and  that  the  case  is  one  in  which 
tlie  prayer  of  the  petitioners  should  be  granted  by  this  court. 

EoGER  Foster, 

Of   Counsel   for  Petitioners. 

CEETIOEAEI   FOEM    XII.— PETITION    TO    SUPEEME    COUET   FOE 

WEIT  OF  CEETIOEAEI  TO  EEVIEW  DECISION  OF  CIECUIT 

COUET  OF  APPEALS   IN  TEADE-MAEK   CASE. 

[Writ  granted,  221  U.  S.  580,  in  which  the  author  was  counsel.] 

SUPEEME  COUET  OF  THE  LTSTITED  STATES,  OCTOBEE  TEEM,  1908. 

Pere  Alfredo  Luis  Baglin,  Superior-Generall 
of  the  order  of  Carthusian  Monks,  for  Him- 
self and  all   of  the  other  Members   of   said  I 
Order,  I 

Petitioners,  f 
vs. 
The  Cusknier  Company,  j 

Eespondent.  j 

To  the  Honorable  the  Justices  of  the  Supreme  Court  of  the  United  States: 
The    Petition    of    Pere    Alfredo    Luis    Baglin,    Superior-General    of    the 
Order  of  Carthusian  Monks,  for  himself  and  all  the  other  members  of  the 
said  Order,  respectfully  shows  as  follows: 

1.  That  the  Order  of  Carthusian  Monks,  known  also  as  the  Congrega- 
tion of  or  Order  of  the  Chartreux,  is  a  religious  Order  of  voluntary  asso- 
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ciation,  which,  uji  U>  the  vefir  1903,  had  maintained  almost  iniiiitfrin|.tedlv 
for  several  hnndred  years  its  main  cliartreuse  or  "Mother  House"  (the 
abode  of  its  Superior-General)  near  Voiron,  in  the  Department  of  Isere, 
Republic  of  France, — the  exact  location  of  said  main  chartreuse  beinji  on 
the  demesne  now  known  as  "La  Grande  Chartreuse.'' 

2.  That  the  said  Carthusian  Monks  have  for  several  Inuidred  years  last 
))ast  carried  on  the  manufacture  of  a  certain  liqueur  or  cordial,  known 
throughout  the  world  as  "Chartreuse,"  which  said  liqueur  or  cordial  has 
been  and  now  is  manufactured  exclusively  by  them,  in  acconlance  with  a 
secret  recipe  or  formula  whereof  the  said  Carthusian  Monks  have  been 
and  now  are  the  sole  ])ro])rietors,  and  which,  by  reason  of  its  cxccilcncr. 
the  care  and  skill  exercised  in  making  it,  and  the  good  repute  of  its  makers, 
has  beccme  widely  and  favorably  known,  and  is,  and  always  has  been, 
known  by  the  trade-name  "Chartreuse." 

."!.  That  in  the  year  190::^,  in  consequence  of  the  iMiforccment  by  the 
French  Government  of  a  legislative  enactment  known  as  the  "Associations 
Act"  of  July  1,  1901,  the  said  Carthusian  Monks  were  expelled  from 
French  territory,  and  thereu])on'  they  did  establish  at  Tarragona,  in  the 
Kingdom  of  Spain,  their  factory  for  the  continuance  of  their  ancient  busi 
ness  of  making  the  liqueur  or  cordial  known  as  "Chartreuse";  and  from 
that  time  to  the  present,  said  manufacture  of  Chartreuse  liqueurs  has  been 
(and  still  is  being)  carried  on  in  accordance  witli  said  origiual  se<'rrt 
recipe  or  formula  (which  is  still  the  exclusive  property  of  said  Carthusian 
Monks)  ;  and  in  fabricating  said  liqueurs  at  their  factory  in  Tarragoiui 
said  Carthusian  Monks  have  emjiloyed  identically  the  same  ingredients  as 
have  been  used  for  time  immemorial  in  fabricating  the  same. 

i.  Said  liqueur  or  cordial  has  been  commonly  packed  in  bottles  of  jk'cu 
liar  design  having  conspicuously  ground  therein  the  word  "Chartreuse" 
together  with  distinctive  markings  and  ecclesiastical  symbols  which  have 
been  adopted  by  the  Order  of  Carthusians,  to  wit,  a  segmented  circle  sur- 
mounted by  a  cross  and  seven  .stars,  said  bottles  also  bearing  distinctive 
labels  Avhereon  is  found  the  word  "Chartreuse"  and  the  facsimile  of  the 
signature  of  L.  Gamier,  who  was,  a  half  century  or  over  ago,  the  "  Pro- 
cureur"  of  said  Order.  A  reproduction  of  cei-tifieate  of  Trade  :\Iark  Kegis- 
tration  No.  :',,989,  September  12,  1876,  opposite  this  page,  shows  the  gen- 
eral style  of  bottle  and  labels  used  by  petitioners.  .  ;. 

5.  That  in  the  year  1876,  the  said  Order,  by  its.  then  Prociireur,-  Fre.re 
(that  is  to  say,  "Brother")  Mateel  Marie -Grezier,  caused  .the  said  name 
"Chartreuse"  to  be  registered  in  the  United  States  Patent  Office  on  behalf 
of  said  Order,  as  evidenced  by  certificate  of  registration  No.  3377,  dated 
January  25,  1876;  and  that  in  the  year  1884,  said  Order  caused  a  re- 
registration  of  said  mark  by  its  Procureur  (Frt^re  Grezier).  as  evidenced 
by  certificate  No.  10,897,  dated  January  29,  1884. 

I).   That,   after   the   migration    of   petitioners   from    France   ,as    aforesaid, 
tiie  Procureur  of  the   Republic   of  France  addressed  to  the  Civil   Court  of 
First  Instance  of  .Grenoble,   France,   a   Petition   praying   for   the   appoint 
ment -of,  one    Henrj   Leeouturier   as.  ,a   ."sequestrating   administrator    aad 


4470  APPENDIX 

liquidator  of  the  property  of  the  Congregation  called  des  Chartreux,  not 
only  the  properties  situated  and  held  at  the  principal  monastery  at  St. 
Pierre  des  Chartreuse,  but  also  those  held  by  the  said  Congregation  in 
France  at  its  different  establishments":  and  thereupon  the  said  Court  at 
Grenoble,  by  a  judgment  rendered  March  31,  1903,  did  appoint  the  said 
Lecouturier  as  administrator  and  liquidator  of  the  property  of  the  Con- 
gregation then  in  France;  and  by  virtue  of  certain  other  subsequent  judg- 
ments and  decrees  of  the  French  Courts,  the  property  of  the  Monks  then 
in  France  was  seized  by  said  Lecouturier;  and  the  latter  thereupon  con- 
tracted with  a  manufacturer  of  distilled  liquors,  one  Cusenier,  to  manu- 
facture and  to  sell  as  "Chartreuse"  a  liqueur  or  cordial,  and  assumed  to 
authorize  said  Cusenier  to  market  the  same  in  bottles  identical  in  appear- 
ance with  those  long  used  by  your  petitioners,  and  under  labels  and  other 
markings  so  nearly  as  possible  identical  with  those  theretofore  used  exclu- 
sively by  the  said  Monks  in  the  marketing  of  their  genuine  ' '  Chartreuse. ' ' 

7.  The  said  Lecouturier,  or  his  concessionaire  the  said  Cusenier,  thereafter 
assumed  to  appoint  one  Jules  Aubry,  who  in  turn  assumed  to  appoint  the 
Cusenier  Co.  (respondent  herein),  of  which  Company  said  Aubry  was  Vice- 
President,  to  be  the  sole  agent  for  the  United  States  and  Canada  for  the 
sale  of  the  cordial  or  liqueur  manufactured  and  put  up  l)y  the  said  Cuse- 
nier in  France,  as  aforesaid. 

8.  That  thereafter,  namely,  on  January  4,  1905,  the  said  Aubry  or  his 
representative,  the  respondent  herein,  being  about  to  import  a  large  num- 
ber of  cases  of  the  so-called  "Chartreuse"  into  this  country,  and  having 
made  shipment  of  the  same  to  this  country,  your  petitioners  filed  in  the 
Circuit  Court  of  the  L'nited  States,  for  the  Southern  District  of  New  York, 
a  bill  of  complaint  praying  for  the  usual  injunction  and  accounting;  that 
a  motion  for  preliminary  injunction  was  brought  within  a  week  thereafter, 
and  on  January  11,  1905,  a  broad  and  comprehensive  injunction  order  was 
issued  by  Hon.  E.  Henry  Lacombe,  Circuit  Judge,  against  the  respondent 
herein;  thereafter,  the  respondent  herein  appealed  to  the  Circuit  Court 
of  Appeals,  for  the  Second  Circuit,  and  the  cause  coming  on  in  due  time 
for  argument,  the  said  Court  of  Appeals,  by  a  majority  opinion,  modified 
the  injunction  granted  by  Judge  Lacombe  at  Circuit,  on  the  ground  that 
such  sweeping  relief  should  not  be  given  on  proofs  so  meagre  as  those 
before  the  Court  at  that  time;  but  the  late  Judge  Townsfnd  dissented 
from  the  majority  opinion  of  the  Court  of  Appeals  and  filed  an  opinion  to 
the  effect  that  the  injunction  as  originally  granted  by  Judge  Lacombe 
should  not  be  modified,  saying  (141  Fed.  Eep.,  497,  499)  there  was 

"no  uncertainty  as  to  the  material  facts  upon  which  the  injunction 
was  granted,  namely,  the  validity  of  the  trade-name  "Chartreuse," 
complainants '  title  and  long-continued  possession,  and  the  infringe- 
ment by  defendant,  and  deception  of  the  public.  The  only  doubts 
raised  are  as  to  defendant 's  rights  even  in  France. ' ' 

9.  Thereafter,  full  proofs  having  been  taken,  both  in  this  country  and 
abroad,  the  cause  came  on  for  final  hearing  at  Circuit,  and  his  Honor  Judge 
Hough   sustained   the   bill   of   complaint,   and    granted   the    relief   therein 
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prayed,  concluding  his  opinion  h\  saying  that  to  do  otherwise  "by  every 
canon  of  American  law ' '  would  '  *  amount  to  confiscation. ' '  A  decree  in 
accordance  with  the  opinion  was  thereupon  entered  and  an  injunction  order 
issued  which  was  substantially  identical  with  the  injunction  originally  issued 
by  his  Honor  Judge  Lacombe  on  motion   for  preliminary  injunction. 

10.  Thereupon  the  respondent  again  appealed  to  the  United  States  Cir- 
cuit Court  of  Appeals,  for  the  Second  Circuit,  from  tlie  decree  granted 
by  Judge  Hough;  and,  the  cause  coming  on  for  argument,  the  said  Court 
of  Appeals  in  due  time  handed  down  its  opinion  affirming  the  decree  ap- 
pealed from,  except  as  to  the  paragraph  numbered  4  of  said  decree.  The 
paragraph  numbered  1  of  said  decree,  as  affirmed  by  the  Court  of  Appeals, 
reads  as  follows  (Traiis.,  p.  1567)  : 

"1.  Adjudged,   Ordered  and  Decreed   that  the  word   symbol   'Char- 
treuse,' as  applied  to  liqueur  or  cordial,  is  a  good  and  valid   trade- 
mark, and  in  this  country  has  been  and  is  now  the  sole  and  exclusive 
property    of   the   Carthusian   Monks    or    Fathers    ('Peres    Chartreux') 
complainants   herein;    and   that   the   said   word    sj'mbol,    'Chartreuse,' 
accompanied  by  the   fac-simile   signature   of  L.   Garnier,  as   set   forth 
in  U.  S.  Trade-mark  Certificate  No.  3377  registered  in  the  U.  S.  Patent 
Office,    January    25,    1876    (re-registered    January    29,    1884,    as    No. 
10,897)    and  in  U.   S.  Certificate   No.   3989,   registered   September    12, 
1876   (re-registered  Januarj'  29,  1884,  as  No.  10,898),  and  as  appear- 
ing upon  'Complainants'  Exhibit,  Bottle  of  Chartreuse  sold  by  Batjer 
&  Co.,'  constitute  good  and  valid  trade-marks,  and  in  this  country  have 
been  and  now  are  the  sole  and  exclusive  property  of  said  complainants 
the  Carthusian  Monks   or  Fathers    ('Peres   Chartreux');    and   that   in 
this  country  the  said  complainants  still  have  the  right,  and  the  exclu- 
sive right,  to  use  the  said  marks,  or  any  of  them,  upon  liqueurs  or  cor- 
dials manufactured  by  the  complainants. ' ' 
Then,  after  thus  holding  that  the  trade-mark  "Chartreuse"  was  a  good 
and  valid  trade-mark,  and  that  in  this  country  it  was  the   exclusive  prop- 
erty of  the  Carthusian  Mf)nks,  the  Court  of  Appeals  nevertheless  proceeded 
to  modify  the  paragraph  numbered  4  of  the  decree  appealed  from   so  as 
to  allow   the   respondent  herein  to   use   the   trade-mark   "Chartreuse,"    on 
liqueur  or  cordial  sold  by  respondent,  if   (Trans.,  p.  1591) 

"so  used  as  clearly  to  distinguish  such  liqueur  or  cordial  from  the 
liqueur  or  cordial  manufactured  by  the  complainants, ' ' 
and  also  to  allow  the  respondent  herein  to  make  use  of  the  peculiarly 
shaped  bottle  which  the  Carthusian  Monks  had  used  for  many  generations 
as  a  package  for  their  liqueur  or  cordial, — and  this  after  saying  in  their 
opinion  (Trans.,  p.  1589)  : 

"A  purchaser  is  compelled  to  rely  upon  external  appearances  and 
if  he  wanted  the  Monks'  product  he  would  be  justified  in  thinking  he 
had  procured  it  if  the  bottle  were  identical  in  appearance  with  that 
which  contained  the  liqueur  of  years  ago  when  he  first  became  ac- 
quainted with  it"  (our  italics). 
But  the  said  Court  of  Appeals  awarded  a  perpetual  injunction  against 
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the  use  by  the  respondent  herein  of  tlie  fac -simile  signature  of  L.  Garnier, 
or  any  of  the  above  specified  details  of  the  trademarks  referred  to,  or 
from  in  any  manner  dealing,  within  this  country,  in 

"any  liqueur  or  cordial  not  manufactured  by  complainants,  in  any 
dress  or  package  like  or  simulating  in  any  material  respects  the  dress 
or  package  heretofore  used  by  complainants — and  in  particular  from 
making  use  of  any  label  or  symbol  like  or  substantially  similar  to  those 
appearing  on  'Complainants'  Exhibit  Defendant's  Liqueur,'  being  the 
bottle  now  on  file  as  an  exhibit  in  this  Court — and  from  in  any  wise 
attempting  to  make  use  of  the  good-will  and  reputation  of  complain- 
ants in  putting  out  in  this  country  any  liqueur  or  cordial  not  made  by 
complainants. ' ' 

11.  The  Court  of  Appeals  in  their  said  opinion  suggested  two  forms  of 
label,  of  which  the  Court  said  they  could  ' '  see  no  reason  why  the  defend- 
ant should  not  be  permitted ' '  to  use  them,  ' '  printed  in  any  language. ' ' 
The  second  of  these  labels  proposed  by  the  Court  of  Appeals  begins  with 
the  words  "Liqueur  made  at  the  Grande  Chartreuse," — the  identical  words 
which  the  Carthusian  Monks  have  for  generations  used  on  their  old  labels. 
It  is  true  that  these  words  as  used  by  the  Carthusian  Monks  were  printed 
in  French  ("Liqueur  Fabriquee  a  la  Gde.  Chartreuse"),  but  the  Court  of 
Appeals  says  that  the  defendant  may  use  either  of  these  proposed  labels 
"printed  in  any  language."     (Trans.,  p.  1590.) 

12.  Your  petitioners  submit  that,  if  the  respondent  be  permitted  to  use 
the  word  "Chartreuse,"  if  it  be  permitted  to  use  the  peculiarly  shaped 
bottle  of  the  Carthusian  Monks,  and  if  in  addition  to  this  it  be  permitted 
to  use  the  identical  words  ("Liqueur  Fabriquee  a  la  Gde.  Chartreuse")  the 
only  conspicuous  words  on  the  old  labels  of  the  Carthusian  Monks  the 
admitted  property  rights  of  petitioners  will  be  seriously  damaged,  and  full 
opportunity  will  be  afforded  to  all  unscrupulous  dealers  to  sell  the  liqueur 
of  this  respondent  as  and  for  the  original  and  genuine  Chartreuse  of  the 
Carthusian  Monks;  in  fact,  the  rights  granted  to  respondent  under  such 
decree  would  amount  in  substance  to  the  right  appropriate  and  use  the  rec- 
ognized trade-mark  of  the  Order  of  the  Chartreux. 

13.  At  different  times,  seven  United  States  Judges  have  heard  argu- 
ment and  written  or  concurred  in  opinions  on  the  subject-matter  of  this 
litigation;  three  Judges  (Lacombe,  Townsend,  Hough,  JJ.)  of  the  said 
seven  were  most  emphatic  in  their  opinions  that  the  Bill  of  Complaint 
should  be  sustained  and  the  prayers  thereof  granted;  one  of  said  Judges 
(Wallace,  J.,  who  sat  in  the  Court  of  Appeals  on  the  appeal  from  the 
order  granting  a  preliminary  injunction)  declined  to  pass  finally  on  the 
case  on  the  meagre  proofs  (ex  parte  affidavits)  then  before  him;  two  of 
said  Judges  (Coxe  and  Ward,  J  J.,  on  appeal  after  final  hearing)  held  that 
the  Bill  should  be  sustained  but  that  the  decree  should  be  modified  as  herein 
before  stated;  and  the  last  of  said  seven  Judges  (Noyes,  J.)  concurred 
in  the  result  obtained  by  the  holding  of  Coke  and  Ward,  JJ.,  but  arrived 
at  that  result  by  a  process  of  reasoning  radically  different  from  that  of  the 
majority  of  the  said  Court  of  Appeals. 
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14.  From  the  foregoing-  recital  it  will  be  seen  that  this  cause  involves 
questions  of  unusual  gravity  and  iuijjortance, — questions  involving  the  inter- 
pretation of  the  trade-mark  laws  of  the  United  States  and  of  the  protection 
afforded  thereunder;  involving  also  the  effect  upon  a  business,  good-will, 
and  trade-marks  existing  in  the  United  States  of  the  French  law  known  as 
the  "Associations  Act";  also  the  effect  upon  American  trade-marks  and 
good-will  of  the  decrees  of  French  Courts,  and  the  actions  of  the  receiver 
appointed  thereunder;  also  the  effect  upon  the  same  property-rights  of  the 
transfer  of  the  factory  of  the  Monks  from  France  to  Spain,  and  of  the 
changes  made  by  them  in  their  bottles  and  labels;  and  involving  also  the 
interests  of  the  American  public  to  be  protected  from  fraudulent  substitu- 
tion of  an  imitation  article  for  that  with  which  the  trade-mark  "Char- 
treuse ' '  has  been  for  several  generations  associated  (Medicine  Co.  v.  Wood, 
108  U.  S.  218,  223). 

Whereforf,  in  order  that  the  foregoing  and  other  matters  may  be 
properly  considered  and  adjudicated,  your  petitioners  pray  that  this  Honor- 
able Court  will  grant  its  writ  of  certiorari  directed  to  said  Circuit  Court  of 
Appeals,  for  the  Second  Circuit,  requiring  the  complete  record  of  this  cause 
in  said  Court  to  be  certified  to  this  Court,  and  that  this  Court  will  thereupon 
proceed  to  correct  the  errors  herein  complained  of,  and  reverse  the  decree  of 
said  Circuit  Court  of  Appeals  in  so  far  as  the  decree  of  the  Circuit  Court 
is  modified  thereby,  and  remand  said  cause,  and  give  to  your  petitioners  such 
other  and  further  relief  as  the  nature  of  the  case  may  require,  and  to  the 
Court  may  seem  proper  in  the  premises. 

And  your  petitioners,  having  already  taken  an  appeal  to  this  Court  from 
the  said  decision  of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  but 
being  uncertain  whether  they  are  entitled  to  an  appeal  as  matter  of  right, 
therefore,  they  further  pray  the  Court  to  direct  that  the  transcript  of  the 
record  herein,  filed  under  said  appeal,  be  accepted  as  the  return  to  the 
eerticrari. 

And  your  petitioners  will  ever  pray. 

Peke  Alfredo  Luis  Baglin, 
Superior-General   of   the   Order   of   Carthusian 
Monks,    for    himself    and    all    of    the    other 
members  of  said  Order. 

By    Philip    Mauro, 

Their  Attorney. 
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CERTIOKAEI  FORM  XIII.— PETITION    TO   SUPREME    COURT   FOR 

WRIT    OF    CERTIORARI    TO    REVIEW    DECISION    OF 

CIRCUIT  COURT  OF  APPEALS  IN  CASE  INVOLVING 

LEGITIMACY  OF  CHILD. 

[Application  denied.] 

TO     THE     SUPREME     COURT     OF     THE     UNITED     STATES     OF 

AMERICA : 

The  petition  of  Leonora  A.  Arnold  and  Thomas  E.  Arnold,  her  husband, 
for  a  writ  of  certiorari  directed  to  the  Circuit  Court  of  Appeals,  for  the 
Second  Circuit,  to  bring  before  the  Supreme  Court  the  case  of 

LiONORA  A.  Arnold  and  Thomas  E.  Arnold, 
her  husband, 
Complainants  and  Appellants, 
vs. 
Charles  A.  Chesebrough,  individually  and  as 
Executor  and  Trustee  under  the  Last  Will 
and    Testament    of    Margaret    Chesebrough, 
and  Elizabeth  Lounsbury,  as  Executrix  of 
the  Last  Will  and  Testament  of  Stephen  R. 
Lounsbury,    deceased, 

Defendants  and  Appellees. 

The  said  petitioners  respectfully  show  to  this  Court  as  follows: 

I. — That  your  petitioners  were,  at  the  time  of  the  commencement  of  this 
action,  citizens  and  residents  of  the  State  of  New  Jersey,  and  the  defendants 
were  at  that  time  citizens- and  residents  of  the  State  of  New  York. 

II. — That  on  the  10th  day  of  November,  1860,  one  Margaret  Chesebrough, 
a  widow,  died,  leaving  her  surviving  as  her  only  heirs-at-law,  her  two  sons, 
Blasius  M.  Chesebrough,  the  father  of  the  petitioner,  Leonora  A.  Arnold, 
and  Charles  A.  Chesebrough,  one  of  the  defendants  in  said  action. 

III. — That  upon  her  decease  said  Margaret  Chesebrough  left  a  last 
will  and  testament,  which  was  thereafter  duly  admitted  to  probate  by  the 
Surrogate  of  the  City  and  County  of  New  York,  on  the  26th  day  of 
November,  1860  (pages  4  to  8,  Pleadings  and  Orders,  vol.  5),  in  and  by 
which,  after  making  certain  specific  bequests,  she  devised  the  rest,  residue 
and  remainder  of  her  estate,  real  and  personal,  to  her  executors  and  trus- 
tees therein  named  and  appointed,  to  wit,  said  defendant  Charles  A.  Chese- 
brough, said  Blasius  M.  Chesebrough  and  one  Stephen  R.  Lounsbury,  in 
equal  one-half  parts  to  be  held  in  trust  by  them,  to  collect  the  rents,  issues 
and  profits  thereof,  and  pay  one-half  thereof  to  her  son  Blasius  M.  Chese- 
brough during  his  life,  and  the  other  half  to  her  other  son  Charles  A. 
Chesebrough,  and  upon  the  death  of  either  of  her  said  sons  to  pay  and 
distribute  and  divide  said  one-half  share  and  the  accumulations  thereof 
to  and  among  the  lawful  issue  of  said  deceased  son;   and  upon  the  death 
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of  the  remaining  son  to  likewise  to  (lis]iose  of  the  other  one-half  share, 
and  upon  the  decease  of  either  son  withont  issne,  then  to  dispose  of  such 
one-half  share  to  the  surviving  son  (pages  4  to  8,  Pleadings  and  Orders, 
vol.  5;. 

IV. — That  thereafter  and  on  about  the  4th  day  of  June,  1884,  saiil 
executor  and  trustee,  Stephen  K.  Lounsbury,  who  had  duly  qualified  as  such, 
departed  this  life,  leaving  a  last  will  and  testament,  in  and  by  which 
he  appointed  the  defendant  Elizabeth  Lounsbury,  his  executrix  (page 
39,  Pleadings  and  Orders,  vol.  5). 

v.— That  thereafter  and  on  the  16th  day  of  April,  1866,  said  Blasius 
M.  Chesebrough  died  intestate,  leaving  the  petitioner  Leonora  A.  Arnold 
him  surviving,  his  sole  lawful  issue  and  heir-at-law;  and  thereupon  said 
petitioner,  under  and  by  virtue  of  said  last  will  and  testament  of  said 
Margaret  Chesebrough,  became  entitled  to  have  and  receive  one-half  of  the 
said  residue  and  remainder  of  the  estate  of  said  Margaret  Chesebrough, 
consisting  at  the  time  of  the  commencement  of  this  action  of  a  large 
amount  of  real  estate  situate  in  the  cities  of  Brooklyn  and  New  York 
in  said  State  of  New  York,  valued  at  upward  of  two  million  dollars  at  that 
time,  and  of  personal  property,  and  the  proceeds  of  certain  real  estate  sold, 
amounting  to  upward  of  two  hundred  and  forty  thousand  dollars  (pages 
104-112,  Pleadings  and  Orders,  vol.  5). 

VL— That  thereafter  and  on  the  i:Uh  day  of  March,  1886,  these  peti- 
tioners, upon  the  refusal  of  the  defendant  Charles  A.  Chesebrough,  as 
executor  and  trustee  of  said  last  will  and  testament  of  said  Margaret  A. 
Chesebrough,  and  upon  the  refusal  of  said  Elizabeth  Lounsbury,  as  ex- 
ecutrix of  the  estate  of  the  other  trustee  Stephen  R.  Lounsbury,  to  account 
for  and  pay  over  to  her  said  personal  property,  and  to  deliver  to  her 
possession  of  said  real  estate  after  demand  prior  thereto  duly  made,  filed 
a  bill  of  equity  in  said  cause  in  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  New  York,  to  have  it  established  that  your 
petitioner  Leonora  A.  Arnold  was  the  lawful  issue  of  said  Blasius  M. 
Chesebrough  and  entitled  to  have  and  receive  from  these  defendants  the 
property  theretofore  demanded   of  them   by  her   as  aforesaid. 

VII. — That  the  defendant,  Elizabeth  Lounsbury,  interposed  an  answer 
denying  any  knowledge  or  information  sufiicient  to  form  a  belief  as  to  the 
matters  alleged  in  said  bill  of  complaint,  and  the  defendant,  Charles  A. 
Chesebrough,  interposed  his  answer  in  and  by  which  he  denied  that  said 
Blasius  M.  Chesebrough  and  the  mother  of  your  petitioner,  Leonora  A. 
Arnold,  were  married,  and  claiming  upon  that  ground  that  said  petitioner, 
Leonora  A.  Arnold,  was  not  the  lawful  issue  of  said  Blasius  M.  Chese- 
brough, and  entitled  to  take,  have  and  receive  under  and  by  virtue  of  the 
terms  of  said  will  of  said  Margaret  A.  Chesebrough  said  one-half  share, 
together  with  its  accumulations  of  the  rest,  residue  and  remainder  of  her 
estate   (page  215,  Pleadings  and  Orders,  vol.  5). 

VIII.— That  thereafter,  and  on  the  24th  day  of  February,  1891,  after 
the  talcing  and  printing  of  a  large  amount  of  testimony,  said  cause 
came  on  for  final  hearing  before  Hon.  E.  Henry  Lacombe.  Circuit  Judge, 
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who  thereafter,  and  on  the  30th  day  of  June,  1891,  filed  his  decision  to  the 
effect  that  these  petitioners  had  failed  to  establish  that  said  Blasius 
M.  Chesebrough  and  the  mother  of  your  petitioner,  Leonora  A.  Arnold, 
were  married,  and  dismissing  said  bill  of  complaint,  but  without  costs; 
and  thereafter,  and  on  the  21st  day  of  December,  1891^  a  decree  in  accord- 
ance with  said  decision  was  duly  entered  (page  vol.  ). 

IX. — That  thereafter  and  on  the  3d  day  of  May,  1893,  said  appeal  to 
said  Circuit  Court  of  Appeals  came  on  to  be  heard  before  Judges  Wallace, 
Shipman  and  Wheeler  (vol.  10,  page  2).  And  thereafter  and  on  the  24th 
day  of  October,  1893,  said  Circuit  Court  of  Appeals  rendered  and  filed  two 
opinions  (vol.  10,  page  4),  one  written  by  Chief  Judge  Wallace  and  con- 
curred in  by  Judge  Shipman,  holding  that  said  petitioners  had  failed  to 
establish  a  marriage  between  the  father  and  mother  of  said  petitioner, 
Leonora  A.  Arnold,  and  for  an  aftirmance,  upon  that  gi-ound,  of  said  decree. 
The  other  opinion  was  written  by  Judge  Wheeler,  holding  that  such  a  mar- 
riage had  been  established,  and  for  a  reversal  of  said  decree,  and  in  favor 
of  awarding  to  these  petitioners  the  rights  sought  to  be  obtained  by  them  in 
said  action;  copies  of  which  said  opinions  are  hereto  annexed  and  marked 
respectively  ' '  Exhibits  A  and  B. ' ' 

X. — That  the  principal  facts  established  by  the  evidence  in  this  case  as  to 
a  marriage  between  Blasius  M.  Chesebrough  and  the  mother  of  your  peti- 
tioner, Leonora  A.  Arnold,  all  of  which  was  uncontradicted  except  that  of 
the  mother,  who  was  contradicted  by  herself  alone,  are  very  briefly  as 
follows : 

That  in  the  month  of  February,  1854,  Josephine  Cregier  (the  mother  of 
your  petitioner,  Leonora  A.  Arnold),  then  about  sixteen  years  old,  and  a 
Christian  girl,  who  had  received  a  religious  and  moral  training  at  the 
hands  of  her  mother,  a  respectable  widow  of  the  name  of  Rachel  Cregier 
residing  at  Sixth  avenue  and  Twenty-eighth  street  in  the  City  of  New  Ycrk, 
met  and  formed  the  acquaintance  of  Blasius  M.  Chesebrough,  at  a  high- 
toned  and  highly  respectable  school  for  instruction  in  dancing,  at  No. 
16  Bond  street  in  said  City  of  New  York^  where  she  was  being  prepared 
to  enter  society  (Complainant's  Proofs,  vol.  2,  pages  604  to  606;  vol.  3, 
pages  1175,  1176,  1179,  1183,  1165,  1288,  1289,  1300). 

That  after  about  six  or  seven  months  of  courtship  she  and  Blasiu.s 
eloped  and  went  to  the  City  of  Baltimore,  in  the  vState  of  Maryland,  where 
they  both  claimed  to  have  been  married  (Complainant's  Proofs,  vol.  3, 
pages  1179-1183). 

That  a  marriage  between  them  was  duly  solemnized  there  at  this  time 
is  proven  by  the  only  living  party  to  it;  viz.,  the  wife  (Complainant's 
Proofs,  page  1387,  vol.  3,  page   1649,  vol.  4). 

That  thereupon  they  took  up  their  abode  at  the  Everett  House,  and 
from  that  time  forth  they  continuously,  publicly  and  notoriously  lived 
together  as  husband  and  wife  until  their  separation  four  and  a  half  years 
thereafter   (Complainant's  Proofs,  vol.  3,  page  1183;   vol.  1,  pages  70-71). 

During  this  cohabitation  there  were  born  to  tl)em  two  children,  the  older 
since    deceased,    and    the    other,    the    said    petitioner,    Leonora    A.    Arnold 
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(Complaiuant's  Proofs,  vol.  3,  page  1387;  vol.  1,  pages  49  and  427;  vol.  4. 
pages  1545  and  1608). 

That  such  cohabitation  of  the  father  and  mother  of  your  petitioner, 
Leonora  A.  Arnold,  as  husband  and  wife  during  such  period  of  time,  was 
well  known  to  the .  members  of  both  of  the  families  of  said  petitioner's 
father  and  mother;  and  that  upon  the  birth  of  said  petitioner,  Blasius' 
mother  sent  to  them  presents,  consisting,  among  other  things,  of  an  outfit 
of  infant's  wear,  etc.  (Complainant's  Proofs,  vol.  2,  page  950,  and  vol.  3, 
page  1234,  fol.  3702;' Defendant 's  Proofs,  vol.  2,  page  293,  fol.  879). 

That  the  birth  of  said  petitioner  was  at  the  time  duly  recorded  by  the 
attendant  physician  with  the  knowledge  and  consent  of  all  the  parties, 
and  duly  registered  as  required  by.  law,  in  the  Bureau  of  Vital  Statistics 
for  the  City  and  County  of  New  York  (Complainant's  Proofs,  vol.  4,  pages 
1546  and  1608). 

That  the  birth  and  death  of  the  first  child  born  to  the  father  and  mother 
of  your  said  petitioner  was  duly  and  publicly  announced  by  l)oth  its 
parents. 

That  this  cohabitation  was  that  of  husband  and  wife,  and  that  it  was 
continuous  and  apparently  and  reputedly  matrimonial,  is  indisputably 
established  by  the  admissions  and  declarations  of  both  parties  to  it  made 
during  that  time,  and  also  by  the  testimony  of  twenty-two  persons  who 
knew  of  this  cohabitation  and  were  acquainted  with  the  parties  th.emselves 
or  with  the  members  of  their  respective  families. 
See  testimony  of 

Mrs.  Huldah  H.  Clapp,  Complainant 's  Proofs,  vol.   1,  p.  65. 

Daniel  Goff,  Complainant's  Proofs,  vol.  1,  p.  210,  248  to  249. 

Mrs.  Emeline  Irving,   Complainant 's  Proofs,  vol.   1,  p.   381. 

Lawrence  Harran,   Complainant's   Proofs,   vol.   1,   p.   329   and   275. 

Mrs.   Julia   H.   Doubleday,   Complainant's   Proofs,   vol.    1,   p.    15G   and 
170. 

James  M.  Marvin,  Complainant's  Proofs,  vol.   1,  p.  50. 

Hiram  Tompkins,  Complainant's  Proofs,  vol.   1,  p.  39. 

John  Tully,  Complainant's  Proofs,  vol.  1,  p.   71  and  75. 

Mrs.  Fannie  Post,  Complainant's  Proofs,  vol.  1,  p.  7. 

Samuel  E.  Meade,  Complainant's  Proofs,  vol.  1,  p.   186,  lOd,   ISU   and 
204. 

Mrs.  Maria  Van  Vleck,  Complainant's  Proofs,  vol.   1,  p.    174  to   1S4. 

Peter  Staeden,  Complainant's  Proofs,  vol.   1,  p.  88-90,   106,   120,    120 
to  124  and  151. 

Mrs.  Eobert  Franklin,  Complainant's  Proofs,  vol.  1,  p.  425. 

Mrs.  Margaret  A.  Cregier,  Complainant's  Proofs,  vol.  1,  p.  479. 

Christian  S.  Storms,  Com])lainant 's  Proofs,  vol.   2,  p.   522. 

Mrs.  J.  Fitzgerald.  Complainant's  Proofs,  vol.   2,  p.  949   and  950. 

Edwin  Wood,  Complainant's   Proofs,  vol.   2,   ji.   487. 

Mrs.   Elizabeth   Blum,  Complainant's  Proofs,  vol.  3,   p.   1526  to    1528. 

Wm.  S.  Kinch,  Complainant's  Proofs,  vol.  3,  p.  1382. 

Miss  Eliza  M.  Storms,  Coniplai.iiant 's  Proofs,  vol..  3,  p.  991, 
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Mrs.    Almira    W.    Sissou,    Complainant's    Proofs,    vol.    3,    p.    1179    to 

1183. 
Philip   B.    Segee,   Complainant's    Proofs,    vol.    3,    p.    1415. 
Certificate   of   birth   of   child.   Complainant's   Proofs,   vol.   4,   p.    1546 

and  1608. 
Judgment  for  board  against  Blasius  M.  Chcsebrough  for  himself  and 

family.  Complainant's  Proofs,  vol.   4,  p.   1610. 
Letters,  Complainant's  Proofs,  toI.  4,  p.  1621,  1625  to  1648. 
Josephine    Chesebrough 's    action    for    dower,    Complainant's    Proofs, 

vol.  4,  p.   1689. 
Affidavit  of  Josephine   Chesebrough,   Complainant 's  Proofs,   vol.   4,  p. 

1649. 
Powers  of  attorney  of  Josephine  Chesebrough,   Complainant's  Proofs, 

vol.  4,  p.   1652  and  1623. 
Hotel   Eecords,    Complainant's    Proofs,   vol.    4,   p.    1539    to    1545. 
Eelease    of    dower    by    Mrs.    Josephine    Chesebrough,    Complainant's 
Proofs,  vol.  1,  p.  481  and  vol.  4,  p.  1625. 
XI. — The   defendant   Chesebrough 's    evidence    consisted    entirely    of    the 
four  classes  hereinafter  mentioned: 

First — The  testimony  of  some  twenty-six  persons,  some  of  whom  tes- 
tified to  the  effect  that  they  had  not  heard  that  Blasius  was  married,  while 
others  said  that,  after  his  separation  from  his  wife,  they  had  heard  him 
say  that  he  was  not  married,  or  that  he  would  not  marry  the  Vjest  woman 
living. 

None  of  these  persons  were  ever  acquainted  with  Josephine,  none  of  them 
knew  of  this  cohabitation  between  her  and  Blasius  during  the  time  it 
continued,  and  many  of  them  never  knew  Blasius  and  never  spoke  to  him. 
Such  testimony  was  inadmissible,  as  has  been  expressly  held  by  the  New 
York  Court  of  Appeals,  in  Badger  vs.  Badger,  88  N.  Y.  546-554,  §  556. 
See  testimony  of — 

Jonas  Holzwasser,  Defendant's  Proofs,  vol.  1,  p.  32. 

Blaze  Eyer,  Defendant's  Proofs,  vol.  1,  p.  42. 

Mary  E.  Haley,  Defendant 's  Proofs,  vol.   1,  p.  45. 

Maria  Hegeman,  Defendant's  Proofs,  vol.  1,  p.  50. 

Amelia  R.  Moore,  Defendant 's  Proofs,  vol.  1,  p.  54. 

Martin  Brill,  Defendant's  Proofs,  vol.  1,  p.  79. 

Oscar  Hudson,  Defendant 's  Proofs,  vol.  1,  p.  86. 

Martha   M.  Bowers,  Defendant's  Proofs,  vol.   1,   p.   96. 

Mary  Roose,  Defendant's  Proofs,  vol.   1,  p.   112. 

Jeremiah  V.  Spader,  Defendant's  Proofs,  vol.   1,  p.   175. 

Margaret  G.   Spader,  Defendant's  Proofs,  vol.   1,  p.   176. 

Frederick  A.  Putnam,  Defendant's  Proofs,  vol.   1,  pp.   199,   243. 

Thomas  "W.  Bollas,  Defendant's  Proofs,  vol.   1,  p.   235. 

Harry  Hill,  Defendant's  Proofs,  vol.   1,  pp.  267,   268. 

John  D.  Clark,  Defendant's  Proofs,  vol.  1,  pp.  276,  285,  287,  294. 

Francis  Nelson  Drew,  Defendant's  Proofs,  vol.   1,  p.   316. 

James  McPyke,  Defendant's  Proofs,  vol.  1,  p.  358. 
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John   Judge,    Defendant's   Proofs,    vol.    1,    p.    377. 

William  T.  Delanj-,  Defendant's  Proofs,  vol.  2,  p.   10. 

William  G.  Peterson,  Defendant's   Proofs,  vol.   2,  p.   51. 

Samuel   Heniple,   Defendant's  Pr»ofs,   vol.   2,   p.   69. 

George  W.  Smith,  Defendant's  Proofs,  vol.  2,  p.  85. 

Alice  linger,  Defendant's  Proofs,  vol.  2,  p.  109. 

Emma   Eyder,   Defendant's   Proofs,   vol.    2,   p.    130. 

Samuel   I.    Eyan,   Defendant's   Proofs,   vol.    2,  pp.    146,    149,    154. 

Catharine  Speight,  Defendant's  Proofs,  vol.  2,  p.  262. 
This  evidence  was  introduced  by  the  defendant  for  the  purpose  of  showing 
a   divided   repute  as  to   this   marriage,   and   was   objected   to   by   the   com- 
l)lainants  upon  the  three  following  grounds: 

(1)  The  testimony  of  persons  who  had  no  knowledge  of  this  cohabitation, 
to  the  effect  that  they  had  never  heard  of  it,  could  not  by  any  possibility 
tend  to  show  whether  it  was  meretricious  or  matrimonial,  and  consequently 
of  tlie  character  held  inadmissible  in  Badger  vs.  Badger,  88  N.  Y.  554. 

(2)  That  declarations  made  by  Blasius  after  this  cohabitation  had  ceased 
were  incompetent  to  show  what  its  true  character  was.  In  other  words, 
if  it  was  matrimonial,  he  could  not,  after  it  luid  ceased,  make  it  mere- 
tricious by  saying  that  it  was  such. 

(3)  That  after  a  cohabitation  had  ceased,  and  issue  from  it  is  living, 
neither  party  to  it  will  be  allowed  to  l)astardize  that  issue  by  saying  that 
it  was  meretricious  and  not  matrimonial,  as  it  appeared  to   be. 

Secoiid. — Two  deeds  claimed  to  have  been  executed  by  Blasius  seven 
years  after  his  separation  from  his  wife,  and  at  a  time  when  each  Avas 
ignorant  of  the  other's  whereabouts,  to  which  deeds  Josephene  was  not  a 
party,  which  were  objected  to  by  the  complainants  upon  the  same  grounds 
as  last  above  stated  (defendant's  proof,  vol.  4,  pp.  187  and  183,  and  com- 
plainant's proofs,  vol.  3,  pp.  1253  to  1256,  1387,  1393,  and  vol.  4,  pp.  1718 
to  1719,  1725,  1723,  1742,  1743). 

Third. — The  judgment  roll  in  an  action  brought  by  Josephene 's  mother 
against  Blasius  after  their  separation,  in  which  she  claimed  to  recover  dam- 
ages against  him  for  the  alleged  seduction  of  her  daughter,  which  was  also 
objected  to  by  the  complainants  upon  the  ground  that  as  Josephene  was  not 
a  party  to  the  suit  and  did  not  know  of  it,  said  suit  did  not  in  any  way 
tend  to  show  what  was  the  character  of  this  cohabitation  because  the 
parents  of  neither  party  to  a  marriage  can  divorce  them  by  bringing  sucli 
a  suit   (defendant's  proof,  vol.  2,  p.   303). 

Fourth. — Also  that  one  year  and  six  months  after  the  mother  of  your 
said  petitioner  had  testified  with  regard  to  her  marriage  with  Blasius 
M.  Chesebrougli  in  Baltimore,  the  defendant  Chesebrough  suborned  her 
to  commit  perjury  and  testified  that  she  was  not  married  to  Blasius,  but 
lived  with  him  as  his  wife  during  this  period  of  time  under  a  promise 
that  he  would  marry  her  immediately  after  his  mother's  death  (pp.  296, 
293  and  285 ;  Defendant 's  Proofs,  vol.  2,  and  Complainant 's  Proofs,  pp.  621 
to  627,  676,  677,  vol.  2),  which  testimony  these  complainants  claim,  even 
if  true,  still  showed  a  marriage  valid  in  law. 
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The  foregoing  mentioned  evidence  constituted  all  tlie  jiroofs  introduced 
on  behalf  of  the  defendant,  Chesebrough,  to  show,  as  he  claimed,  that 
this  cohabitation  which  had  existed  for  four  and  a  half  years  between 
Blasius  and  Josephene,  in  the  course  of  which  two  children  were  born  to 
them,  was  not  a  matrimonial  one,  as  it  seemed  to  be  and  as  they  had  both 
declared  it  to  be,  but  one  which  had  been  entered  into  under  a  promise  that 
it  should  be  followed  by  a  marriage  after  the  death  of  RIasius'  mother,  and 
therefore  not  valid  in  law. 

XII. — That  by  reason  of  the  fact  that  said  defendant,  Charles  A.  Chese- 
brough was  able  to  suborn  the  mother  of  said  petitioner  to  commit  perjury 
as  aforesaid,  and  testify  that  she  was  not  married  to  said  Blasius  M. 
Chesebrough,  as  she  had  first  testified  to,  but  that  she  had  lived  with  him 
as  his  wife  under  a  promise  to  marry  her  de  future,  said  Circuit  Court 
of  Appeals,  in  the  written  opinion  of  Judge  Wallace,  held  that  her  testi- 
mony in  regard  to  her  marriage  having  taken  place  in  Baltimore  should  be 
disregarded;  and  also,  that  her  living  with  him  under  a  promise  to  marry 
her  cle  futuro  did  not  establish  a  legal  marriage  (p.  14,  vol.  10). 

Judge  Wheeler,  in  his  opinion,  held  that  as  she  had  lived  with  Blasius 
as  his  wife,  whether  it  was  under  a  contract  of  marriage  made  per  verba  dr 
pracseihti  or  per  verha  de  fuimro,  followed  by  such  cohabitation,  still  it 
was   in   law   a   valid   marriage. 

1  Blackstone's   Commentaries,    465. 

1  Kent's  Commentaries,  87. 

2  Greenleaf  Ev.,  §  460. 

And  he  further  held  that  the  fact  that  she  had  been  suborned  by  the 
defendant  to  commit  perjury  did  not  tend  to  destroy  the  effect  of  her 
first  testimony  in  regard  to  the  contracting  of  a  marriage,  in  view  of  the 
fact  that  the  taking  place  of  such  a  marriage  was  so  strongly  corroborated 
by  their  open,  public  and  continuous  cohabitation  as  husband  and  wife 
in  the  presence  of  their  relatives,  friends  and  acquaintances  for  a  period  of 
four  and  a  half  years  thereafter,  and  by  the  reputed  declarations  of  botli 
herself  and  of  Blasius,  during  it,  that  they  were  husliand  and  wife  (pp.  6 
and  9,  vol.  10). 

XIII. — That  it  is  not  shown  by  the  evidence  in  this  case  that  there  was  any 
cohabitation  whatever  between  the  parents  of  your  petitioner  prior  to  said 
18th  day  of  August,  1854,  except  the  testimony  of  said  petitioner's  mother, 
who  says  that  it  existed  only  for  a  very  short  time,  and  that,  too,  upon  a 
promise  that  it  should  be  consummated  by  a  marriage  ceremony  which  she 
says  took  place  at  Baltimore,  Maryland,  immediately  preceding  their  begin- 
ning to  live  together  at  the  Everett  House  on  said  date  (Complainant's 
Proofs,  vol.  3,  p.  1387). 

XIV. — That  the  uncontradicted  evidence  shows  that  after  the  separation 
of  the  parents  of  said  petitioner  in  the  fall  or  Avinter  of  1858-9  the  parents 
of  said  petitioner  never  thereafter  intermarried  with  any  other  person,  and 
did  not  know  of  each  other's  whereabouts  or  doings  until  shortly  after  the 
death  of  said  Blasius  M.  Chesebrough,  when  the  mother  of  said  petitioner, 
Leonora  A.  Arnold,  came  from  Nashville,  Tenn.,  where  she  was  then  living, 
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and  endeavored  to  obtain  an  enforcement  of  her  rights,  as  his  widow  for 
her  dower  in  and  to  a  small  piece  of  property  which  he  owned  in  his  own 
right  (Defendant's  Proofs,  vol.  2,  pp.  181,  283,  284-303,  and  Complainant's 
Proofs,  vol.  3,  p.  1,254,  and  vol.  4,  pp.  1718,  1719-1725,   1723-1742). 

Thereafter  she  commenced  a  suit  to  enforce  such  dower  rights,  in  the 
Circuit  Court  of  the  United  States  for  the  Southern  District  of  New  York, 
which  was  dismissed  by  default,  without  her  knowledge,  and  without  the 
calling  of  any  witnesses,  upon  the  call  of  the  calendar  of  that  Court 
(Defendant's  Proofs,  vol.  2,  pp.  300  to  302,  and  Complainant's  Proofs, 
vol.  4,  pp.  1689  to  1697). 

XV. — The  questions  of  law  with  regard  to  the  proving  of  a  marriage 
involved  in  this  case  are  substantially  as  follows: 

1.  Whether  or  not  the  proof  of  such  a  marriage,  by  the  direct  testimony 
of  one  of  the  parties  to  it,  when  corroborated  by  the  acts  and  declarations 
of  herself  and  the  other  party  to  it  during  the  time  of  the  cohabitation 
immediately  following  it,  and  by  the  undisputed  evidence  of  a  large 
number  of  witnesses  that  they  openly,  publicly  and  continuously  cohabited 
together  as  husband  and  wife  for  a  period  of  four  and  a  half  years,  and 
bore  issue  during  that  time,  can  be  destroyed  by  the  testimony  of  such  party 
after  the  death  of  the  other,  to  the  effect  that  such  marriage  did  not  take 
place,  and  that  such  cohabitation,  although  continuous,  and  openly  and 
publicly  and  apparently  matrimonial,  was  really  had  under  a  secret  agree- 
ment that  a  marriage  should  not  take  place  until  the  happening  of  some 
future  event. 

2.  Whether  or  not  a  cohabitation  under  a  promise  that  a  ceremonial 
marriage  should  be  performed  after  the  happening  of  some  future  event, 
where  an  open,  public  and  continuous  cohabitation  has  immediately  fol- 
lowed such  promise  and  is  had  after  the  happening  of  such  future  event, 
upon  the  faith  and  strength' thereof,  and  issue  born  is  the  result  of  such 
cohabitation,  does  not  establish  a  marriage  valid  at  conmion  law  in  at 
least  one  of  the  different  States  in  which  the  parties  cohabited  as  husband 
and  wife  (as  held  by  Judge  Wheeler,  following  Blackstone,  Kent,  Greenleaf 
and  other  authorities). 

3.  Assuming  that  the  intercourse  between  the  parties  to  the  marriage  was 
secretly  illicit  for  a  short  period  of  time,  whether  or  not  undisputed  evidence 
showing  that  immediately  after  this  commencement  they  openly,  publicly 
and  continuously  cohabited  together  as  husband  and  wife  for  a  period  of 
four  years  and  a  half  thereafter,  during  which  time  two  children  were  born 
of  it,  does  not  establish  a  marriage. 

4.  Whether  or  not,  after  the  cohabitation  between  the  parties  has  ceased, 
and  issue  has  been  born,  and  neither  of  them  ever  thereafter  intermarries 
with  any  other  person,  the  declarations  of  either  party  to  the  effect  that  thev 
were  not  married,  is  competent  to  disprove  a  presumption  of  marriage  aris- 
ing from  such  cohabitation. 

5.  Whether  or  not  a  judgment  roll  in  a  suit  for  the  seduction  of  the 
woman  by  the  man,  brought  against  the  man  by  the  mother  of  the  woman, 
after  such  cohabitation  has  ceased,  is  competent  evidence  to  disprove  such  a 
marriage  or  the  presumption  thereof  arising  from  such  cohabitation. 
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XVI. — And  your  petitioners  further  aver  that  the  present  case  is  one  in 
which  it  is  proper  for  this  Court  to  issue  a  writ  of  certiorari,  for  the  fol- 
lowing reasons: 

1.  The  Judges  of  the  Circuit  Court  of  Appeals  are  divided  in  their  opin- 
ions (hereto  attached)  upon  the  questions  of  law  involved  herein  aa  to  the 
construction  and  application  of  the  rules  of  evidence  in  regard  to  establishing 
not  only  a  ceremonial  marriage^  but  also  one  at  common  law;  that  is,  as  to 
whether  or  not  a  promise  to  marry  de  futuro  immediately  followed  by  an 
apparently  matrimonial  cohabitation  during  which  issue  was  born,  is  not 
valid  as  a  marriage  at  common  law,  which  is  the  same  question  that  this 
Court  was  equally  divided  on  in  Jewell  vs.  Jewell,  1  Howard  219. 

2.  Because  the  legitimacy  of  children  is  involved  in  the  application  and 
construction  of  these  principles  of  law  in  regard  to  tlie  proving  and  estab- 
lishing of  a  marriage. 

3.  Because  the  pecuniar^'  rights  of  the  parties  hereto  involved  are  large, 
being  upward  of  several  millions  of  dollars. 

4.  Because  this  decision  of  a  majority  of  the  Judges  of  the  Circuit  Court 
of  Appeals,  as  it  now  stands,  is  opposed  to  the  decisions  of  this  Court,  and 
of  the  highest  Courts  of  the  State  of  New  York,  upon  the  law  of  marriage. 

Wherefore  your  petitioners  pray  that  this  Honorable  Court  will  be 
pleased  to  grant  a  writ  of  certiorari  in  this  case  to  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit  to  bring  up  this  case  to  this  Honor- 
able Court  for  such  proceedings  therein  as  to  this  Honorable  Court  may 
seem    just. 

Leonora   A.    Arnold. 
Thos.  E.  Arnold. 
State  of  New  York,  )  „„  . 

Southern  District  of  New  York,   ( 

Leonora  A.  Arnold  and  Thomas  E.  Arnold,  her  husband,  being  duly 
sworn  say,  and  each  for  herself  and  himself  say :  That  deponent  has  read  the 
foregoing  petition,  that  the  same  is  true  to  petitioner's  knowledge,  infor- 
mation and  belief;  and  that  deponent's  knowledge  is  derived  from  the 
record  in  this  case  and  from  what  has  taken  place  in  his  presence  and  hear- 
ing in  the  Court  in  which  this  action   has  been  heard. 

Leonora    A.    Arnold. 
Thos.   E.   Arnold. 
Sworn  to  before  me  this  26th  day  of   | 
February,   1894.  j 

[SEAL.]  Jos.  F.  Arnold, 

Notary  Public, 
N.  Y.  City  and  Co. 
We  hereby   certify  that  we   have   examined   the   foregoing   petition,   and 
in  our  opinion  the  petition  is  well  founded,  and  that  the  case  is  one  in  which 
the  prayer  of  the  petitioners  should  be  granted  by  this  Court. 

Joseph  H.  Choate. 
John  H.  V.  Arnold. 
EoGEE  Foster. 


I 
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CERTIORARI    FORM    XIV.— PETITION    TO    SUPREME    COURT    TO 

REVIEW  DECISIOX  OF  CIRCUIT  COURT  OF  APPEALS 

IN  CASE  OF   PROMISE  TO  LEAVE  LEGACY. 

[The   author   was    counsel    in   opposition.] 

IN   THE   SUPREME   COURT   OF   THE    UNITED    STATES. 

[Application  denied.] 

October  Term,  1921. 

[Title.] 

To  the  Honorable  the  Chief  Justice  and  Associate  Justices  of  the  Supreme 

Court  of  the  United  States: 

Your  petitioners,  William  Nelson  Crom-well  and  Louis  H.  Cramer,  as 
executors  of  the  last  will  and  testament  of  Frank  Leslie,  deceased,  re- 
spectfully  show  to   this  honorable   Court  as   follows: 

I.  This  is  a  petition  for  a  writ  of  certiorari  to  review  a  final  determi- 
nation of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  made  and 
entered  in  said  Court  on  the  25th  day  of  January,  1922. 

TI.     The  case  presents  the  following  unusual  situation: 

The  case  has  been  twice  in  the  Circuit  Court  of  Appeals  on  Writ  of 
Error.  On  the  second  appeal  the  Court,  after  most  carefully  reconsidering 
a  question  which  it  had  passed  upon  on  the  first  appeal,  came  to  the  conclu- 
sion that  its  decision  on  the  first  appeal  was  erroneous,  which  conclusion  it 
has  expressed  in  an  able  and  convincing  opinion.  The  question  involved  is 
one  which  is  determinative  of  the  case.  Had  it  been  correctly  decided  upon 
the  first  appeal  the  directed  verdict  for  the  defendants  (Petitioners  here) 
on  the  first  trial  in  the  District  Court  would  have  been  affirmed.  Could 
the  error  be  corrected  now  the  judgment  for  the  plaintiff  (Respondent 
here)  on  the  second  trial  would  be  reversed  with  directions  to  enter  judg- 
ment  for  the  defendants. 

The  Circuit  Court  of  Appeals,  however,  despite  the  fact  that  it  has 
been  willing  on  the  second  appeal  to  reconsider  its  first  decision  and  to 
confess  its  error,  has  felt  itself  bound  by  ' '  the  law  of  the  case ' '  to  follow 
its  decision  on  the  first  appeal. 

The  result  is  that  the  Court  afiirms  a  judgment  for  the  plaintiff  for 
upwards  of  $53,000,  which  it  now  holds  that  there  was  no  evidence  to 
support. 

Your  Petitioners  represent  that  such  an  application  of  "the  law  of  the 
case"  would  tend  seriously  to  discredit  the  administration  of  justice,  and 
that  the  refusal  of  the  learned  Circuit  Court  of  Appeals  to  correct  its 
admitted  error  is  in  conflict  with  its  own  recent  and  prior  decision  as  to 
' '  the  law  of  the  case ' '  in  Johnson  vs.  Cadillac  Motor  Car  Co..  261  Fed. 
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Rep.,  878.  Your  Petitioners  ask  for  a  Writ  of  Certiorari  on  the  authority 
of  Messenger  vs.  Anderson,  225  U.  S.  436. 

The  opinion  of  the  learned  Circuit  Court  of  Appeals  on  the  second  appeal 
concludes  as  follows   (Record,  fol.   678)  : 

"The  majority  of  the  Court  which  heard  the  case  on  the  second  writ  of 
error  have  felt  it  their  duty,  however,  to  state  fully  and  frankly  their 
view  of  the  law  and  to  point  out  herein  and  why  we  differ  from  the 
decision  rendered  when  the  case  was  here  before.  We  may  be  in  error, 
or  the  majority  of  the  Court  at  the  former  hearing  may  have  been  in  error; 
we  are  certainly  not  both  right.  It  may  be  that  the  learned  counsel  who 
argued  this  cause  may  still  find  in  this  unusual  situation,  involving  as 
it  does  a  considerable  amount  of  money,  some  way  of  ascertaining  whicli 
of  tliese  conflicting  views  is  correct.  But  however  that  may  be  we  have 
no  alternative  and  the  judgment  must  be  affirmed. ' ' 

The  respondent,  Annie  S.  Simons,  was  the  plaintiff  below.  She  brought 
an  action  at  law  against  the  defendants,  as  executors,  to  recover  for 
breach  of  an  alleged  contract  made  by  their  testatrix,  Frank  Leslie  (Frank 
Leslie  was  a  woman),  to  give  Mrs.  Simons  a  legacy  of  $50,000.  Mrs. 
Leslie's  will  gave  her  only  $10,000.  The  action  was  on  an  alleged  express 
oral  agreement  to  leave  a  legacy  of  $50,000. 

On  the  first  trial  in  the  District  Court  the  judge  presiding  (Hon. 
Augustus  N.  Hand)  directed  a  verdict  for  the  defendants,  on.  the  ground 
that  there  was  no  evidence  sufficient  to  establish  a  contract  between 
Mrs.  Leslie  and  the  plaintiff.  On  plaintiff's  Avrit  of  error,  the  Circuit 
Court  of  Appeals  reversed,  holding  that  there  was  evidence  from  which  a 
jury  would  have  been  warranted'  in  finding  that  the  alleged  contract 
was  made.      (Simons  vs.  Cromwell,  262  Fed.   Rep.,  680.) 

On  the  second  trial  in  the  District  Court  before  a  jury  (Judge  Learned 
Hand  presiding),  on  evidence  for  the  plaintiff  identical  with  the  evidence 
on  the  first  trial,  the  issue  was  submitted  to  the  jury,  and  the  jury  found 
in  favor  of  the  plaintiff.  On  defendant's  writ  of  error,  the  Circuit  Court 
of  Appeal-s  affirmed  the  judgment  of  the  District  Court  in  favor  of  the 
plaintiff",  the  determination  of  the  Circuit  Court  of  Appeals  being  there- 
fore final. 

The  majority  of  the  Circuit  Court  of  Appeals,  however,  on  the  second 
appeal  .was  strongly  of  the  opinion  .and  in  terms  held  that  the  decision 
oii.  the  first  appeal  .was ■  erroneous,  and  that  there- was,  on  neither  trial, 
sufficient  evidence  to  warrant  the  jury  in  finding  that  Mrs.  Leslie  ever 
made;  a.  contract  ±o  leave  a  legacy  to  the  plaintiff.  The  affirmance  was 
on  the  sole  ground  that  its  decision  on  the  first  appeal  was  "the  law  of 
the  case"  and  that,  therefore,  the  Court  had  "no  alternative,"  being  bound 
by  its  decision  on  the  first  appeal. 

On  the  first  appeal  the  case  was  heard  by  Judges  Ward,  Rogers  and 
Manton,  and  on  the  second  appeal  by  Judges  Rogers,  Manton  and  Mayer. 
The  majority  opinion  on  the  first  appeal  was  written  by  Judge  Wai-d. 
J u^ge  Manton. .concurring  and  .Judge  Rogers  dissenting.  (As  pointed  out 
by  Judge  Rogers  in  his  opinion   on  the  second  appeal,   the  official   report 
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of  the  case  on  the  first  appeal  does  not  show  his  dissent  [fol.  {505].  This 
was  due  to  an  error  in  the  Clerk's  office.)  On  the  second  appeal  the 
majority  opinion  (fol.  592)  was  written  by  Judge  Rogers,  Judge  Mayer 
concurring.  Judge  Manton  wrote  a  concurring  opinion  (fol.  (379),  in 
which  he  expressed  his  agreement  with  the  decision  on  the  first  appeal, 
in  which  he  had  concurred. 

Judge  Rogers'  opinion  states   (fol.  671): 

' '  T  am  authorized  by  Judge  Mayer  to  say  that  he  fully  concurs  in 
the  views  exjiressed  herein  that  there  is  no  evidence  whatever  that  any 
promise  or  agreement  was  ever  made  by  Mrs.  Leslie  to  Mrs.  Simons  that  she 
would  leave  .^50,000  to  her  by  will,  and  therefore  that  there  Avas  no 
question  to  be  submitted  to  the  jury  under  the  cause  of  action  pleaded. 

"The  majority  of  the  Court,  as  constituted  at  the  present  hearing,  are 
convinced    that    the   conclusion    readied    on    the    first    hearing    was    errone- 
,  ous     *     *      •"■. " 

The  question  as  to  which  the  Court  now  finds  itself  in  disagreement 
with  its  decision  on  the  first  appeal  is  this: 

The  plaintiff  was  a  first  cousin  of  Mrs.  Leslie.  The  alleged  contract 
on  which  she  sues  is  the  usual  agreement  to  leave  a  legacy  in  consideration 
of  services  to  be  rendered  by  the  promisee.  The  evidence  shows  that  the 
plaintiff,  after  the  making  of  the  alleged  promise  by  the  testatrix,  did 
render  certain  services — chiefly  as  an  occasional  companion, — the  render- 
ing of  which  C,  or  the  promise  to  render  which)  would  have  constituted 
sufficient  consideration  for  a  promise  to  leave  a  legacy.  The  only  question 
is  whether  the  alleged  contract  was  ever  made. 

The  only  witness  who  testified  on  this  issue  was  the  husband  of  the 
plaintiff,  Mr.  Robert  H.  Simons,  and  his  one  and  only  piece  of  testimony 
on  this  issue  relates  to  a  conver.sation  which  he  had  with  Mrs.  Leslie  in 
March,   1902,   years   before   the   death   of   Mrs.   Leslie   in    1914. 

Mrs.  Leslie  had  come  to  Charleston,  S.  C,  from  New  York  to  visit 
the  plaintiff  and  her  husband.  The  plaintiff  had  accompanied  her  on  the 
journey.  A  day  or  two  after  their  arrival  in  Charleston  Mr.  Simons  had 
the  following  talk  with  the  testatrix: 

Mr.  Simons:  "Cousin  Florence,  my  wife  tells  me  you  are  going  to 
leave  her  $50,000  in  your  will,  and   I  wish   to   thank  you. ' ' 

Mrs.  Leslie:  "Robert,  I  am  due  Annie  that  money  for  what  she 
has  done,  rendering  many  services  in  my  present  condition,  and  I  pi-o- 
pose   to  call  on  her  in  the  future."   (fols.   275-276.) 

Mr.  Simons  thanked  her  and  she  never  mentioned  the  subject  again 
(fols.  295-296). 

There  is  absolutely  no  other  evidence  in  the  case  tending  to  prove  the 
making  of  the  alleged  contract. 

The  majority  of  the  Circuit  Court  of  Appeals  on  the  second  appeal 
held  that  this  testimony  was  not  sufficient  to  take  the  case  to  the  jury. 
Inasmuch,  however,  as  this  was  exactly  the  same  evidence  which  the  same 
Court  on  the  first  appeal  had  held  sufficient  to  warrant  a  jury  in  finding 
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that  the  alleged  contract  had  been  made,  the  learned  Court  on  the  second 
appeal  felt  that  it  had  no  choice  hut  to  affirm  the  judgment  for  the 
plaintiff. 

On  the  second  trial,  plaintiff 's  husband  admitted,  on  cross-examina- 
tion, that  Mrs.  Leslie  did  not  say  that  she  had  "agreed"  or  "prom- 
ised, ' '  or  even  that  she  ' '  intended ' '  or  "  expected ' '  to  leave  a  legacy 
to  the  plaintiff  (fols.  618-630;  294-306).  Her  actual  language  consisted 
merely  of  the  words  quoted  above.  The  learned  Court  did  not  think  that 
these  admissions  of  the  witness  on  cross-examination  on  the  second  trial 
differentiated  the  evidence  from  the  evidence  on  the  first  trial,  since  his 
testimony  as  to  the  actual  words  used  by  Mrs.  Leslie  \Yas  the  same  on 
both  trials   (fol.  631). 

IIL  (a)  This  case  has  been  in  this  Court  before  on  a  mandamus. 
(Ex  parte  Simons,  247  U.  S.,  231.)  Nothing,  however,  now  turns  upon 
the  point  decided  by  this  Court  on  that  proceeding.  (See  ojjinion  of 
Judge  Rogers,  fols.  598-603.) 

(b)  The  complaint  in  the  case  originally  contained  three  counts, — one 
on  an  alleged  express  oral  agreement  to  leave  the  $50,000  legacy ;  one  on 
an  alleged  agreement  to  leave  the  plaintiff  by  will  the  reasonable  value 
of  her  services ;  and  one  on  an  ordinary  quantum  meruit.  The  issues 
raised  by  the  second  and  third  of  these  counts  were  disposed  of  adversely 
to  the  plaintiff  on  the  first  trial  (a  verdict  for  the  defendants  being  di- 
rected as  to  them),  which  decision  was  affirmed  on  the  first  appeal;  and 
on  the  second  trial  and  the  second  appeal  the  same  disposition  was 
made  of  these  issues. 

IV.  Your  petitioners  respectfully  show  that  of  the  five  judges  who 
have  had  to  pass  upon  the  sufficiency  of  the  plaintiff'  's  evidence  to  estab- 
lish the  alleged  contract,  three — namely,  Judge  Augustus  N.  Hand  in  the 
District  Court  and  Judges  Rogers  and  Mayer  in  the  Circuit  Coiirt  of 
Appeals — have  held  that  the  evidence  was  insufficient  to  establish  the 
alleged  contract,  while  two — namely,  Judges  Ward  and  Manton  have  held 
to  the  contrary.  (Judge  Learned  Hand,  who  tried  the  case  on  the  second 
trial,  being  bound  by  the  decision  of  the  Circuit  Court  of  Appeals  on  the 
first  appeal,  was  not  called  upon  to  decide  and  expressed  no  opinion  on 
the  question.) 

V.  Your  petitioners  respectfully  show  that  the  situation  in  this  case  is 
therefore  an  extremely  unusual  one,  and  one  which  will  warrant  this  Hon- 
orable Court  in  allowing  a  certiorari,  in  that — 

(a)  The  case  of  Messenger  vs.  Anderson,  225  U.  S.  436,  is  authority 
for  the  allowance  of  the  writ  in  this  case.  In  that  case  this  Court  allowed 
a  certiorari  to  review  the  decision  of  a  Circuit  Court  of  Appeals  construing 
a  will,  where  that  Court,  on  a  subsequent  appeal,  had  held  that  "the  law 
of  the  case"  compelled  it  to  adhere  to  its  construction  of  the  will  on  an 
earlier  appeal. 

(b)  The  decision  of  the  Circuit  Court  of  Appeals  on  the  first  appeal  is 
clearly  in  conflict  with  the  New  York  decisions  on  the  question.  Under 
the  New  York  authorities  it  is  plain  that  the  plaintiff  would  have  been 
non-suited  if  she  had'  sued  in  a  New  York  court. 
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(c)  The  Circuit  Court  of  Appeals  misapplied  the  rule  of  "the  law  of 
the  case, ' '  and  in  this  respect  its  decision  is  in  conflict  with  its  own  recent 
decision  in  Johnson  vs.  Cadillac  Motor  Car  Co.,  261  Fed.  Rep.,  878,  the 
distinction  between   the  cases  taken   by  the   Court  being  unsound. 

(d)  "In  the  absence  of  statute  the  phrase,  law  of  the  case,  as  applied 
to  the  effect  of  previous  orders  on  the  later  action  of  the  Court  render- 
ing them  in  the  same  case,  merely  expresses  the  practice  of  courts  gen- 
erally to  refuse  to  reopen  what  has  been  decided,  not  a  limit  to  their 
power."  (Messenger  vs.  Anderson,  supra,  at  p.  444.)  The  law  of  the 
case  expresses  a  rule  of  public  policy.  The  public  policy  of  the  rule 
prevents  the  courts,  in  general,  from  reconsidering  questions  already 
decided,  except  in  unusual  eases.  Where,  however,  a  Court  does  consent 
to  reconsider,  and,  upon  thorough  and  conscientious  reconsideration,  con- 
cludes firmly  and  expresses  its  conclusion  that  its  former  decision  was  er- 
roneous, the  situation  is  reversed,  and  public  policy  requires  that  it  should 
correct  its  admitted  error,  except  in  unusual  circumstances. 

(c)  The  correction  of  the  Court's  admitted  error  would  not  prolong 
the  litigation,  by  requiring  still  another  trial,  since  the  Court  now  holds 
that  the  directed  verdict  on  the  first  trial  should  have  been  affirmed. 

(f)  The  situation  is  also  analagous  to  the  situation  in  which  this  Court 
is  asked  to  pass  upon  a  question  concerning  which  the  decisions  of  the 
Circuit  Court  of  Appeal  in  different  circuits  are  conflicting. 

(g)  In  the  opinion  of  three  of  the  five  judges  who  have  passed  on  the 
question,  the  present  judgment  in  favor  of  the  plaintiff  is,  as  a  matter 
of   law,   unsupported   by  any  evidence  whatever. 

For  the  foregoing  reasons  your  petitioners  respectfully  represent  that 
the  case  is  one  of  gravity  and  importance,  and  they  therefore  respectfully 
pray  that  a  Writ  of  Certiorari  may  be  issued  out  of  and  under  the  seal  of 
this  Court,  directed  to  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  commanding  said  Court  to  certify  and  send  to  this  Court, 
on  the  date  to  be  designated  in  said  writ,  a  full  and  complete  certified 
transcript  of  the  record  of  all  proceedings  of  the  said  Circuit  Court  of 
Appeals  in  this  case,  to  the  end  that  the  said  case  may  be  reviewed  and 
determined  by  this  Court  as  provided  by  law,  and  that  your  petitioners 
may  have  such  other  and  further  relief  and  remedy  in  the  premises  as  to 
this  Court  may  seem  proper,  and  that  the  judgment  of  the  Circuit  Court 
of  Appeals  for  the  Second  Circuit,  affirming  the  judgment  of  the  District 
Court  for  the  Southern  District  of  New  York,  be  reversed,  with  directions 
that  judgment  shall  be  entered  for  your  petitioners,  the  defendants. 
And  your  petitioners  will  ever  pray. 

William  Nelson  Cromwell 
Louis  H.  Cramer 
As   executors  of  the  Last  Will   and   Testament   of   Frank  Leslie, 
deceased,  by 
Edgar  T.  Brackett 
Philip   L.   Miller 
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CERTIORARI     FORM     XV.— STIPULATION     FOR     DISMISSAL     OF 
APPEAL  ANNEXED  TO  PETITION. 

UNITED  STATES  SUPREME  COURT. 

Leonora  A.  Arnold  and  Thomas  E.  Arnold, 
her  husband, 

Complainants  and  Appellants, 
vs. 
Charles  A.  Chesebrough,  individually  as 
Executor  and  Trustee  under  the  last  Will 
and  Testament  of  Margaret  Chesebrough  and 
Elizabeth  Lounsbury,  as  ExecutrLx  of  the 
last  Will  and  Testament  of  Stephen  R. 
Lounsbury,  deceased, 

Defendants  and  Appellees. 

At  the  time  of  the  entry  of  the  decree  of  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  New  York,  dismissing  the  bill 
of  the  petitioners  herein,  the  complainants  in  that  suit,  upon  the  merits, 
the  construction  of  the  Evarts  Act  was  so  unsettled  and  doubtful  that 
the  petitioners  were  advised  by  their  counsel  that  the  only  safe  practice 
for  them  to  pursue  was  to  take  two  appeals:  one  to  the  Circuit  Court 
of  Appeals  upon  the  whole  case;  and  the  other  to  the  Supreme  Court  of 
the  United  States  upon  the  jurisdictional  question  involved  as  to  whether 
a  Court  of  Equity  had  jurisdiction  of  the  complainants'  suit,  and  if  not, 
whether  the  decree  should  not  have  been  for  a  dismissal  of  the  bill  with- 
out prejudice  instead  of  upon  the  merits.  In  view  of  the  recent  decision 
of  the  Chief  Justice  of  the  United  States  in  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  in  the  case  of  World's  Columbian  Exposition  et 
al.  vs.  U.  S.,  56  Fed  Eep.  64-5,  it  is  hereby  stipulated  and  agreed  that  in 
case  this  Court  shall  consider  that  the  pendency  of  this  appeal  is  a  bar 
to,  or  in  any  way  prejudicial  to  the  issuance  of  the  writ  of  certiorari  to 
said  Circuit  Court  of  Appeals,  which  is  herewith  applied  for,  then  this 
appeal  to  this  Court  shall  be  dismissed  at  the  costs  of  the  ajjpellants. 
Dated   March   16,   1894. 

Leonora  A.  Arnold, 
Thos.  E.  Arnold, 
Complainants  and  Appellants. 
Henry  A.  Rawcliffe, 
Solicitor   for    Complainants   and    Appellants. 

State  of  New  York,   ^ 
Southern  District,       ( 
.    On  this  16th  day  of  March,  1894,  before  me  the  subscriber  personally  came 
and  appeared  Leonora  A.  Arnold  and  Thomas  E.  Arnold,  her  husband,  to 
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nie  known  to   he  the  person  described  in  and  who   executed  the   foregoing 
stipulation,  and  they  acknowledged  to  me  that  they  executed  the  same. 

Jos.  F.  Arnold, 
[seal.]  Notary  Public, 

N.  Y.  Co. 


CERTIORARI    FORM    XVI.— NOTICE    OF    MOTION    FOR    WRIT    OF 
CERTIORARI   FOR  DIMINUTION   OF   THE   RECORD. 

[1-4-4  Fed.  679.] 

UNITED  STATES  CIRCUIT  COURT  OF  APPEALS  FOR  THE  SECOND 

CIRCUIT. 


Cheistiax  Dancel  and  Mary  Dancel,  as  Ad- 
ministrators   of    the    Goods,    Chattels    and 
.   Credits  of  Christian  Dancel,  Deceased, 

Respondents, 
against 
The    Goodyear    Shoe    Machinery    Company 
OF  Portland,  Maink, 

Appellant. 


Upon  the  petition  of  Christian  Dancel  and  Mary  Dancol,  a  copy  of  which 
is  hereto  annexed,  sworn  to  October  6th  and  7th,  1905;  and  the  certificate 
of  John  A.  Shields,  Clerk  of  the  [District  Court]  of  the  United  States  for 
the  Southern  District  of  New  York,  a  copy  of  which  is  hereto  annexed,  I 
shall  make  the  annexed  motion  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit  at  a  stated  term  thereof  in  the  Court  Room 
of  said  Court,  in  the  Post  Office  Building,  in  the  Borough  of  Manhattan, 
City  and  County  of  New  York,  on  October  16th,  190;j,  at  the  opening  of 
Court  on  that  day,  or  as  soon  thereafter  as  counsel  can  be  heard  and  that 
I  shall  then  and  there  move  for  the  relief  prayed  in  said  petition  and  for 
such  other  and  further  relief  in  the  premises  as  may  be  just. 

Dated  Oct.  10,  190.5. 

Yours,  &c.,  J.  PHILIP  BERG, 

Altonifii  and  Solicitor  for  Pl'ffs  and  Eesjj't.s. 

302  Broadway,  Neiv  Yor'k. 

To  Edwards  H.  Childs,  Esq.,  Attorney  and  Solicitor  for  Appl't,  59  Wall. 
Street,  N.  Y.  City. 


\ 
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CEETIOEAEI  FOEM   XVII.— MOTION   FOE  WEIT   OF   CEETIOEAEI 
FOE  DIMINUTION  OF  THE  EECOED. 

[144  Fed.  679.] 

UNITED   STATES   CIECUIT   COUET   OF   APPEALS   FOE    THE 
SECOND  CIECUIT. 

Christian  Dancel  and  Mary  Dancel,  as  Acl- 
ministrators  of  the  Gootls,  Chattels  and 
Credits  of   Christian  Dancel,   Deceased, 

Eespondents, 
agamst 
The  Goodyear  Shoe  Machinery  Company  of 
Portland,  Maine, 

Appellant. 

And  now  come  the  plaintiffs-respondents  by  J.  Philip  Berg,  their  attor- 
ney; and  upon  the  petition  of  Christian  Dancel  and  Mary  Dancel,  sworn 
to  October  6th  and  7th,  1905,  they  move  that  a  writ  of  certiorari  for  a 
diminution  of  the  record  issue  to  the  clerk  of  the  United  States  [District] 
Court  for  Southern  District  of  New  York  directing  him  to  certify  to  this 
Court  at  the  expense  of  the  appellants  herein,  the  summons  with  which 
the  said  suit  was  begun;  and  the  proceedings  for  the  removal  of  said 
cause  from  the  Supreme  Court  of  the  State  of  New  York  to  the  [District] 
Court  of  the  United  States  for  the  Southern  District  of  New  York;  the 
order  of  said  [District]  Court  denying  motion  to  remand  said  cause;  the 
opinion  of  this  Circuit  Court  of  Appeals  when  this  suit  wa-s  formerly  be- 
fore the  same;  the  opinion  of  the  Honorable  Hoyt  H.  Wheeler,  United 
States  District  Judge,  overruling  the  demurrer  herein ;  and  the  opinion  of 
the  Honorable  E.  Henry  Lacombe,  United  States  Circuit  Judge  denying 
the  motion  to  remand  this  cause  to  the  State  Court ;  and  that  a  further 
order  may  be  made  and  entered  directing  the  said  Goodyear  Shoe  Machin- 
ery Company  of  Portland,  Maine,  the  defendant  below,  which  claims  to 
be  the  appellant  in  this  court,  to  pay  to  said  Clerk,  the  expense  of  certify- 
ing said  papers,  and  also  to  print  the  same ;  and  that  an  order  may  be 
further  made  and  entered  striking  out  from  page  257  of  said  transcript 
the  words  "amended  complaint  at  law"  and  from  page  263  of  said  alleged 
transcript,  the  words  "answer  at  law"  and  from  page  11  thereof  the 
words,  "affidavits  and  papers  used  to  oppose  motion  for  judgment  at  law"; 
and  that  your  petitioners  have  such  other  and  further  relief  in  the  premises, 
as  may  be  just,  with  the  costs  of  this  application. 

J.  PHILIP  BEEG, 
Attorney  &   Solicitor,   for   plaintiffs-respondents, 
302  Broadway,  Manhattan,  N.  Y. 
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CERTIORARI    FORM    XVIII.— PETITION    FOR    WRIT    OF    CERTIO- 
RARI FOR  DIMINUTION  OF  THE  RECORD. 

[lU  Fed.  679.] 

To  the  Honorable  the  Judges  of  (he  United  States  Circuit  Court  of  Appeals 
for  the  Second  Circuit : 

The  petition  of  Christian  Dancel  and  Mary  Dancel,  as  Administrators 
of  Christian  Dancel,  deceased,  respectfully  show: 

I.  Heretofore  and  on  or  about  February  28th,  1905,  a  decree  in  equity, 
was  duly  entered  in  the  Clerk's  Office  of  the  [District]  Court  of  the  United 
States  for  the  Southern  District  of  New  York,  which  said  decree  directed 
the  payment  Ijy  the  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine, 
to  your  petitioners  of  the  sum  of  $28,028.11;  and  the  further  payment  by 
said  Company  to  your  petitioners  of  the  sum  of  $416.66%  on  the  last  day 
of  each  month  subsequent  to  February  28th,  1905,  until  and  including 
August  31st,  1908,  with  interest  to  the  date  of  payment  unless  certain 
letters  patent  of  the  United  States  number  459,036  should  hereafter  cease 
to  remain  in  force  as  a  valid  patent.  Subsequently  proceedings  were  taken 
by  the  said  defendant  which  were  claimed  by  said  defendant  to  constitute 
an  appeal  to  this  Circuit  Court  of  Appeals  from  said  decree;  and  at  some 
time  subsequent  to  March  15th,  1905,  what  purports  to  be  a  transcript  of 
the  record  below  was  filed  in  this  Court;  and  said  alleged  transcript  has 
been  printed  under  the  direction  of  said  defendant  for  use  in  this  Court 
upon  said  alleged  appeal.  Said  alleged  appeal  has  not  yet  been  dismissed 
and  has  not  yet  been  determined. 

II.  Said  paper  which  purports  to  be  a  transcript  of  said  record  con- 
tains at  certain  portions  of  the  SMuie  certain  descriptions  and  characteriza- 
tions of  the  papers  therein  contained,  which  have  not  to  be  found  in  the 
record  in  the  Court  below.  At  page  257  of  said  alleged  transcript  a  certain 
paper  is  preceded  by  and  characterized  by  the  words  "amended  complaint  at 
law;"  at  page  263  another  paper  in  said  alleged  transcript  is  Characterized 
by  and  preceded  by  the  words  "answer  at  law."  The  said  words  are  in- 
cluded in  said  alleged  transcript  for  the  sole  reason  that  the  Clerk  of  the  said 
Circuit  Court,  in  making  up  the  same  used  as  a  part  thereof,  the  paper 
printed  by  the  defendant  and  submitted  to  the  Court  below  upon  the  final 
hearing.  At  page  11  of  said  alleged  transcript  certain  papers  are  character- 
ized by  and  preceded  by  the  words  "affidavits  and  papers  used  to  oppose 
motion  for  judgment  at  law."  Said  words  are  not  to  be  found  in  the 
record  below. 

III.  Should  an  application  liereafter  be  made  to  the  Supreme  Court  of 
the  United  States  by  the  defendant  for  the  review  of  the  final  decision 
of  this  Court  upon  said  alleged  appeal  there  is  danger  lest  it  may  be 
claimed  by  said  defendant  that  these  words  were  part  of  the  said  papers 
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and  of  the  record  in  said  Ciiciiit  Court  iiisertt'd  thore  l)y  your  petitioners 
or  else  that  they  were  inserted  there  hy  tlie  direction  of  the  said  Circuit 
Court  and  that  they  estop  your  petitioners  from  disputing  that  said  ]iai)ers 
were  in  fact  not  pleadings  and  proceedings  at  common  l;iw:  which  ])osition 
your  petitioners  wisli  to  be  allowed  to  dispute. 

IV.  The  said  suit  in  which  said  decree  was  entered  ^vas  begun  in  tlie 
Supreme  Court  of  the  Htate  of  New  York.  It  was  thence  removed  from 
said  State  Court  to  the  said  Circuit  Court  of  the  United  States,  and  a 
motion  to  remand  the  said  cause  to  said  State  Court  was  duly  made  by 
your  petitioners  in  said  Circuit  Court  and  denied  by  said  Circuit  Court. 
The  said  alleged  transcript  omits  the  proceeding  for  the  removal  of  said 
cause.  The  said  transcript  also  omits  proceedings  upon  said  motion  to 
remand.  The  said  transcript  also  apparently  omits  and  as  your  petitioners 
are  informed  and  believe  does  omit  the  summons  with  which  said  suit  was 
begun  in  said  State  Court.  The  alleged  transcript  upon  said  alleged  appeal 
consequently  does  not  show  the  manner  in  which  jurisdiction  of  the  cause 
below  was  acquired  by  the  said  Circuit  Court;  and  as  your  petitioners  were 
informed  and  believe  said  transcript  is  insufficient  in  said  respect.  The 
said  alleged  transcript  also  omits  the  opinion  of  this  Circuit  Court  of 
Appeals  when  this  cause  was  formerly  brought  before  this  Court;  the  opin- 
ion of  the  Honorable  Hoyt  H.  Wheeler,  District  Judge  of  the  United  States 
overruling  the  demurrer  heretofore  filed  herein  and  the  opinion  of  Honor- 
able E.  Henry  Lacombe,  United  States  Circuit  Judge,  denying  the  motion 
to  remand  this  cause  to  the  said  State  Court. 

Wherefore,  your  petitioners  pray  that  a  writ  of  certiorari  for  a  diminu- 
tion of  the  record  issue  to  the  Clerk  of  the  Circuit  Court  of  tlie  United 
States,  for  the  Southern  District  of  New  York,  directing  him  to  certify 
to  this  Court  at  the  expense  of  the  appellant  herein  the  summons  with 
which  said  suit  was  begun  and  the  proceeding  for  the  removal  of  said 
cause  from  the  Supreme  Court  of  the  State  of  New  York  to  the  Supreme 
Court  of  the  United  States  for  the  Southern  District  of  New  York;  the 
order  of  said  Circuit  Court  denying  a  motion  to  remand  said  cause;  the 
opinion  of  this  Circuit  Court  of  Appeals  when  this  suit  was  formerly  be- 
fore the  same;  the  opinion  of  the  Honorable  Hoyt  H.  Wheeler,  United 
States  District  Judge,  overruling  the  demurrer  herein;  and  the  opinion 
of  the  Honorable  E.  Henry  Lacombe,  United  States  Circuit  Judge,  deny- 
ing the  motion  to  remand  this  cause  to  the  State  Court,  and  that  a  further 
order  be  made  and  entered,  directing  the  said  Goodyear  Shoe  Machinery 
Company  of  Portland,  Maine,  the  defendant  below  which  claims  to  be  the 
appellant  in  this  Court,  to  pay  to  said  Clerk  the  expense  of  certifj'ing  said 
papers;  and  also  to  print  the  same;  and  that  an  order  may  be  further 
made  and  entered  striking  out  from  page  257  of  said  transcript  the  words 
"amended  complaint  at  law"  from  page  263  of  said  alleged  transcript  the 
words  "answer  at  law;"  and  from  page  11  thereof,  the  words  "aflfidavits 
and  papers  used  to  oppose  motion  for  judgment  at  law;"  and  that  your 
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petitioner  may  have  sucli  other  and  further  relief  in  the  premises  as  may 
be  just  with  the  costs  of  this  application. 

CHEISTIAN  DANCEL, 
MARY  DANCEL. 
J.  PHILIP  BERG, 

Attorney  &  Solicitor  for  Petitioners  Pl'ffs, 
302  Broadway,  N.  Y.  City. 
County  of  New  York,  ss: 

Christian  Dancel,  being  duly  sworn,  says: — That  he  is  one  of  the  peti- 
tioners above  named;  that  the  foregoing  petition  is  true  to  his  own  knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged  on  information 
and  belief  and  as  to  those  matters  he  believes  it  to  be  true. 

CHRISTIAN  DANCEL. 
Sworn  to  before  me  this  7th  day  of  October,  1905. 

WARD  W.  SMITH, 
[L.  s.]  Notary  Public,  N.  Y.  Co. 

County  op  Kings,  ss: 

Mary  Dancel,  being  duly  sworn,  says: — That  she  is  one  of  the  petitioners 
above  named;  that  the  foregoing  petition  is  true  to  her  own  knowledge, 
except  as  to  the  matters  therein  stated  to  be  alleged  on  information  and 
belief  and  as  to  those  matters  she  believes  it  to  be  true. 

MARY  DANCEL. 
Sworn  to  before  me  this  6th  day  of  October,  1905. 

H.  D.  WILSON, 
[l.  s.]  Notary  Public,  No.  14,  Kings  Co. 

Certificate  filed  in  New  York  County. 


CERTIORARI  FORM  XIX.— ORDER  UPON  PETITION  FOR  WRIT  OF 
CERTIORARI  FOR  DIMINUTION  OF  THE  RECORD. 

[144  Fed.  679.] 

At  a  stated  term  of  the  United  States  Circuit  Court  of  Appeals  for  the 
Second  Circuit,  held  at  the  Court  Rooms  in  the  Post  Office  Building,  City 
of  New  York,  on  the  16th  day  of  October,  1905. 

Present:  Hon.  William  J.  Wallace,  Hon.  E.  Henry  Lacombe,  Hon.  Alfred 
C.  Coxe,  Judges. 

Christian  Dancel  and  Mary  C.  Dancel,  as 
Administrators  of  the  Goods,  Chattels  and 
Credits  of  Christian  Dancel.  Deceased, 

Complainants-Appellees, 
against 
The    Goodyear    Shoe    Machinery    Company 
OP  Portland,  Maine, 

Defendant- Appellant. 

A  motion  having  been  made  by  the  complainants-Appellees  for  a  writ 
of  certiorari,  directed  to  the  Clerk  of  the   [District]   Coiirt  of  the  United 
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states  for  the  Southern  District  of  New  York  and  requiring  that  certain 
papers  in  addition  to  those  contained  in  the  Transcript  of  Record  already 
filed  on  this  appeal  be  certified  to  this  Court  and  that  a  supplemental  re- 
turn be  made  containing  said  papers;  and  for  an  order  striking  out  on 
page  257  of  the  Transcript  of  Record  on  file  the  words  "amended  com- 
plaint at  law,"  and  from  page  263  the  words  "answer  at  law."  and  from 
p.  11,  the  words  "affidavits  and  papers  used  to  oppose  motion  for  judg- 
ment at  law, ' '  and  said  motion  having  come  on  to  be  heard ; 

Now,  on  reading  and  filing  the  petition  of  Christian  Cancel  and  Mary 
Dancel,  verified  October  6th  and  7th,  1905,  and  the  certificate  of  the  Clerk 
of  the  [District]  Court  of  the  United  States  for  the  Southern  District  of 
New  York,  dated  September  29th,  1905,  filed  in  support  of  said  motion 
and  the  affidavit  of  Edwards  H.  Childs,  sworn  to  the  13th  day  of  Octo- 
ber, 1905,  in  opposition  thereto,  and  on  the  Transcript  of  Record  filed 
herein  upon  this  appeal,  and  after  hearing  Roger  Foster,  Esq.,  of  counsel 
for  the  complainants-Appellees  in  support  of  the  motion  and  Edwards  H. 
Childs,  Esq.,  counsel  for  the  defendant-appellant  in  opposition  thereto,  it  is 

Ordered  that  said  motion  to  strike  out  the  said  words  from  the  Transcript 
of  Record  be  and  the  same  hereby  is  denied. 

And  counsel  for  the  defendant  appellant  having  consented  that  the  Tran- 
script of  Record  filed  in  this  Court  upon  the  writ  of  error  in  the  cause 
entitled  The  Goodyear  Shoe  Machinery  Company  of  Portland,  Maine,  plain- 
tiffs in  error  against  Christian  Dancel  and  another  defendants  in  error  may 
be  deemed  part  of  the  transcript  of  record  upon  this  appeal,  it  is  further 

Ordered  that  the  said  Transcript  of  Record  filed  upon  said  writ  of  error 
be  considered  a-s  before  this  Court  upon  the  argument  of  this  appeal  in 
addition  to  and  as  a  part  of  the  Transcript  of  Error  filed  herein  and  that 
counsel  be  and  they  hereby  are  permitted  to  refer  upon  this  appeal  to  the 
papers  contained  in  said  Transcript  of  Error  filed  on  the  writ  of  error. 

W.  J.  W. 
E.  H.  L. 
A.  C.  C. 
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CEETIOEARI  FORM  XX.— PETITION  TO  STATE  COUET  FOE  STAY 

OF  PEOCEEDINGS  PENDING  APPLICATION   FOE  WEIT   OF 

CEETIOEAEI. 

[253  U.  S.  480.] 

In   the    Supreme    Court    of    Pennsylvania,    Eastern    District,    January 

Term,  1920. 

No.  12. 

Philadelphia  and   Eeading  Eailway   Coir- 
PANY,  Appellant, 

vs. 
Maria  Domknica  Di  Donato. 

To  the  Honorable  J.  Hay  Brown,  Chief  Justice  of  the  Supreme  Court  of 
Pennsylvania,  and  to  the  other  Justices  of  the  said  Honorable  Court 
and  to  the  Honorable  Supreme  Court  of  Feivnsylvania: 
The  petition  of  Philadelphia  and  Eeading  Eailway  Company,  Appellant 

herein,  respectfully  represents: 

1.  That  on  Friday,  February  22,  1920,  an  opinion  of  this  Court  was  filed 
affirming  the  judgment  of  the  Court  of  Common  Pleas  No.  1  of  Phila- 
delphia County  in  favor  of  Maria  Domenica  Di  Donato  and  against  Phila- 
delphia and  Eeading  Eailway  Company,  Appellant  in  a  cause  of  action  in 
which  the  jurisdiction  of  the  Workmen's  Compensation  tribunals  was  chal- 
lenged on  the  ground  that  the  claimant's  decedent  was  engaged  in  inter- 
state commerce. 

2.  That  the  questions  presented  by  the  assignments  of  error  in  this 
cause,  particularly  those  relating  to  the  exclusive  application  of  the  fed- 
eral employers'  Liability  Act  to  cases  where  an  employee  of  an  inter- 
state railroad  is  engaged  in  work  incident  to  interstate  commerce,  are  ques- 
tions of  broad  general  interest  to  railroad  companies  throughout  the 
country;  and  your  petitioner  is  advised  by  counsel  that  it  is  desirable  that 
the  Supreme  Court  of  the  United  States  be  asked  to  pass  finally  upon 
these  questions  in  order  that  the  management  of  the  said  companies  be 
advised  as  to  the  proper  disposition  of  similar  cases  arising  in  the  future. 

3.  That  the  Act  of  Congress  and  the  rules  of  the  Supreme  Court  in  such 
cases  made  and  provided,  fix  the  time  within  which  petitions  for  writs  of 
certiorari  may  be  filed  in  the  Supreme  Court  of  the  United  States  at  three 
months.  It  is  further  provided  by  Eule  37  of  the  Supreme  Court  of  the 
United  States  that  the  party  making  application  for  writ  of  certiorari 
shall,  as  a  part  thereof,  furnish  the  court  with  a  certified  copy  of  the 
whole  record,  that  30  printed  copies  of  the  petition  for  the  writ  of  cer- 
tiorari and  brief  in  support  thereof  shall  be  filed  and  notice  of  the  date 
of  submission  of  the  petition,  together  with  a  copy  of  petition  and  brief 
in  support  of  the  same,  shall  be  served  on  the  counsel  for  the  respondent 
at  least  two  weeks  before  such  date. 
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4.  Your  petitiouer  is  prepared  to  perfect  the  record  in  this  case,  and 
to  file  its  petition  for  writ  of  certiorari  in  the  Supreme  Court  of  the  United 
States  ou  or  before  the  5tli  day  of  April,  1920. 

5.  That  your  petitioner  is  advised  that  in  order  that  the  proceedings  may 
remain  in  their  present  status  pending  the  disposition  of  such  a  petition 
for  writ  of  certiorari,  a  special  order  of  this  Court  is  required  to  stay  the 
issuing  of  the  mandate. 

Wherefore  you^  petitioner  prays  that  this  Court  enter  an  order  directing 
the  prothonotary  of  your  Honorable  Court  to  hold  the  mandate  in  this 
cause  pending  the  filing  of  the  aforesaid  petition  for  a  writ  of  certiorari 
in  the  Supreme  Court  of  the  United  States  until  the  5th  day  of  April, 
1920,  and  that  if  said  petition  shall  be  filed  in  the  Supreme  Court  of  the 
United  States  on  or  before  that  day  the  mandate  be  further  held  until 
the  Supreme  Court  of  the  United  States  shall  act  upon  the  said  petition 
for  the  writ  of  certiorari  aforesaid. 
And  your  petitioner  will  ever  pray,  etc. 

PHILADELPHIA  AND  BEADING 
EAILWAY  COMPANY, 
By    GEOKGE   GOWEN  PAEEY, 
GEORGE    GOWEN   PAERY, 

Counsel. 

CERTIORARI  FORM  XXI.— ORDER  OF   STATE   COURT   GRANTING 

STAY    OF    PROCEEDINGS    PENDING    APPLICATION    FOE 

WRIT  OF  CERTIORARI. 

[253  U.  S.  480.] 

And  now,  to  wit  this  9th  day  of  March,  A.  D.,  1920,  upon  consideration 
of  the  foregoing  petition  and  upon  motion  of  George  Gowen  Parry,  Esq., 
Counsel  for  Philadelphia  and  Reading  Railway  Company,  appellant,  it  is 
ordered  that  the  mandate  in  the  above  entitled  case  shall  not  issue  but 
shall  be  stayed  until  April  5,  1920,  and  that  if  on  or  before  that  day  there 
shall  be  filed  with  the  Prothonotary  of  this  Court  an  affidavit  of  Counsel 
for  Philadelphia  and  Reading  Railway  Company  showing  that  a  petition 
for  -writ  of  certiorari  has  been  filed  by  the  said  appellant  in  the  Supreme 
Court  of  the  United  States  that  the  mandate  shall  be  held  for  a  further 
period  thereafter,  and  shall  not  issue  before  final  disposition  shall  be  made 
by  the  Supreme  Court  of  the  United  States  of  the  petition  for  writ  of 
certiorari  aforesaid. 

J.  HAY  BROWN, 
CMef  Justice. 
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CERTIORARI    FORM    XXII.— APPLICATION    TO    DISTRICT    COURT 

FOR  STAY  OF  PROCEEDINGS  UNDER  MANDATE  OF  CIRCUIT 

COURT   OF   APPEALS    PENDING   APPLICATION    TO 

SUPREME  COURT  FOR  CERTIORARI. 

[Stay  granted.  The  decision  is  not  reported.  The  author  was  counsel 
for  the  complainants.  In  the  Second  Circuit  the  proper  practice  now  is 
to  make  to  the  Circuit  Court  of  Appeals,  or  during  its  vacation  to  a  judge 
thereof  the  application  for  the  stay.  C.  C.  A.  Rule,  2nd  Ct.  29,  s^ipra 
§  689d.] 

CIRCUIT  COURT   OF   THE   UNITED   STATES. 

For  the  Southern  District  of  New  York.  ' 

Christian  Dancel  and  Mary  Dancel,  as 
Administrators  of  the  Goods,  Chattels  and 
Credits  of  Christian  Dancel,  deceased. 

Complainants, 
against 
GooDYE^iB    Shoe    Machinery     Company     of 
Portland,  Maine, 

Defendant. 

State  of  New  York,  ] 
County  of  New  York,   j   ■^^' 

Edwards  H.  Childs,  being  duly  sworn,  deposes  and  says: — 
On  Saturday,  March  17th,  1906,  an  order  was  made  and  entered  by  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit  affirming 
the  final  decree  made  herein  in  favor  of  the  complainants  and  from  which 
an  appeal  had  been  taken  to  said  Court  of  Appeals  by  the  defendant.  On 
Monday,  March  19th,  1906,  I  obtained  a  certified  copy  of  the  record  in 
said  cause  from  the  Clerk  of  said  Circuit  Court  of  Appeals  and  on  Tues- 
day, March  20th,  1906,  the  same  was  duly  filed  in  the  office  of  the  Clerk 
of  the  Supreme  Court  of  the  United  States  at  Washington,  D.  C,  together 
with  an  original  petition  by  the  defendant  for  a  writ  of  certiorari  to  the 
said  Circuit  Court  of  Appeals.  The  rules  of  the  Supreme  Court  with 
respect  to  such  petitions  provide  that  they  shall  be  submitted  to  the  Court 
upon  "about  two  weeks'  "  notice  and  that  the  petitioner's  brief  must 
also  be  served  upon  the  respondents.  The  brief  on  behalf  of  the  peti- 
tioner is  now  being  made  and  as  soon  as  the  same  is  prepared  and  printed, 
the  notice  will  be  served  and  the  said  application  will  be  duly  brought 
on  before  the  Supi'eme  Court.  The  record  in  the  said  cause  is  now  being 
printed  under  the  direction  of  the  Clerk  of  the  Supreme  Court  in  accord- 
ance with  the  rule  requiring  that  fifty  copies  be  printed.  I  requested  the 
said  Clerk  to  have  the  printing  done  as  quickly  as  possible  and  he  has 
agreed  to  do  so,  but  the  record  is  long  and  the  printing  has  not  as  yet 
been  completed.     There  has  been  no   delay   whatever   in   this   matter   and 
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the  defendant  is  proceeding  with  all  the  diligence  possible   to  bring  the 
said  petition  before  the  Sujjrenie  Court  at  the  earliest  possible  day. 

Wheeefore,  the  defendant  prays  that  all  proceedings  by  this  Court  on 
the  mandate  of  said  Circuit  Court  of  Appeals  may  be  stayed,  pending  the 
determination  of  said  application  to  the  Supreme  Court  for  a  writ  of  cer- 
tiorari and  for  such  other  and  further  relief  upon  the  complainants'  appli- 
cation for  proceedings  on  said  mandate  that  may  be  just. 
Sworn  to  before  me  this  27th  day  of  March,  1906. 

EDWARDS  H.  CHILDS. 
JOHN  P.  SHAFEK, 

Notary  Puilic,  Kings  County. 

Certificate  filed  in  New  York  County. 

CErtioraei  form  XXIII.— answer  to  petition  for  writ  of 

CERTIORARI. 

[From  record  in  202  U.   S.   619.] 

SUPREME  COURT  OF   THE  UNITED  STATES. 

OCTOBER  TERM,  1908. 

No.  643. 


The  Goodyear  Shoe  Machin- 
ery Company  of  Portland, 
Maine, 

Petitioner, 
AGAINST 

Christian  Dancel   and   Mary 
Dancel,     as     Administrators  I 
of    the    Goods,    Chattels    and  | 
Credits   of   Christian   Dancel, 
deceased, 

Respondents. 

rinistiaTi  Dancel  and  Mary  Dancel,  as  administrators  of  the  goods, 
chattels  and  credits  of  Christian  Dancel,  deceased,  in  answer  to  the  peti- 
tion for  a  writ  of  certiorari  herein,  which  has  been  filed  in  this  Honor- 
able Court,  dated  March  19,  1905,  respectfully  show: 

I. — They  deny  the  allegation  in  the  fourth  paragraph  of  said  petition, 
that  the  promise  therein  mentioned  was  purely  personal;  and  they  deny 
the  allegation  in  said  paragraph  contained,  that  the  payments  thereunder 
were  to  be  made  to  Dancel  personally. 

II. — They  deny  that  the  action  begun  by  the  respondents  herein  on 
Octnl  or  15,  1900,  was  an  action  at  law.  The  said  action  was  begun  in 
the  Supreme  Court  of  the  State  of  New  York.    Section  3339  of  the  Code  of 
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Civil  Procedure  of  that  State  was  theu  in  force  and  provided  as  follows: 
' '  There  is  only  one  form  of  civil  action.  The  distinction  between  actions 
at  law  and  suits  iu  equity,  and  the  forms  of  those  actions  and  suits  have 
been  abolished." 

III. — They  deny,  upon  information  and  belief,  each  and  every  allegation 
in  the  tenth  paragraph  of  said  petition.  They  deny  that  the  judgment, 
which  is  described  in  the  eleventh  paragraph  of  said  petition,  was  a  judg- 
ment at  law.  They  deny,  upon  information  and  belief,  each  and  every  alle- 
gation in  the  twelfth  paragraph  of  said  petition.  They  deny  the  allegation, 
in  the  thirteenth  paragraph  of  said  petition,  that  said  action,  which  was 
removed  to  the  Federal  court,  therein  described,  was  an  action  at  law. 
They  deny  that  the  amended  complaint  filed  by  these  respondents  on 
January  9,  1901,  in  the  office  of  the  Clerk  of  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  New  York  was  an  amended  com- 
plaint at  law.  They  deny  that  the  allegation  in  said  amended  complaint, 
that  the  petitioner  herein  had  agreed  to  assume  the  obligations  of  the  Con- 
necticut Company,  therein  described,  was  immaterial.  They  aver  that  said 
allegation  was  material  and  was  admitted  by  the  defendant,  the  present 
petitioner,  under  the  oath  of  its  attorneys,  to  be  true.  They  deny  each  and 
every  allegation  in  the  nineteenth  paragraph  of  said  petition,  which  avers 
that  the  statement  therein  quoted  from  the  opinion  of  the  Circuit  Court  of 
Appeals  was  a  dictum,  and  which  avers  that  the  said  Court  did  not  notice 
the  facts  of  the  authority  therein  cited.  They  deny  that  the  appearance 
made  by  the  petitioner  in  its  motion  for  said  mandate  was  a  special  ap- 
pearance at  law;  and  they  aver  that  said  appearance  was  a  general  ap- 
pearance; and  that  no  leave  of  said  Court  to  make  a  special  appearance  for 
that  purpose  was  granted  to  the  petitioner.  They  deny  the  allegation  in 
the  twenty-first  paragraph  of  said  petition,  that  the  petitioner  appeared 
specially  at  law  in  opposition  to  the  application  for  leave  to  reframe 
the  complaint  in  said  action.  They  aver  that  the  said  appearance  was 
general,  and  that  no  permission  was  given  to  the  said  petitioner  to  make 
a  special  appearance  at  that  time.  They  deny  the  allegations  in  the 
twenty-first  paragraph  of  said  petition,  concerning  the  form  of  the  bill  of 
complaint  as  amended,  in  accordance  with  the  leave  then  granted.  They 
allege  that  the  substantial  allegations  of  the  facts  constituting  the  eauso 
of  action  averred  in  said  bill  of  complaint,  except  those  concerning  the 
history  of  the  litigation,  were  the  same  as  those  in  the  complaint  ]>reviously 
filed;  and  that  the  only  material  difference  between  the  two  pleadings  was 
that  in  the  la'st  complaint  more  relief  was  prayed  for  than  in  the  former 
pleadings.  They  deny  the  allegation  in  the  twenty-second  paragraph  of 
said  petition,  that  no  equity  process  was  served  on  the  petitioner.  They 
aver  that  process,  equivalent  to  equity  process,  was  served  upon  said  pe- 
titioner in  the  State  Court  before  said  removal  and  that  said  petitioner 
made  a  general  appearance  in  said  action  in  said  State  Court.  They  deny 
the  allegation  in  said  paragraph  of  said  petition  that  the  petitioner  made 
no  appearance  whatever  in  equity.  They  deny  the  allegation  in  the  twenty- 
third  paragraph  of  said  ])otiti()n,  that  the  said  petitioner  appeared  special- 
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ly  on  June  1,  1903.  They  aver  that  the  appearance  then  made  by  said 
petitioner  was  a  general  appearance;  and  that  no  permission  was  ever 
given  to  said  petitioner  to  make  a  special  appearance  then,  nor  at  any  other 
time  in  said  case.  They  deny  the  allegation  in  the  twenty-fourth  para 
graph  of  said  petition,  that  the  answer  of  the  petitioner  filed  on  or  about 
August  4,  1903,  did  not  waive  the  objection  to  the  jurisdiction  previously 
taken.  They  deny  the  allegations  in  the  twenty-fifth  paragraph  of  said 
petition,  concerning  the  matters  which  were  proved  in  said  case,  and  each 
and  of  all  of  the  same.  They  deny  the  allegations  in  said  paragraph  of 
said  petition  concerning  the  law  of  Massachusetts.  They  deny  the  alle- 
gation in  said  paragraph  of  said  petition  that  the  omission  of  words  of 
succession  in  the  promise  to  Cancel  was  intentional.  They  further  deny 
the  allegation  therein  contained  that  the  annuity  contract  was  performed 
in  Massachusetts.  They  deny  each  and  all  of  the  allegations  in  the  twenty 
ninth  paragraph  of  said  petition.  They  deny  each  and  every  allegation  in 
the  thirtieth  paragraph  of  said  petition. 

IV. — This  action  was  commenced  by  the  service  of  a  summons  without 
a  complaint  in  the  Supreme  Court  of  the  State  of  New  York,  on  October 
15,  1900,  to  enforce  a  contract  for  the  payment  of  $5,000  a  year  in  equal 
monthly  installments  to  Christian  Dancel,  during  the  life  of  certain  Letters 
Patent.  The  said  contract  was  dated  January  2,  1892,  and  was  then  made 
between  said  Christian  Dancel  and  the  Goodyear  Shoe  Machinery  Company 
of  Hartford,  Connecticut,  a  Connecticut  corporation.  On  March  9, 
1893,  the  said  Connecticut  corporation  transferred  all  its  property  to  the 
defendant  and  petitioner  herein,  which  had  been  organized  for  the  purpose 
of  accepting  said  transfer.  In  consideration  of  said  transfer,  the  said  de- 
fendant and  petitioner  assumed  all  the  debts  of  the  said  Connecticut  Com- 
pany, and  agreed  to  dissolve  the  same.  The  said  Connecticut  corporation 
was  duly  dissolved,  and  an  entry  of  said  dissolution  was  made  upon  the 
books  of  the  defendant.  The  said  defendant  furthemiore  transferred  into 
its  books  of  account  all  accounts  between  the  said  Connecticut  corporation 
and  other  persons,  including  the  account  between  said  Connecticut  corpo- 
ration and  said  Dancel;  and  charged  against  itself,  namely,  said  defendant 
petitioner,  all  debit  entries  in  said  accounts.  A  novation  of  said  contract 
thereupon  took  place  between  said  Christian  Dancel  and  said  defendant. 
The  said  defendant  until  the  death  of  Dancel  paid  to  him  all  the  install- 
ments maturing  under  said  contract;  and  said  Dancel  accepted  said  pay- 
ments from  said  defendant.  The  same  defendant  paid  after  the  death  of 
Dancel  to  his  personal  representatives,  the  plaintiffs  below  tKe  respondents 
here,  one  installment  of  said  annuity.  After  the  death  of  said  Dancel  and 
about  September  1,  1899,  the  said  defendant  executed  a  paper  which  pur- 
ported to  assign  to  a  corporation  named  the  United  Shoe  Machinery  Com- 
pany of  New  Jersey,  all  of  the  property  of  said  defendant  in  the  State  of 
New  York,  and  as  these  respondents  are  informed  and  believe  in  the  United 
States,  excepting,  however,  certain  Letters  Patent.  Said  conveyance  was 
made  without  any  adequate  consideration,  and  was  in  fraud  of  the  creditors 
of  the  said  Maine  corporation,  including  the  plaintiffs  below  and  the   re- 
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spoudeuts  here.  It  was  made  with  the  intention  of  preventing  the  plain- 
tiffs below  and  the  respondents  here  from  enforcing  the  contract  in  suit; 
this  action  to  enforce  which  was  then  contemplated  and  expected  by  de- 
fendant, but  had  not  yet  been  taken.  In  return  for  the  execution  of  said 
paper,  the  said  New  Jersey  corporation  executed  a  paper,  which  as  these 
respondents  are  informed  and  believe  assumed  the  debts  of  the  said  de- 
fendant Maine  corporation.  At  or  about  said  time,  or  subsequently  thereto 
before  the  entry  of  the  decree,  the  name  of  said  defendant  was  changed  to 
the  United  Shoe  Machinery  Company  of  Maine.  After  the  first  decision 
of  the  Circuit  Court  of  Appeals  herein,  in  which  decision  the  contract  in 
suit  had  been  construed,  in  accordance  with  the  contention  of  the  plaintiffs 
below  and  respondents  here,  said  defendant  executed  a  paper  which  pur- 
ported to  release  said  New  Jersey  corporation  from  its  obligations  under 
said  indemnity  agreement.  The  said  paper  purporting  to  be  a  release  was* 
executed  fraudulently  for  the  purpose  of  defrauding  the  creditors  of  said 
Maine  corporation,  and  for  the  purpose  of  defrauding  the  plaintiffs  below 
and  the  respondents  here.  There  was  no  adequate  consideration  for  the 
paper  purporting  to  be  a  release.  Subsequently  to  the  entry  of  the  decree 
below,  which  was  entered  on  or  about  February  28,  1905,  the  defendant 
below  and  the  petitioner  here,  appealed  to  the  Circuit  Court  of 
Appeals  from  said  decree;  but  filed  no  supersedeas  bond,  merely 
filing  a  bond  as  security  for  costs.  Executions  against  the  prop- 
erty of  said  defendant  were  duly  issued  under  said  decree  to  the 
marshals  of  the  United  States  for  the  Southern  and  Eastern  Dis- 
tricts of  New  York  and  returned  unsatisfied.  Tlie  Circuit  Court 
of  the  United  States  for  the  Southern  District  of  New  York  appointed  on 
or  about  April  8,  1905,  Robert  C.  Beatty,  Receiver  of  the  assets  of  the  de- 
fendant in  the  State  of  New  York.  Shortly  thereafter,  or  about  said  time, 
said  defendant  caused  to  be  organized  in  the  State  of  New  York  a  new 
corporation  by  the  name  of  the  United  Shoe  Machine  Company  of  New 
Jersey.  These  respondents,  upon  information  and  belief,  charge:  That 
the  formation  of  such  new  corporation  was  for  the  purpose  of  making  a 
third  fraudulent  transfer  of  the  assets  of  said  Connecticut  corporation  to 
said  New  Jersey  corporation,  in  order  to  prevent  the  collection  of  the  debt 
due  these  respondents;  and  that  a  transfer  of  said  assets  for  said  purpose 
was  then  contemplated.  The  Honorable  E.  Henry  Lacombe,  United  States 
Circuit  Judge,  thereupon  granted  an  injunction  against  the  former  New 
Jersey  corporation,  restraining  any  transfer  by  it  of  said  assets,  and 
further  enjoining  all  persons  within  the  Southern  District  of  New  York, 
in  whose  possession  were  machines  formerly  the  property  of  said  Con- 
necticut corporation  from  paying  royalties  thereupon  to  the  said  New 
Jersey  corporation.  In  order  to  obtain  a  vacation  of  said  injunction  and 
of  said  receivership  said  defendant  finally  filed  a  supersedeas  bond  to  se- 
cure the  payment  of  the  said  decree  in  case  of  affirmance  by  the  Circuit 
Court  of  Appeals. 

Since    the   petitioner   appi'ars    to   have   procured    the   omission    from    the 
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transcript  of  the  first  opinion  of  the  United  States  Circuit  Court  of  Ap- 
peals herein  handed  down  on  or  about  December  15,  1902,  -written  by 
Judge  Wallace,  a  copy  of  the  same  is  hereto  annexed  marked  A, 

Wherefore,  these  respondents  pray  that  the  said  petition  for  a  writ  of 
certiorari  may  be  dismissed,  with  costs;  and  these  respondents  will  ever 
pray,  &c. 

Dated  New  York,  AprU  25,  1906. 

Christian  Dancel  and  Maky  Dancel, 
As  Administrators  of  Christian  Dancel,  deceased. 
J.  Philip  Berg, 
Solicitor  and  Attorney  for  Respondents, 

Dancel 's  Administrators. 
EoGER  Foster, 
Of  Counsel. 

State  of  New  York,        1 

>  ss  ' 
County    of    New   York,  j 

Christian  Dancel,  being  duly  sworn,  deposes  and  says:  I  am  one  of 
the  respondents  hereinabove  named.  I  reside  in  the  County  of  Kings, 
Borough  of  Brooklyn,  City  and  State  of  New  York;  and  I  am  one  of  the 
administrators  of  Christian  Dancel,  deceased.  Each  and  every  allegation 
in  the  foregoing  answer  is  true  to  my  own  knowledge  except  as  to  the  mat- 
ters therein  stated  to  be  alleged  upon  information  and  belief;  and  as  to 
those  matters  I  believe  the  same  to  be  true. 

Christian  Dancel. 

Sworn    to    before    me    this] 
25th  day  of  April,  1906.  ([ 

Charles  Stein, 
Notary  Public, 
N.  Y.  Co. 
State  of  New  York,) 

'    SS  * 

County  of  New  York,^ 

Mart  Dancel,  being  duly  swora,  deposes  and  says:  I  am  one  of  the  re- 
spondents hereinabove  named.  I  reside  in  the  County  of  Kings,  Borough 
of  Brooklyn,  City  and  State  of  New  York;  and  I  am  one  of  the  adminis- 
trators of  Christian  Dancel,  deceased.  Each  and  every  allegation  in  the 
foregoing  answer  is  true  to  my  own  knowledge,  except  as  to  the  matters 
therein  stated  to  be  alleged  upon  information  and  belief,  and  as  to  those 
matters  I  believe  the  same  to  be  true. 


Sworn   to   before   me   this 
25th  day  of  April,  1906 


'] 


Mart  Dancel. 


Charles  Stein, 
Notary  Public, 
N.  Y.  Co. 
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CERTIOEAKI  FORM  XXIV.— ANSWER  TO  PETITION  FOE  WRIT  OP 
CERTIORARI  WITH  CROSS-PETITION. 

[Cross-writ  granted.     221  U.  S.  580.] 

SUPREME  COURT  OF  THE  UNITED  STATES. 

Peee  Alfredo  Luis  Baglin,  Superior  General 
of  the  Order  of  Carthusian  Monks,  for  Him- 
self and  all  of  the  other  Members  of  said 
Order, 

Petitioners, 
against 
The  Cusenier  Company, 

Respondent   and   Cross-Petitioner. 

To  the  Honorable  the  Justices  of  the  Supreme  Court  of  the  United  States: 
The    answer   and    cross-petition    of    the    Cusenier    Company    respectfully 
show  as  follows: 

1.  It  denies  that  the  Order  of  Carthusian  Monks  is  also  known  as  the 
congregation  of  or  Order  of  the  Chartreux.  It  denies  that  it  had  main- 
tained almost  uninterruptedly  for  several  hundred  years  its  main  Char- 
treuse and  it  further  alleges  that  said  order  was  an  illegal  and  unauthorized 
Congregation  and  had  not  a  right  to  own  any  property  in  the  Republic  of 
France. 

2.  It  denies  that  said  Carthusian  Monks  have  carried  on  a  manufacture 
of  a  certain  liqueur  or  cordial  for  several  hundred  years,  and  it  denies 
that  said  liqueur  was  manufactured  in  accordance  with  a  secret  recipe  or' 
formula  and  that  said  liqueur  is  exclusively  manufactured  by  them.  It 
denies  that  said  liqueur  is  or  has  been  favorably  known  by  reason  of  the 
good  repute  of  its  makers,  and  it  denies  that  the  word  ' '  Chartreuse ' '  con- 
stitutes a  tradename,  and  it  alleges  that  the  reputation  of  said  article  was 
due  to  the  peculiar  qualities  of  the  herbs  which  grew  in  the  locality  where 
said  liqueur  was  manufactured,  which  locality  had  been  known  as  Char- 
treuse long  before  the  establishment  of  the  said  Monks. 

3.  It  denies  that  the  establishment  at  Tarragona  referred  to  in  Para- 
graph 3  of  the  petition  is  a  continuance  of  the  ancient  business  of  making 
the  liqueur  or  cordial  known  as  Chartreuse,  and  it  denies  that  any  liqueur 
called  "Chartreuse"  is  manufactured  there  and  that  the  liqueur  manufac- 
tured there  is  manufactured  in  accordance  with  any  secret  recipe  or 
formula;  and  it  denies  that  identically  the  same  ingredients  are  used  now 
for  the  said  manufacture  as  had  been  used  from  tune  immemorial. 

4.  It  admits  that  the  liqueur  or  cordial  manufactured  by  the  monks 
prior  to  their  expulsion  from  France  has  been  commonly  packed  in  the 
bottles  and  with  the  designs  printed  appearing  opposite  to  page  4  of  the 
petition,  and  it  denies  that  the  same  are  correctly  set  out  in  Paragraph  4 
of  said  petition. 

5.  It  denies   that   the   registration  referred   to   in    Paragraph   5   of   the 
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petition  was  caused  ^o  be  made  by  the  said  Order,  or  ou  its  behalf,  and 
it  denies  that  the  said  registration  was  for  the  name  Chartreuse,  and  that 
;iny  rights  were  conferred  by  the  same  registration  to  the  said  Order  or  to 
the  complainants  herein. 

6.  It  denies  that  the  appointment  and  powers  of  Henri  Lecouturier  and 
his  agreement  with  Mr.  Joseph  Cusenier  are  correctly  set  forth  in  Paragraph 
G  of  the  petition,  and  it  alleges  that  said  Mr.  Lecouturier  was  expressly 
and  duly  authorized  and  instructed  by  the  Courts  of  the  Eepublic  of 
France  to  continue  the  business  fonuerly  carried  on  by  the  Carthusian 
Monks  at  the  i)lace  where  such  business  had  been  carried  on  by  them, 
and  that  the  title  to  all  the  trademarks,  tradenames  and  goodwill  was 
vested  in  him  by  virtue  of  Decrees  of  the  Courts  having  jurisdiction 
in  the  premises,  and  that  he  was  given  the  exclusive  right  to  harvest 
the  plants,  to  which  the  cordial  manufactured  by  the  monks  owed  its 
peculiar   qualities   and   reputation. 

7.  It  admits  that  a  bill  was  filed  by  the  petitioners  herein  against 
it  praying  for  the  usual  injunction  and  accounting.  It  was  alleged 
in  said  bill  that  the  defendants  had  made  use  of  the  word  "Chartreuse" 
as  a  trademark  to  designate  the  said  cordial  or  liqueur  manufactured 
by  them  and  that  they  attempted  to  sell  to  the  public  a  spurious  imi- 
tation article  falsely  representing  that  it  was  made  pursuant  to  the 
so-called  secret  recipe  which  complainants  claimed  to  own,  and  that 
said  imitation  liqueur  was  offered  in  bottles  and  cases  similar  in  appear- 
ance to  those  long  used  by  the  complainants  for  the  purpose  of  injuring 
the  complainants  and  of  deceiving  the  public.  No  evidence  w^as  intro- 
duced   that    any    representation    had    ever    been    made    by    the    defendant 

'that  the  liqueur  manufactured  by  it  was  made  according  to  any  recipe 
owned  by  complainants.  It  was  found  by  the  Circuit  Court  of  Appeals 
that  the  liqueur  had  never  been  designated  by  the  complainants  as 
Chartreuse,  that  said  word  was  of  geographical  origin  and  had  been 
used  on  the  labels  in  a  geographical  sense  and  that  it  had  acquired  a 
secondary  meaning,  indicating  both  that  it  was  manufactured  by  monks 
and  that  it  was  made  at  a  certain  place,  that  its  reputation  was  due 
to  a  great  extent  to  the  peculiar  plants  which  grew  in  that  locality; 
that  the  defendants  had  acted  in  good  faith  and  in  pursuance  of  the 
decrees  of  the  Courts  of  the  Eepublic  of  France  by  which  the  liquidator 
had  been  appointed,  that  the  proof  of  deception  was  extremely  unsatis- 
factory, that  the  parties  represented  by  the  defendant  had  acquired  the 
right  in  France  to  use  the  old  labels  and  bottles  and  to  designate  their 
liqueur  by  the  name  of  "Chartreuse",  and  also  the  right  to  manufacture 
their  liqueur  at  the  place  where  the  herbs  grew  which  gave  the  said 
liqueur  its  peculiar  character  and  that  they  v>ere  entitled  to  mention  this 
fact  on  their  labels  and  bottles  and  to  all  the  advantages  resulting 
therefrom,  and  that  to  deprive  them  of  the  right  to  mention  said 
locality  would  be  to  deprive  them  of  a  substantial  right.  In  giving 
the  defendant  the  right  to  make  use  of  the  word  "Chartreuse,"  if  it  was 
so  used  as  clearly  to  distinguish  such  liqueur  from  the  liqueur  or  cordial 
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manufactured  by  the  complainants,  the  said  Circuit  (Jourt  of  Appeals 
followed,  as  is  stated  in  its  opinion,  the  English  Decree,  which  is 
referred  to  in  the  brief  attached  to  the  petition  as  the  leading  authority 
in  favor  of  the  complainants  herein. 

The  said  Cusenier  Company  further  presents  its  cross  petition  and 
respectfully   shows   as    follows: 

1.  That  the  complainants  herein  were,  prior  to  the  passage  of  the 
Association  Act  of  1901,  an  illegal  and  unauthorized  association,  having 
no  civil  rights  and  existing  only  by  reason  of  a  toleration  which  was 
entirely   extra -legal    and    could   be   withdrawn    at   any    time. 

2.  Before  said  Lecouturier  was  appointed  as  liquidator  under  the 
Association  Act  all  the  property  of  the  Order,  including  all  trademarks 
and  goodwill,  had  been  transferred  by  it  to  one  Rey,  a  former  procureur 
of  the  Order,  by  a  deed  bearing  date  of  the  20th  of  November,  1897. 

3.  Thereafter  it  was  finally  decided  by  a  Court  of  competent  juris- 
diction of  the  Republic  of  France,  viz.,  the  Court  of  Cassation,  by  its 
decision  of  July  31,  1906,  that  said  Rey  was  a  passive  trustee  and 
that  the  property  transferred  to  him  formed  part  of  the  assets  to  be 
so  liquidated,  and  the  title  thereto  was  vested  in  the  said  Lecouturier 
and  passed  to  the  Compaguie  Fcrmiere  de  la  Grande  Chartreuse,  whose 
agent  the   defendant  is. 

4.  That  all  the  proceedings  appointing  said  Lecouturier  as  liquidator 
and  determining  the  extent  of  the  rights  vested  in  him,  and  all  the  other 
proceedings  determining  the  rights  of  the  respective  parties  herein,  were 
made  by  Courts  of  competent  jurisdiction  in  France  after  due  notice  to 
the  complainants  herein,  and  after  they  had  been  heard  in  resj^ect  to  their 
rights;  that  all  such  property,  trademark,  good  will,  so  vested  in  Lecou- 
turier were  obtained  at  a  judicial  auction  sale  held  by  order  of  the 
Court  having  jurisdiction  of  the  premises,  by  the  Compagnie  Fermiere  de 
la  Grande  Chartreuse,  and  are  now  vested  in  it. 

That  these  defendants  were  the  agents,  at  the  beginning  of  the  suit,  of 
said  Mr.  Lecouturier,  and  are  now  the  agents  of  the  Compagnie  Fermiere 
de  la  Grande  Chartreuse. 

5.  The  complainants  herein  had  no  property  in  the  United  States,  they 
did  not  manufacture  the  liqueur  here.  After  Ihey  began  the  manufacture 
at  Taragona  they  completely  abandoned  the  old  labels  and  trademarks  and 
use  of  the  word  Chartreuse,  and  gave  the  widest  publicity,  not  only  in 
trade  papers  but  in  papers  of  general  circulation,  to  the  fact  that  the 
old  labels  no  lenger  indicated  that  the  liqueur  was  manufactured  by  them. 
The  evidence  adduced  by  complainants  shows  that  this  fact  was  known 
to  the  trade  and  there  is  no  evidence  whatever  that  any  one  of  the  public 
was  deceived  into  the  belief  that  the  liqueur  sold  by  the  defendant  was 
manufactured  by   the  Monks. 

6.  The  word  "Chartreuse"  was  a  geographical  term,  desigiuiting  the 
place  or  territory  where  the  monks  formed  their  establishment.,  it  was 
never  used  by  the  monks  to  designate  their  liqueur;  at  the  most  it  could 
be  said  to  have  acquired  a  secondary  meaning,  denoting  not  only  that 
the    liqueur    was    manufactured    by    monks    but    primarily    that    it    was 
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manufactured   at  a  certain  place,   the  habitat   of   the  herbs   to   which  the 
liqueur  owes  its  peculiar  aroma  and  qualities. 

7.  The  said  Circuit  Court  of  Appeals  in  its  opinion  recognized  the  fact 
that  the  primary  meaning  of  the  word  ' '  Chartreuse ' '  was  geographical  and 
that  it  only  later  acquired  a  secondary  meaning,  but  yet  it  afi&rmed  that 
part  of  the  decree  of  the  Circuit  Court  which  holds  that  the  word  symbol 
"Chartreuse"  constitutes  a  technical  trademark.  It  recognized  that  there 
is  no  proof  of  actual  deception,  that  the  defendant  has  acted  in  absolute 
good  faith  and  is  not  to  be  treated  as  a  pirate,  and  it  then  proceeded 
to  give  the  complainants  relief  which  can  only  be  justified  if  the  fact 
of  unfair  competition  had  been  affirmatively  found  to  exist. 

8.  From  this  it  will  be  seen  that  this  case  involves  the  determination  of 
important  questions: 

Whether  geographical  expressions  can  ever  be  considered  as  technical 
trademarks  and  entitled  to  protection  as  such; 

Whether  a  trademark  or  protection  against  unfair  competition  can  be 
claimed,  not  only  after  the  Avord  and  label  for  which  protection  is  sought, 
have  been  abandoned,  but  after  it  has  been  proved  that  the  former  owner 
has  given  publicity  to  the  fact  that  they  no  longer  represent  the  article 
of  his  manufacture,  and  after  it  has  been  proved  that  he  has  succeeded 
in  convincing  the  public  of  that  fact. 

Whether,  in  the  absence  of  any  business  or  manufacture  in  the  United 
States,  a  foreign  corporation  can  claim  title  to  a  trademark,  the  title  to 
which  it  has  lost  by  virtue  of  a  decree  of  a  competent  court  in  its  country 
of  origin,  after  full  notice  and  opportunity  to  be  heard,  and  whether  relief 
can  be  granted  on  the  ground  of  unfair  competition  after  it  has  been 
affirmatively  found  that  the  defendant  has  acted  in  good  faith,  and  when 
there  is  no  evidence  that  the  public  has  been   deceived. 

Wheeefore,  in  order  that  the  foregoing  and  other  matters  may  be  prop- 
erly considered  and  adjudicated,  your  petitioners  pray  that  this  Honorable 
Court  will  grant  its  cross  writ  of  Certiorari,  directed  to  said  Circuit  Court 
of  Appeals,  for  the  Second  Circuit,  requiring  the  complete  record  of 
this  cause  in  said  Court  to  be  certified  to  this  Court,  and  that  this  Court 
will  thereupon  proceed  to  correct  the  errors  herein  complained  of,  and 
such  other  errors  as  may  appear  in  said  record,  and  reverse  the  decree 
of  said  Circuit  Court  of  Appeals,  in  so  far  as  it  affirms  the  decree  of  the 
Circuit  Court,  and  remand  said  cause  with  directions  to  dismiss  the  bill 
herein  and  give  to  your  Petitioners  such  other  and  further  relief  as  the 
nature  of  the  case  may  require,  and  to  the  Court  may  seem  proper  in  the 
premises. 

And  your  Petitioner  will  ever  pray. 

The   Cusenier  Company, 
By 
Jules  Aubey,  (L.S.) 

Vice-President. 
Adolph  L.  Pincoffs  and 
EoGEE  Foster, 
Its  Attorneys  and  Counsel. 


CERTIORARI   FORMS 


4507 


CERTIORAEI  FORM  XXV.— WRIT  OF  CERTIORARI  FROM  SUPREME 
COURT    TO   STATE   COURT. 

[253  U.  S.  480.] 

United  States  of  America,  ss: 

[SEAL   OF    THE    SUPREME    COURT    OF    THE    UNITED    STATES.] 

The  President  of  the  United  States  of  America  to  the  Honorable  the 
Judges  of  the  Supreme  Court  of  the  State  of  Pennsylvania,  Greeting: 
Being  informed  that  there  is  now  pending  before  you  a  suit  in  which- 
Philadelphia  &  Reading  Railway  Company  is  appellant,  and  Maria  Domenica 
Di  Donato  is  appellee,  which  suit  was  removed  into  the  said  Supreme 
Court  by  virtue  of  an  appeal  from  Court  of  Common  Pleas  No.  1  of  the 
County  of  Philadelphia,  and  we,  being  willing  for  certain  reasons  that  the 
said  cause  and  the  record  and  proceedings  therein  should  be  certified  by 
the  said  Supreme  Court  and  removed  into  the  Supreme  Court  of  the  United 
States,  Do  hereby  command  you  that  you  send  without  delay  to  the  said 
Supreme  Court,  as  aforesaid,  the  record  and  proceedings  in  said  cause,  so 
that  the  said  Supreme  Court  may  act  thereon  as  of  right  and  according 
to  law  ought  to  be  done. 

Witness  the  Honorable  Edward  D.  White,  Chief  Justice  of  the  United 
States,  the  sixth  day  of  May,  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  twenty. 

James  D.  Maher, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

CERTIORARI      FORM      XXVL— WRIT      OF      CERTIORARI      FROM 
SUPREME  COURT  TO  CIRCUIT  COURT  OF  APPEALS. 

[175  U.  S.  762,  in  which  the  author  was  counsel.] 

United  States  op  America,  ss: 

[SEAL  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES.] 

The  President  of  the  United  States  of  America  to  the  honorable  the 
judges  of  the  United  States  circuit  court  of  appeals  for  the  second 
circuit.  Greeting: 

Being  informed  that  there  is  now  pending  before  you  a  suit  in  which 
Lizzie  Stearns  Bleecker  and  Elsie  L.  Bleecker  and  The  Steamship  "Ken- 
sington," her  engines,  &c..  The  International  Navigation  Company,  claim- 
ant, on  appeal  and  cross-appeal,  which  suit  was  removed  into  the  said 
circuit  court  of  appeals  by  virtue  of  appeals  from  the  district  court  of  the 
United  States  for  the  southern  district  of  New  York,  and  we,  being  willing 
for  certain  reasons  that  the  said  cause  and   the  record  and  proceedings 
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therein  should  be  certified  by  tlie  said  circuit  court  of  appeals  and  removed 
into  the  Supreme  Court  of  the  United  States,  do  hereby  command  you 
that  you  send  without  (Jelay  to  the  said  Supreme  Court,  as  aforesaid,  the 
record  and  proceedings  in  said  cause,  so  that  the  said  Supreme  Court 
may  act  thereon  as  of  right  and  according  to  law  ought  to  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States,  the  31st  day  of  October,  in  the  year  of  our  Lord  one  thousand 
eight  hundred  and   ninety-nine. 

James   H.   McKenney, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

CEETIOEARI    FOEM    XXVII.— STIPULATION    THAT    TEANSGEIPT 

OF  PEOCEEDINGS  IN   STATE   COUET   PEEVIOUSLY 

FILED  STAND  AS  EETUEN. 

[2,53  U.  S.  480.] 

IN  THE  SUPEEME  COUET  OF  THE  UNITED  STATES,  OCTOBEE 

TEEM,  1919. 


:;] 


Philadelphia  &  Eeading  Eailway  Company, 

Petitioner, 
vs.  I  No.   842. 

Makia  Domenica  Di  Donato, 

Eespondent. 


The  Writ  of  Certiorari  ia  the  above  entitled  case  having  been  granted 
to  the  above  entitled  petitioner  to  review  the  judgment  and  decision 
of  the  Supreme  Court  of  the  State  of  Pennsylvania  in  the  above  case,  in 
which  Philadelphia  &  Eeading  Eailway  Company  was  Appellant  and  Maria 
Domenica  Di  Donato  was  Appellee: 

Now  it  is  therefore  stipulated  and  agreed  between  counsel  for  the 
above  named  petitioner  and  counsel  for  the  above  named  respondent 
that  the  Transcript  of  Eecord  of  the  said  Supreme  Court  of  Penn- 
sylvania in  said  cause  now  on  file  in  the  Supreme  Court  of  the  United 
States  be  taken  as  a  return  to  the  said  writ  and  that  the  Prothonotary 
of  the  Supreme  Court  of  Pennsylvania  forward  a  certified  copy  of 
this  stipulation  to  the  Clerk  of  the  Supreme  Court  of  the  United 
States  forthwith,  as  his  return  to  the  said  Writ  of  Certiorari. 
Done  the  10th  day  of  May,  A.  D.  1920. 

George   Gowen   Parry, 

Counsel  for  Above  Petitioner. 
Eowland  C.  Evans, 
Counsel  for  Above  Eespondent. 
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CERTIOEAEI  FOEM   XXVIIL— STIPULATION   THAT   TRANSCRIPT 

OF    PROCEEDINGS    IN    CIRCUIT    COURT    OF    APPEALS 

PREVIOUSLY  FILED  STAND  AS  RETURN. 

[175  U.  S.   762.] 

SUPREME  COURT   OF   THE   UNITED   STATES. 

Lizzie  Steaens  Bleecker  and  Elsie  L.  Bleecker 

against 
The  Steamship  "Kensington,"   Her  Engines,    ,No.  414. 

&c.; 
The  International  Navigation  Company,  Claimant. 
No.  414. 

We  hereby  stipulate  that  the  certified  copy  of  the  transcript  of  record 
filed  in  the  Supreme  Court  of  the  United  States,  with  the  petition  for  a 
writ  of  certiorari,  may  be  taken  as  and  shall  be  the  return  to  the  writ  of 
certiorari  granted  herein  by  said  Supreme  Court  of  the  United  States 
to  the  United  States  circuit  court  of  appeals  for  the  second  circuit  on 
the  30th  day  of  October,  1899. 

Dated  New  York,  November  2nd,  1899. 

Roger  Foster, 
Attorney  and  Proctor  for  the  Bleeckers, 

LibeUants    and    Appellants. 
H.  G.  Ward, 

Proctor    for    Claimant. 

CERTIORARI     FORM     XXIX.— RETURN     BY     CLERK     OF     STATE 

COURT. 

[253  U.  S.  480.] 

State  of  Pennsylvania,  Eastern  District: 

SUPREME  COURT   OF  PENNSYLVANIA,  MAY   12,  1920. 

In  obedience  to  the  writ  of  certiorari  hereto  attached  and  returned 
herewith,  I  hereby  certify  that  the  foregoing  contains  a  true  copy 
of  the  stipulation  of  counsel  in  the  case  therein  stated,  as  appears  from 
the  original  now  of  file  in  this  office. 

Witness  my  signature  and  the  seal  of  said  court  hereto  affixed,  the  day 
and  year  above  written. 

[Seal  of  the  Supreme  Court  of  Pennsylvania,  Eastern  District,  1776.] 

Rudolph  N.  Schick, 
Prothonotary   Pro   Tern. 
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CERTIORARI    FORM    XXX.— RETURN    BY     CLERK     OF     CIRCUIT 
COURT  OF  APPEALS. 

[175  U.  S.  762.] 


To  the  Honorable  the  Supreme  court  of  the  United  States: 

The  record  and  all  proceedings  in  the  cause  wherein  mention  is  within 
made  having  been  lately  certified  and  filed  in  the  office  of  the  clerk 
of  the  honorable  the  Supreme  Court  of  the  United  States,  a  copy  of  the 
stipulation  of  counsel  is  hereto  annexed,  and,  under  the  direction  of  counsel 
for  the  appellant,  said  stipulation  is  certified  as  a  return  to  this  writ. 
New  York,  November  3,  1899. 

[Seal  United   States  Circuit  Court  of   Appeals,  Second  Circuit.] 

Wm.  Parkin, 
Clerk  of  the  United  States  Circuit  Court 

of  Appeals  for  the  Second  Circuit. 
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APPELLATE  FORM  I.— APPEAL  AND  ALLOWANCE. 

District  Court  of  the  United  States  for  the  Southern  District  of 
New  York. 

Richard    Roe,    Defendant,    Respondent,  "j 
against  I 

John  Doe,  Plaintiff,  Appellant,  J 

The  above  named  plaintiff,  John  Doe,  conceiving  himself  aggrieved  by 
the  order  entered  on  December  3,  1912,  in  the  above  entitled  proceeding, 
doth  hereby  appeal  from  said  order  to  the  Supreme  Court  of  the  United 
States,  and  he  prays  that  this  his  appeal  may  be  allowed;  and  that  a 
transcript  of  the  record  and  proceedings  and  papers  upon  which  said  order 
was  made,  duly  authenticated,  may  be  sent  to  the  Supreme  Court  of  the 
United  States. 

Robert  Jones, 
Attorney  for  Plaintiff  and  Appellant  John  Doe, 
206  &  208  Broadway,  New  York,  N.  Y. 
New  York,  January  13th,  1913. 

And  now,  to  wit:  On  January  14th,  1913:  it  is  ordered  that  the  appeal 
be  allowed  as  prayed  for.  E.  Henry  Lacombe,  Circuit  Judge. 

APPELLATE    FORM    II.— CITATION    ON    APPEAL    OR    WRIT    OF 

ERROR. 

United  States  of  America,  ss. 

To  Bichard  Roe,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  the  Supreme 
Court  of  the  United  States,  to  be  holden  at  Washington,  on  the  15th  day 
of  February,  nineteen  hundred  and  thirteen,  pursuant  to  an  appeal, 
filed  in  the  clerk's  office  of  the  District  Court  of  the  United  States  for 
the  Southern  District  of  New  York,  wherein  John  Doe  is  appellant  and 
Richard  Roe  is  respondent,  to  show  cause,  if  any  there  be,  why  the  judg- 
ment [decree  or  order]  in  the  said  writ  of  error  [or  appeal  as  the  case  may 
be]  mentioned  should,  not  be  corrected,  and  speedy  justice  should  not  be 
done  to  the  parties  on  that  behalf. 

Witness,  the  Hon.  [Learned  Hand,  United  States  District  Judge]  this 
16th  day  of  January,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  thirteen. 

E.  Henry  Lacojibe,  Circuit  Judge. 
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APPELLATE  FOEM  III.— WRIT  OF  EREOR  FROM  SUPREME  COURT 
TO   [DISTRICT]   COURT. 

United  States  of  America,  ss. 

The  President  of  the  United  States,  to  the  Honorable  the  Judges  of  the 
[District]  Court  of  the  United  States  for  the  Southern  District  of  New 
York,  Greeting: 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  [District]  Court,  before  you,  or 
some  of  you,  between  John  Stiles,  plaintiff,  and  Richard  Roe,  defendant, 
a  manifest  error  hath  happened  to  the  great  damage  of  the  said  defendant, 
Richard  Roe,  as  by  his  complaint  appears.  We  being  willing  that  error, 
if  any  hath  been,  should  be  duly  corrected,  and  fuU  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  if  judg- 
ment be  therein  given,  that  then  under  your  seal  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  aU  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  together  with  this 
writ,  so  that  you  have  the  same  at  Washington,  on  the  second  Monday  of 
October  next,  in  the  said  Supreme  Court  to  be  then  and  there  held,  that 
the  record  and  proceedings  aforesaid  being  inspected,  the  said  Supreme 
Court  may  cause  further  to  be  done  therein  to  correct  the  error,  what  of 
right,  and  according  to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  Edward  Douglass  White,  Chief  Justice  of  the 
said  Supreme  Court,  the  14th  day  of  September,  in  the  year  of  our  Lord 
one   thousand   nine   himdred   and  thirteen, 

James  Hall  McKenney, 
Clerk  of  the  Supreme  Court  of  the  United  States. 

Allowed  by 

Learned  Hand,  United  States  District  Judge. 

APPELLATE  FORM  IV.— WRIT  OF  ERROR  FROM  SUPREME  COURT 
TO  CIRCUIT  COURT  OF  APPEALS. 

[From  record  in  144  U.  S.  465,  in  which  the  nuthor  was  counsel.] 

United  States  of  America,  ss. 

t 

The  President  of  the  United  States,  to  the  Honorable  the  Judges  of  the 
United    Stqtes    Circuit    Court    of    Appeals    for    the    Second    Circuit, 
Greeting  : 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Circuit  Court  of  Appeals,  before 
you,  for  some  of  you,  between  Dominick  Amato,  plaintiff,  and  The  North- 
ern   Pacific    Railroad    Company,    defendant,    a    manifest    error    hath    hap- 
pened,  to  the   great  damage   of  the   said   defendant,  the  Northern   Pacific 
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]{ailroad  Company,  as  by  its  complaint  appears.  We  being  willing  that 
error,  if  any  hath  been,  should  Ije  duly  corrected,  and  full  and  speedy 
justice  done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  if 
judgment  be  therein  given,  that  then  under  your  seal,  distinctly  and 
openly,  you  send  the  record  and  proceedings  aforesaid,  with  all  things 
concerning  the  same,  to  the  Supreme  Court  of  the  United  States,  together 
with  this  writ,  so  that  you  have  the  same  at  Washington,  within  thirty 
days  from  the  date  hereof,  in  the  said  Supreme  Court,  to  be  then  and 
there  held,  that  the  record  and  proceedings  aforesaid  being  inspected,  the 
said  Supreme  Court  may  cause  further  to  be  done  therein  to  correct  that 
error,  what  of  right,  and  according  to  the  laws  and  customs  of  the  United 
States  should  be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  said 
Supreme  Court,  the  twentieth  day  of  February,  in  the  year  of  our  Lord, 
one  thousand  eight  hundred  and  ninety-two. 

(Signed)  James    H.   McKenney, 

Allowed  by 

Clerk  of  the  Supreme  Court  of  the  United  States. 
(Signed)  Samuel  Blatchpord, 

Associate   Justice    of   the    Supreme    Court    of   the    United    States. 

February  20,  1892. 

APPELLATE  FOEM  Y.— WRIT   OF   ERROR   FROM   CIRCUIT   COURT 
OF    APPEALS    TO    [DISTRICT]    COURT. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Judges  of  the 
[District]  Coiirt  of  the  United  States  for  tJie  Southern  District  of  New 
York,  Greeting: 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  [District]  Court,  before  you,  or 
some  of  you,  between  Dominiek  Amato,  plaintiff,  and  the  Northern 
Pacific  Railroad  Company,  defendant,  a  manifest  error  hath  happened, 
to  the  great  damage  of  the  said  Northern  Pacific  Railroad  Company,  as 
is  said  and  appears  by  the  complaint:  We,  being  willing  that  such  error, 
if  any  hath  been,  should  be  duly  corrected,  and  full  and  speedy  justice 
done  to  the  parties  aforesaid  in  this  behalf,  do  command  you,  if  judg- 
ment be  therein  given,  that  then,  under  your  seal,  distinctly  and  openly, 
you  send  the  record  and  proceedings  aforesaid,  with  all  things  con- 
cerning the  same,  to  the  Justices  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Second  Circuit,  at  the  court  rooms  of  said  court  in  the 
Post-office  building  in  the  city  of  New  York,  together  with  this  writ,  so 
that  you  have  the  same  at  the  said  place,  before  the  Justice  aforesaid, 
on  the  twentieth  day  of  August  next,  that  the  record  and  proceedings 
aforesaid  being  inspected,  the  said  Justices  of  the  said  Circuit  Court  of 
Appeals    may    cause    further    to    be    done    therein,   to    correct   that    error. 
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what  of  right  and  accordiug  to  the  law  and  custom  of  the  United  States 
ought  to  be  done. 

Witness,  the  Honorable  Melville  W.  Tullek,  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  this  27th  day  of  July,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  niuety-oue,  and  of  the  Inde- 
pendence of  the  United  States  the  one  hundred  and  sixteenth. 

(Signed)  John  A.  Shields, 

[Seal  of  District  Court.] 

Clerk  of  the  District  Court  of  the 
United  States  for  the  Southern  Dis- 
trict of  New  York. 

The  foregoing  writ  is  hereby  allowed. 

(Signed)  E.  Heney  Lacombe. 

APPELLATE  POEM  YL— WRIT  OF  EEEOR  TO  STATE  COURT. 

United  States  of  America,  ss. 

The  President  of  the  United  States  of  America,  to  the  Sonorahle  the 
Judges  of  the  Supreme  Judicial  Court  of  the  Commonwealth  of 
Massachusetts,  Greeting  : 
Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of  the 
judgment  of  a  plea  which  is  in  the  said  Supreme  Judicial  Court  of  the 
Commonwealth  of  Massachusetts  before  you,  or  some  of  you,  being  the 
highest  court  of  law  or  equity  of  the  said  State  in  which  a  decision 
could  be  had  in  the  said  suit  between  John  Doe  and  Eichard  Eoe,  where- 
in it  was  drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  an 
authority  exercised  under,  the  United  States,  and  the  decision  was 
against  their  validity;  or  wherein  was  drawn  in  question  the  validity 
of  a  statute  of,  or  an  authority  exercised  under,  said  State,  on  the 
ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or  laws 
of  the  United  States,  and  the  decision  was  in  favor  of  their  validity 
or  wherein  was  drawn  in  question  the  construction  of  a  clause  of  the 
Constitution,  or  of  a  treaty,  or  statute  of,  or  commission  held  imder 
the  United  States,  and  the  decision  was  against  the  title,  right,  privi- 
lege, or  exemption  specially  set  up  or  claimed  under  such  clause  of 
the  said  Constitution,  treaty,  statute,  or  commission;  a  manifest  error 
hath  happened  to  the  great  damage  of  the  said  Eichard  Eoe,  as  by  his 
complaint  appears.  We  being  willing  that  error,  if  any  hath  been, 
should  be  duly  corrected,  and  full  and  speedy  justice  done  to  the  par- 
ties aforesaid  in  this  behalf,  do  command  you,  if  judgment  be  therein 
given,  that  then  under  your  seal,  distinctly  and  openly,  you  send  the 
record  and  proceedings  aforesaid,  with  all  things  concerning  the  same, 
to  the  Supreme  Court  of  the   United  States,  together  with  this  writ,  so 

that  you  have  the  same   at  Washing-ton,  on  the  day  of  next, 

in   the   said   Supreme   Court,   to   be  then  and  there  held,  that  the  record 
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and  proceedings  aforesaid  being  inspected,  the  said  Supreme  Court  may 
cause  further  to  be  done  therein  to  correct  that  error,  what  of  right^ 
and  according  to  the  laws  and  customs  of  the  United  States,  should 
be  done. 

Witness  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  said 
Supreme  Court,  the  18th  day  of  December,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  eighty-nine. 

James  Hall  McKenney, 
Clerk  of  the  Supreme  Court  of  the  United  States. 
Allowed  by 

Horace  Gray,  Justice. 

APPELLATE  POEM  VII.— CITATION  ON  WEIT  OF  EREOR. 

United  States  of  America,  ss. 

To  Bominick  Amato,  Greeting: 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a  Supremo 
Court  of  the  United  States,  at  Washington,  within  thirty  days  from  the 
date  hereof,  pursuant  to  a  writ  of  error,  filed  in  the  Clerk's  office  of  the 
United  States  Circuit  Court  of  Appeals  for  the  Second  Circuit,  wherein 
the  Northern  Pacific  Railroad  Company  is  plaintiff  in  error,  and  you  are 
defendant  in  error,  to  show  cause,  if  any  there  be,  why  the  judgment  rend- 
ered against  the  said  plaintiff  in  error,  as  in  the  said  writ  of  error  men- 
tioned, should  not  be  corrected,  and  why  speedy  justice  should  not  be  done 
to  the  parties  in  that  behalf. 

Witness,  the  Honorable  Samuel  Blatchfokd,  Associate  Justice  of  the 
Supreme  Court  of  the  United  States,  this  twentieth  (20th)  day  of  Feb- 
ruary, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  ninety- 
two. 

(Signed)  Samuel  Blatchford, 

Associate  Justice  of  the  Supreme  Court  of  the  United  States. 

APPELLATE   FORM  VIIL— PETITION   FOR    WRIT    OF   ERROR   TO 

STATE    COURT. 


[Frank  v.   Vollkommer,   205  U.   S.   521.] 

To  the  Honorable  Melville  Weston  Fuller,  Chief  Justice  of  the  United 
States;  and  to  the  Honorable  Eufus  W.  Peclcham,  Associate  Justice 
of  the  Supreme  Court  of  the  United  States;  and  to  the  other  Justices 
of  said  Honorable  Courts  and  to  the  Honorable  the  Supreme  Court 
of  the  United  States: 
The  petition  of  Solon  L.  Frank  and  Samuel  Frank,  who  resido  in  the 
City,  County  and  State  of  New  York,  respectfully  shows: 

I.  Heretofore  and  on  or  about  the  20th  day  of  December,  1902,  an  ac- 
tion was  commenced  in  tlie  Supreme  Court  of  the  State  of  New  York  for 
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the  County  of  Kings  by  Joseph  Vollkommer,  Jr.,  as  Trustee  in  Bankruptcy 
of  the  estate  of  Jacob  Vogt,  bankrupt,  plaintiff  against  your  petitioners 
Solon  L.  Frank  and  Samuel  Frank,  doing  business  as  S.  L.  &  S.  Frank, 
and  one  Jacob  Vogt,  as  defendants.  The  complaint  in  said  action  alleged: 
That  on  or  about  July  10th,  1902,  said  Jacob  Vogt  was  duly  adjudged  an 
involuntary  bankrupt  in  the  United  States  District  Court  for  the  Eastern 
District  of  New  York;  that  on  November  12th,  1902,  plaintiff  was  duly 
appointed  trustee  in  bankruptcy  of  said  bankrupt,  and  that  he  duly  quali- 
fied as  such  on  November  21st,  1902;  that  on  April  16th,  1902,  said  Vogt 
delivered  to  your  petitioners,  the  defendants  Frank,  a  certain  chattel  mort- 
gage on  certain  of  the  goods  and  chattels  owned  by  said  Vogt,  to  secure 
the  payment  of  the  sum  of  $8,500;  that  at  the  time  of  making  said  alleged 
mortgagee,  said  Vogt  was  insolvent;  that  said  mortgage  was  intended  to 
create  an  unlawful  preference;  that  said  mortgage  was  void  for  usury; 
and  that  said  mortgage  was  fraudulent  for  the  reason  that  it  was  made 
for  an  amount  greatly  in  excess  of  the  indebtedness  owing  from  said  Vogt 
to  said  Franks;  and  was  intended  to  injure  the  other  creditors  of  said 
Vogt.  Said  complaint  further  alleged  that  on  June  30th,  1902,  one  Arthur 
T.  Stoutenberg  was  appointed  by  the  Judge  of -the  said  United  States  Dis 
trict  Court,  Receiver  of  the  property  of  said  bankrupt;  that  by  agreement 
between  said  Franks  and  the  petitioning  creditors  of  said  Vogt  in  bank- 
ruptcy, an  order  was  made,  a  copy  of  which  order  was  annexed  to  said 
complaint,  which  order  directed  as  follows:  "It  is  ordered,  that  the  said 
temporary  Receiver  be  and  he  hereby  is  authorized  and  directed  to  sell 
at  public  auction  on  Thursday,  July  3rd,  at  11  A.  M.,  in  the  forenoon  of 
that  day,  at  the  Auction-mart  of  the  Fiss,  Doerr  &  Carroll's  Horse  Com- 
pany, on  the  north  side  of  24th  Street,  between  Third  and  Lexington  Ave- 
nues in  the  Borough  of  Manhattan,  City  of  New  York,  and  on  such  other 
and  further  days  as  the  receiver  may  designate,  notice  of  the  time  and 
place  of  this  sale  to  be  published  on  the  3rd  day  of  July,  in  the  New  York 
Herald,  a  newspaper  published  in  the  County  of  New  York,  the  entire  plant 
known  as  Jacob  Vogt's  Suburban  Delivery,  consisting  of  the  personal 
property  before  described,  belonging  to  the  said  alleged  bankrupt,  free 
from  any  and  all  liens  of  any  kind  and  nature  thereon,  and  it  is  further 
ordered,  that  the  expenses  of  said  sale  be  deducted  from  the  moneys  de- 
rived therefrom,  and  it  is  further  ordered,  that  said  temporaiy  Receiver  be 
and  he  hereby  is  authorized  and  directed,  within  five  days  from  the  date 
of  said  sale  to  deposit  in  the  People 's  Trust  Company  of  Brooklyn,  as  a 
special  fund,  there  to  await  the  further  order  of  the  Court,  upon  due  notice 
to  all  creditors  who  have  or  may  hereafter  appear,  the  proceeds  resulting 
from  the  sale  of  said  property,  after  the  deduction  of  the  expenses  of  said 
sale,  and  that  the  lien,  if  any,  of  the  said  alleged  chattel  mortgage  of  the 
said  S.  L.  &  S.  Frank,  be  transferred  to  and  attached  to  said  special  fund 
or  deposit  in  lieu  of,  and  to  the  same  extent  that  it  attached  to  the  said 
property  hereinbefore  directed  to  be  sold.  It  is  further  ordered,  that  the 
temporary  Receiver  be  and  he  hereby  is  authorized  and  directed  to  deposit 
the  balance  of  the  proceeds  of  said  sale  as  part  of  the  general  fund  of  the 
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estate  of  tlic  alleged  bankrupt."  Said  order  was  entered  by  the  cousent 
of  the  attorneys  for  the  petitioning  creditors  and  for  the  attorneys  of  your 
petitioners.  Said  sale  took  place  and  the  net  proceeds  thereof  were  duly 
deposited  in  said  Trust  Company  in  pursuance  of  said  order  subject  to 
the  further  order  of  said  District  Court  of  the  United  States, 

Said  Complaint  prayed  that  the  said  chattel  mortgage  be  declared  null 
and  void  and  be  cancelled;  and  that  the  said  fund,  which  was  deposited 
as  aforesaid  under  the  order  of  said  District  Court  of  the  United  States 
in  bankruptcy  be  declared  free  of  the  lieu  or  incumbrance  of  said  chattel 
mortgage,  and  free  from  any  lien  or  claim  by  your  petitioners  under  said 
mortgage  or  otherwise. 

II.  Your  petitioners  duly  answered  said  complaint.  The  said  bankrupt 
made  a  default.  Subsequently,  the  issues  raised  by  said  pleadings  came 
on  for  trial  on  June  16,  1903,  before  Mr.  Justice  Marean  of  said  Supreme 
Court  of  the  State  of  New  York  at  a  special  term  thereof,  held  m  the 
County  of  Kings.  Upon  said  trial,  your  petitioners  moved  to  dismiss  the 
complaint  in  said  action  for  several  reasons,  amongst  other  reasons,  speci- 
fying the  following:  That  the  said  Supreme  Court  of  the  State  of  New 
York  had  no  jurisdiction  because  said  suit  was  brought  to  determine  the 
title  to  property  in  the  possession  of  said  District  Court  of  the  United 
States.  Said  motion  to  dismiss  was  denied  and  your  petitioners  duly  ex- 
cepted to  the  denial  of  said  motion.  Subsequently,  judgment  was  entered 
in  said  action,  which  judgment  provided  as  follows:  "It  is  ordered,  ad- 
judged and  decreed  that  the  chattel  mortgage  executed  and  delivered  by 
Jacob  Vogt  of  the  Borough  of  Brooklyn,  County  of  Kings,  to  the  above 
named  defendants  Solon  L.  Frank  and  Samuel  Frank  of  the  City  and 
State  of  New  York,  April  16,  1902,  to  secure  the  sum  of  $8,500  with  legal 
interest  and  filed  in  the  office  of  the  register  of  the  County  of  Kings,  April 
18,  1902,  as  No.  11,230  be,  and  the  same  hereby  is  anulled  and  declared 
void  and  of  no  effect.  That  said  register  upon  receiving  a  certified  copy 
of  this  judgment  cancel  the  said  chattel  mortgage  of  record  and  that  the 
said  chattel  mortgage  be  and  the  same  is  hereby  adjudged  and  declared 
to  be  no  lien  upon  the  moneys,  viz.,  $5,481.47  deposited  on  July  9,  1902, 
by  Arthur  T.  Stoutenburgh  in  the  Peoples'  Trust  Company  of  Brooklyn, 
N.  Y.,  under  an  order  of  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  New  York,  made  July  2,  1902. ' ' 

III.  Thereupon,  your  petitioners  duly  excepted  to  said  judgment  and 
to  the  decision  upon  which  the  same  was  rendered  and  they  duly  appealed 
from  said  judgment  to  the  Appellate  Division  of  the  Supreme  Court  of  the 
State  of  New  York  for  the  second  department.  Said  appeal  duly  came 
on  for  argument  before  said  Appellate  Division  and  your  petitioners 
through  their  counsel  duly  argued  that  said  judgment  should  be  reversed, 
and  that  said  complaint  should  be  dismissed  for  the  reason  that  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of  New  York, 
sitting  in  bankruptcy,  had  the  exclusive  right  to  determine  the  title  to  said 
fund  deposited  as  aforesaid  in  pursuance  to  an  order  of  said  court;  and 
for  the  further  reason  that  your  petitioners  had  a  contractual  right  under 


4518 


APPENDIX 


said  order  to  have  all  questions  concerning  the  right  to  said  fund  deter- 
mined in  said  District  Court  of  the  United  States,  sitting  in  bankruptcy; 
and  your  petitioners  then  in  said  Appellate  Court  and  previously  in  said 
court  of  first  instance  insisted  that  they  had  a  title,  right,  privilege  and 
immunity  under  the  Constitution  and  Statutes  of  the  United  States,  which 
relieved  them  from  the  jurisdiction  of  said  State  Court  in  said  action; 
and  which  entitled  them  to  have  all  questions  concerning  the  title  to  said 
fund  determined  by  the  said  District  Court  of  the  United  States,  sitting 
in  bankruptcy. 

IV.  Thereafter  on  or  about  October  11,  1905,  an  order  was  entered  in 
the  office  of  the  Clerk  of  said  Appellate  Division,  which  order  affirmed 
said  judgment.  On  the  same  day,  a  certified  copy  of  said  order  together 
with  the  original  papers  on  said  appeal  were  entered  in  the  office  of  the 
Clerk  of  the  County  of  Kings  in  the  State  of  New  York.  Subsequently, 
on  October  23,  1905,  a  judgment  for  the  costs  taxed  upon  said  appeal  was 
thereupon  entered  in  the  office  of  the  Clerk  of  the  County  of  Kings,  which 
judgment  directed  as  follows:  "Ordered  and  adjudged  that  plaintiff  re- 
cover of  said  defendants.  Solon  L.  Frank  and  Samuel  Frank,  doing  busi- 
ness as  S.  L.  &  S.  Frank,  the  sum  of  $149.50;  and  that  said  plaintiff  have 
execution  therefor."  Said  decision  of  said  Appellate  Division  was 
unanimous. 

V.  The  constitution  and  laws  of  the  State  of  New  York  provide  as  set 
forth  in  section  191  of  the  Code  of  Civil  Procedure,  that  no  appeal  shall 
be  taken  to  the  Court  of  Appeals  of  said  State  from  a  judgment  of  affirm- 
ance in  an  action  to  set  aside  a  judgment,  sale,  transfer,  conveyance, 
assignment  or  written  instrument  as  in  fraud  of  the  rights  of  creditors, 
when  the  decision  of  the  Appellate  Division  of  the  Supreme  Court  is  unani- 
mous, unless  such  Appellate  Division  shall  certify  that  in  its  opinion  a 
question  of  law  is  involved  which  ought  to  be' reviewed  by  the  Court  of 
Appeals,  or  unless  in  case  of  its  refusal  to  so  certify,  an  appeal  is  allowed 
by  a  judge  of  the  Court  of  Appeals.  The  decision  of  the  Justice  of  said 
Supreme  Court  upon  which  said  judgment  was  entered  expressly  stated  as 
follows:  "The  grounds  upon  which  the  issues  have  been  decided  are  as 
follows:  Said  mortgage  was  made  with  the  intent  and  purpose  of  said 
Vogt  and  said  defendants  Frank  to  hinder,  defeat,  defraud  and  delay 
said  Vogt 's  creditors. ' '  Upon  the  trial  of  said  action,  no  evidence  of  usury 
was  offered;  and  the  contention  that  said  chattel  mortgage  was  void  under 
the  bankruptcy  law  as  a  preference  was  not  raised  by  the  plaintiff,  whose 
only  contention  upon  the  trial  was  that  said  chattel  mortgage  was  void 
as  a  fraud  upon  the  rights  of  the  creditors  of  said  Vogt.  Subsequently 
to  said  order  of  affirmance  by  said  Appellate  Division,  your  petitioners  duly 
applied  to  said  Appellate  Division  and  requested  said  Appellate  Division 
to  certify  that  in  its  opinion,  a  question  of  law  was  involved  in  said  case 
which  ought  to  be  reviewed  by  the  Court  of  Appeals,  and  requested  said 
Appellate  Division  to  allow  an  appeal  from  said  judgment  to  said  Court 
of  Appeals;  but  said  Appellate  Division  refused  to  make  such  certification 
and  refused  to  allow  such  appeal.     Thereupon  your  petitioners  duly  applied 
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to  the  Honorable  Edward  T.  Bartlett,  a  judge  of  the  Court  of  Appeals 
of  said  State  and  moved  before  him  for  the  allowance  of  an  appeal  to 
the  said  Court  of  Appeals  from  said  judgment;  but  on  December  7,  1905, 
the  said  Judge  Bartlett  denied  said  motion. 

VI.  Upon  said  trial  and  upon  said  appeal  and  upon  said  subsequent 
motions,  which  were  made  in  said  Appellate  Division  and  before  said  judge 
of  the  Court  of  Appeals,  your  petitioners  duly  argued  and  insisted  and 
asked  that  said  complaint  should  be  dismissed  upon  the  further  ground 
that  a  trustee  in  bankruptcy  could  not  maintain  an  action  to  set  aside 
a  chattel  mortgage  for  fraud  upon  creditors  in  this  case;  in  which  there 
was  no  evidence  that  there  were  judgment  creditors  of  said  bankrupt 
represented  by  said  trustee.  Said  objection  made  by  your  petitioners  was 
overruled  in  all  said  courts.  Your  petitioners  duly  excepted  to  said  ruling 
in  the  trial  court.  Your  petitioners  argued  in  said  Appellate  Division  and 
before  said  judge  of  said  Court  of  Appeals,  the  question  of  the  juris 
diction  of  said  court  and  of  the  said  contractual  right  of  your  petitioners 
to  have  the  questions  decided  by  said  District  Court  of  the  United  States, 
which  are  hereinbefore  set  forth.  Said  decisions  of  said  courts  and  judges, 
and  of  each  of  them,  denied  to  your  petitioners,  a  title,  right,  privilege 
and  immunity  held  by  your  petitioners  under  the  constitution  and  statutes 
of  the  United  States. 

Wherefore  your  petitioners  pray  that  a  writ  of  error  may  issue  and 
that  they  may  be  allowed  to  bring  up  for  review  before  the  Supreme  Court 
of  the  United  States,  the  said  order  and  judgment  of  said  Appellate  Divi- 
sion of  said  Supreme  Court  of  the  State  of  New  York;  and  that  your  peti- 
tioners may  have  such  other  and  further  relief  in  the  premises  as  may  be 
just;  and  your  petitioners  "will  ever  pray,  etc. 

Solon  L.  Frank, 
Samuel   Frank. 
EoGER  Foster, 

Petitioners'  Attorney,  35  Wall  Street,  New  York. 
EoGER  Foster, 
Of  Counsel. 

State  of  Nevst  York,  ) 

-    ss 
County  of  New  York.  ( 

Solon  L.  Frank,  being  duly  sworn,  deposes  and  says:    I  am  one  of  the 
foregoing  petitioners.     The   foregoing  petition  is  true   to  my   own   knowl- 
edge except  as  to  the  matters  therein  stated  to  be  alleged  upon  in  form  a 
tion  and  belief;  and  as  to  those  matters!  believe  the  same  to  be  true. 
Sworn  to  before  me  this  9th  day  of  December,  1905. 
(Seal  of  Isidor  Mehrbach,  IsrooR  Mehrbach, 

Notary  Public.  .  Notary  Public,  N.  Y.  Co. 

New  York  County.) 
Eead  on  application  for  writ  of  error,  Dec.  19,  1905. 

R.  W.  Peckham, 

Asso,  .Jus.  Sup.  Ct.,  U.  S. 
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APPELLATE  FORM  IX.— PRAYER  FOR  REVERSAL. 
[Frank  v.  Vollkommer,  205  U.  S.  521.] 
To  the  Honorable  the  Supreme  Court  of  the  United  States: 

Solon   L.   Frank   and   Samuel  Frank,   Doing  Business 

as  S.  L.  &  S.  Frank,  Plaintiffs  in  Error, 
against 
Joseph  Vollkommer,  Jr.,  as  Trustee  in  Bankruptcy  of 

the   Estate    of   Jacob  Vogt,    a   Bankrupt,    and   Jacob 

VOGT,  Defendants  in  Error. 

And  now  come  Solon  L,  Frank  and  Samuel  Frank,  the  plaintiffs  in  error, 
and  pray  for  a  reversal  of  the  judgment  of  the  Appellate  Division  of  the 
Supreme  Court  of  the  State  of  New  York  for  the  Second  Department  in 
the  action  brought  by  Joseph  Vollkommer,  Jr.^  as  trustee  in  bankruptcy 
of  the  estate  of  Jacob  Vogt,  a  bankrupt,  plaintiff  and  respondent,  against 
Solon  L.  Frank  and  Samuel  Frank,  doing  business  under  the  name  of 
S.  L.  &  S.  Frank,  defendants,  appellants,  who  were  impleaded  with  Jacob 
Vogt,  who  made  default,  which  judgment  was  entered  in  the  office  of  the 
clerk  of  the  County  of  Kings  on  or  about  the  23rd  day  of  October,  1905: 
and  they  also  pray  for  a  reversal  of  the  order  of  affii-mauce  in  said  action 
by  said  Appellate  Division,  in  the  office  of  the  clerk  of  said  Appellate 
Division  on  or  about  October  11,  1905;  and  they  also  pray  for  a  reversal 
of  the  judgment  in  said  action,  of  the  Supreme  Court  of  the  State  of  New 
York  in  and  for  the  County  of  Kings,  entered  in  the  office  of  the  clerk 
of  the  County  of  Kings  on  or  about  July  21,  1903. 

Roger  Foster, 

Attorney  for  Solon  L,  Frank  and  Samuel  Frank,  35  Wall  Street,  New 
York. 

APPELLATE  FORM  X.— NOTICE  TO  JOIN  IN  WRIT   OF   ERROR. 

[From  record  in  Frank  v,  Vollkommer,  205   U.  S.  521.] 

Supreme  Court,  County  of  New   ¥o-rk. 

Joseph  Vollkommer,  Jr.,  as  Trustee  in 
Bankruptcy  of  the  Estate  of  Jacob 
Vogt,  a  Bankrupt, 

against 

Solon  L.  Frank  and  Samuel  Frank,  do- 
ing business  under  the  name  of  S.  L. 
&  S.  Frank,  and  Jacob  Vogt. 

Dear  Sir:  Please  take  notice  that  Messrs.  Solon  L.  Frank  and  Samuel 
Frank  are  about  to  apply  to  a  Justice  of  the  Supreme  Court  of  the  United 
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States  for  a  writ  of  error  to  review  the  order  and  judgment  of  the  Appel- 
late Division,  which  affirmed  the  judgment  of  the  Special  Term  herein;  and 
that  they  hereby  demand  and  request  and  notify  you  to  join  in  the  appli- 
cation for  such  writ  of  error. 

Dated  New  York,  December  12th,   1905. 

Yours,  etc.,  Solon  L.  and  Samuel  Frank. 

By  Roger  Foster,  Their  Attorney. 
To  Jacob  Vogt. 

APPELLATE  FORM  XL— CERTIFICATE  OF  QUESTION  OF 
JURISDICTION. 

[Bigby  V.  U.  S.,  188  U.  S.  400,  in  which  the  author  was  counsel.] 

The  [Districi]  Covrt  of  the  United  States  for  the  Eastern  District  of 

New  YorTc. 

William  Samuel  Bigby         T 

vs.  I  Certificate. 

The  United  States  of  America.  J 

The  [District]  Court  of  the  United  States  for  the  Eastern  District  of 
New  York  hereby  certifies  to  the  Supreme  Court  of  the  United  States 
that  on  the  thirtieth  day  of  January,  1901,  a  judgment  was  entered  in 
the  above-entitled  action,  pursuant  to  the  decision  of  said  court  sustain- 
ing a  demurrer  filed  by  the  defendant.  The  United  States  of  America, 
to  the  petition  of  the  petitioner,  William  Samuel  Bigby,  on  all  the  grounds 
specified  in  said  demurrer,  namely: 

(1)  That  it  appears  upon  the  face  of  the  petition  that  the  court  has 
no  jurisdiction  of  the  person  of  the  defendant. 

(2)  That  it  appears  upon  the  face  of  the  petition  that  the  court  has 
no  jurisdiction  of  the  subject  of  the  action. 

(3)  That  it  appears  upon  the  face  of  the  petition  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action  against  the  defendant.  A 
copy  of  such  petition  and  demurrer  is  contained  in  the  judgment  roll  filed 
herein,  to  which  reference  is  had  for  a  more  particular  description  thereof. 

And  this  court  further  certifies  that  in  said  cause  the  jurisdiction  of 
this  court  is  in  issue,  and  further  certifies  to  the  Supreme  Court  of  the 
United  States  said  question  of  jurisdiction  raised  by  said  demurrer  to  the 
petition  on  the  grounds  aforesaid,  namely:  The  question  whether  a  person 
who  is  not,  and  has  not  been,  an  employee  of  the  United  States,  can  sue 
the  United  States,  in  the  [District]  Court  of  the  United  States,  in  the 
district  where  he  resides,  to  recover  damages  to  the  amount  of  ten  thou- 
sand ($10,000)  dollars,  which  damages  were  caused  by  personal  injury 
received  by  said  person  through  the  negligence  of  an  employee  of  the 
United  States,  while  said  person  injured  as  aforesaid,  was  being  carried 
on  an  elevator  in  a  public  building,  owned  and  used  by  the  LTnited  States 
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as  a  postoffice  aud  for  other  governmental  uses  and  purposes,  when  said 
person  entered  said  elevator  for  the  purpose  of  visiting  the  office  of  the 
United  States  marshal  of  such  district  on  official  business. 
Dated  Brooklyn,  Jan,  31,  1901, 

(The  Seal  of  the  [District]   Court,  Eastern  District  of  New  York,) 

Edward  B.  Thomas, 

United  States  Judge. 

APPELLATE  FORM  XII.— SUPERSEDEAS  BOND, 

[District]  Court  of  the  United  States  of  America  for  the  Southern  District 
of  New  York,  in  the  Second  Circuit, 

John  Doe,  Appellant,      ^ 

against  l 

Richard  Roe,  Respondent.   I 

Know  all  men  by  these  presents,  that  we,  John  Doe  and  George  Palliser, 
both  of  the  city,  county  and  State  of  New  York,  are  held  and  firmly 
bound  unto  the  above-named  Richard  Roe  in  the  sum  of  two  hundred  and 
fifty  dollars,  to  be  paid  to  the  said  Richard  Roe,  for  the  payment  of  which 
well  and  truly  to  be  made,  we  bind  ourselves,  and  each  of  us,  our  and 
each  of  our  heirs,  executors,  and  administrators,  jointly  and  severally  firmly 
by  these  presents.  Sealed  with  our  seals,  and  dated  the  18th  day  of  De- 
cember, in  the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty 
nine.  Whereas,  the  above-named  John  Doe  has  prosecuted  an  appeal  to 
the  Supreme  Court  of  the  United  States,  to  reverse  the  decree  rendered 
in  the  above-entitled  suit,  by  the  Judge  of  the  [District]  Court  of  the 
United  States,  for  the  Southern  District  of  New  York: 

Now,  therefore,  the  condition  of  this  obligation  is  such,  that  if  the 
above  named  John  Doe  shall  prosecute  said  appeal  to  effect  and  answer 
all  damages  and  costs,  if  he  fail  to  make  said  appeal  good,  then  this  obli- 
gation shall  be  void,  otherwise  the  same  shall  be  and  remain  in  full  force 
and  virtue. 

John  Doe,  [L.  S.] 

George  Palliser,        [L,  S.] 

Sealed  and  delivered,  and  taken  and  acknowledged,  this  18th  day  of 
December,  1889,  before  me, 

John  A,  Shields,  U.  S.  Commissioner. 

Approved  by 

E,  Henry  Lacombe,  Circuit  Judge. 
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APPELLATE  FORM  XIII.— ASSIGNMENT  OF  ERROHS. 
[Prom  record  in  Prank  v.  Vollkommer,  205  U.  S.  521.] 
Supreme  Court  of  the  United  States. 

Solon   L.  Prank   and  Samuel  Frank,  Doing  Business 

Under  the  Name  of  S.  L.  &  S.  Frank,  Plaintiffs  in 

Error, 

against 
Joseph  Vollkommer,  Jr.,  as  Trustee  in  Bankruptcy  of 

the  Estate  of  Jacob  Vogt,  a  Bankrupt,  Defendant  in 

Error. 

And  now  come  Solon  L.  Prank  and  Samuel  Prank,  plaintiffs  in  error, 
and  make  and  file  this  their  assignment  of  error. 

I.  The  Appellate  Division  of  the  Supreme  Court  of  the  State  of  New 
York  for  the  Second  Department  erred  in  refusing  to  direct  a  dismissal 
of  the  complaint  in  the  action  below  for  the  reason  that  the  Supreme  Court 
of  the  State  of  New  York  had  no  jurisdiction  of  said  ease. 

II.  The  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
Bangs  erred  in  refusing  to  dismiss  said  complaint  for  the  same  reason. 

III.  The  said  Appellate  Division  erred  in  refusing  to  direct  the  dismis- 
sal of  said  complaint  for  the  reason  that  the  plaintiff  below  had  no  right 
to  sue  to  set  aside  a  chattel  mortgage  in  a  case  where  he  did  not  represent 
a  judgment  creditor  of  the  mortgagor. 

IV.  The  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
Kings  erred  in  refusing  to  dismiss  said  complaint  for  the  same  reason. 

V.  The  said  Appellate  Division  for  the  Supreme  Court  of  the  State 
of  New  York  erred  in  refusing  to  set  aside  so  much  of  the  judgment  of 
said  Supreme  Court  in  the  County  of  Kings  as  adjudicated  concerning 
the  title  to  a  fund,  which  had  been  deposited  under  an  order  of  the  Dis- 
trict Court  of  the  United  States  for  the  Eastern  District  of  New  York, 

VI.  The  Supreme  Court  of  the  State  of  New  York  for  the  County  of 
Kings  erred  in  making  such  an  adjudication, 

VII.  The  Appellate  Division  of  the  Supreme  Court  of  the  State  of  New 
York  for  the  Second  Department  erred  in  affiirming  the  judgment  of  the 
Supreme  Court  of  the  State  of  New  York  for  the  County  of  Kings  here- 
inbefore referred  to. 

Roger  Foster, 
Attorney  for  Plaintiffs  in  Error,  35  Wall  Street,  New  York. 
Read  on  application  for  writ  of  error,  Dec.  19,  1905. 

R.  W.  Peckham, 

Asso.  Jua.  Sup.  Ct.  U.  S. 
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APPELLATE   FOEM  XIV.— NOTICE  AND  PETITION  FOR  REVIEW 
OF  ORDER  IN  BANKRUPTCY. 

[Re  Abbey  Press,  134  Fed.  51.] 

[Title  in  Circuit  Court  of  Appeals.] 

Sirs: 

Please  take  notice  that  on  the  3d  day  of  February,  1904,  I  shall  present 
t6  this  Court  and  file  with  the  Clerk  thereof,  the  petition  of  J.  Campbell 
Thompson  herein,  for  review  by  this  Court  of  a  certain  order  of  the  Hon. 
George  C.  Holt,  one  of  the  Judges  of  the  United  States  District  Court  for 
the  Southern  District  of  New  York,  filed  and  entered  with  the  Clerk  of 
said  Court  on  the  27th  day  of  January,  1904,  and  confirming  certain  rulings 
and  findings  of  the  Hon.  Macgrane  Coxe,  one  of  the  Referees  herein,  and 
for  review  of  the  said  findings  and  rulings  of  the  said  Referee,  and  at  the 
same  time  or  as  soon  thereafter  as  counsel  can  be  heard,  a  motion  will  be 
made  before  said  Court  for  a  review  of  said  order  and  of  the  said  findings 
of  the  said  Referee,  and  for  such  other  and  further  relief  in  the  premises 
as  may  be  just. 

Dated  New  York,  January  28,  1904. 

Yours,  &c., 

Roger  Foster, 
Attorney  for  J.  Campbell  Thompson, 

35  Wall  Street, 

New  York. 
To  Msrs.  Stern,  Singer  &  Barr, 

390  Broadway,  New  York. 

[Title  in  Circuit  Court  of  Appeals.] 

To  the  Honorable  William  J.  Wallace,  E.  Henry  Lacombe,  William  K. 

TowNSEND  and  Alfred  C.  Coxe,  Judges  of  the  United  States  Circuit 

Court  of  Appeals,  and  to  the  Honorable  the  United  States  Circuit 

Court  of  Appeals  for  the  Southern  District  of  New  York. 

The  petition  of  J.  Campbell  Thompson,  a  resident  of  the  Southern  District 

of  New  York,  respectfully  shows  this  Court: 

I- — Heretofore  under  the  order  of  the  Honorable  Thomas  Alexander, 
Special  Commissioner  of  the  United  States  District  Court  for  the  Southern 
District  of  New  York,  and  upon  the  order  of  the  Honorable  George  C. 
Holt,  one  of  the  Judges  of  said  Court,  upon  motion  of  Louis  H.  Moos,  Esq., 
attorney  for  Hugh  A.  Bayne,  Esq.,  the  Receiver  of  the  assets  of  the  said 
bankrupt,  The  Abbey  Press,  in  said  District  Court,  your  petitioner  was  on 
May  27,  1903,  exhaustively  examined  by  John  T.  Foley,  Esq.,  of  counsel 
for  said  Receiver  and  for  certain  creditors  herein,  who  was  then  assisted 
by  said  Moos,  concerning  the  acts,  conduct  and  property  of  said  bank- 
rupt, and  your  petitioner  then  fully  and  fairly  answered  all  questions  then 
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aud  there  put  to  him  and  stated  all  knowledge  which  he  possessed  con- 
cerning the  acts,  conduct  and  property  of  said  banknipt. 

II. — Subsequently  thereto,  and  on  or  about  December  21,  1903,  your  peti- 
tioner received  a  certain  paper,  which  purported  to  be  a  subpoena  purport- 
ing to  be  signed  by  the  Clerk  of  said  District  Court,  but  which  was  not 
under  the  seal  of  said  Court  and  which  did  not  purport  to  be  issued  in 
pursuance  of  any  order  of  said  Court,  nor  of  any  judge  thereof  nor  of 
any  referee  in  bankruptcy.  Said  paper  purported  to  order  your  petitioner 
to  attend  before  the  Honorable  Macgrane  Coxe,  the  Eeferee  in  Bankruptcy, 
on  December  22,  1903,  to  testify  in  the  above  entitled  proceedings  on  the 
part  of  the  trustee  of  the  assets  of  the  said  bankrupt,  and  to  bring  with 
him  certain  papers  therein  specified.  Your  petitioner  attended  at  the  office 
of  said  Eeferee  on  said  date,  but  said  Eeferee  was  then  absent  from  his 
said  office.  Your  petitioner  thereupon  left  said  papers  with  said  Eeferee 
for  inspection,  and  stated  to  the  attorney  for  said  trustee  that  he  did  not 
recognize  any  rights  on  the  part  of  said  trustee  to  compel  your  petitioner 
to  attend  and  give  evidence  before  said  Eeferee.  Subsequently,  on  Decem- 
ber 28,  1903,  your  petitioner  attended  before  said  Eeferee  and  specifically 
objected  to  the  examination  of  your  petitioner  on  the  following  grounds 
as  well  as  other  grounds:  (1)  that  your  petitioner  could  not  be  lawfully 
examined  except  in  pursuance  of  an  order  of  this  Court;  (2)  that  no  such 
order  had  been  made;  (3)  that  the  said  Eeferee  had  no  power  to  make 
such  an  order;  (4)  that,  inasmuch  as  your  petitioner  had  once  been  exam- 
ined concerning  the  acts,  conduct  and  property  of  said  bankrupt,  no  fur- 
ther examination  of  your  petitioner  could  lawfully  be  made;  (5)  that  if 
there  were  jurisdiction  in  the  Court  to  order  a  second  examination  of 
your  petitioner  such  an  order  could  not  be  made  except  upon  a  written 
petition  or  a  written  application  for  the  same,  to  which  application  your 
petitioner  should  be  allowed  an  opportunity  to  answer  and  offer  evidence, 
which  evidence  your  petitioner  then  requested  leave  to  offer.  No  evidence 
was  offered  in  support  of  the  application  for  said  second  examination. 
The  said  Honorable  Eeferee  thereupon  overruled  your  petitioner's  objec- 
tions, refused  to  permit  your  petitioner  to  offer  evidence  in  opposition  to 
the  application  for  said  examination  and  orally  directed  your  petitioner  to 
be  sworn  and  to  submit  to  a  second  examination,  although  no  written  appli- 
cation for  the  same  was  made  or  filed. 

Subsequently  thereto  and  after  a  petition  by  your  petitioner  herein  was 
duly  made  to  the  Honorable  the  Judges  of  said  District  Court,  and  to  said 
Eeferee,  said  Eeferee  certified  to  said  Court  the  objections  of  your  peti- 
tioner made  at  said  examination  and  the  rulings  of  him,  the  said  Eeferee, 
and  his  directions  thereon  as  aforesaid.  And  a  motion  having  been  duly 
made  by  your  petitioner  to  review  said  findings  and  the  said  rulings  of 
the  said  Eeferee,  said  motion  duly  came  on  to  be  heard  before  the  Hon- 
orable George  C.  Holt,  one  of  the  Judges  of  said  District  Court.  Said 
motion  was  on  or  about  January  19,  1904,  denied  by  said  Judge  and  the 
findings  of  the  said  Eeferee  were  confirmed  by  said  Judge,  and  by  an  order 
duly  entered  on  the  27th  day  of  January,  1904. 
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III. — Your  petitioner  respectfully  submits  that  the  said  directions  and 
findings  of  the  said  Eeferee  and  the  said  order  of  said  Judge  were  and 
each  of  them  was  erroneous. 

Wherefore,  your  petitioner  prays  that  the  said  directions  and  findings 
of  the  said  Referee  and  the  confirmation  thereof  of  the  said  order  by  the 
said  Honorable  Judge  of  said  District  Court  be  reviewed  by  this  Court 
and  that  your  petitioner  may  be  granted  such  other  and  further  relief 
in  the  premises  as  may  to  this  Court  seem  just,  and  your  petitioner  will  ever 
pray,  &e. 

Roger  Foster, 
Petitioner's  Attorney, 

35  Wall  Street, 

New  York. 
[Affidavit.] 


APPELLATE  FORM  XV.— PETITION  OR  REVIEW  OF  ORDER  OF 
FEDERAL  TRADE  COMMISSION. 

[Order  set  aside,   273  Fed.  478.] 

[Title.] 

To  the  Honorable  Judges  of  the  United  States  Cwcvit  Court  of  Appeals 
for  the  Second  Circuit: 
Your    petitioner,    Standard    Oil    Company    of    New    York,    respectfully 
represents : 

I.  That  your  petitioner  is  a  corporation  organized,  existing  and  doing 
l)usiness  under  the  laws  of  the  State  of  New  York,  with  its  principal  office 
and  place  of  business  at  No.  26  Broadway,  Borough  of  Manhattan,  City, 
County  and  State  of  New  York,  within  the  jurisdiction  of  the  United 
States  Circuit  Court  of  Appeals  for  the  Second  Circuit. 

II.  That  heretofore  and  on  or  about  the  29th  day  of  June,  1918,  the 
Federal  Trade  Commission,  the  Respondent  herein,  at  its  Docket  No.  134, 
filed  and  issued  its  complaint  against  your  petitioner,  alleging  that  peti- 
tioner was  doing  certain  acts  in  the  conduct  of  its  business  alleged  to  be 
unfair  methods  of  competition  in  interstate  commerce,  in  violation  of  the 
provisions  of  Section  5  (five)  of  an  Act  of  Congress  approved  September 
26,  1914,  entitled  "An  Act  to  create  the  Federal  Trade  Commission,  define 
its  powers  and  duties  and  for  other  purposes,"  and  also  in  violation  of 
Section  2  (two)  of  an  Act  of  Congress  approved  October  15,  1914,  entitled 
"An  Act  to  supplement  existing  laws  against  unlawful  restraints  and 
monopolies  and  for  other  purposes,"  usually  known  as  the  Clayton  Act. 

III.  That  thereafter  petitioner  filed  its  answer  to  said  complaint,  and 
after  hearings  had,  on  or  about  the  27th  day  of  April,  1920,  said  respondent 
made  its  report,  findings  and  conclusions,  and  directed  this  petitioner  for- 
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ever  to  cease  and  desist  from  certain  acts  ajid  to  do  certain  things,  wiiicli 
order  is  as  follows:     [Here  order  of  commissioner  was  inserted.] 

rV.  That  petitioner,  being  aggrieved  by  the  making  of  said  report,  find- 
ings and  conclusions  and  by  the  issuance  of  said  order,  desires  to  obtain 
a  review  thereof  by  this  Honorable  Court. 

Wheeefore   your  petitioner  prays  this  Honorable  Court  to   review  said 
order,  report,  findings  and  conclusions  and  reverse  and  set  aside  the  same. 
And  your  petitioner  will  ever  pray. 

Stand AKD  Oil  Company  of  New  York. 

By  H.  L.  Pratt, 
Vice-President. 
Maetin  Carey, 
Peter  M.  Speer, 

Attorneys  for  Petitioner, 
26  Broadway, 

New  York,  N.  Y. 
[Affidavit] 

APPELLATE   POEM  XVI.— OEDEE  EXTENDING    TIME   TO   SEEVE 
BILL  OF  EXCEPTIONS. 

[Simons  v.  Cromwell,  262  Fed.  680.     Judgment  reversed.] 

[Title.] 

This  cause  having  duly  come  on  for  trial  at  common  law,  and  the  Court 
having  directed  a  verdict  in  favor  of  the  defendant,  and  plaintiff  having 
taken  a  number  of  exceptions  in  the  course  of  a  trial  including  an  excep- 
tion to  such  direction,  and  the  plaintiff  wishing  to  obtain  a  bill  of  excep- 
tions and  to  sue  out  a  writ  of  error  to  the  judgment  which  will  be  entered 
upon  said  verdict;  and  the  plaintiff  having  in  open  court  in  the  presence 
of  the  trial  counsel  for  both  defendants  moved  for  the  relief  granted  in 
this  order,  on  motion  of  Eoger  Foster,  plaintiff's  attorney,  it  is  herebj^ 
Ordered  that  the  time  of  the  plaintiff  to  prepare,  serve,  settle  and  file  a 
bill  of  exceptions  herein  and  her  time  to  have  the  same  sealed  and  filed 
and  signed  be  and  the  same  is  hereby  extended  for  ninety  days  from  Janu- 
ary 9th,  1919,  and  that  the  present  term  of  this  Court  be  and  the  same 
hereby  is  extended  for  said  purpose  until  the  expii-ation  of  said  ninety 
days. 

Enter. 

Augustus  N.  Hand, 
United  States  District  Judge. 
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APPELLATE  FORM  XVH.— BILL  OF  EXCEPTIONS. 

[Copied  from  Heidritter  v.  Elizabeth  Oil  Cloth  Co.,  112  U.  S.  294.] 

[District]  Court  of  the  United  States,  District  of  New  Jersey. 

August  Heideittee  "j 

vs.  tin  Ejectment. 

The  Elizabeth  OrL  Cloth  Company,  j 

Be  it  remembered  that  afterward,  to  wit,  on  the  fifth  day  of  May,  iu 
the  year  of  our  Lord  one  thousand  eight  hundred  and  eighty,  at  a  stated 
term  of  the  said  court  begun  and  holding  in  Trenton  in  and  for  the  Dis- 
trict of  New  Jersey,  before  his  Honor,  John  T.  Nixon,  District  Judge, 
the  issue  joined  in  the  above  stated  cause  between  the  said  parties 
(pro  ut  the  pleadings)  came  on  to  be  tried  before  the  said  judge  with- 
out the  intervention  of  a  jury,  the  parties  aforesaid  by  their  counsel 
having,  according  to  the  statute  in  such  case  made  and  provided,  waived 
a  jury;  the  plaintiff  being  represented  by  Edward  A.  Day,  Esquire,  his 
attorney,  and  William  C.  Corbin,  Esquire,  of  counsel;  and  the  defend- 
ant by  William  R.  Wilson,  Esquire,  its  attorney,  and  Benjamin  William- 
son, J.  TredweU  Richards,  and  Alfred  S.  Brown,  of  counsel;  and  upon 
the  trial  of  that  issue  the  attorneys  of  the  said  August  Heidritter, 
plaintiff,  to  maintain  and  prove  the  said  issue  on  his  part  (it  first  hav- 
ing been  admitted  by  the  counsel  for  the  said  defendant  that  the  erec- 
tion of  the  building  upon  the  premises  in  controversy,  and  for  the 
erertion  of  which  the  mechanic's  lienors  mentioned  in  plaintiff's  bill  of 
particulars  supplied  materials,  was  commenced  June  25th,  1872)  offered 
in  evidence  the  following  deeds  and  records,  viz.: — 

An  exemplified  copy  of  the  following  deed,  viz.:  Edward  G.  Brown 
and  wife  to  Charles  L.  Sicher,  war.  deed,  dated  August  20,  1872;  re- 
ceived August  20,  1872;  in  Book  73  of  Deeds  for  Union  Co.,  pp.  10,  etc., 
conveys  premises  in  controversy. 

An  exemplified  copy  of  the  judgment  roU  in  the  following  cases,  viz. : 
In  the  office  of  the  clerk  of  the  County  of  Union;  August  Heidritter  v. 
Charles  L.  Sicher,  builder  and  owner;  lien  claim  and  judgment;  (pro  ut 
the  same.) 

An  exemplified  copy  of  the  judgment  roll  in  the  following  case,  viz.: 
In  the  office  of  the  clerk  of  the  County  of  Union;  Ferdinand  Blancke 
and  others,  partners,  etc.,  as  Ferdinand  Blancke  v.  Charles  L.  Sicher, 
builder  and  owner;    lien,  claim,   and  judgment;    (pro  ut  the  same.) 

An  exemplified  copy  of  the  following  deed,  viz.:  Seth  B.  Ryder,  sher- 
iff, to  August  Heidritter,  deed  dated  September  24th,  1873;  received  De- 
cember 1,  1873;  in  Book  84  of  Deeds  for  Union  Co.,  p.  582,  conveys  the 
premises  in  controversy  under  and  by  virtue  of  the  judgment  and  exe- 
cutions in  the  two  eases  last  above  named;    (pro  nt  the  same.) 

Also  certain  other  deeds  and  records  by  which  a  four-thirteenths  interest 
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in  the  premises  in  question  was  conveyed  away   by  the  said  plaintiff,  and 
subsequently  thereafter  reconveyed  to  him. 

And  thereupon  said  plaintiff  rested  his  case. 

Whereupon  tlie  attorneys  for  the  said  The  Elizabeth  Oil  Cloth  Com- 
pany, the  defendant,  to  maintain  and  prove  the  said  issue  on  its  part, 
called  as  a  witness  John  C.  Baily,  who  being  duly  sworn,  testified  among 
other  things  as  follows: — 

"1  was  a  United  States  deputy  marshal  for  the  district  of  New  Jersey  in 
1873,  under  Samuel  Plumnier,  United  States  marshal,  and  as  such  took 
possession  of  the  premises  in  controversy,  among  other  things,  in  the 
condemnation  or  forfeiture  proceeding  brought  by  the  United  States 
against  Charles  L.  Sicher  for  illicit  distilling,  in  February,  1878,  and  held 
such  position  until  the  sale  of  the  premises  was  made  by  the  United  States 
marshal  to  Edward  G.  Brown,  While  in  possession  of  said  premises,  a 
gentleman  came  there  whose  name  and  appearance  I  cannot  remember,  and 
told  me  that  he  had  a  claim  against  the  premises." 

Whereupon  the  counsel  for  the  plaintiffs  did  then  and  there  insist 
before  the  said  judge  that  the  said  testimony  should  not  be  allowed,  on  the 
ground  that  the  same  was  incompetent,  irrelevant  and  immaterial,  and 
prayed  the  said  court  not  to  admit  and  allow  the  same;  and  the  said  judge 
did  then  and  there  allow  and  admit  the  said  teslimony  to  be  introduced. 
Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  propose 
his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed  that 
this  bill  of  exceptions  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.l 

And  thereupon  under  the  above  ruling  the  witness  further  testified: 

"I  told  the  gentleman  that  the  place  for  him  to  go  and  defend  his 
claim  was  at  Trenton,  and  told  him  also  of  the  notice,  viz.:  the  procla- 
mation, which  had  been  set  up;  I  also  published  that  notice  in  the 
Jersey  City  Times. 

"I  saw  the  same  gentleman  on  the  day  of  sale.  He  was  with  Mr.  M.  E.  G. 
Brown,  and  I  had  conversation  with  them  both  there." 

And  being  cross-examined,  said: — 

"I  remember  that  there  was  an  announcement  made  at  the  nmrshal's 
sale  in  regard  to  certain  lien  claims  on  the  premises.  A  paper  relating 
to  said  claims  was  also  served  upon  me.  Mr.  Alward  appeared  as  the 
attorney  for  the  lien  claimants  on  that  day." 

And  thereupon  the  counsel  for  the  defendant  offered  in  evidence  the 
following  records,  viz.: — 

An  exemplified  copy  of  the  following  deed,  viz.:  Edward  G.  Brown 
and  wife,  to  Charles  L.  Sichor,  war.  deed,  dated  August  20,  1872;  re- 
ceived August  20,  1872;  in  Book  73  Deeds  for  Union  Co.,  pp.  10,  etc., 
conveys  the  premises  in  question.  "  '"'' 

The  record  in  full  of  the  decree  and  proceedings  in  the  following  case, 
viz.:  U.  S.  District  Court,  District  of  New  Jersey;  the  United  States 
of  America  v.  Eighty-nine  Hogsheads  of  Molasses,  etc.;   (pro  ut  the  same.) 

And    also    an    exemplified    copy    of    the    following    deed,    viz.:    Samuel 
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Pliiinmer,    U.    S.    marshal,    to    Edward    G.    Brown;     deed    dated    May    29, 
1873;   received  June  7,  1873;  in  Book  81  of  Deeds  for  Union  Co.,  pp.  301, 
etc. ;  conveys  the  premises  in  controversy  under  and  by  virtue  of  the  decree  ^ 
and  execution  in  the  last  above  named  case;    {pro  ut  the  same). 

Whereupon  the  counsel  for  the  said  plaintiff  then  and  there,  and  in 
each  instance  on  the  production  thereof,  interposed  and  insisted  that  the 
said  evidence  so  offered  to  be  given  by  the  defendant,  to  wit,  the  decree 
and  proceedings  on  forfeiture  and  the  deed  of  the  United  States  marshal 
to  Brown  thereunder,  was  not  good  or  admissible  at  law  upon  the  issue 
aforesaid,  and  ought  not  to  be  admitted  in  bar  of  plaintiff's  title  to  the 
premises  in  controversy,  for  the  reason  that  the  plaintiff's  title  acquired 
under  the  mechanic's  lien  proceedings,  as  aforesaid,  was  by  law  prior  to 
the  title  of  the  said  defendants  acquired  under  the  said  condemnation  pro- 
ceedings; also  for  the  reason  that  the  said  condemnation  proceedings  in 
no  wise  condemned  or  forfeited  the  interests  of  the  said  lienors  in  said 
premises,  and  that  their  said  interest  had  not  been  affected  by  said  pro- 
ceedings; also  for  the  reason  that  by  the  several  acts  of  Congress,  and  the 
supplements  thereto  under  which  said  proceedings  were  had  and  main- 
tained, only  the  right,  title,  and  interest  of  the  said  Charles  L.  Sicher  in 
the  premises  could  have  been  seized  and  condemned  to  be  forfeited,  and 
that  the  interests  of  the  said  lienors  could  have  in  no  wise  been  affected 
thereby,  and  also  as  only  the  interest  of  said  Sicher  in  the  premises  had 
been  seized  and  condemned,  said  Brown  acquired  only  that  interest  at 
the  marshal's  sale,  and  took  his  title,  therefore,  subject  to  the  mechanic's 
liens  on  the  premises;  also  for  the  reason  that  as  under  the  laws  of  New 
Jersey  the  title  of  the  said  plaintiff  to  the  premises  upon  the  sale  to  him 
by  the  sheriff  of  Union  county  reverted  back  to  the  date  of  the  commence- 
ment of  the  buildings,  viz. :  June  25,  1872,  long  prior  to  the  time  when  the 
business  of  distilling  was  carried  on  by  the  said  Sicher  on  the  premises, 
and  long  prior  to  the  time  when  the  United  States  acquired  its  lien  there- 
to, the  same  condemnation  proceedings  were  ineffectual  to  cut  off  or  affect 
said  plaintiff 's  title ;  also  for  the  reason  that  by  the  acts  of  Congress, 
and  the  supplements  thereto,  under  which  said  proceedings  were  had, 
only  the  right,  title  and  interest  of  Charles  L.  Sicher  in  the  premises, 
and  the  right,  title  and  interest  of  every  person  who  knowingly  suffered 
and  permitted  the  business  of  a  distillery  to  be  there  carried  on,  or  who 
connived  at  the  same,  could  be  forfeited  to  the  United  States,  and  no 
proof  has  been  made,  either  in  the  condemnation  proceedings  or  in  the 
trial  of  this  cause,  that  the  lienors  had  knowingly  suffered  and  permitted 
the  business  of  a  distillery  to  be  carried  on  on  the  premises,  or  that  they 
had  connived  at  the  same,  and  therefore  that  the  interests  of  such  lienors 
had  not  been  forfeited  to  the  United  States  and  were  not  affected  by  the 
decree;  also  for  the  reason  that  the  district  court  never  had  jurisdiction  to 
pronounce  the  said  decree  in  that  the  United  States  internal  revenue  col- 
lector had  not  seized  the  said  premises  prior  to  the  filing  of  the  infor- 
mation; also  for  the  reason  that  the  information  did  not  pronounce  in  dis- 
tinct articles  the  causes  of  forfeiture,  and  did  not  aver  that  the  same  were 
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contrary  to  the  form  of  the  statutes  in  such  case  made  and  provided,  and 
that  the  allegations  therein  did  not  conform  strictly  to  the  statutes  under 
which  the  proceedings  were  had,  and  therefore  the  said  decree  was 
void  and  no  title  could  be  acquired  thereunder;  also  for  the  reason  that 
the  said  decree  was  void  in  that  the  court  in  said  proceedings  did  not 
have  proof  made  of  the  allegations  in  the  libel  of  information,  and  there- 
fore said  Brown  acquired  no  title  to  the  premises  in  question,  and  also  on 
the  ground  that  by  the  terms  of  said  deed  all  that  said  Brown  acquired 
was  the  right,  title  and  interest  of  said  Sicher  of,  in,  and  to  the  premises 
in  controversy,  and  therefore  took  the  same  subject  -  to  said  mechanic 's 
liens. 

But  his  honor,  the  said  judge,  held  and  affirmed  that  the  said  evidence 
so  offered  to  be  given  by  the  defendant,  as  aforesaid,  was  good  and  ad- 
missible in  law,  and  thereupon  the  same  was  read  and  given  in  evidence. 
To  which  ruling  of  his  honor,  the  said  judge,  the  plaintiff  then  and  there 
prayed  a  bill  of  exceptions,  and  his  honor,  the  said  justice,  sealed  the  ex- 
ception accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.] 

And  thereupon  the  said  defendant,  further  to  prove  and  maintain  the 
said  issue  on  its  part,  offered  in  evidence  certain  records  and  mesne  con- 
veyances by  which  the  title  to  the  premises  in  controversy  passed  from 
said  Brown  and  became  finally  vested  in  the  said  defendant;  and  there- 
upon the  said  defendant,  further  to  prove  and  maintain  the  said  issue 
on  its  part,  called  as  a  witness — 

Edward  G.  Brown,  who,  being  duly  sworn,  testified,  among  other  things, 
as  follows: 

"I  have  heard  the  testimony  of  the  witness,  John  C.  Bailey,  in  reference 
to  the  gentleman  who  was  present  with  me  at  the  marshal's  sale;  that 
gentleman  was  Frederick  L.  Heidritter,  a  son  of  the  plaintiff." 

"Whereupon  the  counsel  for  the  plaintiff  then  and  there  objected  to  the 
admission  of  the  said  testimony,  for  the  reason  that  the  same  was  in- 
competent, immaterial,  and  irrelevant,  and  the  said  judge  did  then  and 
there   allow   and   admit   the   said  testimony   to   be   introduced. 

Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.] 

Thereupon,  under  the  above  ruling,  this  witness  further  testified,  and 
being  cross-examined,  said: 

"T  remember  a  paper  being  read  at  the  sale;  Mr.  Alward  was  pres 
ent;  the  paper  was  in  regard  to  certain  lien  claims  on  the  seized  prem- 
ises; also  had  a  conversation  with  said  Frederick  L.  Heidritter  in  re- 
lation to  the  liens;  I  knew  at  the  time  I  purchased  the  promises,  at 
said  sale,  of  the  existence  of  the  liens." 

And  thereupon  the  defendant,  further  to  prove  and  maintain  the  issue 
on  its  part,  called — 
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James  Eay,  who,  being  duly  sworn,  testified,  among  other  things,  as 
follows: — 

"I  am  a  government  storekeeper,  and  remember  the  seizure  of  the 
premises  in  controversy.  I  saw  Mr.  Frederick  L.  Heidritter  at  the  dis- 
tillery shortly  after  the  seizure." 

Whereupon  the  counsel  for  plaintiff  did  then  and  there  object  to  the 
admission  of  the  testimony,  and  insisted  that  the  same  be  not  allowed  in 
evidence,  for  the  reason  that  it  was  incompetent,  immaterial,  and  irrele- 
vant, and  his  honor,  the  said  judge,  then  and  there  admitted  and  allowed 
the  said  testimony  to  be  introduced. 

Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and  it  was  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.] 

Thereupon  under  the  above  ruling,  the  witness  testified  further,  as 
follows : 

' '  Said  Heidritter  said  he  had  a  claim  against  the  building,  and  that 
he  thought  his  claim  came  in  ahead  of  the  government.  He  wanted  per- 
mission to  put  a  paper  on  the  building,  and  he  did  post  such  a  paper." 
And  being  cross-examined,  said: 

' '  That  paper  was  the  same  as  was  read  at  the  sale. ' ' 

And  said  defendant,  further  to  prove  and  maintain  the  issue  on  it3 
part,  called  as  a  witness — 

Frederick  L.  Heidritter,  who,  being  duly  sworn,  among  other  things, 
said: — 

"I  reside  and  do  business  at  Elizabeth;  I  am  a  lumber  dealer,  and  am 
now  a  partner  of  my  father,  the  plaintiff  in  this  case.  I  have  been  con- 
nected with  my  father's  business  for  fifteen  years  last  past,  and  was  in 
business  with  him  at  the  time  of  the  seizure,  and  was  then  his  managing 
clerk. ' ' 

Whereupon  the  counsel  for  the  plaintiff  did  then  and  there  interpose 
and  object  to  the  admission  of  said  testimony,  for  the  reason  that  the 
same  was  immaterial  and  irrelevant,  and  the  said  judge  did  then  and 
there  allow  and  admit  the  said  testimony  to  be  introduced. 

Whereupon  the  counsel  for  the  said  plaintiff  did  then  and  there  pro- 
pose his  aforesaid  objection  to  the  ruling  of  the  said  court,  and  prayed 
that  his  bill  of  exception  might  be  sealed,  and  it  is  sealed  accordingly. 

Jno.  T.  Nixon,  J.  [L.  S.] 

And  said  witness,  being  cross-examined,  said: — 

"The  building  seized  was  the  same  for  which  the  materials  were  sup- 
plied by  my  father,  and  mentioned  in  the  lien  claims." 

And  thereupon  the  defendant  closed  its  case,  and  this  concluded  the 
testimony  in  the  case. 
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APPELLATE  FOEM  XVIII.— BILL  OF  EXCEPTIONS. 
[Judgment  reversed,  262  Fed.  680.] 
[Title  in  District  Court  with  name  of  trial  Judge.] 

New  York,  January  6,  1919. 
Appearances : 

KOGEE  FosTEE,  Attorney  for  Plaintiff. 

Sullivan  &  Cromwell,  Attorneys  for  Defendant  Cromwell,  Executor,  &c., 

Clarke  M.  Kosecrantz,  P.  L.  Miller,  of  Counsel. 
Edgae  T.  Brackett,  Attorney  for  Defendant  Cramer>  Executor,  &c.,  Edgar 
T.  Brackett,  Hiram  C.  Todd,  of  Counsel. 

A  jury  was  impanelled  and  sworn. 

Opening  for  plaintiff. 

[Here  insert  abstract  of  testimony  exhibits  and  proceedings  on  trial 
prior  to  verdict,  together  with  exceptions  as  noted  in  stenographers' 
minutes.] 

The  foregoing  bill  of  exceptions  contains  all  the  evidence  received  upon 
the  trial  of  this  action  or  relating  to  the  foregoing  exceptions. 

The  attorney  for  the  plaintiff  in  error,  the  plaintiff  below,  having  there- 
upon tendered  this  as  the  plaintiff's  bill  of  exceptions  to  the  rulings  of 
the  Court  upon  the  trial  of  this  action  ai;d  having  requested  that  the  signa- 
ture and  seal  of  the  Trial  Judge  aforesaid  should  be  annexed  to  the  same 
pursuant  to  the  statute  in  such  case  made  and  provided;  and  forasmuch 
as  none  of  such  matters  and  exceptions  so  offered  and  made  to  the  rulings 
and  directions  of  said  judge,  and  none  of  the  evidence  and  other  things 
do  appear  upon  the  record  of  said  case,  the  said  Judge  pursuant  to  said 
request  did  put  his  signature  and  seal  to  this  bill  of  exceptions  this  1st 
day  of  April,  1919,  and  orders  the  same  on  file. 

Augustus  N.  Hand, 

Trial  Judge. 
(Court  Seal) 

APPELLATE  FOEM  XIX.— PEAECIPE  INDICATING  POETIONS  OF 
THE  EECOED  TO  BE  INCOEPOEATED  INTO  THE 
TEANSCEIPT  UPON  APPEAL. 

[232  Fed.  35.] 

[Title  in  District  Court.] 

Sirs:  Please  take  notice  that  the  appellant's  statement  of  the  evi- 
dence in  this  cause  was  this  day  lodged  in  the  office  of  the  Clerk  of  the 
United  States  District  Court  for  the  Southern  District  of  New  York  for 
your  examination;  and  that  on  the  23rd  day  of  March,  1915,  in  the  United 
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states  Court  rooms,  Borough  of  Manhattan,  City  of  New  York,  at  10 
o'clock  in  the  forenoon  of  that  day  or  as  soon  thereafter  as  counsel  can 
be  heard,  I  shall  ask  the  Hon.  Charles  M.  Hough,  United  States  District 
Judge,  to  approve  said  statement;  and  you  and  each  of  you  are  hereby 
requested  to  serve  upon  me,  on  or  before  the  19th  day  of  March,  191.";, 
your  objections  and  proposed  amendments,  if  any,  to  said  statement. 

Please  take  further  notice  that  the  appellant  designates  the  follow- 
ing as  the  portions  of  the  record  in  this  cause  to  be  incorporated  into  the 
transcript  on  his  appeal:  1.  Bill  of  complaint,  verified  September  22, 
1913.  2.  Answer  of  the  defendant,  Ball,  omitting  the  counterclaims.  3. 
Statement  that  the  answers  of  the  defendant  General  Eealty  &  Mortgage 
Company,  and  O'Donohue  are  identical  with  the  answer  of  the  defendant, 
Ball,  except  as  to  the  name  of  the  defendant  in  each  case.  4.  Answer  of 
the  defendant.  Corn.  5.  Answer  of  the  defendant,  Bowling.  6.  Answer 
of.  the  defendant,  Barlow.  7.  Statement  of  the  evidence  approved  pur- 
suant to  Eule  LXXV.  8.  Opinion  of  the  Hon.  Charles  M.  Hough,  United 
States  District  Judge,  dated  December  8,  1914.  9.  Decree  filed  January 
11,  1915.  10.  Summons  and  severance.  11.  Petition  of  appeal.  12.  Assign- 
ments of  error.  13.  Order  allowing  appeal.  14.  Citation. 
Dated,  New  York,  March  12,  1915. 

Yours,  etc., 
William  M.  Chadboubne, 

Solicitor  for  Silas  W.  Howland,  as  Keceiver 
of  Improved  Property  Holding  Company 
of  New  York. 

Office  and  Post  Office  Address, 
32  Liberty  Street, 

Borough  of  Manhattan, 
New  York  City. 
To  EoGER  Foster,  Esq., 

Solicitor  for  Defendant  Dowling, 
55  Liberty  Street, 
New  York  City, 
[and  to  the  other  attorneys  for  the  respondents   and  to  the  clerk  of  the 
District  Court.] 

APPELLATE  FOEM  XX.— OEDEE  AS  TO  CONTENTS  OF  EETUEN 
TO  WEIT  OF  EEEOE. 

[Judgment  reversed,  Simons  v.  Cromwell,  262  Fed.  680.] 

[Title.] 

After  hearing  Eoger  Foster,  Esq.,  on  behalf  of  the  plaintiff  in  support 
of  a  motion  that  the  Trial  Judge  determine  how  much  of  the  record  should 
be  included  in  the  return  to  the  writ  of  error  to  review  the  judgment  here- 
in, and  Philip  L.  Miller,  Esq.,  on  behalf  of  the  defendants,  in  partial  oppo- 
sition thereto,  on  motion  of  Eoger  Foster,  plaintiff's  attorney,  it  is  hereby 
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Ordered  that  said  return  shall  contain  copies  of  the  following  papers, 
and  no  others;  in  addition  to  writ  of  error,  assignment  of  errors  and  cita- 
tion: 

Summons;  return  by  Marshal  of  service  of  same;  appearance  of  defend- 
ant Cromwell;  appearance  of  defendant  Cramer;  amended  complaint; 
amended  answer  of  defendant  Cramer  to  amended  complaint;  amended  an- 
swer of  defendant  Cromwell  to  amended  complaint;  copy  opinion  of 
Supreme  Court;  order  of  Hough,  J.,  thereupon;  extract  from  clerk's  min- 
utes; order  extending  time  to  serve  bill  of  exceptions  as  resettled;  judg- 
ment; bill  of  exceptions;  such  stipulations  and  clerk's  certificate  as  may 
be  obtained,  and  upon  the  Court's  own  motion,  it  is  further 

Ordered  that  the  postscript  to  the  letter  by  the  defendant  to  plaintiff's 
husband  marked  Exhibit  33  for  Identification,  be  added  to  the  bill  of 
exceptions  herein  when  the  same  is  printed  provided  that  a  copy  thereof 
be  furnished  by  defendants'  attorneys  to  the  plaintiff's  attorney  within 
three  days  after  the  entry  of  this  order. 

Augustus  N.  Hand, 
United  States  District  Judge. 

APPELLATE  FOEM  XXI.— STIPULATION  AUTHORIZING 
CERTIFICATE  TO  RETURN. 

It  is  hereby  stipulated  and  agreed  by  and  between  the  attorneys  for 
the  respective  parties  hereto  that  the  record  herein  numbered  from  pages 
1  to  225,  inclusive,  contains  all  of  the  records,  papers,  and  documents  in 
this  action  that  are  necessary  and  material  upon  the  review  of  this  judg- 
ment by  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  and  that  the 
same  may  be  certified  by  the  Clerk  of  the  United  States  District  Court  as 
the  complete  return  herein  which  shall  constitute  full  compliance  with  the 
requirements  of  the  writ  of  error  herein. 
Dated,  New  York,  May  3d,  1919. 

Roger  Foster, 

Attorney  for  Plaintiff'  in  Error. 
Sullivan  &  Cromwell, 

Attorneys    for    William    Nelson    Cromwell, 
Defendant  in  Error. 
Edgar  T.  Brackett, 

Attorney  for  Louis  H.   Cramer,  Defendant 
in  Error. 
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APPELLATE  POEM  XXII.— CERTIFICATE  BY  CLERK  TO 
TRANSCRIPT. 

Southern    District    of    New    York. 
United  States  of  Amekica, 

I,  Alexander  Gilchrist,  Jr.,  Clerk  of  the  [District]  Court  of  the  United 
States  of  America,  for  the  Southern  District  of  New  York,  in  the  Second 
Circuit,  by  virtue  of  the  foregoing  Writ  of  Error,  and  in  obedience  thereto, 

do  hereby  certify,  that  the  following  pages,  numbered  from  to  ■ , 

inclusive,  contain  a  true  and  complete  transcript  of  the  record  and  pro- 
ceedings had  in  said  Court  in  the  cause  of  ,  plaintiff  in  error, 

against ,  defendant  in  error,  as  the  same  remain  of  record  and 

on  file  in  said  office. 

In  testimony  whereof,  I  have  caused  the  seal  of  the  said  Court  to  be 
hereunto  af&xed,  at  the  City  of  New  York,  in  the  Southern  District  of 
New  York,  in  the  Second  Circuit,  this  11th  day  September,  in  the  year 
of  our  Lord,  one  thousand  eight  hundred  and  ninety-one,  and  of  the  Inde- 
pendence of  the  United  States  the  one  hundred  and  fifteenth. 

[Seal  of  U.  S.  [District]  Court.]        Alexander  Gilchrist,  Jr.,  Clerk. 


APPELLATE  FORM  XXIII.— MEMORANDUM  TO  BE  INSERTED  IN 

A  COMMON   LAW   CASE  AS   PROVIDED   BY   SECTION   7   OF 

RULE  14  OF  THE  CIRCUIT  COURT  OF  APPEALS  FOR 

THE  FOURTH  CIRCUIT. 

[233  Fed.  xxv.] 


(1)  Petition  for  writ  of  error  filed day  of ,  19 . 

(2)  Writ  of  error  granted day  of ,  19 . 

(3)  Writ  of  error  issued day  of ,  19 . 

(4)  Copy  of   writ  of   error   lodged   for   adverse   party   day   of 

,  19 . 

(5)  Writ  of  Error  Bond:    Dated day  of  ,  19 . 

Penalty  $ . 

Obligors : 

Conditioned  for  costs  and  damages  (or  for  costs). 

(6)  Citation.     Dated  day  of  ,  19 . 

Return,  dated  day  of  ,  19 ,  (or  waiver  of  service,  dated 

day  of ,  19 ). 

Note:    Similar  memorandum  mutatis  mutandis  to  be  used  in  admiralty  and 
equity  cases. 
The  petition  for  writ  of  error  or  appeal,  the  order  granting  writ  of  error 


APPELLATE    FORMS  4537 

or  appeal,  the  writ  of  error,  the  appeal  bond,  llie  citation,  the  return  of 
service  or  waiver  of  service  should  not  be  copied  into  the  record,  but  the 
originals  thereof  shall  be  sent  up  and  accompany  the  transcript  of  the 
record. 

In  transcribing  bills  of  exceptions  into  the  record  in  cases  at  law,  clerks 
■will  carefully  inspect  such  bills  of  exceptions  and  wherever  the  words  "here 
insert"  occur,  the  paper  or  matter  called  for  should  be  bodily  incorporated 
into  the  record  at  that  place. 

In  making  up  records  in  admiralty  cases  the  following  should  be  omitted 
(see  rule  52  of  the  Supreme  Court,  in  admiralty) : 

1.  The  continuances. 

2.  All  motions,  rules  and  orders  not  excepted  to  which  are  merely  pre- 
paratory for  trial. 

3.  The  commissions  to  take  depositions,  notices  therefor,  their  captions, 
and  certificates  of  their  being  sworn  to,  unless  some  exception  to  a  depo- 
sition in  the  district  court  was  founded  on  some  one  or  more  of  these; 
in  which  case,  so  much  of  either  of  them  as  may  be  involved  in  the  excep- 
tion shall  be  set  out.  In  all  other  cases  it  shall  be  sufficient  to  give  the 
name  of  the  witness  and  to  copy  the  interrogatories  and  answers,  and  to 
state  the  name  of  the  commissioner,  and  the  place  where  and  the  date 
when  the  deposition  was  sworn  to;  and,  in  copying  all  depositions  taken 
on  interrogatories,  the  answer  shall  be  inserted  immediately  following  the 
question. 

APPELLATE  FOBM  XXIV.— OEDEE  FOE  APPEAEANCE  IN 
SUPEEME  COUET. 

File  No. , 


SUPEEME  COURT  OF   THE  UNITED  STATES. 

No. ,  October  Term,  19 . 

vs. 


The  Clerk  will  enter  my  appearance  as  Counsel  for  the 

(Name)    

(P.  O.  Address)    

Note. — Must  be  signed  by  a   member  of  the  Bar  of  the  Supreme  -Court 
United  States.     Individual  and  not  firm   names  must  be  signed. 
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APPELLATE   FOEM   XXV.— MOTION    TO   DISMISS    APPEAL. 
In  the  Supreme  Court  of  the  United  States. 


Pere  Alfredo  Luis  Baglin,  Superior-GeneraF 
of  the  Order  of  Carthusian  Monks,  for  Him- 
self  and   all   other   Members   of  said   Order. 
Complainant  Appellant, 
against 
CusENiER  Company,  Respondent. 


No.  614.     October 
Term,  1908. 


And  now  comes  the  Cusenier  Company,  the  respondent  above  named, 
by  A.  L.  Pincoffs  and  Roger  Poster,  its  counsel,  and  moves  to  dismiss, 
with  costs,  the  appeal  taken  herein  by  the  above-named  Pere  Alfredo  Luis 
Baglin,  Superior-General  of  the  Order  of  Carthusian  Monks,  for  Himself 
and  all  other  Members  of  said  Order,  upon  the  ground  that  this  Court 
has  no  jurisdiction  of  the  same,  and  because  the  said  appeal  is  otherwise 
informal,  irregular  and  insufficient,  for  the  reason  that  the  decree  which 
the  said  appeal  seeks  to  bring  up  for  review  is  not  a  final  decree,  and  for 
other  reasons  apparent  upon  the  face  of  said  papers. 

In  the  Supreme  Court  of  the  United  States.  ' 

Pere  Alfredo  Luis   Baglin,   Superior-GeneraF 
of  the  Order  of  Carthusian  Monks,  for  Him- 
self  and   all   other   Members   of   said   Order.      No.  614.     October 
Complainant  Appellant,  (  Term,  1908. 

against 
Cusenier  Company,  Respondent. 

Sir: 

Please  take  notice  that  upon  the  aflS.davit  of  Jules  Aubry,  hereto  an- 
nexed, sworn  to  on  the  27th  day  of  February,  1909,  and  upon  the  copy 
of  the  bill  in  equity  in  the  [District]  Court  of  the  United  States  for  the 
Southern  District  of  New  York,  in  the  suit  above  entitled,  and  the  decree 
of  said  Court  upon  said  bill  in  equity,  and  upon  the  order  and  mandate 
of  the  Circuit  Court  of  Appeals  for  the  Second  Circuit,  upon  the  appeal 
from  said  decree,  and  the  order  thereupon  of  said  [District]  Court,  copies 
of  which  are  hereto  annexed,  and  upon  all  the  papers  and  proceedings  here- 
in, and  upon  the  printed  brief,  a  copy  of  which  is  herewith  served  upon  you, 
we  shall  on  Monday,  the  22d  day  of  March,  1909,  and  if  motions  are  not 
then  heard,  at  the  next  succeeding  motion  day  of  this  Court,  make  and 
submit  to  the  Supreme  Court  of  the  United  States,  at  a  stated  term  there- 
of, to  be  held  in  the  Capitol,  in  the  City  of  Washington,  District  of  Colum- 
bia, the  motion,  a  copy  of  which  is  hereto  annexed;  and  that  we  shall 
also  then  and  there  move  said  Court  for  an  order  dismissing  the  appeal 
herein  for  want  of  jurisdiction,  and  because  the  same  is  otherwise  ir- 
regular, informal  and  insufficient,  for  the  reason  that  the  decree  which  the 
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said  appeal  seeks  to  bring  up  for  review  is  not  a  final  decree,  and  for 
other  reasons  which  are  apparent  upon  the  face  of  said  papers,  and  that  we 
shall  then  and  tliere  move  for  such  other  and  further  relief  in  the  premises 
as  may  be  just. 

New  York,  February  27,  1909. 

Yours,  &c., 

A.  L.  PiNCOFFS, 

Roger  Fo.steb, 
Of  Counsel  for  Cusenier  Company,  Respondent. 
To  Philip  Mauko,  Esq., 

Of  Counsel  for  Complainant  Appellant, 
154  Nassau  Street, 
New  York. 

In  the  Supreme  Court  of  the  Uwited  States. 


No.  614.     October 

Term,  1908. 
(No.  21,410.) 


Peke  Alfredo  Luis  Baglin,   Superior-General 
of  the  Order  of  Carthusian  Monks,  for  Him- 
self  and   all   other   Members    of   said   Order. 
Complainant  Appellant, 
against 
CusENiEE  Company,  Respondent. 

United  States   of  America,  I 
Southern  District  of  New  York,  [.  ss. 
State  of  New  York.  J 

Jules  Aubry,  being  duly  sworn,  deposes  and  says:  I  reside  in  the  City, 
County  and  State  of  New  York.  I  am  the  vice-president  of  the  Cusenier 
Company,  which  is  the  respondent  above  named. 

On  or  about  the  7th  day  of  January,  1905,  a  bill  in  equity  by  the 
above-named  complainant,  appellant,  against  the  Cusenier  Company,  was 
filed  in  the  Clerk 's  office  of  the  [District]  Court  of  the  United  States  for  the 
Southern  District  of  New  York.  A  copy  of  said  bill  in  equity  is  hereto 
annexed,  marked  A.  Said  bill  prays  injunctive  relief  and  an  accounting 
as  follows:  "That  said  defendant  may  be  compelled  to  account  for  all  the 
profits,  gains,  savings  and  advantages  derived  or  received  by  it  by  reason 
of  the  unlawful  acts  herein  complained  of."  An  appearance  and  answer 
traversing  the  material  allegations  thereof  were  duly  filed  by  the  said 
Cusenier  Company  to  said  bill.  The  general  replication  was  thereafter 
filed  by  complainant.  Testimony  was  taken  by  both  parties  in  support  of 
the  issues  raised  by  said  answer  and  replication.  On  or  about  the  26th 
day  of  November,  1907,  a  decree  was  entered  thereupon,  after  a  hearing, 
a  copy  of  which  decree  is  hereunto  annexed,  marked  B.  Said  decree  en- 
joined the  said  Cusenier  Company  from  using  certain  alleged  trade-marks, 
also  from  selling  or  offering  for  sale  any  liqueur  or  cordial  not  manu- 
factured by  complainant,  in  any  dress  or  package  like  or  simulating  in 
any  material  respects  the  dress  or  package  theretofore  used  by  com- 
plainant.    Said   deforce  concluded  as  follows:    "5.  It  is  further  adjudged, 
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ordered  and  decreed,  that  the  matter  be  referred  to  John  A.  Shields,  Esq., 
as  Master,  to  take  the  usual  accounting  and  report  to  this  Court  with  all 
convenient  speed  the  amount  of  defendant's  profits  by  reason  of  the  in- 
fringements and  wrongs  above  referred  to,  together  with  the  quantity  of 
the  infringing  article  now  in  possession  or  control  of  defendant  or  of  any 
of  its  officers,  servants  or  privies.  6.  And  it  is  further  adjudged,  ordered 
and  decreed,  that  complainants  do  recover  from  defendant  their  taxable 
costs  herein;  and  that  execution  issue  for  the  same  and  for  the  amounts 
found  due  on  the  accounting." 

Subsequently  thereto,  the  said  Cusenier  Company  duly  appealed  from 
said  decree  to  the  Circuit  Court  of  Appeals  of  the  United  States  for  the 
Second  Circuit.  Said  appeal  duly  came  on  to  be  heard.  Subsequently 
thereto,  and  on  or  about  the  21st  day  of  August,  1908,  the  said  Circuit 
Court  of  Appeals,  after  argument  on  behalf  of  both  parties  thereto,  duly 
rendered  its  decision  modifying  the  injunctive  part  of  said  decree  and  in 
other  respects  affirming  the  same  and  affirming  so  much  thereof  as  directed 
an  accounting.  The  said  modification  consisted  in  inserting  in  said  de- 
cree after  the  words  "or  any  of  the  trade-marks  above  referred  to  or  any 
colorable  imitation  thereof"  in  the  fourth  paragraph  of  the  said  decree  the 
following  words:  "unless  so  used  as  clearly  to  distinguish  such  liqueur  or 
cordial  from  the  liqueur  or  cordial  manufactured  by  the  complainants," 
and  by  striking  out  from  the  words  in  the  same  paragraph  "from  making 
use  of  any  bottle  or  label  or  package,"  the  words  "bottle  or,"  and  by 
substituting  therein  for  the  word  "package"  the  word  "symbol,"  and  by 
inserting  in  the  same  paragraph  between  the  words  ' '  similar  to ' '  and  ' '  com- 
plainant's  exhibit"  the  words  "those  appearing  on."  The  order  of  said 
Circuit  Court  of  Appeals  therein  is  recited  in  its  mandate.  A  mandate 
thereupon  was  duly  issued  from  said  Circmt  Court  of  Appeals  on  or  about 
the  22d  day  of  August,  1908,  a  copy  of  which  mandate  is  hereunto  an- 
nexed, marked  C.  A  copy  of  the  order  upon  said  mandate,  which  correctly 
recites  the  decision  of  said  Circuit  Court  of  Appeals,  is  hereunto  annexed, 
marked  D.  On  or  about  October  16,  1908,  the  said  complainant  obtained 
from  the  Honorable  E.  Henry  Lacombe,  United  States  Circuit  Judge,  an 
order  aUovrtng  an  appeal  from  the  order  for  the  mandate  of  the  said  Cir- 
cuit Court  of  Appeals  for  the  Second  Circuit,  made  and  entered  on 
October  21,  1908.  Said  appeal  has  been  docketed  and  is  now  pending  on 
the  calendar  of  this  court  and  is  number  614  on  the  calendar  for  the 
October  Term  1908.  Its  file  number  is  4410.  A  citation  thereunder  has 
been  served  upon  the  Cusenier  Company. 

Jules  Aubey. 

Sworn  to  before  me  this  27th  day  of  February,  1909. 

James  A.  Allen, 
Notary  Public, 

New  York  County. 
[NOTABXAi  Seal.] 
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APPELLATE  FORM  XXVI.— MOTIONS  TO  DISMISS  AND  TO 

AFFIEM. 

The  Northern  Pacific  EAUiEOAo  Com-" 

PANY,  Plaintiff  in  Error, 

agaiTist 

DOMINICK  Amato,  Defendant  in  Error 

Now  comes  Dominick  Amato,  the  defendant  in  error,  by  Eoger  Foster, 
his  counsel,  and  moves  this  Court  to  dismiss  and  quash  the  paper  purport- 
ing to  be  a  Tvrit  of  error  herein  for  want  of  jurisdiction  and  because  the 
paper  purporting  to  be  a  writ  of  error  is  informal,  irregular  and  insuf- 
ficient on  the  grounds  stated  in  the  annexed  argument  and  upon  other 
grounds;  and  the  said  defendant  in  error  also  moves  this  Court  to  affirm 
the  judgments  of  the  Circuit  Court  of  Appeals  and  of  the  [District]  Court 
herein  upon  the  ground  that  it  is  manifest  that  the  paper  purporting  to 
be  a  writ  of  error  herein  was  taken  for  delay  only,  and  that  the  question 
upon  which  it  is  claimed  that  the  jurisdiction  depends  is  so  frivolous  as 
not  to  need  further  argument. 

EoGER  Foster, 
Attorney  and  Counsel  for  Defendant  in  Error. 

APPELLATE    FOEM    XXVII.— NOTICE    OF    SUBI^nSSION    OF    MO- 
TIONS TO  DISMISS  AND  TO  AFFIEM. 

Sir — Please  take  notice  that  on  the  annexed  verified  statemeut  of  facts 
herein,  and  on  all  the  papers  and  proceedings  herein,  I  shall  submit  to 
the  Supreme  Court  of  the  United  States,  at  a  Stated  Term  thereof,  on 
Monday,  February  29th,  1892,  at  the  Capitol,  in  the  City  of  Washington, 
in  the  Dictrict  of  Columbia,  at  the  opening  of  the  court  on  that  day,  or  as 
soon  thereafter  as  counsel  can  be  heard,  the  motions  of  which  the  fore- 
going are  copies;  and  that  I  shall  submit  with  said  motions  and  in  sup- 
port of  the  same  the  arguments  annexed  to  said  statement  of  facts. 
New  York  City,  New  York,  February  6,  1892. 

Yours,  &c., 

EoGKR  Foster, 
Attorney  and  of  Counsel  for  Defendant  in  Error, 

35  Wall  Street,  New  York. 
To  James  McNaught,  Esq., 

Attorney  for  Plaintiff  in  Error, 

15  Broad  Street,  New  York. 
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APPELLATE  POEM  XXVIII.— OEDER  OP  APPIEMANCE. 
[Northern  Pacific  E.  E.   Co.   v.   Aniato,  144  TJ.  S.   465.] 

This  cause  having  come  on  to  be  lieaid  on  a  ■writ  of  error  to  the  judg- 
ment entered  herein  on  the  verdict  of  a  jury  in  tlie  clerk's  office  of  the 
[District]  Court  of  the  United  States  for  the  southern  district  of  New 
York  on  the  28th  day  of  May,  1891,  and  a  motion  having  been  made  on 
behalf  of  the  defendant  in  error  to  dismiss  the  writ  of  error  for  want 
of  jurisdiction,  now,  after  hearing  Eoger  Poster,  Esq.,  of  counsel  for 
the  defendant  in  error,  in  support  of  said  motion  to  dismiss  said  writ 
of  error,  and  Henry  Stanton,  Esq.,  of  counsel  for  the  plaintiff  in  error, 
in  opposition  to  said  motion  and  in  support  of  the  jurisdiction  of  this  court, 
and  after  hearing  Henry  Stanton,  Esq.,  of  counsel  for  the  plaintiff  in  error, 
in  support  of  said  writ  of  error,  and  Eoger  Poster,  Esq.,  of  counsel  for 
the  defendant  in  error  in  opposition  to  said  writ  of  error,  and  due  delibera- 
tion having  been  had,  on  motion  of  Henry  Stanton,  Esq.,  attorney  for  the 
plaintiff  in  error,  it  is — 

Ordered  that  said  motion  to  dismiss  said  writ  of  error  be,  and  the  same 
hereby  is,  denied; 

And  on  motion  of  Eoger  Poster,  Esq.,  attorney  for  the  defendant  in 
error,  it  is — 

Ordered  that  said  judgment  be,  and  the  same  hereby  is,  in  all  things 
affirmed,  with  disbursements  of  the  [District]  Court  and  the  costs  and 
disbursements  of  this  Court,  to  be  taxed,  and  that  a  mandate  issue  to 
the  [District]  Court  of  the  United  States  for  the  southern  district  of  New 
York  directing  that  court  to  proceed  in  accordance  with  the  decision  and 
order  of  this  court. 

W.  J.  W. 
E.  H.  L. 

APPELLATE  POEM  XXIX.— MANDATE. 

Dancel  v.  Goodyear  Shoe  Machinery  Co.  [106  Ped.  551.] 

Mandate. 

United  States  of  America,  ss  : 

The  President  of   the   United  States   of  America,  to   the   Honoratle,   the 
Judges  of  the  Circmt  Court  of  the  Urdted  States  for  the  Southern 
District  of  New  YorTc,  Greeting : 
Whereas,  lately  in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  before  you,  or  some  of  you,  in  a   cause  between 
Christian  Dancel  and  another  against  the  Goodyear  Shoe  Machinery  Com- 
pany of  Portland,  Maine,  judgment  was  entered  in  the  office  of  the  Clerk 
of  said  Court  on  the  2nd  day  of  December,  1901,  in  the  words  and  figures 
following,  to  wit: 

"The  issues  in  this  action  having  been  duly  brought  on  for  trial  at 
a  jury  Term  of  this  Court  before  the  Hon.  Hoyt  H.  Wheeler,  United  States 
Circuit  Judge,  and  the  parties  hereto  having  duly  waived  a  jury  and  con- 
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sented  to  the  trial  of  tlie  issues  by  the  Court;  the  Court  after  hearing  the 
counsel  for  the  plaintiffs  and  counsel  for  the  defendant,  having  found  in 
favor  of  the  plaintiffs,  and  assessed  tlie  plaintiffs'  damages  as  follows: 
Amount  found  due  from  November  1,  1898,  to  the  time  of  the  commence- 
ment of  this  action  nine  thousand  five  hundred  and  eighty-three  and 
33/100  dollars,  and  the  interest  thereon  to  the  date  of  trial  amounting  to 
one  thousand  one  hundred  and  ninety-seven  dollars,  making  a  total  of  ten 
thousand  seven  hundred  and  eighty  33/100  dollars  and  the  costs  having 
been  duly  taxed  in  the  sum  of  twenty-nine  70/100  dollars: 

Now,  on  motion  of  J.  Philip  Berg,  attorney  for  the  plaintiffs,  it  is 
hereby  adjudged  that  the  plaintiffs.  Christian  Dancel  and  Mary  Dancel, 
administrators  of  the  goods,  chattels  and  credits  of  Christian  Dancel,  de- 
ceased, recover  of  the  defendant.  The  Goodyear  Shoe  Machinery  Company 
of  Portland,  Maine,  the  sum  of  ten  thousand  seven  hundred  and  eighty 
and  33/100  dollars  damages  and  the  sum  of  twenty-nine  and  70/100  dol- 
lars as  costs,  in  the  aggregate  the  sum  of  ten  thousand  eight  hundred  and 
ten  3/100  dollars  and  that  the  plaintiffs  have  execution  against  the  de- 
fendant accordingly. 

Judgment  signed  this  2nd  day  of  October,  1901. 

John  A.  Shields,  Clerk." 
as  by  the  inspection  of  the  transcript   of  the   record  of  the   said  Court 
which  was  brought  into  the  United   States  Circuit   Court  of  Appeals  for 
the  Second  Circuit,  by  virtue  of  a  writ  of  error  agreeably  to  the  act  of 
Congress,  in  such  case  made  and  provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our  Lord 
one  thousand  nine  hundred  and  two,  the  said  cause  came  on  to  be  heard 
before  the  said  United  States  Circuit  Court  of  Appeals  for  the  Second 
Circuit,  on  the  said  transcript  of  record,  and  was  argued  by  counsel.  On 
consideration  whereof,  it  is  hereby 

Ordered,  adjudged  and  decreed,  that  the  judgment  of  said  Circuit  Court 
be  and  it  hereby  is  reversed  with  costs,  taxed  at  the  sum  of  $124.07,  with- 
out prejudice  to  an  application  by  plaintiff  for  leave  to  reframe  the  com- 
plaint into  a  bill  in  equity.  You,  therefore,  are  hereby  commanded  that 
such  further  proceedings  be  had  ia  said  cause,  in  accordance  with  the 
opinion  of  this  Court  as  according  to  right  and  justice,  and  the  laws  of 
the  United  States,  ought  to  be  had,  the  said  writ  notwithstanding. 

Witness,  the  Honorable  Melville  W.  Fuller,  Chief  Justice  of  the  United 
States,  the  30th  day  of  December,  in  the  year  of  our  Lord  one  thousand 
nine  hundred  and  two. 

Costs  of  Plaintiff  in  Error: 

Clerk $20.95 

Printing  Record   83.12 

Attorney    20.00 


$124.07 
[Seal.]  Wm.  Parkin, 

Clerk   of  the  United  States  Circuit  Court  of 

Appeals  for  the  Second  Circuit. 
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APPELLATE   FOEM   XXX.— JUDGMENT   UPON   MANDATE. 
[Title  iu  District  Court.] 

Judgment  having  been  entered  on  the  7th  day  of  April,  1921,  in  favor 
of  the  plaintiff,  Annie  S.  Simons,  and  against  the  defendants,  William 
Nelson  Cromwell  and  Louis  H.  Cramer  as  executors  under  the  last  will 
and  testament  of  Frank  Leslie,  deceased,  for  fifty-three  thousand  eight 
hundred  and  ninety-eight  ($53,898.84)  dollars  and  eighty-four  cents  and 
said  cause  having  been  taken  by  writ  of  error  to  the  United  States  Cir- 
cuit Court  of  Appeals  and  said  court  having  affirmed  said  judgment  with 
interest  thereupon,  and  with  costs  taxed  at  the  sum  of  thirty-seven 
($37.00)  dollars,  and  the  mandate  of  the  United  States  Circuit  Court  of 
Appeals  dated  February  3,  1922,  having  been  filed  herein. 

Now,  on  motion  of  Eoger  Foster,  attorney  for  Annie  S.  Simons,  the 
plaintiff,  it  is  obdeeed  and  adjudged  that  said  mandate  be  and  the  same 
hereby  is  made  the  order  and  judgment  of  this  court  and  that  said  judg- 
ment of  the  7th  day  of  April,  1921,  be  and  the  same  hereby  is  affirmed 
with  interest  thereupon,  and  with  the  costs  of  said  writ  of  error  taxed  as 
aforesaid  and  with  the  costs  in  this  Court  after  the  receipt  of  said  man- 
date and  upon  the  entry  of  this  judgment  which  amounts  to  one  and  05/100 
dollars  ($1.05),  and  that  the  plaintiff,  Annie  S.  Simons  recover  of  the 
defendants,  William  Nelson  Cromwell  and  Louis  M.  Cramer  as  executors 
under  the  last  will  and  testament  of  Frank  Leslie,  deceased,  said  costs 
in  both  courts  in  the  aggregate  the  sum  of  thirty-eight  and  05/100  dol- 
lars ($38.05)  and  have  execution  therefor. 

-Leakned  Hand, 
United  States  District  Judge. 


FORMS  IN  CRIMINAL  PROCEDURE 

United  States  Commissioner's  Foems. 
[From.  Roe's  Criminal  Procedure  in  United  States  courts.] 


FORM  I.— COMPLAINT  FOR  WARRANT. 

United   States   of  America, | 

District  of  .         ( 

Before  ,   a  United  States  commissioner  for   the  district 

of ,  to  take  bail,  etc. 

,  of  ,  in  the  county  of  and  state  of  ,  on  oath, 

deposes  and  says  that  ,  late  of  the  district  aforesaid,  hereto- 
fore, to  -wit,  on  the  day  of  ,  A.  D.  19 — ,  at  said  district,  did 

[here  insert  the  ground  of  complaint,  stating  facts  necessary  to  co7isU- 
tute  an  offense  against  United  States]  contrary  to  the  form  of  the  statute 
in  such  case  made  and  provided,  and  against  the  peace  and  dignity  of  the 
United  States. 

Wherefore,  the  said  deponent  prays  that  the  said  may  be 

apprehended  and  dealt  with  according  to  law. 

And  furthermore,   the   said   deponent   prays  that  ,   whom  he 

has  reason  to  believe  and  does  believe  are  material  witnesses  to  the  sub- 
ieet-matter  of  this  complaint,  may  be  duly  summoned  to  appear  and  give 
evidence  thereto. 

Subscribed  and  sworn  before  me  this day  of ,  A.  D.  19 — . 

,  Commissioner  of  the  [District]  Court. 

[Offioial  Seal.] 

FORM  II.— WARRANT  OF  ARREST. 

United  States   of  America, | 

District  of  .        ( 

The  United  States  of  America  to  the  Marshal  of  the  District  of , 

Geeetinq  : 

Whereas, has  made  complaint  in  writing  under  oath  to  me, 

the  undersigned,  a  commissioner  appointed  by  the  [District]  Court  of  the 
United  States  for  the  district  of  ,  to  take  bail,  charging  that 
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—  did,  Oil,  to  wit,  the  day  of ,  A.  D.  19 — ,  at [here 

set  forth  the  offense  dharged  in  the  c^mpUint]  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

Now,  therefore,  you  are  hereby  commanded,  in  the  name  of  the  United 

States  of  America,  to  apprehend  the  said wherever  found  in 

your    district,    and    bring    his    body   forthwith   before    [any   proper   officer 

having  jurisdiction  in  the  district]    at  office  in  ,  that  he  may 

then  and  there  be  dealt  with  according  to  law  for  said  offense. 

And  have  yon  then  and  there  this  writ. 

Given  under  my  hand  and  seal,  this  day  of ,  A.  D.  19 — . 

> 
Commissioner  of  the   [District]   Court  for  the  District  of  . 

[Official  Seal.] 

FOEM  III.— MITTIMUS  PENDING  EXAMINATION. 

United   States   of  America.) 

y  ss. 
District  of  .         j 

The  United  States  of  America  to  the  Ma/rshal  of  said  District  and  to  the 
Keeper  of  the  Jail  of  the  County  of in  said  District,  Greeting  : 

Whereas,   has  been   arrested    and   brought   before  me,   ■ 

,   a   United  States   commissioner  for  said   district,   to   take   bail,  for 

examination,  by  virtue  of  a  warrant  issued  by  me,  upon  the  complaint  of 

,  made  before  me  in  writing,  on  oath,  charging  the  said  

with  having  on  the  day  of ,  A.  D.  19 — ,  at  said  district 

[here  state  the  offense  charged]  and  said  examination  having  been  by  me 

continued  until  the day  of ,  A.  D.  19—,  at o'clock ,  for 

the   races   that  you   the  said   marshal   are   hereby   commanded   that 

you   receive   the   said   and   commit  him   to   the   custody   of   the 

jailer  of  said  county,  and  you  the  keeper  of  the  said  jail  of  said  county, 

are  hereby  commanded  to  receive  the  said into  your  custody, 

there  to  remain  until  discharged  by  due  course  of  law. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  at  my  office 

in  said  district  this day  of  ,  A.  D.  19 — . 

,  Commissioner  as  aforesaid. 

[Official  Seal.] 

FOEM   IV.— FINAL    MITTIMUS. 
United   States   of  America,] 


ss. 
District  of 

Tlie  United  States  of  America,  to  the  Marshal  of  the  Di^strict  , 

and  to  the  keeper  of  the  jail  of  the  county  of  -^ ,  in  said  District, 

Greeting  : 
Whereas, has  been  charged  in  writing,  on  oath,  before  me, 

tho   undersigned,   a   United   States   commissioner   of   said   district,  to   take 
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bail,  with  having  committed  an  offense  against  the  United  States,  in  this: 

that  on  the  day  of  ,  A.  D.   19 — ,   at  ,  in  said  district,   did 

,  and  after  an  examination  being  this  day  had  by  me,  it  appearing  to 

me  that  said  offense  had  been  committed,  and  probably  cause  being  shown 

to  believe  that  said committed  said  offense  as  charged,  I  have 

directed  that  the  said be  held  to  bail  in  the  simi  of  $ to 

appear  at  the  first  day  of  the term,  A.  D.  19 — ,  of  the  district  court  of 

the  United  States  for  the district  of ,  and  he  having  failed  to  give 

the  required  bail,   now  you,  the  said  marshal,  are  commanded  to   commit 

him,  the  said to  the  custody  of  the  keeper  of  said  jail  of  the  said 

county  of ,  and  you  the  keeper  of  said  jail  of  the  said  county  of  , 

are  hereby  eoinmanded  to  receive  the  said and  him  safely  keep 

until  discharged  by  due  course  of  law. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal,  at  my  office 

in  said  district,  this  day  of  ,  A.  D.  19 — . 

,  Commissioner  as  aforesaid. 

[Official  Seal.] 

FOEM  v.— RECOGNIZANCE  OF  ACCUSED  PENDING  EXAMINATION. 

United   States   op   America,! 


District  of 

Before  me,  — - — ■  — - — ,  a  United  States  commissioner  for  the  district 

of  ,   to   take  bail,   personally  appeared  ,   and   entered  into 

recognizance  as  follows: 

We ,  as  principal,  and ,  as  sureties,  of  the  county  of 

and  state  of  ,  acknowledge  ourselves  to  owe  and  be  indebted  to 

the  United  States  of  America  in  the  penal  sum  of  $ ,  subject,  however, 

to  the  following  condition,  to  wit: 

Whereas,  the  said  has  been  charged  on  oath,  in  writing  be- 
fore  me,    commissioner   as    aforesaid,   with   having   committed    an    offense 

against  the  United  States,  in  this,  that  on  the  day  of  ,  A.  D. 

19 — ,  at  in  the  district  of  ,  the  said  did  ,  and 

upon  said  charge  being  made  as  aforesaid,  the  said  ,  commissioner  as 

aforesaid,  did  issue  his  warrant  for  the  arrest  of  the  said  . 

And  whereas,  the  said  ,  one  of  the  parties  above  named,  has  been 

brought    before   me,    the    said   ,   commissioner    as   aforesaid,    to 

answer  to  the  said  charge,  and  the  examination  of  the  said has 

been  continued  by  me  until  the  day  of  ,  A.   D.   19 — ,  at  

o'clock . 

Now,  therefore,  if  the  said  shall  be  and  appear  before  me, 

the  said  commissioner,  at  my  office  in  the  city  of  ,  in  the  said  district, 

on  the  day  of ,  A.  D.  19 — ,  at  o'clock ,  and  from  day  to 

day  thereafter  until  discharged  by  the  order  of  said  commissioner,  then 
and  there  to  answer  to  the  United  States  of  America  on  said  charge,  abide 
the  order  of  said  conmiissioncr  and  not  depart  from  his  presence  without 
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leave,  then  this  recognizance  to  be  void,  otherwise  to  remain  in  full  force 
and  effect. 

Witness  our  hand  and  seals  this day  of  ,  A.  D.  19 — . 

.  [seal.] 

.  [seal.] 

.  [seal.] 

Taken  and  acknowledged  before  me,  this  day  of  ,  A.  D.  19 — . 

,  Commissioner. 

[OmciAL  Seal.] 

FORM  VI.— PINAL  RECOGNIZANCE  OF  ACCUSED. 

United  States  of  America,  ) 
District  of  .         I 

Before  me ,  a  United  States  commissioner  of  the  district 

of  ,  to  take  bail,  personally   appeared  and   entered   into 

recognizance  as  follows: 

We, ,  as  principal,  and ,  as  sureties,  of  the  county 

of and  state  of ,  acknowledge  ourselves  to  owe  and  be  indebted  to 

the  United  States  of  America,  in  the  penal  sum  of  $ ,  to  be  levied  of 

our  respective  goods  and  chattels,  lands  and  tenants  subject,  however,  to 
the  following  condition,  to  wit: 

Whereas  the  said  has  been  charged  on  oath,  in  writing,  be- 
fore the  said ,  commissioner  as  aforesaid,  with  having  committed 

an  offense  against  the  United  States,  in  this,  that  on  the day  of , 

A.  D.  19 — ,  at in  the  district  of the  said did 

and  upon  said  charge  being  made  as  aforesaid,  the  said ,  commis- 
sioner as  aforesaid  did  issue  his  warrant  for  the  arrest  of  the  said  

And  whereas,  the  said ,  one  of  the  parties  above  named,  has 

been   brought   before   the   said  ,   commissioner   as   aforesaid,  to 

answer  to  the  said  charge,  and  witnesses  have  been  duly  sworn  and  ex- 
amined  in  relation   to   said  charge,   in   presence   of  said  and 

upon   such   examination,   it  appearing   to  the   said  commissioner  that   the 

offense  with   which  the   said  stood  charged   as  aforesaid,  had 

been  committed,   and  that  there  was  probable  cause  to   believe  the  said 

to  be  guilty  thereof  [or,  the  said having  waived  the 

examination]    the    said    commissioner    thereupon    ordered    the    said    

to  find  sufficient  bail  in  the   sum  of  $ ,  for  his  appearance  at 

the  term  of  the  district  court  of  the  United  States  for  the  

district  of ,  to  be  holden  at  the  city  of ,  on  the day  of , 

A.  D.  19 — ,  to  answer  all  such  matters  and  things  pertaining  to  said 
charge  as  should  be  objected  against  him,  and  that  in  default  of  finding 
such  bail  the  said should  stand  committed  for  trial. 

Now,  therefore,  if  the  said  shall  personally  be  and  appear 

before  the  said  district  court  of  the  United  States  for  the  said  district, 
at  the  term  thereof,  on  the  day  of  ,  A.  D.  19—,  to  answer 
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all  such  matters  and  things  pertaining  to  the  said  charge  as  shall  be 
objected  against  him,  and  abide  the  order  of  the  court,  and  not  depart 
the  said  court  without  leave,  and  make  like  appearance  at  each  suc- 
cessive term  of  said  court,  until  the  charge  shall  have  been  duly  dis- 
posed of, "then  this  recognizance  to  be  void,  otherwise  to  remain  in  full 
force  and  virtue. 

Witness  our  hands  and  seals  this day  of  ,  A.  D.  19 — . 

.   [seal.] 

.  [seal.] 

.  [seal.] 

.  Taken  and  acknowledged  before  me,  this  — —  day  of  ,  A.  D.  19 — , 

,  Commissioner. 

[Official  Seal.] 

FOKM  VII.— KECOGNIZANCE  OF  WITNESSES. 

United  States  op  America,  | 
District  of  .         { 

Be  it  remembered  that  on  this  day  of  ,  A.  D.  19 — ,  before  me, 

,  a  United  States  commissioner  of  the  district  of  ,  to 

take  bail,  personally  come and  acknowledge  themselves  to  owe 

and  be  indebted  to  the  United  States  of  America  in  the  full  and  just  sum 

of  $ to  be  levied  of  their  goods  and  chattels,  lands  and  tenements,  if 

default  be  made  in  the  conditions  following: 

The  conditions  of  this  recognizance  are  such  that  if  the  above  bounden 

shall  personally  appear  before  the  district  court  of  the  United 

States  for  the  district  of  ,  on  the  first  day  of  the  next  term 

thereof,  to  be  and  held  at ,  in  the  said  district,  then  and  there  to  tes- 
tify on  behalf  of  the  United  States,  in  a  cause  wherein  the  said  United 

States  is  plaintiff  and is  defendant,  and  shall  not  at  any  time 

be  absent  from  said  court  without  leave,  then  this  recognizance  to  be  void; 
otherwise  to  remain  in  full  force  and  virtue. 

In  testimony  whereof,  the  said  obligors  have  hereunto  set  their  hands 
and  seals  the  day  and  year  above  written. 

.  [seal.] 

.  [seal.] 

.   [seal.] 

Signed,  sealed  and  acknowledged  before  me,  this day  of ,  A.  D. 

19—. 

,  Commissioner. 

[Official  Seal.] 
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FOEM  VIII.— CERTIFICATE  OF  PROCEEDINGS. 


1 


The  United  States  of  America^ 

vs.  I  Charge: 

I, ,  a  United  States  commissioner  for  the district  of , 

to  take  bail,  do  hereby  certify  that  on  the  day  of ,  A.  D.  19 — , 

came  before  me  and  made  oath  in  writing,  charging  that  on 

the day  of  ,  A.  D.  19 — ,  at  ,  the  defendant, ,  did 

;   that  I  filed  said  affidavit  and  issued  warrant  for  the  arrest  of  the 

defendant    and    subpoenas   for    the    following    named    witnesses    in    behalf 

of  the  United  States,  to  wit,  ;   that  said  warrant  was  returned 

served  by  arrest  of  said  defendant  at  in  said  district,  on  the  

day  of ,  A.  D.  19 — ;  that  subpoenas  were  returned  served  on 

at  ,  in  said  district;   that  defendant  and  witnesses  being  present  an 

examination  was  had  and  defendant  required  to  give  bail  for  his  appear- 
ance at  the term  of  the  United  States  district  court  for  said  district, 

to  be  held  on  the  day  of  ,  A.  D.  19 — ,  at ,  and  that  the  wit- 
nesses were  recognized  to  said  term  of  said  court.  Copies  of  the  process 
and  the  recognizances  of  the  defendant  and  witnesses  are  herewith  re- 
turned into  the  clerk 's  office  of   said  court. 

In  witness  whereof  I  hereunto  set  my  hand  and  seal,  at  my  office  in 
said  district,  this  day  of  ,  A.  D.  19 — . 

[Official  Seal.]  ,  Commissioner. 

FORM  IX.— COMPLAINT   OF  EXTRADITION  WARRANT. 

United    States    op    America,     1 
Southern  District  of  New  York.  I 

Be  it  remembered,  that  on  this  day  of  ,  A.  D.  19 — ,  before  me 

the    undersigned,   a   United   States   commissioner   for   the   district   of 

,  to  take  bail,  and  duly  authorized  by  the  said  court  to  issue  warrants 

for  the  extradition  of  fugitives  from  justice  of  foreign  governments,  per- 
sonally  appeared ,  of  ,  who   lieing  by  me  first  duly  sworn, 

upon  oath  states  that did  on  the  day  of  ,  A.  D.  19 — , 

at  ,  within  the  jurisdiction  and  government  of  ,  commit  the  crime 

of  ,  in  that  he  did  on  the  day  and  year  last  aforesaid  at  the  place 

last  aforesaid  [here  state  facts  constituting  the  offense  charged  in  terms 
covered   hy   the  treaty],  against   the   peace    and   government   of   the    said 

;  that  the  said is  now  a  fugitive  from  justice  of  said  , 

and  that  he  did  on  or  about  the  day  of  ,  flee  into,  and  is  now 

found  within  the  limits  of  this  judicial  district. 

Sworn  to,  and  subscribed  before  me  this  day  of  ,  A.  D.  19 — , 

at  my  office,  located  at on  street,  in  the  city  of  ,  in  said 

district. 

[Official  Seal.]  ,  Commissioner. 
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FOEM    X.— EXTRADITION  WARRANT. 

[Fed.  in  which  the  autlior  was  counsel.] 

United  States  of  America,  ] 
District  of  .  ( 

In  the  matter  of  the  application  for  the 
extradition  of  Walter  Konrad  Geiss- 
LER,  under  the  Treaty  between  the 
United  States  and  Prussia  of  June  16. 
1852. 

To  the  United  States  Marsluil  for  the  Southern  District  of  New  YorJc,  and 
to  his  Deputies,  or  either  of  them: 
Whereas:  A  warrant  for  the  apprehension  of  Walter  Konrad  Geissler 
under  the  Treaty  between  the  United  States  and  the  Kingdom  of  Prussia 
and  other  States  of  the  Germanic  Confederation  was  issued  on  the  22nd 
day  of  January,  1912,  charging  the  said  Walter  Konrad  Geissler  with  the 
crime  of  forgery  within  the  jurisdiction  of  the  Kingdom  of  Saxony. 

Whereas:  The  said  Walter  Konrad  Geissler  was  afterwards  arrested 
and  brought  before  me,  and  the  said  Walter  Konrad  Geissler  having  been 
duly  informed  of  his  rights,  and  the  charge  explained  to  him  and  that  he 
was  entitled  to  an  examination  on  the  charge  and  to  the  assistance  of 
counsel,  and  having  demanded  an  examination  and  such  examination  having 
been  had, 

I  hereby  commit  tlie  said  Walter  Konrad  Geissler  to  the  custody  of 
the  United  States  Marshal  for  the  Southern  District  of  New  York,  to  be 
by  him  held  in  the  proper  jail  until  a  warrant  for  the  surrender  of  the  said 
Walter  Konrad  Geissler  shall  issue  according  to  the  stipulations  of  the 
treaty  or  he  shall  be  otherwise  dealt  with  according  to  law. 

In  testimony  whereof,  I  have  hereunto  subscribed  my  name  and  affixed 
my  seal  this  21st  day  of  February,   1912. 

Thos.   Alexander. 
CoTumissioner 's  Seal. 

U.  S.  Commissioner  for  the  Southern  District  of 
New  York,  and  duly  appointed  and  authorized 
by  the  District  Court  of  the  United  States 
for  the  Southern  District  of  New  York,  to 
act  as  Commissioner  und(M-  the  laws  of  the 
United  States  concerning  the  extradition  of 
fugitives  from  the  justice  of  a  foreign  country 
under  a  treaty  between  the  United  States  and 
any  foreign  country. 
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FORM   XI.— CERTIFICATE   OF    EXTRADITION   PROCEEDINGS. 

The  United   States  of  America,  )  _     . ,         t*       * 

_,      .         .  '  >Iu  the  matter  of . 

District  of  .  j 

I, ,  a  United  States  commissioner  for  the  district  , 

being  duly  authorized  by  the  said  court  to  issue  warrants  for  the  extra- 
dition of  fugitives  from  justice  of  foreign  governments,  do  hereby  certify 

that,  pursuant  to   a   complaint  of  ,  duly  made  on  oath  before 

me,  charging with  having  committed  the  crime  of  within 

the  jurisdiction  and  government  of  ,  and  with  being  a  fugitive  from 

justice  of  said  country,  I  issued  my  warrant  for  the  arrest  of  the  said 

,  and  by  virtue  thereof  he  was  by  the  marshal  of  the  United 

States  for  said  district  arrested  and  brought  before  me  for  examination 
and  hearing  upon  said  charges,  and  that  said  examination  and  hearing  was 

held  on  the  day  of  ,  A.  D.  19—, Esq.,  appearing  as 

counsel  for  the   [foreign  government],  and Esq.,  appearing  as 

counsel  for  the  prisoner,  and  that  I  deem  the  evidence  adduced  before  me 
suflScient  to  sustain  the  charges  under  the  law,  and  the  provisions  of  the 
treaty  of  extradition  between  the  government  of  the  United  States  and 
that   of  the    [foreign  government],   and  that  I  have  accordingly,  by  my 

warrant  under  my  hand  and  official  seal  dated  this day  of ,  A.  D. 

19 — ^  committed  him  to  the  jail,  to  await  the  order  of  the  president 

of  the  United  States  in  the  premises. 

1  further  certify  that  the  following  is  a  true  copy  of  all  the  testimony 
taken  before  me  on  said  hearing  and  examination  ■ . 

Witness  my  hand  and  seal  this day  of ,  A.  D,  19 — . 

[Official  Seal.]       Commissioner  of  the  [District]  Court  of  the  United 

States  for  the District  of . 

FORM  XII.— PROCEEDINGS  UPON  APPLICATION   OF   POOR  CON- 
VICT FOR  DISCHARGE. 

[From  Roe's  Criminal  Procedure  in  United  States  Courts.] 

UNITED  STATES  OF  AMERICA. 

District  of . 

United   States  ") 


Application  for  Discharge  from  Imprisonment  under 
the  Provisions  of  Section  10^2  of  the  Bevised  Stat- 
utes of  the  United  States. 

To ,  a  United  States  Commissioner  for  said  district : 

I   hereby  make   application   for    discharge   from   imprisonment  in   

county  jail,  under  the  provision  of  section  1042  of  the  Revised  Statutes 
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of  tlie  United  States;   and  in  support  thereof  state  that  I  was  sentenced 

to  pay  a  fine  of  dollars  and  costs  by  the  district  court  of  the  United 

States   for  the  district  of  ;    that  I   have  been  imprisoned  for 

thirty  days  solely  for  non-payment  of  fine  and  costs,  and  that  I  am  un- 
able to  pay  the  same. 

,  Applicant. 

—  Dist.  of  . 

FORM  XIII.— MANDATE  TO  JAILER  FOR   THE  PRODUCTION   OF 

POOR  CONVICT. 

United  States  of  America,  | 
Dist.  of  .  \ 

The  United  States  of  America,  to  the  Jailer  of  ,  Greeting: 

Whereas,  application  has  this  day  been  made  before ,  a  com- 
missioner of  the  [District]  Court  of  the  United  States  for  said  district,  by 

,  for  a  discharge  from  imprisonment  in  the  jail  of  ,  under 

the    provision    of    section    1042    of    the    Revised    Statutes    of    the    United 
States. 

This  is  therefore   to   command  you  to  produce   the  body  of  said   • 

before  said  commissioner  forthwith. 

To  the  Marshal  of  said  District  to  execute. 

In  testimony  whereof,  I  hereunto  set  my  hand 

at  my   office   in  ,   in   said   district,   this 

day  of  ,  A.  D.  19—. 

IOkficiaij  Seal.]  United  States  Commissioner  for 

the District  of  . 

FORM  XIV.— OATH   OF   POOR  CONVICT. 

UNITED  STATES  OF  AMERICA. 

District  of  . 

United  States] 
vs.  I 

Application  for  discliar ge  from  imprisonment  under 
the  provisions  of  section  1042  of  the  Revised  Stat- 
utes. 

I, ,  do  solemnly  swear  that  I  have  not  any  property,  real  or 

personal,  to  the  amount  of  twenty-five  dollars,  except  such  as  is  by  law 

exempt  from  being  taken  on  civil  precept  for  debt  by  the  law  of  ; 

and   that  I  have  no  property   in   any  way   conveyed   or  concealed,   or  in 
any  way  disposed  of,  for  my  future  use  or  benefit.    So  help  me  God. 

Subscribed  and  sworn  before  me  this  day  of ,  A.  D.  19 — . 

[Official  Seal,]  United  States  Commisaionev  for 

the District  of  . 
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FORM  XV.— CERTinCATE  OF  DISGHAEGE  OF  POOR  CONVICT. 


United  States   of 
District  of 

United  States] 
vs.  I 


A™ICA,|         g^^ 


Application  for  discharge  from  imprisonment  under 
section  1042  of  the  Revised  Statutes. 
It  appearing  to  the  commissioner  that ,  the  above-named  de- 
fendant,   has    been    imprisoned    in    the    Sangamon    county    jail    for    the 
period  of  thirty  days,  solely  for  the  non-payment  of  a  fine  and  costs  ad- 
judged against  him  by  the  district  court  of  the  United  States  for  the  

district  of ,  that  he  is  unable  to  pay  the  same,  and  has  complied  with 

aU  the  requirements  of  law. 

It  is  therefore  ordered,  that  said be  discharged  from  further 

imprisonment  and  go  hence  without  day. 

United  States  Commissioner  for  the  District  of  . 

day  of  ,  A.  D.  19—. 

FORM  XVI.— BENCH  WARRANT  ON  CAPIAS. 

District  Court  op  the  United  States  of  America,) 
District  of  .  \ 

The  United  States  of  America,  to  the  Marshal  of  the District  of , 

Greeting  : 

We  command  you  to  take ,  if  be  found  in  your  district, 

and  safely  keep,   so  that  you  have  before   our  judge   of   our 

district  court  of  the  United  States  for  the  district  of  ,  at  the 

term   thereof   holden   at   »,   in    the    district   aforesaid   

to  answer  unto  the  United  States  of  America,  in  an  indictment  for , 

and  have  you  then  and  there  this  writ. 

Witness,  the  Hon. ,  Judge  of  our  said 

Court,  at  ,  aforesaid,  this  day  of 

,  in  the  year  of  our  Lord  one  thousand 

nine   hundred   and   and    of    our   Inde- 
pendence the  one  hundred  and  . 

[Official  Seal.] 

,  Clerk. 
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FORM  XVII.— EETUEN  TO  BENCH  WARRANT  OR  CAPIAS. 

I  certify,  that  on  the  day  of  ,  A.  D.  19 — ,  at  ,  in  my  dis- 
trict, I  arrested  the  within  named  and  have  him  in  my  cus- 
tody,   as    I    am    within    commanded;    and   that   I   am    unable    to  find    the 

within  named  — ■  in  my  district. 

Dated  this  day  of  ,  A.  D.  19—. 

,  United  States  Marshal, 

by ,  Deputy. 

FORM    XVIII.— SEARCH    WARRANT    UNDER    PROHIBITION    LAW. 

[Form  sustained  in  seizure  of  oleomargarine.  Kercheval  v.  Allen,  C.  C.  A., 
8th  Ct.,"  220  Fed.  262,  265.  Approved  for  use  in  seizure  of  intoxicating 
liquors,  U.  S.  v.  Borkowski,  D.  C.  S.  D.  Ohio  E.  D.,  268  Fed.  408.  See 
sujmi,  §§  487,  487a.] 

The  United  States  of  America,    ] 

ss 
Southern  District  of  New  York.    C 

To  [insert  official  title  of  officer]  and  to  his  deputies  or  any  of  them: 

Whereas  complaint  has  this  day  been  made  before  me  upon  oath  of 
[name  of  afl&ant],  charging  and  alleging  that  he  has  good  reason  to  believe 
that  one  Leslie  Brown  in  the  Southern  .Judicial  District  of  New  York  in 
a  certain  three-story  and  basement  brick  house,  otherwise  used  for  the 
storage  of  rags  known  as  number  of  16  Morton  Street  in  the  Borough  of 
Manhattan,  City,  County  and  State  of  New  York,  and  a  stable  of  brick  and 
wood  in  the  rear  of  said  house  unlawfully,  without  a  permit  from  the  Com- 
missioner of  Internal  Revenue  has  in  his  possession  for  sale  for  beverage 
purposes  certain  intoxicating  liquors,  namely  two  or  more  barrels  of  whiskey 
containing  more  than  one-half  of  one  percent  of  alcohol,  contrary  to  the 
statute  of  the  United  States  in  such  case  made  and  provided;  and  whereas 
said  [name  of  affiant]  has  upon  oath  stated  such  facts  as  lead  me  to 
believe  and  find  that  the  said  Leslie  Brown  unlawfully  has  such  intoxicating 
liquors  containing  more  than  one-half  of  one  percent  of  alcohol  in  his 
possession  in  said  house  and  stable  for  sale,  certain  intoxicating  liquors 
namely,  two  or  more  barrels  of  whiskey  containing  more  than  one-half  of 
one  percent  of  alcohol,  contrary  to  the  statute  of  the  United  States  in  such 
case  made  and  provided: 

Now,  therefore,  this  is  to  command  you  and  any  of  said  deputies  to 
enter  and  search  the  said  premises  known  as  number  16  Morton  Street, 
and  the  stable  of  wood  and  brick  in  the  rear  thereof,  in  the  Borough  of 
Manhattan,  City,  County  and  State  of  New  York,  and  to  take  possession  of 
and  secure  all  of  the  intoxicating  liquors  containing  more  than  one-half  of 
one  percent  of  alcohol  in  said  premises  and  to  hold  and  dispose  of  the  same 
according  to  and  as  directed  by  law. 

Witness  the  Honorable  Learned  Hand,  United  States  District  Judge 
for  the  Southern  District  of  New  York,  on  this day  of  ,  1922. 
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FOEM  XIX.— CAPIAS  PEG  FINE. 

District  Couet  of  the  United  States  of  Ameeica,! 

• District  of .  \   ^' 

The  United  States  of  America,  to  the  Marshal  of  tlie district  of , 

Greeting  : 

We  command  you  that  you  take ,  if  be  found  in  your 

district,  and  safely  keep,  so  that  you  have  before  our  judge 

of  our  district  court  of  the  United  States  for  the  district  of  , 

at  the  term  thereof  holden  at  ,  in  the  district  aforesaid 

to  answer  xmto  the  United  States  of  America,  for  dollars 

fine,  and  dollars  and  cents  costs,  lately  in  said  court  adjudged 

against  him  for  together  with  dollars  and  cents  accrued 

clerk's  fees,  and  have  you  then  and  there  this  writ. 

Witness,  the  Hon. ,  Judge  of  our  said 

Court  at  ,  aforesaid,  this  day  of 

in  the  year  of  our  Lord  one  thousand 

nine  hundred  and  of  our  Independence 

the  one  hundred  and . 

[Official  Seal.]  ,  Clerk. 

FORM  XX.— EETURN  TO  CAPIAS  PEO  FINE. 

I  certify  that  on  the  day  of  ,  A.  D.  19—,  at  in  my  dis- 
trict, I  arrested  the  within  named and  have  him  here  in  my 

custody,   as   I    am   within    commanded;    [or   in   case   of   payment    of   fine 
and  costs  to  marshal]  and  the  within  mentioned  fine  and  costs,  being  on  the 

day  of ,  A.  D.  19 — ,  at ,  paid  by  him  in  full  he  was  then  and 

there   discharged   from   custody,   and  the   amount    of   said  fine   and  costs 
($ )  is  herewith  returned  into  court. 

Dated  this day  of ,  A.  D.  19—. 

,  United  States  Marshal, 

by ,  Deputy. 

FORM  XXI.— WARRANT  FOR  REMOVAL  OF  PRISONER  TO 
ANOTHER  DISTRICT. 

The  United  States  of  America,  to  the  Marshal  of  tlw District  of , 

Greeting: 

Whereas,  it  appearing  to  me  that has  been  duly  committed 

by ,  a  United  States  commissioner  for  the district  of  , 

upon  the  charge  of  having  on  the day  of ,  A.  D.  19 — ,  at ,  in 

the  district  of  ,  committed  an  offense  against  the  United  States 

in  this,  that  the  said did  then  and  there,  at  said  district , 

and  still  remains  and  now  is  in  the  jail  of county,  within  the dis- 
trict of  ,  there  to  remain  under  said  commitment,  until  he  shall  be 

discharged  by  due  course  of  law,  or  be  removed  into  the  district  where 
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said  offense  was  committed;   and  whereas,  the  said is  unable  to 

give  bail,  you   are   therefore  hereby   commanded   to   take  the  body   of   the 

said and  deliver  him   into  the   custody   of  the   marshal   of   the 

United  States  for  the  said  district  of  ,  to  be  there   dealt  with 

according  to  law;  and  do  you  then  and  there  make  return  of  this  writ  into 
the  clerk  "s  office  of  the  said district  of  . 

In   testimony   whereof,   I   have   hereunto   set   my   hand    and    the   seal   of 

the  said  district  court  for  the district  of  ,  this  day  of , 

A.  D.  19 — ,  and  of  the  Independence  of  the  United  States  the  one  hun- 
dredth and  . 

[Official  Seal.]  ,  District  Judge. 

FOEM  XXII.— RETURN   TO  WARRANT  FOR   REMOVAL   OF 
PRISONER. 

I   received  the   within   writ   on   the  day   of. ,   A.  D.    19 — ,   and 

in  obedience  thereto,  did,  on  the day  of  ,  A.  D.  19 — ,  take  the 

within  named and  transport  and  deliver   him  into  the  custody 

of  the  United  States  marshal  for  the district  of ,  at  . 

,  United  States  Marshal, 

by .  Deputy. 

FORM  XXIII.— RECEIPT   OF  MARSHAL  FOR  PRISONER. 

Received    of ,    United    States    marshal    for    the   district 

of  )  this  day  of  ,  A.  D.  19—,  the  body  of  the  within  named 

-; ,  United  States  Marsha]  for  the  district  of . 

FORM  XXIV.— VENIRE  FACIAS. 

District  Court  of  the  United  States,) 

District  of .  [  ^^' 

THE  UNITED  STATES  OF  AMERICA. 

To  the  Marahal  of  the District  of ,  Greeting: 

"We  command  you  to  summon ,  if  they  be  found  in  your  dis- 
trict,  to   be  and   appear   before   our  judge   of   our   district  court   of   the 

United  States  for  the  district  of  ,  at  the  next  term  thereof,  to 

be  holden  at  ,  in  the  district  aforesaid,  on  the  day  of  next, 

to  serve  as  jurors  for  said  court,  and  have  you  then  and  there  this 

writ. 

Witness,   the  Hon. ,   Judge   of  our  said 

Court,  at  aforesaid,  this day  of  , 

in    the    year    of  our    Lord    one    thousand    nine 

hundred  and  ,  and  of  our  Independence  the 

one  hundred  and  . 

[Official  Seal.]  Clerk. 
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FORM   XXV.— COMMITMENT   TO   PENITENTIARY. 

At  a  session  of  the  Court  of  the  United  States  of  America  for  the 

district  of  ,  held  at  ,  in  the  said  district,  on  the  day 

of ,  in  the  year  of  our  Lord  one  thousand  nine  hundred  and  — —  were 

had  the  following  proceedings: 

United  States  of  America,  )    , 

District  of  - — - — .         ( 

In  the  Court,  Term,   19—. 

Present:     The  Honoralde ,  Judge. 

The    United    States  "| 

vs.  J.    Indictment. 

The  prisoner,  ,  having  been  indicted  and  arraigned,  and  having  here 

been  tried  and  convicted  of  the  offense  of  ,  and  having  nothing  to  say 

why   sentence  should  not  be   pronounced  against  him,   the  court  does  now 

adjudge   and   sentence   the    said   for   the   said    offense   by    him 

committed,  to   be  imprisoned  in   the  at  (and  confined   at  hard 

labor)    for   the  term   of ,   and   to   pay   the   costs   of   this   prosecution, 

amounting  to  the  sum  of dollars  and  cents,  and  to  stand  com- 
mitted until  the  amount  of  said  costs  shall  have  been  fully  paid. 

And    it    is    further    ordered    and    adjudged    that    the    marshal    transport 

the   said   to   the   said ,   and   deliver   him  the   said   to 

the   keeper   of   the   said   ,   and   that   the    said   keeper   detain   the   said 

according   to   this   sentence;    and   that   the   clerk   of   this   court 

immediately  certify  under  the  seal  of  the  court,  and  deliver  to  the  mar- 
shal of  the  district,  a  copy  of  this  judgment,  sentence  and  order,  to  aecom 
pany  the  body  of  the  said and  to  be  left  therewith  at  the  said 

the   said   copy   to   be   warrant   and   authority   for   the   transportation 

and  imprisonment  of  the  said ,  as  hereinbefore  provided. 

I, ,  clerk  of  the  Court  of  the  United  States  for  the  

district   of   ,   do   hereby   certify   the   foregoing  to   be   a   true   copy   of 

an  original  judgment,  sentence  and  order  of  the  said  court,  as  filed  in 
my  office. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  affixed  the  seal 

of  the  said  court,  at  in  said  district,  this  day  of  ,  in  th? 

year  of  our  Lord  one  thousand  nine  hundred  and  ,  and  of  the  Inde- 
pendence of  the  United  States  the  one  hundred  and . 

IOfficiai,  Seal.]  ,  Clerk. 
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FORM  XXVI.— MAESHAL 'S  RP^TURN  TO  COMMITMENT  TO 
PENITENTIARY. 

I  have  executed  the  within  writ  by  transporting  the  within  named  

to  ,  and  delivering  him  to  the  keeper  of  the  together  with 

a  certified  copy  of  the  within  mentioned  judgment,  sentence  and  order,  as 

I  am  therein  commanded,  this  day  of  ,  A.  D.  19 — . 

,  United  States  Marshal, 

by ,  Deputy. 

FORM  XXVII.— CRIMINAL  INFORMATION. 

I  From  Roe's  Criminal  Procedure  in  United  States  Courts.) 

United  States  of  xViMekica,  ) 

^.      .         .  (-  ss. 

District  of  .  I 

At  the term  of  the  Court  of  the  United  States  for  the  

district   of    ,     in    the   year   of   our   Lord   one   thousand   nine   hundred 

and  ,  leave  being  first  had  and  obtained,  comes ,  attorney 

for  the  United  States  for  said  district,  and  informs  the  court  that,  as 
appears   from   a   complaint,   under   oath,   now  placed   on  file   herewith,  one 

,  late   of  the  district  aforesaid,  heretofore,  to  wit;    on  the 

day    of   ,    A.   D.    19 — ,   within   the   said    district,   unlawfully   did   then 

and  there,  en  the  day  and  year  last  aforesaid,  contrary  to  the  form 

of  the  statute  in  such  case  made  and  provided  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

,  United  States  Attoniey.i 

FORM  XXVIII.— INDICTMENT.— GENERAL  FORM. 

[From  Roe's  Criminal  Procedure  in  United  States  Courts.] 

United  States  of  America,') 

<-  ss. 

District  ot  .        ( 

Of  the  term   of  the  court  of  the  United   States  of   America, 

within   and    for  the district   of ,   in    the   year   of   our    Lord    one 

thousand  nine  hundred  and  . 

The  grand  jurors  of  the  United  States  of  America,  chosen,  selected,  and 

sworn,  within  and   for  the  district  of  ,  in  the  name  and  by  the 

■■luthority  of  the  United  States  of  America,  ujion  their  oaths  do  find  and 

present  that ,  late  of  the  district  aforesaid,  heretofore,  to   wit: 

On  the day  of  ,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and ,  and   witliin  the  said  district  of  ,  unlawfully  did 

then  and  there  — — ,  contrary  to  the  form  of  the  statute  in  such  case  made 

'  For  Form  of  Information  for  Criminal  Contempts  see  Contempt  Form 
IV,   supra. 
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and  provided,  and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

2d.  And  the  grand  jiiror^  aforesaid,  upon  their  oaths  aforesaid,  in  the 
name  and  by  the  authority  of  the  United  States  aforesaid,  do  further 
find  and  present  that  ,  late  of  the  district  aforesaid,  hereto- 
fore, to  wit:     On  the  day  of  ,  in  the  year  of  Our  Lord  one  thou 

sand  nine  hundred  and  ,  and  within  said  district  of  -,  un- 
lawfully then  and  there,  on  the  day  and  year  last  aforesaid,  at  said  dis- 
trict,  did   ,   contrary   to   the  form  of   the   statute   in   such   case   made 

and  provided,  and  against  the  peace  and  dignity  of  the  United  States  of 
America. 

■  ,  United  States  Attorney. 

[Endorsement.] 

A  true  bill. 
,  Foreman  of  Grand  Jury. 

FOBM  XXIX.— INDICTMENT  FOR  OFFENSE  ON  THE  HIGH  SEAS. 

[From   Eoe's   Criminal   Procedure   in   United   States   Courts.] 

United  States  of  America,] 
District  of  .        f 

Of  the  term   of  the  court  of  the  United  States  of   America, 

within   and   for   the  • district   of   in   the   year   of   our  Lord   one 

thousand  nine  hundred  and . 

The    grand    jurors   of   the    United    States    of    America,    chosen,    selected 

and   sworn   within   and   for   the  district   of   ,   in   the   name   and 

by  the  authority  of  the  United  States  of  America,  upon  their  oaths  do 
find  and  present  that ,  late  of  the  district  aforesaid,  hereto- 
fore, to  wit:  On  the  day  of  ,  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  ,  on  the  high  seas,  within  the  admiralty  and 

maritime  jurisdiction  of  the  United  States,  and  out  of  the  jurisdiction 
of  any  particular  state,  and  within  the  jurisdiction  of  this  court,  in  and 

on   board   a  certain  vessel,  to   wit:   the   ship  called  [or  a  vessel   the 

name  whereof  is  to  the  jurors  aforesaid  unknown],  the  same  being  then 
and  there  owned  by  and  belonging  in  whole  or  in  part  to  a  citizen  or 
citizens  of  the  United  States,  to  wit: ,  late  of  the  district  afore- 
said [or  to  the  jurors  aforesaid  unknown],  did  ,  contrary  to  the  form 

of  the  statute  in  such  case  made  and  provided,  and  against  the  peace  and 
dignity  of  the  United  States  of  America. 

,  United  States  District  Attorney. 

[Endorsement.] 

A  true  bill. 
,  Foreman  of  the-  Grand  Jury. 
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FORM  XXX.— INDICTMENT  FOR  OFFENSE  COMMITTED  AT  A 
PLACE  WITHIN  EXCLUSIVE  JURISDICTION  OF  THE  UNITED 
STATES. 

[From   Roe's   Criminal   Procedure   in   United   States   Courts.] 

United  States  of  America,  ) 

'  ss. 
District  of  .  ( 

Of  the tei-m  of  the  court  of  the  United  States  of  America, 

within   and  for  the   district   of  ,   in  the   year   of   our   Lord   one 

thousand  nine  hundred  and  . ' 

The  grand  jurors  of  the  United  States  of  America,  chosen,  selected  and 

sworn  within  and  for  the  district  of  ,  in  the  name  and  by  the 

authority  of  the  United  States  of  America,  upon  their  oaths  do  find  and 

present  that ,  late  of  the  district  aforesaid,  heretofore,  to  wit : 

On  the  day  of  ,  in  the  year  of  our  Lord  one  thousand  nine  hun- 
dred and  ,  within  the  (navy  yard)   in  the  city  of  ,  in  the  district 

aforesaid,  the  site  of  which  said    (navy  yard)    had  been  before  the  said 

day  of  ,  in  the  year  last  aforesaid,  ceded  to  the  United  States^ 

and  which  said  (na\-y  yard)  was  then  and  there  a  place  under  the  sole 
and  exclusive  jurisdiction  of  the  United  States,  and  out  of  the  jurisdic- 
tion of  any  particular  state,  and  within  the  jurisdiction  of  this  court, 
did  ,  contrary  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  United  States  of  America. 

,  United  States  District   Attorney. 

[Endorsement.] 

A  true  bill. 
,  Foreman  of  the  Grand  Jury. 

FORM    XXXI.— CONSOLIDATED    INDICTMENT     FOR     VIOLATION 
OF  NATIONAL  BANKING  LAWS. 

LU.  S.  v.  Morse,  161  Fed.  419.1 

For  the  Southern  District  ov  New  York. 

Of  the  January  Term,  in  the  year  nine- 
teen hundred  and  eight. 

Southern  District  of  New  York,  ss.:  The  Grand  Jurors  for  the  United 
States  of  America,  empanelled  and  sworn  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  and  inquiring  for 
that  district,  upon  their  oath  present,  that  before  and  during  the  three 
years  last  past,  under  the  laws  of  the  United  States,  all  banking  asso- 
ciations organized,  established  and  existing,  and  in  operation  and  doing 
business,  under  and   by   virtue  of  the  laws  of  the   United  States  concern- 
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iufj  national  banks  have  been  subjected  to  visitation,  and  their  books, 
papers  and  records  to  examination  and  security,  by  agents  appointed  in 
accordance  with  law  by  the  Comptroller  of  the  Currency  of  the  United 
States  to  examine  the  affairs  of  such  associations  ai:d  report  in  detail  to 
him  the  condition  of  the  same,  and  whether  any  improper  investments  or 
uses  were  made  of  the  moneys,  funds  and  credits  of  such  associations,  in 
order  that  he  might  approve  or  disapprove  of  the  management  of  the  affairs 
of  such  associations  and  take  appropriate  action  in  the  performance  of  his 
duties  under  the  various  provisions  of  the  said  laws  in  that  behalf  made; 
that  under  such  laws,  every  such  association,  upon  request  being  made  there- 
for from  time  to  time  by  the  said  Comptj-oller,  has  been  required  to  make 
and  transmit  to  him  not  less  than  five  reports  during  each  year,  accord- 
ing to  the  form  prescribed  by  him,  which  reports  were  required  to  be 
\erified  and  attested  in  accordance  with  law,  and  to  exhibit  in  detail  and 
under  appropriate  heads,  the  resources  and  liabilities  of  each  such  asso- 
ciation at  the  close  of  business  on  past  days  specified  by  the  said  Comp- 
troller in  making  his  several  requests  for  the  same,  and  particularly  the 
total  amounts  of  money  loaned  by  each  such  association  respectively  upon 
promissory  notes,  and  the  total  amounts  of  bonds,  securities,  etc.,  including 
corporate  stocks,  owned  by  such  association;  that  inasmuch  as  each  such 
association  established  and  doing  business  in  the  Borough  of  Manhattan, 
in  the  City  of  New  York,  has  done  such  a  great  volume  of  business  that  it 
has  be.en  required  to  employ  numerous  clerks  and  bookkeepers  to  keep  the 
books  of  account  of  the  same  and  make  up  the  aforesaid  reports  for  verifi- 
cation, attestation  and  transmittal  to  the  said  Comptroller,  the  work  of 
keeping  siich  books  and  making  such  reports  has  been  to  a  certain  extent 
necessarily  mechanical,  and  entries  once  made  in  such  books  have  in  duo 
course  of  business  appeared  in  or  been  the  basis  of  other  entries  which 
appeared  in  and  have  necessarily  affected  the  said  reports  so  made  by  the 
said  agents  to  the  said  Comptroller,  as  well  as  those  made  by  the  said 
assoL-iation  to  the  said  Comptroller,  and  those  made  as  hereinafter  set  forth 
liy  tlie  Comptroller  to  Congress,  without  such  clerks  or  bookkeepers  neces- 
sarily having  any  knowledge  of  the  truth  or  falsity  of  such  entries  or  of 
rlie  true  circumstances  underlying  the  making  of  the  same,  or  pertaining 
to  the  transactions  upon  which  they  were  respectively  based  that  in  so 
examining  the  affairs  of  any  such  association  in  the  said  borough,  the 
said  agents  so  appointed  by  the  said  Comptroller  for  that  purpose  have 
been  compelled,  by  reason  of  the  great  volume  of  business  transacted  by 
such  associations,  to  accept  the  said  books  and  the  entries  so  made  in  the 
same  as  true,  when  the  same  appeared  to  be  consistent  and  regular,  and 
especially  when  entities  showing  loans  were  accompanied  by  entries,  rec- 
ords or  share-certificates  showing  the  possession  by  the  said  association  of 
apparent  collateral  security  for  such  loans — it  having  been  impracticable 
for  such  agents  to  inquire  into  the  circumstances  underlying  the  making 
of  each  such  entry  or  pertaining  to  the  transactions  upon  which  they  were 
based;    and  that  the  said  Comptroller  by   law  hns  Iteen   required   to  make 
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an  annual  report  to  the  Conj^ress  of  the  United  States,  at  the  commence- 
ment of  its  session,  exhibiting,  amongst  other  things,  a  summary  of  the 
state  and  condition  of  every  such  association  from  which  such  reports  have 
been  received  by  him  during  the  year  preceding  the  making  of  each  such 
report;  which  said  reports  to  Congress  have  necessarily  been  compiled  from 
and  based  upon  the  reports  so  made  to  the  said  Comptroller  by  the  said 
agents  and  liy  the  said  associations,  and  have  been  and  are  of  great  im- 
portance and  indispensable  as  aids  to  the  performance  by  the  Government 
of  the  Ignited  States,  tlirough  the  said  banking  associations,  of  its  official 
functions  pertaining  to  the  borrowing  of  money  on  the  credit  of  the  United 
States,  to  the  obtaining  of  money,  through  taxes,  duties,  imposts,  and 
excises,  for  its  use,  and  to  the  providing  of  agencies  for  its  fiscal  opera- 
tions and  a  stable  and  uniform  currency  for  the  use  of  its  people. 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
tiiat  the  said  agents  appointed  to  examine  the  affairs  of  the  said  associa- 
tions ill  the  said  borougli  have,  in  manner  and  form  aforesaid,  been  charged 
with  tl:e  exe.-iition  of  a  governmental  duty  in  ascertaining  the  true  state 
and  coiKlition  of  the  affairs  of  such  associations,  and  reporting  the  same 
to  the  said  Comptroller;  and  the  said  Comptroller  has  been  charged  with 
tiie  execution  of  a  governmental  duty  in  receiving  and  considering  such 
reports  from  the  said  agents  and  associations  and  approving  or  disapprov- 
ing of  the  management  of  the  affairs  of  such  associations,  as  shown  by 
such  reports,  and  acting  as  required  by  law  in  either  case,  and  also  in 
reporting  to  the  Congress  a  summary  of  the  state  and  condition  of  such 
associations  as  they  appear  from  such  reports  and  the  United  States  has 
had  important  fiscal  and  other  governmental  functions  to  perform  in  the 
])remises. 

And  t!ie  Grand  Jurois  aforesaid,  upon  their  oath  aforesaid,  do  further 
])resent,  that  Charles  W.  Morse  and  Alfred  H.  Curtis,  each  late  of  the  saiil 
Borough  of  Manhattan,  in  the  said  City  of  New  York  and  in  the  said 
Southern  District  of  New  York,  at  all  times  from  March  28th,  1905,  to 
October  21st,  1907,  at  and  within  the  said  Borough,  City  and  District, 
were  Directors  and  wore  officers,  to  wit,  Vice-President  and  President  re- 
spectively, of  The  National  Bank  of  North  America,  in  New  York,  which 
then  and  there  was  a  banking  association  theretofore  organized  and  estab- 
lisiied,  and  then  and  there  existing  and  in  operation  and  doing  business, 
under  and  by  virtue  of  the  laws  of  the  United  States  concerning  national 
banks;  that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  so  being  such 
officers  of  said  association,  and  well  knowing  all  the  premises  aforesaid, 
there  and  then,  to  wit,  on  the  eighth  day  of  December,  in  the  year  nine- 
teen hundred  and  five,  at  and  within  the  borough,  city  and  district  afore- 
said, unlawfully  did  conspire,  combine,  confederate  and  agree  together, 
and  with  divers  other  persons  to  the  said  Grand  Jurors  unknown,  know- 
ingly, wickedly  and  corruptly  to  defraud  the  United  States  of,  concern- 
ing and  in  respect  to  its  governmental  functions  aforesaid,  in  the  manner 
and  for  tlie  jmrposc  In  this  indictment  next  set  fortii,  that  is  to  saj': 
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Notwithstanding,  as  they  the  said  Charles  W.  Morse  and  Alfred  H, 
Curtis  and  said  other  conspirators  then  and  there  well  knew,  the  said  asso- 
ciation then  was  not,  by  the  said  laws,  iiermitted  to  deal  in  shares 
of  the  capital  stock  of  corporations  or  banking  associations,  and  was 
not  permitted  to  invest  its  moneys,  funds  and  credits  in  or  to  hold  such 
shares  upon  speculation,  but  was^  on  the  contrary,  by  those  laws,  prohibited 
from  so  doing;  and  notwithstanding,  as  they  the  said  Charles  W.  Morse 
and  Alfred  H.  Curtis  and  said  other  conspirators  also  then  well  knew,  such 
dealings,  holdings,  and  investments  would  involve  an  unlawful  and  im 
proper  disposition  and  use  of  such  moneys,  funds  and  credits  of  the  said 
association,  and  be  calculated  to  injure  the  business  and  credit  of  th(r 
same,  and  impair  its  eacital;  and  notwithstanding,  as  they  the  said  Charles 
W.  Morse  and  Alfred  H.  Curtis  and  said  other  conspirators  also  then  well 
knew,  the  books  and  records  of  the  said  association  and  its  said  reports 
to  the  said  Comptroller  should  truly  show  such  dealings,  purchases,  hold- 
ings and  investments  according  to  the  fact,  if  they  were  made  or  existed 
to  the  end  that  the  said  agents  and  the  said  Comptroller  might  perform 
their  said  governmental  duties  and  the  United  States  its  said  governmental 
functions  in  the  premises;  and  notwithstanding,  also,  as  they  the  said 
Charles  W.  Morse  and  Alfred  H.  Curtis  and  said  other  conspirators  then 
well  knew,  the  making  of  false,  deceitful  and  untrue  entries  pertaining 
to  such  dealings,  purchases,  investments  and  holdings,  in  the  said  books 
and  reports  would,  if  discovered,  subject  the  affairs  and  management  of 
the  said  association  to  the  criticism  and  adverse  official  action  of  the  said 
Comptroller  and  be  calculated  to  injure  the  said  association,  the  said 
Charles  W.  Morse  and  Alfred  H.  Curtis,  being  then  actively  engaged  in 
the  management  of  the  business  and  affairs  of  the  said  association  and 
possessed  of  a  power  of  control,  direction  and  management  over  the  said 
moneys,  funds  and  credits  of  the  same,  and  weU  knowing  all  the  premises 
set  forth  in  this  indictment,  as  aforesaid,  were,  under  the  terms  of  the 
said  unlawful  conspiracy,  combination,  confederation  and  agreement,  to 
apply  certain  large  sums  of  the  moneys,  funds  and  credits  of  the  said  asso- 
ciation to  the  purchase  from  time  to  time  thereafter,  on  behalf  of  the 
said  association,  and  upon  speculation,  of  large  numbers  of  the  shares  of 
the  capital  stock  of  various  corporations  and  associations,  and  to  invest 
these  moneys,  funds  and  credits  in  the  same,  for  holding  by  the  said  as- 
sociation of  which  they  were  officers  as  aforesaid,  until  a  favorable  oppor 
tunity  for  selling  and  disposing  of  the  same  should  arise;  and  were  to 
cause  the  said  association  to  deal  in  such  shares;  and,  in  order  to  conceal 
the  fact  that  such  transactions  were  made,  and  to  deceive  the  said  Comp- 
troller and  the  agents  appointed  by  him  to  examine  the  affairs  of  the  said 
association,  and  procure  the  unwitting  approval  of  the  said  agents  and 
of  the  said  Comptroller  of  such  transactions,  and  thereby  deceive  and  mis- 
lead such  agents  the  said  Comptroller  and  the  Congress,  and  defraud  the 
United   States   of    its   aforesaid   governmental   functions,   the   said   Charles 
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W.  Morse  and  Alfred  H.  Curtis  and  said  other  conspirators  under  the  terms 
of  the  said  unlawful  conspiracy,  combination,  confederation  and  agreement, 
were,  at  the  several  times  of  so  applying  the  said  sums  to  the  purchase  of 
the  shares  of  stock  aforesaid,  to  procure  financially  irresponsible  persons 
from  time  to  time  to  make  and  execute  promissory  notes  in  favor  of  the 
said  association  in  the  several  amounts  of  the  moneys,  funds  and  credits 
so  applied  to  the  purchase  of  and  investment  in  sueli  shares  of  stock,  and 
were  to  purchase  such  shares  of  stocks  in  the  names  of  such  individuals 
or  firms  as  should  be  found  convenient  (so  that  it  was  not  done  in  the  name 
of  the  said  association),  and  place  those  notes  and  the  shares  of  stock  so 
obtained  among  the  records  and  assets  of  the  said  association  as  though  the 
said  notes  were  true  and  bona  fide  promissory  notes  made  in  due  course 
of  and  representing  legitimate  banking  transactions  and  as  though  the 
said  shares  of  stock  were  in  fact  collateral  security  for  such  notes,  and 
were  thereby  to  cause  the  transactions  pertaining  to  such  purchases  and 
rnvestments  to  be  entered  upon  the  books  and  records  of  the  said  associa 
tion  in  due  course  of  business,  by  its  clerks  and  bookkeepers,  as  loans  of 
money  upon  such  promissory  notes  and  collateral,  to  the  persons  so  making 
and  executing  the  said  notes,  in  such  manner  as  (by  reason  of  the  facts 
pertaining  to  the  due  course  of  business  herein  above  set  forth)  to  cause 
and  ensure  such  transactions  being  considered  by  such  agents,  and  reported 
by  such  agents  and  by  the  said  association  to  the  Comptroller,  as  bona  fide 
loans  of  the  moneys,  funds  and  credits  of  the  said  association  upon  such 
notes  and  security,  when  no  such  loans  were  in  fact  made  and  when  suc'.i 
shares  of  stock  were  in  truth  the  property  of  the  said  association  and  there 
liy  to  that  extent  vitiate  the  said  annual  reports  of  the  said  Comptroller 
to  Congress  covering  such  transactions,  and  to  prevent  the  due  perform 
ance  of  his  other  duties  in  the  premises  and  to  render  impossible  the  due 
performance  in  the  premises  of  the  respective  official  functions  of  the  Con- 
gress and  of  the  Government  of  the  United  States. 

And  the  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further  present, 
that  none  of  the  dealings,  investments  and  purchases  of  the  shares  of  the 
capital  stock  aforesaid,  with  the  moneys,  funds  and  credits  of  the  said 
banking  association  under  the  terms  of  the  said  unlawful  conspiracy,  com- 
bination, confederation  and  agreement,  were  to  be  necessary  to  prevent  loss 
upon  any  debt  or  debts  to  the  said  association  contracted  in  good  faith 
previous  to  the  making  of  such  purchases. 

OVEET  ACTS. 

1.  And  the  Grand  Jurors  aforesaid.  Upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  the  object  of  the  same,  the  said 
Alfred  H.  Curtis  afterwards,  to  wit,  on  the  said  eighth  day  of  December, 
in  the  year  nineteen  hundred  and  five,  at  and  within  the  borough,  city  and 
district  aforesaid,  unlawfully  did  sign  his  uamo,  to  wit,  A.  H.  Curtis,  to  a 


4566  APPENDIX 

certain   cashier 's  eheck,  that  is   to   say,   a  cashier 's   check   which,  with  his 
said  signature,  then  and  there  was  and  is  of  the  tenor  following: 

No.  :{3971  New  York  Dec.  8  1905      190 

The  National 
Bank  of  North  America 
I'ay  to  the  order  of  John  F.  Carroll  Twenty  thousand 
seven  hundred  &  seven  17-100  dollars 

A.  H.  Curtis, 
$20707  17  President  Cashier 

Cashier  's  check 

2.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther jircsent,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi 
nation,  confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse,  afterwards,  to  wit,  on  the  fifteenth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  unlawfully  did  write,  upon  the  back  of  a  cer 
tain  paper  envelope  then  bearing  upon  its  face,  written  in  ink,  the  fol- 
lowing direction  and  address,  to  wit : 

Mr.  Alfred  H.  Curtis 

National  Bank  of  North  America 

New  York  City; 

a  certain  pencil  memorandum   containing  tlie  following  words   and  figures, 
to  wit: 

R.  W.  Poor 

1000  43,500— 

W.  M.  Oler 

1000  43,500— 

Whiting 
.   .      ;  2000  87,000— 


J174,000— 
.  135 


$39,000— 
500 


#38,500— 
25     • 


#13,500— 

3.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance,  of  the  said  unlawful  conspiracy,  combination, 
confederation   and   agreement,   and  to  effect  the  oVject  of  't"he  same,  the 
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said  Alfred  H.  Curtis,  afterwards,  to  wit,  on  tlie  said  fifteenth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  unlawfully  did  write  upon  the  back  of  the  said 
envelope  a  certain  pencil  memorandum  of  the  tenor  following,  to  wit: 

Jessie  Brown, 


1006 

5th  Ave 

4.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combina- 
tion, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Alfred  H.  Curtis,  afterwards,  to  wit,  on  the  said  fifteenth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  bor- 
ough, city  and  district  aforesaid,  unlawfully  did  deliver  to  one  Frank  C. 
Pringle,  who  was  then  and  there  a  clerk  of  and  in  the  said  banking  asso- 
ciation, the  said  paper  envelope  so  containing  the  said  direction  and  address 
and  the  said  memoranda. 

5.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  that  the  Object  of  the  same, 
the  said  Alfred  H.  Curtis  afterwards,  to  wit,  on  the  said  fifteenth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H. 
Curtis,  to  a  cashier 's  check  which  with  his  said  signature,  then  and  there 
was  and  is  of  the  tenor  following: 

No.  .34443  New  York  Jan  15  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  credit  of 

Jessie  Brown 
Thirty-eight  thousand  eight 

hundred  &  sixty-five  dollars 

A.  H.  Curtis 
$38,8651t  President  Cashier 

Cashier  's  check 

G.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Alfred  H.  Curtis  afterwards,  to  wit,  on  the  eleventh  day  of  Janu- 
ary, in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city 
and  district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H.  Curtis, 
to  a  certain  other  cashier's  check  upon  the  said  association,  that  is  to  say, 
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a  cashier's  check  which,  with  his  said  signature,  then  and  there  was  and 
is  of  the  tenor  following: 

No.  34600  New  York  Jan  26,  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  John  F.  Carroll  Esq 

or  C.  W.  Morse  Esq 
Twelve  thousand  six  hundred  & 

seventy-eight  dollars 

A.  H.  Curtis, 
$12,678$  President  Cashier 

Cashier's  check 

7.  And  the  Orand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combina- 
tion, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  said  eleventh  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  having  then  and  there  in  his  hands  the  cashier's 
cheek  last  above  mentioned,  unlawfully  did  stamp  and  place  upon  the  back 
of  the  same  an  en4orsement  in  the  following  words,  to  wit : 

Pay   to   The  National   Bank   of   North  America   in   New  York, 
N.  Y.,  or  order.  C.  W.  Morse. 

8.  And  the  Grand  Jurors  aforesaid,  vipon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combina- 
tion, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  twenty-sixth  day  of 
January,  in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough, 
city  and  district  aforesaid,  having  then  and  there  in  his  hands  a  certain 
check  of  the  tenor  following : 

No.  34600  New  York  Jan  26,  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  K.  A.  Wilson  Eighty-seven  hundred  & 
fifty  dollars.  J.  F.  Sweasy 

$8,750$  •        A  Cashier 

Cashier 's  check 

which  check  bore  an  endorsement  by  the  payee  thereof,  to  wit,  the  written 
matter  following:  K.  A.  Wilson, — unlawfully  did  stamp  and  place  upon 
the  back  of  the  same  check  an  endorsement  in  the  words  which  here  fol- 
lows, that  is  to  say : 

Pay  to   The  National   Bank   of   North  America   in.  New  York, 
N.  Y.,  or  order.  C.  W.  Morse. 
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9.  And  the  Grand  Jurors  aforesaid,  u^jon  their  oath  aforesaid,  do  further 
present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  the  object  of  the  same,  the 
said  Charles  W.  Morse  afterwards,  to  wit,  on  the  thirtieth  day  of  March, 
in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  and 
district  aforesaid,  having  then  and  there  in  his  hands  a  certain  other  check, 
to  wit,  a  check  of  the  tenor  following: 

No.  35255  New  York  Mar  30  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  Esq  Forty  four  thous- 
and and  four  hundred  &  sixty  six  04  doUars 

E.  B.  Wire 
$44,466  04/100  Cashier 

Cashier's  check 

unlawfully  did  stamp  and  place  upon  the  back  of  the  last  mentioned  check 
his  endorsement  thereof  in  the  words  which  here  follow,  to  wit : 

Pay   to   The  National   Bank   of   North  America   in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

10.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combina- 
tion, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  first  day  of  April,  in 
the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  aud 
district  aforesaid,  having  then  and  there  in  his  hands  a  certain  other  check, 
to  wit,  a  check  of  the  tenor  following: 

No.  35410  New  York  Apr  10  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  One  hundred  &  six 
thousand  dollars  E,  B.  Wire 

$236,500tf  Cashier 

A.  Eado 
L.  C. 
Cashier's  check 

unlawfully   did   stamp   and   place  his   endorsement  upon   the  said   check  in 
the  words  which  here  follow,  to  wit: 

Pay  to  the  National  Bank  of  North  America  in  New  York, 
N.  Y.,  or  order.  C.  W.  Morse. 

11.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther  present,   that    in   pursuance   of   the   said   unlawful   conspiracy,   combi- 
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nation,  confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  tenth  day  of  April, 
in  the  year  nineteen  hundred  and  six,  at  and  within  the  Borough,  City  and 
district  aforesaid,  having  then  and  there  in  his  possession  a  certain  other 
to  wit,  a  cheek  of  the  tenor  following: 

Pay   to   The   National   Bank   of   North   America   in   New   York, 
thousand  $  Dollars  J.  F.  Sweasy 

$84,000$  A  Cashier 

A.  Eado 
L.  C. 
Cashier  's  check 

unlawfully  did  stamp  and  place  his  endorsement  upon  the  last  mentioned 
cheek  in  the  words  following,  that  is  to  say: 

Pay   to    The   National   Bank   of   North   America   in   New  York, 
N.  Y.,  or  order.  C.  W.  Morse. 

12.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  ninth  day  of  May. 
in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  and 
district  aforesaid,  having  then  and  there  in  his  hands  a  certain  other  check 
of  the  tenor  following: 

No.  35700  New  York  May  1  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  Esq  Two  hundred 
&  thirty-six  thousand  five  hundred  $  Dollars 

E.  B.  Wire, 
$106000$  Cashier 

A.  Kado 
L.  C. 
Cashier 's  cheek 

unlawfully  did  stamp  and  place  his  endorsement  upon  the  said  check  in 
the  words  following: 

Pay   to   The   National   Bank   of   North    America  in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

l."'..  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  first  day  of  October, 
in  the  year  nineteen  hundred  and  six,  at  and  within  the  borough,  city  and 
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district  aforesaid,  having  then  and  tliere  in  his  possession  a  certain  other 
check,  to  wit,  a  cheek  of  the  tenor  following: 

No.  37284  New  York  Oct  1  1906     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  Esq  One  hundred 
&  eighty  thousand  $  Dollars 

J.  F.  Sweasy 
$18,000t  A.  Cashier 

A.  Bade 
L.  C. 
Cashier  's  check 

unlawfully  did  stamp  and  place  his  endorsement  upon  the   same  check   in 
the  following  words,  to  wit: 

Pay   to   The   National   Bank   of   North   America   in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

14.  And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  in  pursuance  of  the  said  unlawful  conspiracy,  combi- 
nation, confederation  and  agreement,  and  to  effect  the  object  of  the  same, 
the  said  Charles  W.  Morse  afterwards,  to  wit,  on  the  eighteenth  day  of 
April,  in  the  year  nineteen  hundred  and  seven,  at  and  within  the  borough, 
city  and  district  aforesaid,  having  then  and  there  in  his  hands  a  certain 
other  check,  to   wit,   a   check  of  the  tenor  following: 

No.  39789  New  York  Apr  18  1907     190 

The  National 
Bank  of  North  America 
Pay  to  the  order  of  C.  W.  Morse  Esq  One  hundred 
&    sixty   thousand   $   Dollars 

A.  Eada 
$160,000#  A   Cashier 

Cashier 's  cheek  ... 

unlawfully  did  endorse  upon  the  last  mentioned  check  the  following  words, 
to  wit: 

Pay   to   The   National   Bank   of   North    America   in   New   York, 
N.  Y.,  or  order.  C.  W.  Morse. 

G. 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  at  the  time  and 
place  and  in  manner  and  form  aforesaid,  unlawfully  did  conspire  together, 
and  with  others,  to  defraud  the  United  States,  and  did  each  do  acts  to 
efPect' the' object 'of  tlie  con.lpiracy;    agaiftst  the  peace  and  dignity  of  the 
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T'uited  States,  and  contrary  to  the  form  of  the  statute  of  the  same  in  such 
case  made  and  jirovided. 

[Sustained  on  demurrer.  United  States  v.  Morse,  161  Fed.  419,  436, 
subsequently  dismissed.] 

THIRD  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid  do  further 
present,  that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  at  all  times 
from  March  28,  1905,  to  October  21,  1907,  at  and  within  the  said  Borough 
of  Manhattan,  City  of  New  York,  and  Southern  District  of  New  York, 
were  directors  and  were  officers,  to  wit,  the  said  Charles  W.  Morse  was 
vice-president,  and  the  said  Alfred  H.  Curtis  was  president,  of  the  National 
Bank  of  North  America  in  New  York,  which  then  and  there  was  a  bankinjj 
association  therefore  organized  and  established,  and  then  and  there  existing 
and  in  operation  and  doing  business  imder  and  by  virtue  of  the  laws  of 
the  United  States  concerning  national  banks,  and  that  the  said  Charles  W. 
Morse  and  Alfred  H.  Curtis,  so  being  such  oflBcers  of  the  last-mentioned 
banking  association,  then  and  there,  well  knowing  the  existence  of  all  the 
circumstances  and  conditions  in  the  first  count  of  this  indictment  set 
forth,  as  to  the  examination  of.  reports  by  and  the  course  of  business  in 
such  banking  associations  (which  are  now  here  again  alleged  to  exist), 
and  intending  to  take  advantage  of  the  same,  unlawfully  did,  on  the  eighth 
day  of  December,  in  the  year  nineteen  hundred  and  five,  at  and  within  the 
borough,  city  and  district  aforesaid,  conspire,  combine,  confederate  and 
agree  together,  and  with  divers  other  persons  to  the  said  Grand  Jurors 
unknown,  to  commit  an  offense  against  the  United  States,  that  is  to  say, 
the  offense  of  knowingly  making  a  false  entry  in  a  certain  book  of  the  said 
association  with  intent  to  injure  said  association  and  to  deceive  the  agents 
who  should  be  appointed  by  the  Comptroller  of  the  Currency  of  the  said 
United  States  to  examine  the  affairs  of  the  same. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  unlawful  conspiracy,  combination,  confederation  and 
agreement  in  this  count  of  this  indictment  mentioned  was  so  entered  into 
by  the  said  Charles  W.  Morse  and  Alfred  H,  Curtis  and  the  other  con- 
spirators aforesaid  under  the  circumstances  and  conditions  in  this  count 
next  set  forth,  and  the  said  false  entry  was  to  be  made  by  them,  with  the 
intent  and  knowledge  last  aforesaid  in  a  book  of  the  said  association,  for 
purposes,  under  circumstances,  and  in  the  manner  and  by  the  means,  now 
here  described;  that  is  to  say: 

By  reason  of  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis  being  as 
such  vice-president  and  president,  respectively,  actively  engaged  in  the 
management  of  the  business  and  affairs  of  the  said  association  and  pos- 
sessed of  a  power  of  control,  direction  and  management  over  the  moneys, 
funds  and  credits  of  the  same,  and  over  the  other  officers,  clerks  and  em- 
ployees of  the  same,  they  were  to  make  use  of  the  moneys,  funds  and 
credits  of  the  said  association  in  the  i>un;hase  of  and  dealing  in  on  behalf 
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of  the  said  association  a  large  number,  to  wit,  four  thousand,  of  the 
shares  of  the  eai)ital  stock  of  the  American  Ice  Securities  Company,  a 
corporation  theretofore  organized  under  the  laws  of  the  State  of  New 
Jersey,  and  in  investing  such  moneys,  funds  and  credits  in  those  shares 
on  speculation,  notwithstanding,  as  they  the  said  Charles  W.  Morse  and 
Alfred  H.  Curtis  and  said  other  conspirators  then  and  there  well  knew, 
the  said  association  then  and  there  was  not  by  law  allowed  to  purchase, 
or  invest  its  moneys,  funds  or  credits  in,  such  corporate  stocks,  for  the 
)iurj)ose  of  speculation  therein  or  to  deal  in  such  stocks,  and  such  pur- 
chase and  investment  would  not  be  approved  by  the  said  Comptroller,  and 
would  be  an  unlawful  and  improper  use  of  such  moneys,  funds  and  credits, 
and  one  calculated  to  injure  the  business  and  credit  of  the  said  associa- 
tion and  impair  its  capital;  and  thereupon  were  to  procure  a  financially 
irresponsible  person  named  Davison  Brown  to  make  and  execute,  a  certain 
jjromissory  note  in  ;i  large  amount,  in  favor  of  the  said  association,  to 
wit,  a  note  for  $loo,420.00,  and  were  to  cause  the  said  association  to 
apply  its  moneys,  funds  and  credits  in  the  said  amount  of  $135,420.00  to 
the  purchase  of  the  said  four  thousand  shares  of  the  stock  of  the  said 
American  Ice  Securities  Company,  and  were  to  place  such  promissory  note 
and  the  certificates  of  ownership  of  the  shares  of  the  stock  so  purchased 
among  the  assets  of  the  said  association,  as  though  the  said  stock  were  col- 
lateral security  for  the  payment  of  the  said  promissory  note,  without  in 
any  way  transferring  any  of  such  moneys,  funds  or  credits  to  the  person 
so  executing  sui*h  promissory  note,  and  without  that  person  being  the  true 
owner,  or  in  any  way  interested  in  the  ownership,  of  such  shares  of  stock; 
and  Ju  this  way  cause  an  entry  to  be  (as  in  due  course  of  business  it  would 
be),  made  upon  the  book  of  the  said  association,  known  as  "General 
Ledger  No.  555 ' '  by  its  clerks  and  bookkeepers,  showing  a  charge  to  the 
"Call  Loans"  account  of  the  said  association  of  the  sum  called  for  in  the 
said  promissory  note,  as  though  the  said  promissory  note  was  a  bona  fide 
promissory  note,  and  as  though  the  said  shares  of  stock  were  in  truth 
being  held  by  the  said  association  as  collateral  security  for  the  said  prom- 
issory note,  and  as  though  such  moneys,  funds  and  credits  were  paid  out 
on  account  of  the  said  promissory  note,  and  as  the  proceeds  thereof,  and 
notwithstanding  the  facts  would  be  as  they  the  said  Charles  W.  Morse  and 
Alfred  II.  Curtis  and  said  other  conspirators  would  well  know,  that  such 
promissory  note  would  merely  be  a  fictitious  promissoiy  note,  and  such 
shares  of  stock  would  in  tnith  be  the  property  of  the  said  association 
and  not  collateral  security  for  the  payment  of  the  said  note,  and  the  said 
moneys,  funds  and  credits  would,  as  aforesaid,  be  applied  to  the  purchase 
of  and  dealing  in  and  investment  in  the  said  shares  of  stock  for  the  said 
association  in  the  manner  and  for  the  purposes  aforesaid  and  the  said 
entries  would  accordingly  be  false. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  purchase  of  the  shares  of  capital  stock  aforesaid,  with 
the  moneys,  funds  and  credits  of  the  said  banking  associations  under  the. 
terms    of    the    said    unlawful    conspiracy,   combination,    confederation    and 
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agreement,  was  not  to  be  a  purchase  necessary  to  pi-event  loss  upon  any 
debt  or  debts  to  the  said  association  contracted  in  good  faith  previous  to 
tlie  making  of  such  j)urchase. 

OVEET  ACT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  tliat  in  pursuance  of  the  said  unlawful  conspiracy,  combination, 
confederation  and  agreement,  and  to  effect  the  object  of  the  same,  the  said 
Alfred  H.  Curtis  afterwards,  to  wit,  on  the  said  eighth  day  of  December, 
in  the  year  nineteen  hundred  and  five,  at  and  within  the  borough,  city  and 
district  aforesaid,  unlawfully  did  sign  his  name,  to  wit,  A.  H.  Curtis,  to 
a  certain  cashier's  check  upon  the  said  association,  that  is  to  say,  a 
cashier's  check  which,  with  his  said  signature,  then  and  there  was  and  is 
of  the  tenor  following: 

No.  .33971  New  York  Dec  8  1905  190 

The  National 
Bank  of  North  America 
Pay    to    the    order    of    John    F.    Carroll    Twenty    thou- 
sand seven  hundred  &  seven  ^"/j,,^,  dollars 

A.  H.  Curtis 
$20707.17  •  President  Cashier 

Cashier  's  check 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  at  the  time  and 
]ilace  in  manner  and  form  aforesaid,  unlawfully  did  conspire  together, 
and  witli  others,  to  commit  an  offense  against  the  United  States,  and  one 
of  them  did  an  act  to  effect  the  object  of  the  conspiracy;  against  the 
peace  and  dignity  of  the  said  United  States,  and  contrary  to  the  form'  of 
the   statute   of  the  same   in   such   case   made   and   provided. 

[Sustained    on    demurrer,   U.    S.    v.   Morse,    161    P«d.   419,   436.1 

SEVENTEENTH  COUNT. 

And  the  (Jrand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis,  before  and 
on  the  6th  day  of  April,  nineteen  hundred  and  six,  and  thenceforth  until 
on  and  after  the  11th  day  of  April,  nineteen  hundred  and  six,  at  and  within 
the  said  Borough  of  Manhattan,  City  of  New  York,  and  Southern  District 
of  New  York,  were  directors  and  were  officers,  to  wit.  the  said  Charles  W. 
Morse  was  vice-president  and  the  said  Alfred  H.  Curtis  was  president  of 
The  National  Bank  of  North  America  in  New  York,  which  then  and  there 
was  a  banking  association  theretofore  organized  and  established  and  then 
and  there  existing .  and  in  operation  and  doing  business  under  and  by 
virtue  of   the  laws   of  the   United   States  (^oncerriihg  ilatidnal   bflnks;    atid 
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that  the  said  association,  on  the  11th  day  of  April  in  the  yoar  nineteen 
hundred  and  six,  there  made  and  transmitted  to  the  then  Comptroller  of 
the  Currency  of  the  United  States  a  certain  report  of  the  condition  of  the 
said  association  at  the  close  of  business  on  the  6th  day  of  April,  nineteen 
hundred  and  six,  according  to  a  certain  form  theretofore  prescribed  by 
the  Comptroller  of  the  Currency  of  the  United  States  for  the  time  being: — 
the  same  being  a  report  which  it  was  there  and  then,  to  wit,  on  the  said 
nth  day  of  April^  in  the  year  nineteen  hundred  and  six,  by  law  the  duty 
of  the  said  association  to  make  and  transmit  to  the  said  Comptroller, 
to  wit,  one  of  the  five  reports  liefore  that  time  and  then  required  by  law 
to  be  made  each  year  by  every  such  association,  and  which  said  report 
was  then  and  there  verified  by  the  oath  of  the  cashier  of  the  said  as- 
sociation ami  attested  by  the  signature  of  three  of  the  then  directors 
thereof  of  which  three  said  attesting  directors,  the  said  Charles  W. 
Morse  wsh  one,  and  the  said  Alfred  H.  Curtis  was  one. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur 
ther  present,  that  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis  being 
directors  and  so  being  also  such  vice-president  and  president  respect- 
ively of  the  said  association^  on  the  said  lltli  day  of  April,  in  the  year 
nineteen  hundred  and  six,  within  the  borough,  city  and  district  afore- 
said, unlawfully  did  knowingly  make  a  certain  false  entry  in  the  said 
report  so  made  as  aforesaid,  that  is  to  say:  a  false  entry  to  the  effect 
that  at  the  close  of  business  on  the  said  6th  day  of  April,  in  the  year 
nineteen  Imndred  and  six,  the  amount  of  ' '  Bonds,  Securities,  etc.,  in- 
cluding premium  on  same  (see  schedule)''  was  Five  hundred  and  sixty- 
four  thousand,  three  hundred  and  thirty  dollars  ($564,330)  ; — whereas, 
in  truth  as  they  the  said  Charles  W.  Morse  and  Alfred  H.  Curtis  at 
the  time  of  so  making  the  said  false  entry  well  knew  by  reason  of  the 
fact  that  the  •  said  association  was  at  the  close  of  business  on  the  said 
6th  day  of  April,  in  the  year  nineteen  hundred  and  six,  the  owner  of 
three  hundred  and  thirty-one  (331)  shares  of  its  own  capital  stock,  to 
wit,  three  hundred  and  thirty  one  (331)  shares  of  the  capital  stock  of 
The  National  Bank  of  North  America  in  New  York,  and  that  the  value 
of  said  shares  of  stock  amounting  to  Ninety-six  thousand,  seven  hun- 
dred and  eighty-three  dollars  and  twenty-five  cents  ($96,783.25)  was 
not  included  in  said  entry,  nor  were  said  shares  of  stock  set  forth  in 
the  schedule  referred  to  in  said  entry,  the  amount  of  such  "Bonds, 
Securities,  etc.,  including  premium  on  same  (see  schedule)"  was  a 
different  and  much  greater  sum  of  money,  to  wit.  Six  hundred  and 
sixty-one  thousand,  one  hundred  and  tliirtcen  dollars  and  twenty-five 
cents  ($661,113.25)  ;  they,  the  said  Charles  W.  Morse  and  Alfred  H. 
Curtis  then  and  there,  to  wit,  at  the  time  and  place  of  so  making  the 
said  false  entry  in  the  said  report  as  aforesaid,  thereby  intending  to 
injure  and  defraud  the  said  The  National  Bank  of  North  America  in 
New  York  and  one  Charles  A.  Briggs,  one  Emma  Brokaw,  one  Frances 
C.  Brown,  one  Charles  C.  Burke,  one  Louise  T.  Miner,  one  Cornelia  M. 
Mead    and    divers   otlier    persons    (too    numerous    to    be    here    named)    then 
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shareholders  thereof  aud  to  deceive  the  other  officers  of  the  said  asso- 
ciation and  to  deceive  any  agent  who  might  thereafter  be  appointed,  by 
the  Comptroller  of  the  Currency  to  examine  tlie  affairs  of  said  associa- 
tion; against  the  peace  and  dignity  of  the  United  States  and  contrary 
to  the  form  of  the  statute  of  the  same  in  such  case  made  and  provided. 
I  Sustained  on  demurrer,  U.  S.  v.  Morse,  161  Fed.  419,  438.] 

TWENTY-FOUETH  COUNT. 

And  the  Grand  Jurors  aforesaid  upon  their  oath  aforesaid,  do  fur- 
ther present  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis  on  the  16th  day  of  October,  in  the  year  nineteen  hundred  and 
seven,  at  and  within  the  said  Borough  of  Manhattan,  City  of  New  York, 
and  the  Southern  District  of  New  York,  were  directors  and  were  offi- 
cers, to  wit,  the  said  Charles  W.  Morse  was  vice-president  and  the  said 
Alfred  H.  Curtis  was  president  of  The  National  Bank  of  North  Amer- 
ica in  New  York,  which  then  and  there  was  a  banking  association  there- 
tofore organized  and  established  and  then  and  there  existing  and  in 
operation  and  doing  business  under  and  by  virtue  of  the  laws  of  the 
United  States  concerning  national  banks,  and  that  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis  so  being  such  officers  of  the 
said  banking  association  then  and  there  unlawfully  and  wilfully  and 
witli  intent  to  injure  and  defraud  the  said  association  for  the  use,  bene- 
fit and  a(hantage  of  the  said  Charles  W.  Morse,  did  misapply  certain 
of  the  moneys,  funds  and  credits  of  the  said  association,  to  wit,  the 
sum  of  Fifty  thousand  dollars  ($50,000),  in  the  manner  and  by  the  means 
following,  that  is  to  say:  the  said  Charles  W.  Morse  then  and  there 
did  make  and  draw  a  certain  check  of  the  tenor  following,  that  is  to 
say: 

New  York,  Oct.  16,  1907.     No.  6140 
The  National  Bank  of  North  America 
Pay  to  the  order  of  Shoemaker,  Bates  &  Co. 
$50,000.00/100  Dollars 
Fifty   thousand  &  00/100   Dollars 

C.  W.  Morse. 
C.  W.  Morse. 

And  did  deliver  the  same  to  the  said  Shoemaker,  Bates  &  Co.,  a  co- 
jiartnership  then  and  there  existing  composed  of  individuals  whose 
names  are  to  the  Grand  Jurors  unknown;  he,  the  said  Charles  W.  Morse, 
at  the  time  that  he  made,  drew  and  delivered  the  said  check  well  know- 
ing that  he  did  not  then  have  on  deposit  with  the  said  association  an 
amount  of  money  equal  to  the  amount  specified  in  said  cheek,  and  that 
the  said  Charles  W.  Morse  as  such  vice-president,  and  the  said  Alfred  H. 
Curtis  as  such  president,  as  aforesaid,  did  there  on  the  16th  day  of 
October,  in  the  year  nineteen  hundred  and  seven,  cause  to  be  paid  to  and 
upon  said  check  the  said  sum  of  Fifty  thousand  dollars   ($50,000)   of  the 
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moneys,  funds  and  credits  of  the  said  association  in  excess  of  all  sums 
and  amounts  which  the  said  Charles  W.  Morse  was  then  and  there  entitled 
to  draw  and  have  paid  out  of  the  moneys,  funds  and  credits  of  the  said 
association;  they,  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis 
then  and  there  unlawfully,  wickedly  and  fraudulently  devising  and  intend- 
ing tliat  the  said  Charles  W.  Morse  should  appropriate  and  convert  to  his 
own  use  the  said  sum  of  Fifty  thousand  dollars  ($50,000),  although  as 
they,  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  C\irtis,  then  and 
there  well  knew  the  said  sum  of  Fifty  thousand  dollars  ($50,000)  so  paid 
as  aforesaid  had  not  been  deposited  and  was  not  then  on  deposit  with  the 
said  association  by  the  said  Charles  W.  Morse,  and  was  not  then  and  there 
due  and  owing  by  and  from  the  said  association  to  the  said  Charles  W. 
Morse,  and  the  repayment  thereof  to  the  said  association  was  not  then  and 
there  in  any  way  secured,  and  the  said  Charles  W.  Morse  had  no  man- 
ner of  right  and  title  to  the  same;  against  the  peace  and  dignity  of  the 
United  States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  ease  made  and  provided. 

TWENTY-NINTH  COUNT. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur- 
ther present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis,  on  the  16th  day  of  October,  in  the  year  nineteen  hundred  and 
seven,  were  directors  and  were  officers,  to  wit,  the  said  Charles  W.  Morse 
was  vice-president  and  the  said  Alfred  H.  Curtis  was  president  of  The 
National  Bank  of  North  America  in  New  York,  which  then  and  there  was 
a  banking  association  theretofore  organized  and  established  and  then  and 
there  existing  and  in  operation  and  doing  business  under  and  by  virtue 
of  the  laws  of  the  United  States  concerning  national  banks;  and  being  such 
officers  as  aforesaid,  then  and  there  unlawfully  and  wilfully  and  with  intent 
to  injure  and  demand  the  said  association  for  the  use,  benefit  and  advantage 
of  the  said  Charles  W.  Morse,  did  masapply  certain  of  the  moneys,  funds 
and  credits  of  the  said  association,  to  wit,  the  sum  of  Two  hundred  and 
ten  thousand  six  hundred  and  eighty-one  and  forty-seven  one-hundredths 
dollars  ($210,681.47),  in  the  manner  and  by  the  means  following,  that 
is  to  say,  that  they,  the  said  Charles  W.  Morse,  as  such  vice-president, 
and  the  said  Alfred  H.  Curtis,  as  such  president,  as  aforesaid,  did  then 
and  there  cause  to  be  paid  to  and  upon  divers  cheeks  and  orders  made  and 
drawn  on  the  said  association  by  the  said  Charles  W.  Morse,  the  said  sum 
of  Two  hundred  and  ten  tliousand  six  hundred  and  eighty-one  and  forty- 
seven  one-hundredths  dollars  ($210,681.47)  in  excess  of  all  sums  and 
amounts  which  the  said  Charles  W.  Morse  was  then  and  there  entitled  to 
draw  and  have  paid  out  of  the  moneys  and  funds  of  the  said  association; 
they,  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  then  and 
there  knowingly,  wickedly  and  fraudulently  devising  and  intending  that 
the  said  Charles  W.  Morse  should  appropriate  and  convert  to  his  own  use 
the  said  sum  of  Two  hundred  and  ten  thousand  six  hundred  and  eighty-one 
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and  forty-seven  oue-hundredths  dollars  ($210,681.47),  although  as  they, 
the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  then  and  there 
well  knew  the  said  sum  of  Two  hundred  and  ten  thousand  six  hundred  and 
eighty-one  and  forty-seven  one-hundredths  dollars  ($210,681.47),  so  paid 
as  aforesaid,  had  not  been  deposited  and  was  not  then  on  deposit  with  the 
said  association  by  the  said  Charles  W.  Morse,  and  was  not  then  and  therf- 
due  and  owing  by  and  from  the  said  association  to  the  said  Charles  W. 
Morse,  and  the  repayment  thereof  to  the  said  association  was  not  the)\ 
and  there  in  any  way  secured,  and  the  said  Charles  W.  Morse  had  no 
manner  of  right  and  title  to  the  same;  against  the  peace  and  dignity  of 
the  United  States  and  contrary  to  the  form  of  the  statute  of  the  same  in 
such  case  made  and  provided. 
[Endorsed]   A  true  bill. 

James  Brown,  Foreman. 

HENRY  L.  STIMSON, 
United  States  Attorney. 

IN  THE  CIRCUIT  COURT  OF  THE  UNITED  STATES  OF  AMERICA, 

For  the  Southerk  District  of  New  York. 

Of  the  May   Term,  in   the  year  nineteen 
hundred   and   eight. 

COUNT  4A. 

Southern  District  of  New  York,  ss. : 

The  Grand  Jurors  for  the  United  States  of  America,  empaneled  and 
sworn  in  the  Circuit  Court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  and  inquiring  for  that  district,  upon  their  oath  present, 
that  before  and  during  the  three  years  past,  under  the  laws  of  the 
United  States,  all  banking  associations  organized,  established  and  existing, 
and  in  operation  and  doing  business,  under  and  by  virtue  of  the  laws  of 
the  United  States  concerning  national  banks  have  been  subjected  to 
visitation,  and  their  books,  papers  and  records  to  examination  and 
scrutiny,  by  agents  appointed  in  accordance  with  the  law  liy  the  Comptroller 
of  the  Currency  of  the  United  States  to  examine  the  affairs  of  such  na- 
tional banking  associations  and  report  in  detail  to  him  the  condition  of 
the  same,  and  whether  any  improper  investment  or  uses  were  made  of  the 
moneys,  funds  and  credits  of  such  national  banking' associations,  in  order 
that  he  might  approve  or  disapprove  of  the  management  of  the  affairs  of 
such  national  banking  associations  and  take  appropriate  action  in  the 
performance  of  his  duties  under  the  various  provisions  of  the  said  laws 
in  that  behalf  made;  that  under  such  laws  every  such  national  banking 
association,  upon  request  being  made  therefor  from  time  to  time  by  the 
said  Comptroller,  has  been  required  to  make  and  transmit  to  him  not 
less   than  five   reports  during  each  year,   according  to  the   form  prescribed 
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by  him,  which  reports  were  required  to  be  verified  and  attested  in  accord 
anee  with  law,  and  to  exhibit  in  detail  and  under  appropriate  heads,  the 
resources  and  liabilities  of  each  such  national  banking  association  at  the 
close  of  business  on  past  days  specified  by  the  said  Comptroller  in  makinji 
his  several  requests  for  the  same,  and  particidarly  the  total  amounts 
of  money  loaned  by  each  such  national  banking  association  respectively 
upon  promissory  notes,  and  the  total  amounts  of  bonds,  securities,  etc., 
including  corporate  stocks,  owned  by  such  national  banking  association; 
that  inasmuch  as  each  such  national  banking  association  established  and 
doing  business  in  the  Borough  of  Manhattan,  in  the  City  of  New  York, 
has  done  such  a  great  volume  of  business  that  it  has  been  required  to  em- 
ploy numerous  clerks  and  bookkeepers  to  keep  the  books  of  accounts  of  the 
same  and  make  up  the  aforesaid  reports  for  verification,  attestation  and 
transmittal  to  the  said  Comptroller,  the  work  of  keeping  such  books  and 
making  such  reports  has  been  to  a  certain  extent  necessarily  mechanical, 
and  entries  once  made  in  such  books  have  in  due  course  of  business  ap- 
peared in  or  been  the  basis  of  other  entries  which  appeared  in  and  have 
necessarily  affected  the  said  reports  so  made  by  the  said  agents  to  the  said 
Comptroller,  as  well  as  those  made  by  the  said  national  banking  associa- 
tion to  the  said  Comptroller,  and  those  made  as  hereinafter  set  forth  by 
the  Comptroller  to  Congress,  without  such  clerks  or  bookkeepers  necessar- 
ily having  any  knowledge  of  the  truth  or  falsity  of  such  entries  or  of  the 
true  circumstances  underlying  the  making  of  the  same,  or  pertaining  to 
tlie  transactions  upon  which  they  were  respectively  based ;  that  in  so 
examining  the  affairs  of  any  such  national  banking  association  in  the 
said  borough,  the  said  agents  so  appointed  by  the  said  Comptroller  for 
that  purpose  have  been  compelled,  by  reason  of  the  great  volume  of  busi- 
ness transacted  by  such  national  banking  associations,  to  accept  the  said 
books  and  the  entries  so  made  in  the  same  as  true,  when  the  same  appeared 
to  be  consistent  and  regular,  and  especially  when  entries  showing  loan>^ 
were  accompanied  by  entries,  records  or  share-certificates  showing  the 
])Ossession  by  the  said  national  banking  association  of  apparent  col 
lateral  security  for  such  loans,— it  having  been  imju'acticable  for  such 
agents  to  inquire  into  the  circumstances'  underlying  the  making  of  each 
such  entry  of  pertaining  to  the  transactions  upon  which  they  were  based; 
and  that '  the  said  Oorripti-oller  by  law  has  been  required  to  inake  an 
anniial  report  to  the  Congress  of  the  United  States,  at  the  commence- 
ment of  its  session,  exhibiting,  amongst  other  things,  a  summary  of  the 
state  and  condition  of  every  such  national  banking  association  from  which 
such  reports  have  been  received  by  him  during  the  year  preceding  the 
making  of  each  such  report;  which  said  reports  to  Congress  have  neces- 
sarily been  compiled  from  and  based  upon  the  reports  so  made  to  the  said 
Comptroller  by  the  said  agents  and  by  the  said  national  banking  asso 
ciations,  and  have  been  and  are  of  great  importance  and  indispensable  as 
aids  to  the  performance  by  the  Government  of  the  United  States,  through 
the  said  national  banking  associations,  of  its  official  functions  pertaining  to 
the  borrowing  of  money  oh  the  credit  of  the  United 'States,  to  the  obtaining 
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of  money,  through  taxes,  duties,  imposts,  and  excises,  for  its  use,  and  to 
the  providing  of  agencies  for  its  fiscal  operations  and  a  stable  and  uniform 
currency  for  the  use  of  its  people. 

And  so  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  say, 
that  the  said  agents  appointed  to  examine  the  affairs  of  the  said  national 
banking  associations  in  the  said  borough  have,  in  manner  and  form  afore- 
said, been  charged  with  the  execution  of  a  governmental  duty  in  ascertain- 
ing the  true  state  and  condition  of  the  affairs  of  such  national  banking 
associations,  and  reporting  the  same  to  the  said  Comptroller;  and  the 
said  Comptroller  has  been  charged  with  the  execution  of  a  governmental 
duty  in  receiving  and  considering  such  reports  from  the  said  agents  and 
associations  and  approving  or  disapproving  of  the  management  of  the 
affairs  of  such  national  banking  associations,  as  shown  by  such  reports, 
and  acting  as  required  by  law  in  either  case,  and  also  in  reporting  to  the 
Congress  a  summary  of  the  state  and  condition  of  such  national  banking 
associations  as  they  appear  from  such  reports;  and  the  United  States  has 
had  important  fiscal  and  other  governmental  functions  to  perform  in  the 
premises. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  Charles  W.  Morse,  and  Alfred  H,  Curtis,  each  late  of  the 
said  Borough  of  Manhattan,  in  the  said  City  of  New  York,  and  in  the 
said  Southern  District  of  New  York,  at  all  times  from  the  twenty-eighth 
day  of  March,  in  the  year  nineteen  hundred  and  five,  to  the  twenty-first 
day  of  October,  in  the  year  nineteen  hundred  and  seven,  at  and  within  the 
said  borough,  city  and  district,  were  directors  and  were  officers,  to  wit, 
vice-president  and  president  respectively,  of  The  National  Bank  of  North 
America  in  New  York,  which  then  and  there  was  a  national  banking 
association  theretofore  organized  and  established,  and  then  and  there  exist- 
ing and  in  operation  and  doing  business,  under  and  by  virtue  of  the  laws 
of  the  United  States  concerning  national  banks;  that  the  said  Charles  W. 
Morse  and  the  said  Alfred  H.  Curtis,  so  being  such  officers  of  the  said 
national  banking  association,  and  well  knowing  all  the  premises  afore- 
said, and  intending  to  take  advantage  of  the  same,  unlawfully  did,  on  the 
eleventh  day  of  January,  in  the  year  nineteen  hundred  and  six,  at  and 
within  the  borough,  city  and  district  aforesaid,  conspire,  combine,  con- 
federate and  agree  together,  and  with  divers  other  persons  to  the  suid 
Grand  Jurors  unknown,  to  commit  an  offense  against  the  United  State*^, 
that  is  to  say,  the  offense  of  knowingly  making  a  false  entry  in  a  certain 
book  of  the  said  national  banking  association  with  intent  to  injure  and 
defraud  the  said  national  banking  association  and  to  deceive  the  agents 
who  should  be  appointed  by  the  Comptroller  of  the  Currency  of  the  said 
United  States  to  examine  the  affairs  of  the  same. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  unlawful  conspiracy,  combination,  confederation  and 
agreement  in  this  count  of  this  indictment  mentioned  was  so  entered  into 
by  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  C\xrtis  and  the  other 
conspiratoi's    aforesaid   under    the    cixt-'uitistauees    and    conditious    in    this 
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count  uext  set  forth,  and  the  said  false  entry  was  so  to  be  made  by  them, 
with  the  intent  and  knowledge  last  aforesaid,  in  a  book  of  the  said  na- 
tional banking  association,  for  purposes,  under  circumstances,  and  in  the 
manner  and  by  the  means,  now  here  defcribed,  that  is  to  say: 

By  reason  of  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis 
being,  as  such  directors  and  as  such  vice-president  and  president  respec- 
tively, actively  engaged  in  the  management  of  the  business  and  affairs  of 
the  said  national  banking  association  and  possessed  of  a  power  of  con- 
trol, direction  and  management  over  the  moneys,  funds  and  credits  of  the 
same,  and  over  the  other  officers,  clerks  and  employees  of  the  same,  they 
were  to  make  use  of  the  moneys,  funds  and  credits  of  the  said  national 
banking  association  in  the  purchase  of  and  dealing  in,  on  behalf  of  the 
said  national  banking  association,  of  a  large  number,  to  wit,  two  thou- 
sand, of  the  shares  of  the  capital  stock  of  the  American  Ice  Securities  Com- 
pany (a  corporation  theretofore  organized  and  then  existing  under  and  by 
virtue  of  the  laws  of  the  State  of  New  Jersey),  and  in  investing  such 
moneys,  funds  and  credits  in  those  shares  on  speculation,  notwithstanding 
as  they  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  and  said 
other  conspirators  then  and  there  well  knew,  the  said  national  banking 
association  then  and  there  was  not  by  law  allowed  to  purchase,  or  invest 
its  moneys,  funds  or  credits  in  such  corporate  stocks  for  the  purpose  of 
speculation  therein  or  to  deal  in  such  stocks,  and  such  purpose  and  in- 
vestment would  not  be  approved  by  the  said  Comptroller,  and  would  be 
an  unlawful  and  improper  use  of  such  moneys,  funds  and  credits,  and 
one  calculated  to  injure  the  business  and  credit  of  the  said  national  bank- 
ing association   and   impair   its  capital;    and   thereupon   were   to   provided. 

False  Entry. 

Report,  March   28,   1907. 

Knickerbocker    Loan    Transaction. 

COUNT  12C. 

And  the  Grand  Jurors  aforesaid,  on  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
before  and  on  the  twenty-second  day  of  March,  in  the  year  nineteen  hun 
dred  and  seven,  and  thenceforth  until  and  on  the  twenty-eighth  day  of 
March,  in  the  same  year,  at  and  within  the  said  Borough  of  Manhattan, 
City  of  New  York  and  Southern  District  of  New  York,  were  directors 
and  were  officers,  to  wit,  the  said  Charles  W.  Morse  was  vice-president  and 
the  said  Alfred  H.  Curtis  as  president,  of  The  National  Bank  of  North 
America  in  New  York,  which  then  and  there  was  a  national  banking  asso- 
ciation theretofore  organized  and  established  and  then  and  there  existing 
and  in  operation  and  doing  business  under  and  by  virtue  of  the  laws  of 
the  United  States  concerning  national  banks,  and  that  the  said  national 
banking  association  on  the  said  twenty-eighth  day  of  March,  in  the  year 
nineteen  hundred  and  seven,  did  there  make  and  transmit  to  the  then 
Comptroller  of  the  Currency  of  the  United  States  a  certain  n^port  of  the 
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condition  of  the  said  national  banking  assoL-iation  at  the  close  of  business 
on  the  twenty-second  day  of  March,  in  the  year  nineteen  hundred  and 
seven,  according  to  a  certain  form  theretofore  prescribed  by  the  said 
Comptroller  of  the  Currency  of  the  United  States  for  the  time  being,  the 
same  being  a  report  which  it  was  then  and  there,  to  wit,  on  the  said 
twenty-eighth  day  of  March,  in  the  year  nineteen  hundred  and  seven,  by 
law  the  duty  of  the  said  national  banking  association  to  make  and  trans- 
mit to  the  said  Comptroller  of  the  Currency,  to  wit,  one  of  the  five  reports 
before  that  time,  and  then  required  by  law  to  be  made  each  year  by  every 
such  national  banking  association,  and  which  said  report  was  then  and 
there  verified  by  the  oath  of  the  cashier  of  the  said  national  banking 
association  and  attested  by  the  signatures  of  three  of  the  then  directors 
thereof. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  fur 
ther  present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis,  so  being  directors  and  so  being  also  vice-president  and  president, 
respectively,  of  the  said  national  banking  association  on  the  twenty- 
eighth  day  of  March,  in  the  year  nineteen  hundred  and  seven  within 
the  Borough,  City  and  District  aforesaid,  unlawfully,  knowingly  and 
fraudulently  did  wilfully  make  a  certain  false  entry  in  said  report,  afore- 
said, that  is  to  say,  a  false  entry  to  the  effect  that  at  the  close  of  business 
on  the  said  twenty-second  day  of  March  in  the  year  nineteen  hundred  and 
seven  the  amount  of  "Liabilities  other  than  those  above  stated"  was 
' '  None, ' '  whereas  in  truth,  as  they,  the  said  Charles  W.  Morse  and  the  said 
Alfred  H.  Curtis,  at  the  time  of  so  making  the  said  false  entry,  well  knew,  by 
reason  of  the  fact  that  the  said  national  banking  association  was  at  the  close 
of  business  on  the  said  twenty-second  day  of  March,  in  the  year  nineteen 
hundred  and  seven,  liable  for  the  payment  of  a  certain  loan,  in  the  amount 
of  Two  hundred  thousand  dollars  ($200,000),  made  to  the  said  national 
banking  association,  on  the  fifteenth  day  of  February,  in  the  year  nineteen 
hundred  and  seven,  by  the  Knickerbocker  Trust  Company  (a  corporation 
then  and  there  organized  and  existing  under  and  by  virtue  of  the  laws  of 
the  State  of  New  York),  the  amount  of  "Liabilities  other  than  those  above 
stated"  was  Two  hundred  thousand  dollars  ($200,000);  they,  the  said 
Charles  W.  Morse  and  the  said  Alfred  H.  Curtis,  then  and  there,  to  wit, 
at  the  time  and  place  of  so  making  said  false  entry  in  the  said  report  as 
aforesaid,  thereby  intending  to  injure  and  defraud  the  said  national  bank- 
ing association  and  one  Charles  A.  Briggs,  one  Emma  Brokaw,  one  Frances 
C.  Brown,  one  Charles  C.  Burke,  one  Louise  T.  Miner  and  one  Cornelia  M. 
Mead,  and  divers  other  persons  (too  numerous  to  be  here  named),  then 
shareholders  thereof,  and  to  deceive  the  other  officers  of  the  said  national 
banking  association,  and  to  deceive  any  agent  appointed  by  the  Comptroller 
of  the  Currency  to  examine  the  affairs  of  the  said  national  banking  asso- 
ciation, against  the  peace  and  dignity  of  the  United  States  and  contrary  to 
the  form  of  the  statute  of  the  same  in  such  case  made  and  provided.  And 
that  the  said  national  banking  association  on  the  said  twenty-third  day  of 
May,  in  the  year  nineteen  hundred  and  seven,  did  there  make  and  transmit 
to  the  then  Comptroller  of  the  Currency  of  the  United  States  a  certain  re- 
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jinrt  of  tlie  comlition  of  tlie  said  national  banking  association  at  the  close 
of  business  on  the  twentieth  day  of  May,  in  the  year  nineteen  hundred  and 
seven,  according  to  a  certain  form  theretofore  prescribed  by  the  Comptroller 
of  the  Currency  of  the  United  States  for  the  time  being,  the  same  being  a 
report  which  it  was  there  and  then,  to  wit,  on  the  said  twenty-third  of  May, 
in  the  year  nineteen  hundred  and  seven,  by  law  the  duty  of  the  said  national 
banking  association  to  make  and  transmit  to  the  said  Comptroller  of  the 
Currency,  to  wit,  one  of  the  five  reports  before  that  time  and  then  re- 
quired liy  law  to  be  made  each  year  by  every  such  national  banking  associa- 
tion, and  which  said  report  was  then  and  there  verified  by  the  oath  of  the 
cashier  of  the  said  national  banking  association  and  attested  by  the  sig- 
natures of  three  of  the  then  directors  thereof. 

And  tlie  (!rand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  tlie  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  so 
being  directors  and  so  being  also  such  vice-president  and  president,  respec- 
tively, of  the  said  national  banking  association  on  the  said  twenty-third  day 
of  May,  in  the  year  nineteen  hundred  and  seven,  within  the  Borough,  City 
and  District  aforesaid,  unlawfully,  knowingly  and  fraudulently  did  wilfully 
make  a  certain  false  entry  in  said  report  aforesaid,  that  is  to  say,  a  false 
entry  to  the  effect  that  at  the  close  of  business  on  the  said  twentieth  day  of 
May,  in  tlie  year  nineteen  hundred  and  seven,  the  amount  of  ' '  Bonds,  Secur- 
ities, etc.,  including  premium  on  same  (see  schedule)  "  was  Eight  hundred 
and  thirty-nine  thousand,  eight  hundred  and  ninety  dollars  and  fifty  cents 
f. $839, 898. 50),  whereas  in  truth,  as  they,  the  said  Charles  W.  Morse  and 
the  said  Alfred  H.  Curtis  at  the  time  of  so  making  the  said  false  entry 
well  knew,  by  reason  of  the  fact  that  the  said  national  banking  association 
was  at  the  close  of  business  on  the  said  twentieth  day  of  May,  in  the  year 
nineteen  hundred  and  seven,  the  owner  of  eight  thousand  shares  of  the 
capital  stock  of  the  New  York  &  Cuba  Mail  Steamship  Company  (a  corpo- 
ration theretofore  organized  and  then  existing  under  and  by  virtue  of  the 
laws  of  the  State  of  Maine),  and  that  the  value  of  said  shares,  amounting 
to  Two  hundred  thousand  dollars  was  not  included  in  said  entry,  nor  were 
tlie  said  shares  of  stock  set  forth  in  the  schedule  referred  to  in  said  entry, • 
the  amount  of  "Bonds,  Securities,  etc.,  including  premium  on  same  (see 
schedule)"  was  a  different  and  much  greater  sum  of  money,  to  wit.  Onp 
Million,  thirty-nine  thousand,  eight  hundred  and  ninety-eight  dollars  and 
(ifty  cents  ($l,039,898.o0)  ;  they,  the  said  Charles  W.  Morse  and  the  said 
Alfred  H.  Curtis,  then  and  ther,e,  to  wit,  at  the  time  and  place  of  so  making 
said  false  entry  in  the  said  report  as  aforesaid,  thereby  intending  to  injure 
iind  defraud  the  said  national  banking  association  and  one  Charles  A. 
Brjggs,  one  Emma  Rrokaw,  one  Frances  C.  Brown,  one  Charles  C.  Burke, 
one  Louise  T.  Miner,  and  one  Cornelia  M.  Mead,  and  divers  otlier  persons 
(too  numerous  to  be  here  named)  then  shareholders  thereof,  and  to  depeaco 
and  dignity  of  the  United  States  and  contrary  to  the  form  of  the  statut.' 
of  the  same  in  such  case  made  and  provided. 

Misapplication,  $102,920. 

December  8,  1903. 

Whiting    Transaction. 
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COUNT  30. 

And  the  Orand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
on  the  eighth  day  of  December,  in  the  year  nineteen  hundred  and  five,  at 
and  within  the  said  Borough  of  Manhattan,  City  of  New  York,  and  Southern 
District  of  New  York,  were  directors  and  were  officers,  to  wit,  the  said 
Charles  W.  Morse  was  vice-president  and  the  said  Alfred  H.  Curtis  was 
president,  of  The  National  Bank  of  North  America  in  New  York,  which 
then  and  there  was  a  national  banking  association  theretofore  organized 
and  established,  and  then  and  there  existing  and  in  operation  and  doing 
business  under  and  by  virtue  of  the  laws  of  the  United  States  concerning 
national  banks,  and  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis,  so  being  such  directors  and  officers,  respectively,  of  the  said  national 
banking  association,  then  and  there  unlawfully,  knowingly  and  fraudu- 
lently and  with  intent  to  injure  and  defraud  the  said  national  banking 
association,  did  wilfully  misapply  certain  of  the  moneys,  funds  and  credits 
of  the  said  national  banking  association  then  and  there  being  to  the  amount 
and  value  of  One  hundred  and  two  thousand,  nine  hundred  and  twenty 
dollars  ($102  920),  (a  more  particular  description  of  which  said  moneys, 
funds  and  credits  is  to  the  Grand  Jurors  unknown  and  therefore  can- 
not here  be  set  forth),  by  unlawfully,  knowingly,  wilfully,  fraudulently 
and  without  the  knowledge  or  consent  of  the  said  national  banking  as- 
sociation, and  not  for  any  use,  benefit  or  advantage  of  the  said  national 
banking  association,  converting  and  applying  the  said  moneys,  funds 
and  credits  to  the  use,  benefit  and  advantage  of  the  said  Charles  W. 
Morse,  which  said  conversion  and  application  of  the  said  moneys,  funds 
and  credits  was  then  and  there  accomplished  by  the  said  Charles  W. 
Morse  and  the  said  Alfred  H.  Curtis  in  the  manner  following,  that  is 
to  say:  By  virtue  of  the  power  of  control,  direction  and  management 
which  the  said  Charles  "W.  Mor^e  and  the  said  Alfred  H.  Curtis,  as  such 
directors  and  officers,  respectively,  of  the  said  national  banking  associa- 
tion, as  aforesaid,  then  and  there  possessed  over  the  moneys,  funds  and 
credits  of  the  same,  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis  at  the  time  and  place  in  this  count  of  this  indictment  aforesaid, 
with  the  intent  aforesaid,  and  as  aforesaid,  without  the  knowledge  or 
consent  of  the  said  national  banking  association,  unlawfully,  knowingly 
and  fraudulently  did  wilfully  apply  the  sum  of  One  hundred  and  thirty- 
five  thousand,  four  hundred  and  twenty  dollars  ($135,420)  of  the  moneys, 
funds  and  credits  of  the  said  national  banking  association  to  the  pur- 
chase from  the  said  Charles  W.  Morse  and  other  persons  to  the  Grand 
Jurors  unknown,  for  the  said  national  banking  association  of  four  thou- 
sand shares  of  the  capital  stock  of  American  Ice  Securities  Company  (a 
corporation  theretofore  organized  and  then  existing  under  and  by  virtue 
of  the  laws  of  the  State  of  New  Jersey),  said  shares  of  stock  being  of  the 
par  value  of  One  hundred  dollars  each,  when,  as  they,  the  said  Charles  W. 
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Morse  and  the  said  Alfred  H.  Curtis,  then  aud  there  ■well  knew  the  priee 
at  which  the  said  shares  of  stock  were  purchased,  as  aforesaid,  was  wholly 
arbitrary  and  artificial,  and  did  not  represent  the  real  value  of  such  shares, 
but,  on  the  contrary,  was  an  inflated  price  fixed  by  the  contrivances,  manipu- 
lations and  operations  of  the  said  Charles  W.  Morse  upon  the  stock  mar- 
ket for  his  own  personal  benefit,  and  the  said  shares  were  really  to- 
gether worth  much  less  than  the  sum  applied  to  the  purchase  thereof,  to 
wit,  only  the  sum  of  Thirty-two  thousand  five  hundred  dollars  ($32,500), 
whereby  the  said  sum  of  One  hundred  and  two  thousand  nine  hundred  and 
twenty  dollars  ($102,920)  then  and  there  was  wholly  lost  to  the  said 
national  banking  association,  and  its  moneys,  funds  and  credits  were  and 
are  depleted  in  that  amount;  against  the  peace  and  dignity  of  the  United 
States,  and  contrary  to  the  form  of  the  statute  of  the  same  in  such  case 
made  and  provided. 

Misapplication,  $106,000. 

April  9,  1906. 

Whiting  Transaction. 

COUNT  34B. 

And  the  Grand  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
on  the  ninth  day  of  April,  in  the  year  nineteen  hundred  and  six,  at  and 
within  the  said  Borough  of  Manhattan,  City  of  New  York,  and  Southern 
District  of  New  York,  were  directors  and  were  officers,  to  wit,  the  said 
CTiarles  W.  Morse  as  vice-president  and  the  said  Alfred  H.  Curtis  was 
president,  of  The  National  Bank  of  North  America  in  New  York,  which  then 
and  there  was  a  national  banking  association  "theretofore  organized  and 
established  and  then  and  there  existing  and  in  operation  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  United  States  concerning  national 
banks;  and  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
so  being  such  directors  and  officers  of  the  said  national  banking  associations, 
then  and  there  unlawfully,  knowingly  and  fraudulently  and  with  intent  to 
injure  and  defraud  the  said  national  banking  association,  did  wilfully  mis- 
apply certain  of  the  moneys,  funds  and  credits  of  the  said  national  banking 
association  then  and  there  being  to  the  amount  and  value  of  One  hundred 
and  six  thousand  dollars  ($106,000)  (a  inore  particular  desi-rijition  of 
which  said  moneys,  funds  and  credits  is  to  the  Grand  Jurors  unknown  and 
therefore  cannot  be  here  set  forth)  by  unlawfully,  willfully  aud  fraudulent- 
ly and  without  the  knowledge  or  consent  of  the  said  national  lianking  asso- 
ciation, and  not  for  any  use,  benefit  or  advantage  of  the  said  national  bank- 
ing association,  converting  and  applying  the  said  moneys,  funds  and  credits 
to  the  use,  benefit  and  advantage  of  the  said  Charles  W.  Morse  in  the  man- 
ner and  by  the  means  following,  that  is  to  say:  By  virtue  of  the  power  of 
control,  direction  and  management  which  the  said  Cliarles  W.  Morse  and 
the  said  Alfred  H.  Curtis,  as  such  directors  and  officers,  respectively,  of  tlir 
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said  national  banking  association,  then  and  there  possessed  over  the 
moneys,  funds  and  credits  of  the  same,  they,  the  said  Charles  W.  Morse  and 
the  said  Alfred  H.  Curtis,  did  then  and  there  cause  to  be  credited  upon  the 
books  of  the  said  banking  association,  to  the  said  Charles  W.  Morse,  the 
said  sum  of  One  hundred  and  six  thousand  dollars  ($106,000),  the  said 
Charles  W.  Morse  not  being  entitled  to  be  then  and  there  credited  upon  the 
said  books  with  the  said  sum  or  any  part  thereof,  as  they,  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis,  then  and  there  well  knew,  and  did 
thereby  falsely  and  fraudulently  represent  to  the  Board  of  Directors,  the 
other  officers,  the  clerks  and  the  tellers  of  the  said  national  banking  asso- 
ciation that  the  said  Charles  W.  Morse  was  entitled  to  draw  and  have  paid 
out  the  moneys,  funds  and  credits  of  the  said  national  banking  association 
the  said  sum  of  One  hundred  and  six  thousand  dollars  ($106,000),  and  did 
thereby  place  at  the  disposal  and  subject  to  the  order  of  the  said  Charles 
\V.  Morse  certain  of  the  moneys,  funds  and  credits  of  the  said  national 
banking  association,  to  wit,  the  said  sum  of  One  hundred  and  six  thousand 
dollars  ($106,000),  they,  the  said  Charles  W.' Morse  and  the  said  Alfred  H. 
Curtis,  then  and  there  unlawfully,  knowingly  and  fraudulently  devising 
and  intending  that  the  said  Charles  W.  Morse  should  be  enabled  to  draAv 
and  have  paid  out  of  the  moneys,  funds  and  credits  of  the  said  national 
funds  and  credits,  and  should  appropriate  and  convert  to  his  own  use, 
without  right  and  without  being  justly  entitled  thereto,  the  said  sum  of 
hanking  association  and  should  draw  and  have  paid  out  of  the  said  moneys. 
One  hundred  and  six  thousand  dollars  ($106,000);  and  that  thereafter,  to 
wit,  at  the  time  and  place  in  this  count  of  this  indictment  aforesaid,  the 
checks  of  the  said  Charles  W.  Morse  drawn  upon  the  said  national  banking 
association  for  the  said  sum  of  One  hundred  and  six  thousand  dollars 
($106,000),  being  then  and  there  presented  to  the  said  national  banking 
association  for  payment,  were  by  reason  of  the  credit  so  made  upon  the 
liooks  of  the  said  national  banking  association  as  aforesaid  and  by  the 
order  and  authority  of  the  said  Charles  W.  Morse  and  the  said  Alfred  H. 
Curtis,  as  expressed  in  the  said  credit  and  in  pursuance  of  the  intent  as 
aforesaid  of  the  said  Cliarles  W.  Morse  and  the  said  Alfred  H.  Curtis  then 
and  there  drawn  and  paid  out  of  the  moneys,  funds  and  credits  of  the  said 
national  banking  association  and  appropriated  to  the  use  of  the  said 
Charles  W.  Morse,  although  as  they,  the  said  Charles  W.  Morse  and  the 
said  Alfred  H.  Curtis,  then  and  there  well  knew  the  said  sum  of  One  hun- 
dred and  six  thousand  dollars  ($106,000)  so  drawn  out,  paid  and  appropri- 
ated had  not  been  deposited  with  the  said  national  banking  association  by 
the  said  Charles  W.  Morse,  and  was  not  then  and  there  due  and  owing  by 
and  from  the  said  national  banking  association  to  the  said  Charles  W. 
Morse,  and  the  repayment  thereof  to  the  said  national  banking  associa- 
tion was  not  then  and  there  in  any  way  secured  and  the  said  Charles  W. 
Morse  had  no  manner  of  right  and  title  to  the  same;  against  the  peace  and 
dignity  of  the  United  States  and  contrary  to  the  form  of  the  statute  of  the 
same  in  such  ease  made  and  provided. 
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COUNT  38B. 

And  the  Graud  Jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis,  on 
the  eighteenth  day  of  April,  in  the  year  nineteen  hundred  and  seven,  at 
and  within  the  said  Borough  of  Manhattan,  City  of  New  York,  and  South 
crn  Distrii-t  of  New  York,  were  directors  and  were  officers,  to  wit,  the  said 
Charles  W.  Morse  was  vice-president  and  the  said  Alfred  H.  Curtis  was 
president,  of  The  National  Bank  of  North  America  in  New  York,  which  then 
and  there  was  a  national  banking  association  theretofore  organized  and 
established  and  then  and  there  existing  and  in  operation  and  doing  business 
under  and  by  virtue  of  the  laws  of  the  United  States  concerning  national 
banks;  and  that  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis, 
so  being  such  directors  and  officers  of  the  said  national  banking  association, 
then  and  there  unlawfully,  knowingly  and  fraudulently  and  with  intent 
to  injure  and  defraud  the  said  national  banking  association,  did  v\'ilful!y 
misapply  certain  of  the  moneys,  funds  and  credits  of  the  said  national  Ijank 
ing  association  then  and  there  being  to  the  amount  and  value  of  One  hiui- 
dred  and  sixty  thousand  dollars  ($160,000),  (a  more  particular  description 
of  which  said  moneys,  funds  and  credits  is  to  the  Grand  Jurors  unknown 
and  therefore  cannot  be  set  forth)  by  unlawfully,  wilfully  and  fraudu- 
lently and  without  the  knowledge  or  consent  of  the  said  national  banking 
association,  and  not  for  any  use,  benefit  or  advantage  of  the  said  national 
banking  association,  converting  and  applying  the  said  moneys,  funds  and 
credits  to  the  use,  benefit  and  advantage  of  the  said  Charles  W.  Morse  in  the 
manner  and  by  the  means  following,  that  is  to  say:  By  virtue  of  the  power 
of  control,  direction  and  management  which  the  said  Charles  W.  Morse  and 
the  said  Alfred  H.  Curtis,  as  such  directors  and  oificers,  respectively,  of 
the  said  national  banking  association,  then  and  there  possessed  over  the 
moneys,  funds  and  credits  of  the  same,  they,  the  said  Charles  W.  Morse 
and  the  said  Alfred  H.  Curtis,  did  then  and  there  cause  to  be  credited 
upon  the  books  of  the  said  national  banking  association,  to  the  said 
Charles  W.  Morse  the  said  sum  of  One  hundred  and  sixty  thousand  dollars 
($160,000),  the  said  Charles  W.  Morse  not  being  entitled  to  be  then  and 
there  credited  upon  the  said  books  with  the  said  sum  or  any  part  thereof, 
as  they,  the  said  Charles  W.  Morse  and  the  said  Alfred  H.  Curtis,  then  and 
there  well  knew  and  did  thereby  falsely  and  fraudulently  represent  to  the 
Board  of  Directors,  the  other  officers,  the  clerks  and  the  tellers  of  tlie 
said  national  banking  associations  that  the  said  Charles  W.  Morse  was  en 
titled  to  draw  and  have  paid  out  of  the  moneys,  funds  and  credits  of  the 
said  national  lianking  association  the  sum  of  One  hundred  and  sixty  thou- 
sand dollars  ($160,000),  and  did  thereby  place  at  the  disposal  and  subject 
to  the  order  of  the  said  Charles  W.  Morse  certain  of  the  moneys,  funds  and 
credits  of  the  said  national  banking  association,  to  wit,  the  said  sum  of 
One  hundred  and  sixty  thousand  dollars  ($160,000),  they,  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis,  then  and  there  unlawfully,  know- 
ingly  and   fraudulently   devising   and   intending   that   the   said   Charles   W. 
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Morse  should  be  enabled  to  draw  and  have  paid  out  of  the  moneys,  funds 
and  credits  of  the  said  national  banking  association  and  should  draw  and 
have  paid  out  of  the  said  moneys,  funds  and  credits,  and  should  appropri- 
ate and  convert  to  his  own  use,  without  right  and  without  being  justly 
entitled  thereto,  the  said  sum  of  One  hundred  and  sixty  thousand  dollar.-, 
($160,000)  ;  and  that  thereafter,  to  wit,  at  the  time  and  place  in  this 
count  of  this  indictment  aforesaid,  the  cheeks  of  the  said  Charles  W.  Morse 
drawn  upon  the  said  national  banking  association  for  the  said  sum  of  One 
hundred  and  sixty  thousand  dollars  ($160,000),  being  then  and  there  pre- 
sented to  the  said  national  banking  association  for  payment,  were  by  rea- 
son of  the  credit  so  made  upon  the  books  of  the  said  national  banking 
association  as  aforesaid  and  by  the  order  and  authority  of  the  said  Charles 
W.  Morse  and  the  said  Alfred  H.  Curtis,  as  expressed  in  the  said  credit  and 
in  pursuance  of  the  intent  as  aforesaid  of  the  said  Charles  W.  Morse  ami 
the  said  Alfred  H.  Curtis  then  and  there  drawn  and  jiaid  out  of  the 
moneys,  funds  and  credits  of  the  said  national  banking  association  and  ap- 
propriated to  the  use  of  the  said  Charles  W.  Morse,  although  as  they,  the  said 
Charles  W.  Morse  and  the  said  Alfred  H.  Curtis  then  and  there  well  knew 
the  said  sum  of  One  hundred  and  sixty  thousand  dollars  ($160,000)  so  drawn 
out,  paid  and  appropriated  had  not  been  deposited  with  the  said  national 
banking  association  to  the  said  Charles  W.  Morse  and  was  not  then  and 
there  due  and  owing  by  and  from  the  said  national  banking  association  to 
the  said  Charles  W.  Morse,  and  the  repayment  thereof  to  the  said  national 
banking  association  was  not  then  and  tlnere  in  any  way  secured  and  the 
said  Charles  W.  Morse  had  no  manner  of  right  and  title  to  the  same; 
against  the  peace  and  dignity  of  the  United  States  and  contrary  to  the  form 
of  the  statute  of  the  same  in  such  case  made  and  provided. 
[Endorsed]  A  true  bill. 
James  Brown,  Foreman. 

HENEY  L.  STIMSON, 

U.  S.  Attorney. 

rORM  XXXII.— COUNT  IN  INDICTMENT  FOR  VIOLATION  OF 
NATIONAL  BANKING  LAWS. 

[Sustained,  U.  S.  v.  Heinze,  218  U.  S.  532  reversing  judgment  sustaining 
demurrer.  This  was  drawn  by  Henry  A.  Wise,  Esq.,  U.  S.  District 
Attorney.] 

Second  Count. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Fritz  Augustus  Heinze,  on  the  said  fourteenth  day 
of  October,  in  the  same  year  nineteen  hundred  and  seven,  at  the  Borough 
of  Manhattan  aforesaid,  in  the  said  City  of  New  York  and  Southern  Dis- 
trict of  New  York,  was  an  officer,  to  wit,  the  president,  of  The  Mercantile 
National  Bank  of  the  City  of  New  York,  which  was  a  banking  association 


for:\1!-;  in  criminal  procedi^re  4589 

theretofore  organized  aiul  estahlislieil,  and  tlien  and  there  existing  and  in 
operation  and  doing  l)usiness,  umler  and  liv  virtue  of  the  laws  of  tlie  said 
United  8tates  concerning  national  banks;  and  that  the  said  Fritz  Augustus 
Heinze  then  and  there  was  lawfully  authorized  as  such  officer  of  the  said 
banking  association  to  certify  checks  drawn  upon  the  same. 

And  the  grand  jurors  aforesaid,  upon  their  oath  aforesaid,  do  further 
present,  that  the  said  Fritz  Augustus  Heinze,  so  being  such  officer  of  the 
said  banking  association  and  authorized  to  certify  checks  drawn  upon  the 
same  as  aforesaid,  then  and  there,  to  wit,  on  the  said  fourteenth  day  of 
October,  in  the  year  nineteen  hundred  and  seven,  at  and  within  the  said 
Borough  of  Manhattan,  City  of  New  York,  and  Southern  District  of  New 
York,  unlawfully  did  willfully  and  knowingly,  as  such  officer,  certify  a 
certain  other  check  which  had  on  that  day  been  drawn  upon  the  said 
banking  association  by  one  of  its  depositors  and  dealers,  to  wit,  the  said 
firm  of  Otto  Heinze  &  Co.,  then  consisting  of  certain  persons,  to  wit.  Otto 
C.  Heinze,  Arthur  P.  Heinze  and  Max  H.  Schultze,  for  the  payment,  to 
the  order  of  H.  T.  Carey  &  Co.,  a  co-partnership  then  and  there  existing, 
composed  of  individuals  whose  names  are  to  the  said  grand  .jurors  un- 
known, of  the  sum  of  twenty-one  thousand  four  hundred  and  sixty-nine 
dollars  and  six  cents,  that  is  to  say,  a  check  of  the  tenor  following: 

Otto  Heinze  &  Co. 

No.  1037.  New  York,  October   14-1907. 

The  Mercantile  National  Bank 
OF  THE  City  op  New  York. 
Pay  to  the  order  of  H.   T.  Carey  &  Co.   Twenty-one   thousand   four 
hundred  &  sixty  nine  &  06/100  dollars 
$21469  06/100  Otto  Heinzk  &  Co. 

before  the  amount  of  the  check  in  this  count  of  this  indictment  mentioned 
had  been  regularly  entered  to  the  credit  of  the  said  dealer  upon  the  books 
of  the  said  banking  association,  and  when,  as  he  the  said  Fritz  Augustus 
Heinze,  when  so  certifying  the  same  as  aforesaid,  there  well  knew,  the 
said  dealer,  at  the  time  when  the  said  clieek  was  so  certified,  did  not  have 
on  deposit  with  the  said  banking  association  an  amount  of  money  equal 
to  the  amount  specified  in  the  said  check ;  and,  further,  that  the  said  check 
was  thereupon  immediately  delivered  to  the  said  H.  T.  Carey  &  Co.,  and 
the  amount  thereof  in  moneys,  funds  and  credits  of  the  said  association 
was  drawn  from  the  said  association  in  due  course  of  business  upon  the 
same  check;  against  the  peace  and  dignity  of  the  said  United  States,  and 
contrary  to  the  form  of  the  statute  of  tlie  same  in  sufli  case  made  and 
lirovided. 
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FOBM    XXXIII.— APPEAKANCE    BOND    ON    WRIT    OF    ERROR    IN 
CRIMINAL  CASES. 

[Contained  in   the  Rules  of  the  Circuit  Court  of  Appeals  for  the  Fifth 
Circuit  150  Fed.  Ixxxv.l 

Knoic  all  men  by  these  presents: 

That   we,  — —  ,  as  principal,  and ,  as  sureties,   are  held 

and  firmly  bound  unto  the  United  States  of  America  in  the  full  and  just 

sum  of  dollars,  to  be  paid  to  the  said  United  States  of  America,  to 

which  payment  well  and  truly  to  be  made  we  bind  ourselves,  our  heirs, 
executors  and  administrators,  jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  day  of  ,  in  the  year  of 

our  Lord  one  thousand  nine  hundred  and  . 

Whereas,  lately  at  the  term,  A.  D.  19 — ,  of  the  district  court  of  the 

United   States   for   the district   of   — — ,   in   a   suit   pending   in    said 

court   between    the   United    States    of    America,   plaintiff,   and   — — , 

defendant,   a  judgment   and  sentence   was  rendered  against  the  said  

,  and  the  said has  obtained  a  writ  of  error  from  the  United 

States  circuit  court  of  appeals  for  the  fifth  circuit,  to  reverse  the  judg- 
ment and  sentence  in  the  aforesaid  suit,  and  a  citation  directed  to  the  said 
United  States  of  America,  citing  and  admonishing  the  United  States  of 
America  to  be  and  appear  in  the  United  States  circuit  court  of  appeals 
for  the  fifth  circuit,  at  the  city  of  New  Orleans,  Louisiana,  thirty  days 
from  and  after  the  date  of  said  citation,  which  citation  has  been  duly 
served. 

Now,    the    condition    of   the    above    obligation   is   such   that    if   the   said 

, shall  appear  in  the  United  States  circuit  court  of  appeals  for 

the  fifth  circuit  on  the  first  day  of  the  next  term  thereof,  to  be  held  at 

the  city  of  ,  on  the  first  Monday  in  ,  A.  D.  19 — ,  and  from  day 

to  day  thereafter  during  said  term,  and  from  term  to  term,  and  from  time 
to  time,  until  finally  discharged  therefrom,  and  shall  abide  and  obey  all 
orders  made  by  the  said  United  States  circuit  court  of  appeals  for  the 
fifth  circuit  in  said  cause,  and  shall  surrender  himself  in  execution  of 
the  judgment  and  sentence  appealed  from  as  said  court  may  direct,  if  the 
judgment  and  sentence  of  the  said  court  against  him  shall  be  af- 
firmed by  the  said  United  States  circuit  court  of  appeals  for  the  fiftii 
circuit,  then  the  above  obligation  to  be  void;  else  to  remain  in  full  force, 
virtue  and  effect. 

.   [seal.] 

.   [seal.] 

.   [seal.] 

Approved : -, 

Judge  of  the  . 

149 
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COUKT  OF  CLAIMS  FORM  I.— PETITION. 

[Title.] 

To  the  Honomltle,  the  Court  of  Claims: 

The  claimant,  Meyer  Scale  &  Hardware  Company,  a  corporation  organ- 
ized under  the  laws  of  the  State  of  New  Jersey,  having  its  principal  office 
and  place  of  business  at  Newark,  in  said  State,  respectfully  represents: 

I.  Contract.  On  the  31st  day  of  January,  1919,  the  claimant,  by  its 
vice-president  duly  authorized  in  that  behalf,  entered  into  a  contract  with 
the  United  States,  acting  through  the  Chief  of  the  Bureau  of  Supplies  and 
Accounts,  the  Paymaster-General  of  the  Navy,  whereby  it  undertook  and 
agreed  to  make  and  deliver,  and  the  United  States  agreed  to  accept  and 
pay  for,  eleven  hundred  eighty-five  (1,185)  suspension  crane  scales  at  a 
price  of  one  hundred  and  fifty -five  dollars  ($155.00)  per  scale,  delivered 
f.  0.  b.  at  specified  navy  yards  and  stations.  A  copy  of  said  contract  is 
annexed  hereto  as  Exhibit  "A." 

II.  Readin'  ss  to  Perform.  Immediately  following  the  making  of  said 
contract  the  claimant,  in  order  to  insure  performance  thereof  within  the 
limited  time  agreed  upon  for  such  performance,  placed  necessary  orders 
with  various  subcontractors  and  material  men  for  the  production  and  fabri- 
cation of  the  various  parts  for  the  full  number  of  scales  covered  by  the 
contract  and  also  proceeded  on  its  own  account  to  purchase  and  install 
necessary  jigs,  fixtures  and  machinery  and  to  make  other  necessary  expendi- 
tures for  labor  and  materials,  all  of  which  were  reasonable,  proper,  and 
necessary  in  the  performance  of  the  contract  in  its  entirety. 

III.  Work  Susp  nded.  By  letter  of  February  25,  1919,  the  Navy  De- 
partment notified  the  contractor  that  owing  to  changes  in  equipment  of 
all  sliips  of  the  Navy,  most  of  the  scales  called  for  by  the  contract  of 
January  31,  1919,  would  not  be  desired,  and  asked,  pending  further  investi- 
gation by  it  as  to  its  requirements  for  scales,  that  the  contractor  not 
proceed  further  with  the  manufacture  of  the  scales.  The  contractor  sus- 
pended operations  in  accordance  with  such  request  pending  further  iu- 
struclions  l)ut  had  already  made  the  necessary  commitment  and  had  incurred 
other  and  large  expenses  in  the  necessary  preparation  to  perform  the  con- 
tract.     Tlie    suspension    of   the    work   thus    directed    greatly    danuiged    the 
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contractor  and  added  greatly  to  what  would  otherwise  have  been  the  cost 
of  the  scales  that  were  later  made. 

IV.  Work  Partially  Cancelled.  Thereafter,  on  or  about  March  21, 
1919,  the  Navy  Department  decided,  and  on  that  day  so  advised  the  con- 
tractor, that  of  the  scales  contracted  for  only  four  hundred  ninety-seven 
(497)  would  be  required  and  then  and  thereafter  failed  and  refused  to 
nccei)t  delivery  of  or  pay  for  scales  in  excess  of  that  number,  though  the 
contractor  was  at  all  times  ready  and  willing  to  deliver  the  full  contract 
(|uantity  and  at  no  time  assented  or  agreed  to  the  suspension  of  work  or 
I)artial  cancellation  of  the  contract,  but,  to  the  contrary,  made  frequent 
and  repeated  demands  to  be  permitted  to  complete  the  contract  by  the 
delivery  of  the  full  quantity  of  scales  covered  thereby. 

V.  Matfrials  on  Hand.  Prior  to  the  receipt  of  directions  that  four 
hundred  ninety-seven  (497)  scales  only  would  be  required  claimant  had, 
in  addition  to  the  materials  and  parts  necessary  for  that  number  of  scales, 
acquired  or  contracted  to  acquire  in  good  faith  the  machinery,  materials 
and  parts  necessary  and  required  for  the  production  of  eleven  hundred 
eighty-five  (1,185)  scales  Avhich  said  machinery,  materials  and  parts,  being 
of  a  special  design  and  not  suitable  for  use  in  claimant's  regular  business, 
and  could  not  be  used  except  as  required  and  used  in  making  the  four  hun- 
dred and  ninety-seven  (497)  scales  that  were  made  and  delivered  to  the 
government  and  are  of  no  use  or  value  to  the  claimant  except  as  scrap. 
The  claimant  had  reasonably  and  necessarily  laid  out  and  expended  in  pur- 
suance of  binding  commitments  theretofore  made  on  the  accounts  stated 
the  sum  of  twelve  thousand  eight  hundred  eighty-seven  dollars  and  twenty- 
eight  cents  ($12,887.28),  including  labor  and  handling,  storage  and  inter- 
est charges,  and  the  then  and  present  Avorth  to  claimant  of  all  materials 
and  things  so  acquired  and  not  used  because  of  the  breach  of  agreement 
by  the  government  was  about  nine  hundred  ninety  dollars  and  thirty-four 
cents  ($990.34).  Claimant  therefore  asks  to  be  paid  the  actual  loss  on  the 
account  stated,  amounting  to  eleven  thousand  eight  hundred  eight-six  dol- 
lars and  ninety-four  cents   ($11,886.94). 

VI.  Profit-s  Lost.  Claimant  could  and  would,  but  for  the  failure  of  the 
government  to  accept  delivery  thereof,  have  completed  and  delivered  the  six 
hundred  eighty-eight  (688)  scales  covered  by  the  contract,  but  not  taken  by 
the  government,  at  a  total  cost  of  not  to  exceed  twenty-eight  thousand  two 
hundred  thirty-one  dollars  and  fifty-four  cents  ($28,231.54),  including  the 
expenditures  made  before  partial  cancellation  and  would  thus  have  earned 
and  been  paid  a  profit  of  seventy-eight  thousand  four  hundred  eight  dol- 
lars and  forty-six  cents  ($78,408.46)  for  the  making  and  delivery  of  six 
hundred  eighty-eight  (688)  scales  that  were  not  taken  by  the  government. 
The  failure  of  the  government  to  accept  and  take  the  six  hundred  eighty- 
eight  (688)  scales,  which  by  the  contract  it  was  obliged  to  take,  deprived 
the  claimant  of  eaniing  profits  in  the  full  sum  stated,  and  resulted  in 
damage  to  the  claimant  in  the  full  sum  of  seventy-eight  thousand  four 
hundred  eight  dollars  and  forty-six  cents  ($78,408.46),  for  which  sum 
claim  is  now  made. 
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VII.  DAMAGfS  FOR  DELAYS.  The  actioii  taken  by  the  government  in  sus- 
pending the  work  under  the  contract  for  a  long  period  of  time  as  set  forth 
in  Paragraph  III  resulted  in  compelling  the  claimant  to  retain  skilled 
mechanics  and  other  employees  wheji  no  profitable  work  was  available  and 
also  on  adding  greatly  to  the  overhead  and  other  expenses  as  Avell  as  in- 
creasing the  cost  of  making  the  scales  that  were  later  authorized  to  l>e 
made.  The  damage  caused  the  claimant  by  tlie  unauthorized  act  of  the 
government  in  thus  suspending  the  Avork  amounted  to  four  thousand  nine 
hundred  sixty-six  dollars  and  sixty-five  cents  ($4,966.0.5),  for  which  sum 
claim  is  made. 

VIII.  Summary.  No  other  action  has  been  had  on  said  claim  in  Con- 
gress or  by  any  of  the  dejjartments;  no  person  other  than  the  claimant 
is  the  owner  thereof  or  interested  therein ;  no  assignment  or  transfer  of 
this  claim,  or  of  any  part  thereof  or  interest  therein,  has  been  made ;  the 
claimant  is  justly  entitled  to  the  amount  herein  claimed  from  the  United 
States,  after  alloAving  all  just  credits  and  ofPsets ;  the  claimant  has  at  all 
times  borne  true  allegiance  to  the  Government  of  the  United  States  and 
has  not  in  any  way  voluntarily  aided,  abetted,  or  given  encouragement 
to  rebellion  against  the  said  Government.  The  claimant  is  a  citizen  of 
the  United  States.     And  the  claimant  claims  judgment  as  follows: 

Loss  on  materials  on  hand,  Par.  V $11,886.94 

Loss  of  profits  on  scales  cancelled.  Par.  VI 78,408.46 

Damages  from  suspension,  Par.  VII 4,966.6.') 


.$95,262.05 
King  &  King, 
Attorneys  for  Claimant. 

COUKT  OF  CLAIMS  FORM  II.— FINDINGS  AND  JUDGMENT. 

[Title.] 

Meylr  Scale  &  Hardware  Company  ] 

vs.  L 

The  United  States.  I 

This  case  having  been  heard  by  the  Court  of  Claims,  the  court,  upon 
the  evidence,  makes  the  following: 

FINDINGS   OF   FACT. 

I.  On  January  31,  1919,  the  plaintiff,  a  corporation  with  its  principal 
office  and  place  of  business  in  Newark,  in  the  Staite  of  New  Jersey,  entered 
into  a  contract  with  the  United  States  represented  by  the  Paymaster  Gen- 
eral of  the  Navy,  whereby  it  undertook  to  make  and  deliver  1,185  suspen- 
sion ci*ane  scales  to  various  navy  yards  and  stations  at  a  price  of  $155 
per  scale,  delivery  to  begin  within  60  days  and  to  be  completed  within  10(i 
days  from  the  date  of  said  contract.  Said  scales  were  intended  for  use 
on  ships  of  the  Navy. 
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II.  The  scales  to  be  made  were  of  a  special  design  and  different  from 
any  tj^pe  of  scale  customarily  made  by  the  contractor.  They  consisted  of 
about  95  separate  parts,  most  of  which  the  contractor  had  to  procure  from 
outside  sources,  its  plant  being  equipped  only  for  doing  the  finer  machine 
work,  engineering,  adjusting  and  fitting  of  parts. 

Prior  to  making  the  contract,  the  contractor  had  made  tentative  arrange- 
ments for  the  procurement  of  all  necessary  special  machinery,  parts,  forg- 
ings,  and  materials  required  fully  to  perform  the  contract,  and  immediately 
after  the  contract  was  made,  it  placed  orders  with  subcontractors  for  all 
such  machinery,  parts,  forgings,  and  materials  and  made  every  necessary 
preparation  to  perform  the  contract  fully  in  strict  accordance  with  its 
terms. 

III.  On  February  14,  1919,  the  Navy  Department  wrote  the  contractor 
as  follows: 

"Subject:    Contract  45987,  crane  suspension  scales. 

' '  Sms :  Due  to  a  change  which  has  recently  been  made  in  the  equipment 
of  ships  of  the  Navy,  the  300  crane  suspension  scales  for  delivery  at  the 
na\7^  yard,  Boston,  as  called  for  by  above-mentioned  contract,  are  not 
needed.  Investigation  is  being  made  to  ascertain  wiiether  or  not  the  scales 
for  the  oiher  points  noted  are  still  desired. 

"As  this  contract  is  of  recent  date  it  is  presumed  that  you  will  be 
willing  to  cancel  item  1  for  the  300  crane  suspension  scales  for  delivery 
at  the  navy  yard,  Boston,  without  claim  for  damages.  As  soon  as  reply 
is  received  from  the  other  points  you  will  be  advised  whether  it  is  desired 
to  cancel  the  entire  contract. ' ' 

Personal  interviews  developed  that  the  scale  as  designed  was  considered 
too  large  for  use  on  destroyers  and  that  the  question  of  decrease  in  quan- 
tity raised  in  letter  of  February  14,  1919,  was  occasioned  by  this  fact.  The 
contractor  thereupon  agreed  to  reduce  the  size  of  the  scale,  which  could  be 
done  in  its  own  plant  without  additional  cost,  so  as  to  accommodate  the 
same  to  the  requirements  for  use  on  destroyers,  and  having  thus  obvia'ted 
the  difficulty  it  proceeded  vi-ith  the  work  as  before. 

By  letter  dated  February  25,  1919,  the  Bureau  of  Supplies  and  Accounts 
again  wrote  the  contractor  as  follows: 
"Subject:    Contract  45987,  crane  suspension  scales. 

"Eeference:     (a)   S.  and  A.  letter  45987-PQ,  dated  14  February,  1919. 
(fe)   Your  letter  dated  19  February,  1919. 

"Sirs:  It  is  regretted  that  due  to  changes  which  have  recently  been 
made  in  equipment  of  ships  for  the  Navy,  most  of  the  crane  suspension 
.scales  called  for  by  the  above-mentioned  contract  are  not  desired.  Investi- 
gation is  being  made  to  ascertain  the  exact  quantity  that  will  be  required, 
but  in  the  meantime  it  is  requested  that  you  do  not  proceed  with  the  manu- 
facture of  these  scales,  and  that  you  notify  subcontractors  accordingly. 

"It  is  requested  that  you  advise  this  office  whether  or  not  you  could 
make  a  reduction  in  quantity  without  incurring  any  damages. ' ' 

The  contractor  understood  this  letter  to  be  occasioned  by  the  same  cir- 
cumstances that  had  prompted  the  previous  letter  of  February  14,  1919, 
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ami  as  the  question  of  size  had  already  been  adjusted  by  negotiations  with 
the  supply  officer  at  Boston,  no  further  attention  was  paid  to  the  letter 
of  February  25. 

By  a  further  letter  dated  March  21,   1919,  the  Bureau  of  Supplies  and 
Accounts  wrote  the  contractor  as  follows: 
' '  Subject :     Contract  45987,  crane  suspension   t^cales. 
"Eeference:      S.  and  A.  letter  dated  25  February. 

' '  Sirs  :  As  stated  in  above  reference,  due  to  chajiges  which  have  re- 
cently been  made  in  the  equipment  of  ships  for  the  Navy,  many  of  the 
crane  suspension  S'cales  called  for  by  contract  45987  are  not  now  desired. 
The  quantities  called  for  by  the  various  navy  yards  are  as  follows; 

"Item  1:  Boston,  60  now  required.  Item  2:  Appraisers'  stores  bldg., 
Boston,  25  now  required.  Hem  3:  Fleet  supply  base,  So.  Brooklyn,  200 
now  required.  Item  4:  Philadelphia,  125  now  required.  Item  '>:  Nor- 
folk, 75  still  required.     Item  6:     Charleston,  12  now  required. 

"In  addition  to  the  above  25  crane  suspension  scales  will  be  required 
for  the  navy  yard,  Mare  Island,  California,  and  it  is  requested  that  you 
advise  promptly  the  price  for  these  scales  delivered,  as  the  prices  noted 
in  the  contract  are  based  on  east  coast  delivery.  Your  cooperation  with 
the  Navy  in  making  these  reductions  will  be  appreciated;  and  it  is  re- 
quested that  information  be  furnished  with  regard  to  the  status  of  this 
contract  and  whether  or  not  the  reductions  noted  can  be  made  without 
incurring  any  damages.  Upon  receipt  of  your  reply  supplementary  agree- 
ment will  be  prepared." 

This  was  followed  by  telegram  of  April  3,  1919,  as  follows:  "Navy 
letters,  twenty-five  Feby.  and  twenty-six  March,  requested  you  not  to  pro- 
ceed with  manufacture  of  scales  under  contract  forty-five  nine  eighty-seven, 
and  to  notify  subcontractors  accordingly.  If  not  agreeable  to  reduce 
quantities  without  claim  for  damages,  request  you  forward  immediately 
suggestions  for  adjustment  and  detailed  statement  of  condition  of  con- 
tract covering  material  and  labor  incurred  prior  twenty-five  Feby." 

On  receipt  of  these  communications  the  contractor  suspended  all  opera- 
tions and  work  on  the  contract  and  made  every  effort  to  induce  its  sub- 
contractors to  accept  cancellation  of  the  contract  with  them  for  parts  and 
materials.  On  March  28,  1919,  the  contractor  advised  the  Bureau  of  Sup- 
plies and  Accounts  as  follows:  "  Eeplying  to  your  favor  of  March  21, 
relative  to  our  contract  45987,  we  regret  that  it  will  be  impossible  for  us 
to  accept  any  reduction  on  our  contract  owing  to  the  present  status  of 
material,  as  well  as  to  other  conditions  of  same.  We  would  be  pleased 
to  take  this  matter  up  in  person  with  you,  if  you  will  advise  when  you 
will  be  able  to  see  our   representative. ' ' 

The  work  remained  suspended  until  June  7,  1919,  on  which  day  the 
plaintiff  wrote  the  Bureau  of  Supplies  and  Accounts  stating  that  they 
had  since  May  12  endeavored  to  obtain  some  definite  statement  allowing 
them  to  proceed  with  the  shipment  of  the  scales  mentioned  in  the  Bureau's 
letter  of  March  21,  1919,  without  prejudice  to  them  on  the  total  number 
of  scales  called  for  in  the  original  contract,  that  the  scales  were  in  their 
factory  occupying  considerable  room,  that    they   were  lieing  inconvenienced 
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aiul  suffering  eonsiderahlc  (laiiiage  thrmigli  tliis  congestion,  that  it  would 
be  to  mutual  advantage  to  have  the  497  scales  mentioned  in  the  letter 
shipped  out,  that  they  would  ship  them  in  aecordanee  with  directions  pro- 
vided by  so  doing  they  did  not  in  any  way  prejudice  themselves  on  the 
balance  of  the  original  order,  which  would  come  up  on  final  adjustment, 
and  requesting  that  authority  to  make  the  shipment  be  given. 

Under  the   same   date,  but   without   any   showing   as   to   whether   it   was 
before  or  after  the  receipt  of  plaintiff's  letter  to  the  Bureau,   last  above 
referred  to,   the  Bureau   wrote   the   plaintiff   as   follows: 
"Subject:     Contract  45987. 
"References:      S.    and    A.    letter   having    subject    'Contract    45987,    crane 

suspension  scales,'  dated  21  March,  1919. 

"Sirs:  Instructions  are  hereby  given  for  shipment  of  scales  required 
under  contract  45987  in  quantities  stated  in  above  reference  under  items  1 
to  6,  inclusive.  No  shipment,  however,  will  be  made  to  the  navy  yard, 
Mare  Island,  pending  further  instructions." 

On  August  18,  1919,  the  Bureau  of  Supplies  and  Accounts  wrote  the 
l>laintiff  stating  that  "no  further  addition  will  be  made  to  the  reduced 
quantity  as  now  called  for  under  contract  45987." 

IV.  The  contractor  thereafter  completed  and  delivered  as  required  by 
the  Navy  Department  the  reduced  quantity  of  scales  indicated  in  the 
bureau's  letter  of  March  21,  1919,  totaling  497  suspension  crane  scales 
and  was  paid  therefor  the  contract  price.  The  contractor  could  and  would 
have  completed  the  number  of  scales  required  at  the  rate  and  within  the 
time  prescribed  by  the  contract,  or  by  May  5,  1919.  The  total  suspension 
of  the  work  from  March  21,  1919,  to  June  8,  1919,  resulted  in  delaying 
Ihe  completion  of  the  scales  until  October  1,  1919.  The  general  adminis- 
tration and  overhead  expenses,  applicable  to  Navy  crane  scale  work,  in- 
curred after  May  5,  1919,  amounted  to  $4,966.65  and  would  not  have  been 
incurred  had  the  scale  work  been  allowed  to  proceed  without  interruption, 
or,  if  incurred,  could  have  been  absorbed  by  commercial  work. 

V.  The  materials,  machinery,  jigs.,  etc.,  obtained  by  the  contractor  for 
necessary  use  on  the  contract  which  were  almost  entirely  of  special  de- 
sign had  all  been  procured  or  contracted  for  prior  to  receipt  of  definite 
instructions  as  to  the  quantity  of  scales  required  and  were  of  no  value 
for  use  in  the  regular  business  of  the  contractor.  Those  on  hand  for  use 
in  making  1,185  suspension  crane  scales,  excluding  those  used  in  making 
the  497  scales  that  were  made  and  delivered,  are  still  in  the  contractor's 
plant.  The  contractor  tried  to  cancel  its  orders  with  subcontractors,  but 
Avas  unable  to  do  so.  The  contractor  was  ready,  willing  and  fully  prepared 
to  make  the  full  number  of  crane  scales  contracted  to  be  made  and  de- 
livered and  to  deliver  same  as  specified  and  required,  and  could  and  would 
have  done  so  had  the  Navy  Department  permitted  it.  At  the  time  the 
letter  of  March  21,  1919,  was  received,  the  contractor  had  completed  all 
engineering,  designing,  and  drafting  work;  had  on  hand  or  in  course  of 
deliverv   all   materials   necessary   to   perform    the    contract   in    its   entirety. 
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and   had   all   necessary    tools,    dies,    jigs,    fixtures,    and    niachinery    rc(|nired 
for  the  complete  performance  of  the  contract. 

VI.  Tlie  number  of  scales  required  by  the  Navy  Dei)artnu'nt  and  ac 
cepted  under  the  contract  was  497.  The  contractor  had  another  order 
for  72  of  the  same  type  and  design  of  scale  and  it  actually  made  and 
delivered  to  the  Government  a   total  of  575  suspension  crane   scales. 

The  actual  cost  to  the  contractor  of  producing  and  delivering  575  sus- 
pension crane  scales  including  all  labor,  material  and  overhead  was  $24,- 
264.28,  or  $40,087  ])er  scale,  exclusive  of  freight  charges  for  delivering 
same.  The  actual  cost  of  producing  and  delivering  the  497  scales  that 
were  made  and  delivered  under  the  contract  was  $20,496.58,  including 
delivery  charges.  The  remaining  688  scales  which  the  Government  failed 
and  refused  to  acce})t  could  and  would  have  been  made  and  delivered  at 
the  same  or  a  lesser  unit  cost,  or  for  $28,281.54,  including  freight  costs 
of  delivery.  Had  the  contractor  been  permitted  to  make  and  deliver  the 
full  quantity  of  scales  called  for  by  its  contract,  it  could  and  would  have 
earned  and  received  a  profit  of  $78,408.46  over  and  above  the  jirofits  earned 
on  the  scales  that  were  made  and  delivered. 

VII.  The  actual  cost  of  the  materials  which  the  contractor  had  on  hand 
for  making  the  full  number  of  scales  contracted  to  be  made  but  not  used 
because  of  the  reduction  in  quantity  by  the  Navy  Department  was  $11,- 
774.40  and  the  reasonable  value  of  same  at  the  time  of  reduction  of  the 
order  was  not  exceeding  $886.84.  The  contractor's  actual  loss  on  this 
account  was  $10,888.06.  The  actual  cost  of  the  special  machine  tools, 
etc.,  required  for  making  the  1,185  crane  scales  was  $2,024  62  and  their 
value  after  the  contract  was  terminated  was  $104.  The  part  of  this  loss 
applicable  to  the  688  crane  scales  not  made  and  delivered  amounts  to 
$998.88. 

VTII,  On  April  6,  1920,  a  claim  having  been   theretofore  filed  with  the 
Bureau  of  Supplies  and  Accounts  for  damages  on  account   of  the   partial 
cancellation  of  the  contract,  the  Bureau  wrote  the  plaintiff  as  follows: 
' '  Subject :     Contract  45987,  relative  to  partial  cancellation. 
"Reference:      Letter    from    King    and    King,    attorneys,    to    Supplies    and 
Accounts,   20    March,   1920. 

"Sirs:  By  letter  above  referenced  it  was  requested  that  the  claim  for 
damages  based  on  the  partial  cancellation  of  the  above  contract  be  con- 
sidered and  that  your  company  be  advised  as, to  the  decision  of  the  depart- 
ment in  connection  with  same.  Careful  consideration  has  been  given  to 
the  statements  contained  in  said  letter  and  all  the  facts  and  circumstances 
connected  with  the  cancellation  of  the  above  contract.  It  is  not  the  policy 
of  the  Navy  to  allow  anticipated  profits,  as  anticipated  profits  are  too 
vague,  uncertain,  indefinite,  and  problematical.  The  completion  of  the  con- 
tract might  have  resulted  in  loss  instead  of  profit  to  your  company.  Under 
the  war  powers  of  the  President,  which  were  delegated  to  the  Secretary 
of  the  Navy  by  appropriate  executive  orders,  the  right  was  given  'to 
modify,  suspend,  cancel,  or  requisition  any  existing  or  future  contract  for 
the  building,  production,  or  pnl'chase  of  ships  or  material, '  Avith  the  proviso 
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that  in  case  of  such  cancellation  just  compensation  should  be  made.  All 
war-time  contracts  were  made  subject  to  this  provision.  A  long  line  of 
decisions  is  to  the  effect  that,  where  the  right  of  cancellation  is  reserved, 
either  by  the  contract  or  by  statute,  'just  compensation'  does  not  include 
anticipated  profits.  Jvist  compensation  for  actual  loss  is,  however,  allowed, 
but  in  order  to  determine  the  amount  of  actual  loss,  the  Navy  has  in  eacli 
and  every  instance  where  partial  cancellations  of  contracts  have  been  made 
detailed  cost  inspector  to  make  an  exflmination  of  the  accounts  and  records 
kept  by  the  contractor.  Inasmuch  as  your  company  refused  to  permit 
the  inspector  to  make  an  examination  at  your  plant,  it  has  so  far  been 
impossible  for  the  Navy  to  intelligently  make  a  proper  cancellation  set- 
tlement. 

"It  is  noted  from  the  letter  above  referenced  that  statement  is  made 
to  the  effect  that  the  completion  of  the  remaining  688  scales  canceled 
would  cost  a  total  of  $106,640.00.  For  your  information  it  might  be 
stated  that  the  Navy  has  40  of  these  scales  at  the  navy  yard,  Mare  Island; 
33  at  the  navy  yard,  Boston;  and  150  at  the  Fleet  Supply  Base,  wliich 
are  now  offered  for  sale  as  surplus  stock.  The  highest  offer  made  for  the 
above  excess  scales  so  far  has  been  approximately  $45.00  per  scale.  Un- 
less the  Navy  is  able  to  obtain  a  better  price  than  the  above  offer,  it 
will  be  seen  that  the  loss  on  each  scale  will  be  $110.00.  To  accept  the 
above-mentioned  688  scales  at  the  price  of  $155.00  per  scale,  and  to  dis- 
pose of  same  in  accordance  with  the  above  offer,  it  will  be  seen  that  the 
Navy's  loss  would  exceed  $75,000.00.  After  careful  consideration  of  the 
claim  submitted  with  letter  above  referenced,  it  has  been  decided  to  sub- 
mit the  following  offer,  which  it  is  believed  is  fair  and  just  to  all  parties 
concerned : 

Labor  cost    $  1,138.56 

Freight    191.06 

Materials    13,717.655 

Total    $15,047,275 

10  per  cent  on  material 1,371.765 

Total    $16,419.04 

"In  case  the  above  proposition  is  accepted,  all  materials  for  which 
payment  is  made  will  become  the  property  of  the  Navy.  If,  however,  your 
company  will  submit  an  acceptable  sah'age  offer  for  said  materials,  same 
will  be  deducted  from  the  amount  to  be  paid.  An  early  reply  will  be 
appreciated. ' ' 

The  record  does  not  disclose  the  claim  referred  to  in  the  above  letter, 
the  reply  thereto,  if  any.  or  that  any  further  procedure  was  had  in  the 
matter  until  the  commencement  of  this  action  on   August   17,  1920. 

CONCLUSION    OF    LAW. 

Upon  the  facts  found  the  court  concludes  that  the  plaintiff  is  entitled 
to    rect)^'er    the    sum    of    four    tbousund    nine    hundred    sixty-six    dollars 
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and  sixty-five  cents  ($4,966.65)  as  set  out  in  Finding  IV  and  the  sums 
of  ten  thousand  eight  hundred  eighty-eight  dollars  and  six  cents  ($10,- 
888.06)  and  nine  hundred  ninety-eight  dollars  and  eighty-eight  cents 
($998.88)  as  set  out  in  Finding  VII,  in  all  the  sura  of  sixteen  thousand 
eight  hundred  fifty-three  dollars  and  fifty-nine  cents  ($16,853.59),  and 
it  is  ordered  that  the  plaintiff  recover  of  and  from  the  defendant  the 
said  sum  of  sixteen  thousand  eight  hundred  fifty-three  dollars  and  fifty- 
nine   cents    ($16,853.59),   and   that   the   petition   otherwise   be   dismissed. 
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Torms  for  use  before  Interstate  Commerce  Commission  prepared  by  the 
Commission. 


APPROVED  FORMS. 

These  forms  may  he  used  in  cases  to  xvhich  they  are  applicable,  with 
such  alteratims  as  the  drmmstan-ces  may  render  necessary. 

No.  1. 

COMPLAINT. 

BEFORE    THE    INTERSTATE    COMMERCE    COMinSSIOX. 
COMPLAINT. 


The 


Railroad  Company, 
—  Railway  Company. 


[Insert  without  abbreviation 
corporate  title  of  carrier 
ar  carriers  defendant.] 


The  complaint  of  the  above-named  complainant-  respectfully  shows: 

I.  That  [complninant  or  complainnnts  should  here  state  nature  and 
place  of  business,  also  ivhether  a  corporation,  firm,  or  partnership,  and  if 
a  firm  or  portnersMp.  the  individual  names  of  the  parties  composing  the 
same.] 

II.  That  the  defendant-  above  named  is  a/are  common  carrier-  engaged 
in  the  transportation  of  [passengers  and]  property,  wholly  by  railroad  [or. 
partly   by  railroad  and  partly   by   water],  between  points  in  the  State  of 

and  points  in  the  State  ,  and  as  such  common  earrier- 

is/are  subject  to  the  provisions  of  the  interstate  commerce  act. 

III.  That  {state  in  tliis  and  subsequent  paragraphs  to  be  numbered  IV, 
V,  etc.,  the  matter  or  matters  intended  to  be  complained  of,  naming  every 
rate,  fare,  charge,  classification,  regulation,  or  practice  the  lawfulness  of 
which  is  challenged,  and  also,  if  practicable,  each  point  of  origin  and  point 
of  destination  between  tvhich  the  rates,  etc.,  complained  of  are  applied. 
Where  it  is  impracticable  to  designate  each  point,  defined  territorial  or 
rate  groups  and  typical  points  should  be  designated.  Whenever  practicable 
tariff  references  should  be  given.     See  rule  III. 

Where   unlawful   discrimination  is  charged,   the   fads    constituting   the 
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basis  of  the  charge  should  be  clearly  stated;  that  is,  if  the  unlawful  dis- 
crimination be  under  section  2,  the  person  or  persons  claimed  to  be  favored 
and  the  person  or  persons  claimed  to  be  injured  should  be  named,  and  the 
kind  of  service  and  kind  of  traffic,  together  with  the  claimed  similarity  of 
lircumstances  and  canditions  of  transportation,  should  be  set  fo'rth.  See 
rule  III(l).  //  the  discrimination  be  under  section  3,  the  particular  per- 
sons, company,  firm,  corporation,  locality,  or  traffic  claimed  to  be  accorded 
undue  or  unreasonable  preference  or  advantage,  or  subjected  to  undue  or 
unreasonable  prejudice  or  disadvantage,  should  be  stated.  See,  rule 
III  (in).  If  the  discrimination  be  under  section  4,  the  particular  pi-ovision 
of  the  section  claimed  to  he  violated — that  is,  whether  the  long-and-short- 
lutul  provision  or  the  aggregate  of  intei'mediate  rates  provision — as  tt^ell  as 
the  facts  constituting  s-uch  violation,  should  be  stated.    See  rule  III(o).] 

X.  That  by  reason  of  the  facts  stated  in  the  foregoing  paragraphs  com- 
plainant- has/have  been  subjected  to  the  payment  of  rates  [fares  or  charges, 
etc.]  for  transportation  which  were  when  exacted  and  still  are  (1)  unjust 
and  unreasonable  in  violation  of  section  1  of  the  interstate  commerce  act, 
and/or  (2)  unjustly  discriminatory  in  violation  of  section  2,  and/or  (."}) 
unduly  preferential  or  prejudicial  in  violation  of  section  3,  and/or  (4)  in 
violation  of  the  long-and-short-haul  I  or,  aggregate  of  intermediate  rates] 
provision  of  section  4  thereof.  |  Use  one  or  more  of  the  allegations  num- 
bered 1,  2,  3,  4,  according  to  the  facts  as  intended  to  be  charged.']  That 
complainant-  has/have  been  injured  thereby  to  his/their  damage  in  the  sum 
of dollars. 

Where  complainant-  pray-  that  defendant-  may  be  [severally]  required 
to  answer  the  charges  herein;  that  after  due  hearing  and  investigation  an 
order  be  made  commanding  said  defendant-  [and  each  of  them]  to  cease 
and  desist  from  the  aforesaid  violations  of  said  act,  and  establish  and  put 

in  forL-e  and  apply  in  future  to  the  transportation  of between 

t)ie  origin  and  destination  points  named  in  paragraph  hereof,  in  lieu 

of  the  rates  [fares,  or  charges,  etc.]  named  in  said  paragraph,  such  other 
rates  [fares,  or  charges,  etc.]  as  the  Commission  may  deem  reasonable  and 
just   [and  also  pay  to  complainant-  by  way  of  reparation  for  the  unlawful 

charges  hereinbefore  alleged  the  sum  of  ,  or  other  sum  as,  in  view 

of  the  evidence  to  be  adduced  herein,  the  Commission  shall  determine  that 
complainant-  is/are  entitled  to  as  an  award  of  damages  under  the  pro- 
visions of  said  act  for  violation  thereof],  and  that  such  other  and  further 
order  or  orders  be  made  as  the  Commission  may  consider  proper  in  the 
[iremises. 

Dated  at ,  19 . 


[Complainant 's  signature.] 


[Office  and  P.  0.  address.] 


[Attorney 's  signature. J 


[Office  and  P.  0.  address.] 
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No.  2. 
ANSWER. 

BETOllE    THE    INTB5RSTATE    COMMFHICE    COMJUSSION. 
ANSWER. 

V.  J-DOCKET  No.   . 

The  Railroad  Company.! 

The    above-named    defendant-,    for    answer    to    the    complaint    in    this 
proceeding,  respectfully  state-: 

I.   [Here   follow    appropriate    and    responsive    admissions,    deJidals,    and 
averments,  ansxcering  the  complaint,  paragraph  by  paragraph.] 

Wherefore  defendant-  pray-  that  the  complaint  in  this  proceeding  be 
dismissed. 

Dated ,  19— 

The  Railroad  Company, 

By . 


[Title  of  officer.] 


[Office  and  P.  0.  address.] 


No.  3. 
PETITION  FOR  LEAVE  TO  INTERVENE. 

BEFORE    THE   1NTER.STATE    COMMEKCE    COM\USSION. 
PETITION. 


Docket  No. 


Come-    now    your    petitioner-, ,    and     respectfully 

represent-  that  he  has/they  have  an  interest  in  the  matters  in  controversy 
in  the  above-entitled  proceeding  and  desire-  to  intervene  in  and  become 
a  party/parties  to  said  proceeding,  and  for  grounds  of  the  proposed  inter- 
vention say-:  ^ 

I.  That  [petitioner  or  petitioiiers  should  here  state  nature  and  place  of 
business,  an\d  whether  a  corporation,  firm,  or  pa/rtnership,  etc.,  as  in  form 
No.  1.] 

II.  [Petitioner  or  petitioners  should  here  set  out  specifically  his/their 
position  and  interest  in  the  above-entitled  proceeding  in  accordance  ivith 
rule  II   (e).l 
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Wherefore    said pray-    leave    to    intervene    and    be 

treated  as  a  party/partie^;  hereto  with  the  right  to  have  notice  of  and 
appear  at  the  taking  of  testimony,  produce  and  cross-examine  witnesses, 
and  be  heard  in  person  or  by  counsel  upon  brief  and  at  the  oral  argument, 
if  oral  argument  is  granted. 

Dated  at ,  19 . 


[Petitioner 's  signature.^ 


[Office  and  P.  0.  Address.] 


[Attorney's  signature.] 


[Office  and  P.  0.  address.] 
No.  4. 
PETITION  FOR  REHEARING  OR  REARGUMENT. 

BEFORE    THE    I.VTBKSTATE    COAnrERCE    COMMISSION. 
PETITION. 


Docket  No.  . 

J 

Come-  now  the  complainant-  [or  defendant-]  in  the  above-entitled 
proceeding  and  respectfully  petition-  the  Commission  to  grant  a  rehearing 
[or  reargument]  therein,  and  in  support  of  said  petition  respectfully 
show- : 

I.  [Here  set  out  specifically  the  matters  claimed  to  be  erroneously 
decided,  with  a  brief  statement  of  the  alleged  errars,  in  conformity  mtli 
rule  XV  of  the  rules  of  practice.] 

Wherefore  petitioner-  pray-  that  a  reliearing  [or  reargumentj  bo 
granted  in  the  above-entitled  case  and  that  the  Commission  enter  such 
further  order  or  orders  in  the  premises  as  to  it  may  seem  reasonable 
and  just. 

Dated  at ,  19 . 


[Petitioner's  signature.] 


[Office  and  P.  0.  address.] 


[Attorney 's  signature.] 


[OffH-ce  and  P.  0.  address.] 
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No.   6. 

FORM     OF     ORIGINAL     COMPLAINT     IN     REPAEATION      CASES 
AGAINST    THE    AGENT    APPOINTED    BY    THE    PRESIDENT. 

«KF(!KK    THK    IXTKUSTATK    CfnrAOOUCK    COMMISSION. 
COMPLAINT. 


J 

The   complaint   of   tlie    above-named    complainant-,    respectfully   shows: 

I.  That  [complainant  or  complainants  should  here  state  nature  and 
pl<ice  of  bns-iness,  also  whether  a  corporation,  firm,  or  partnership,  and  if 
a,  firm  or  partnership,  the  individual  names  of  the  partners  composing  the 
same.] 

II.  That  defendant,  Walker  D.  Hines,  Director  General  of  Railroads, 
as  Agent,  is  an  officer  of  tlie  United  States  designated  by  the  President 
pursuant  to  the  provisions  of  section  206  of  the  ti'ansportation  act,  1920; 
that  the  railroads  and  systems  of  transportation  over  whose  lines  or  routes 
the  rates  [fares,  charges,  classificcitions,  regulations,  or  practices]  com- 
plained of  herein  ajjplied,  and  wliich  during  federal  control  were  operated 
by  the  Director  General  of  Railroads,  are  as  follows:  [Here  specify  the 
carriers  whose  railroads  or  systems  of  transportation  were  under  federal 
control  and  over  which  the  rates,  fares,  clmrges,  classifications,  regulations, 
or  practices  applied,  and  against  which  snch  complaint  would  have  ieen 
brought  if  such  railroad  or  system  had  not  been  under  federal  control  at 
the  time  the  matter  complained  of  took  place.] 

III.  That  [state  in  this  and  subsequent  paragraphs  to  be  numbered 
IV,  V,  etc.,  the  matter  or  matters  intended  to  be  complained  of,  naming 
every  rate,  fare,  charge,  classification,  regulation,  or  practice  the  lawfulness 
of  wMch  is  challenged,  and  also,  if  practicable,  each  point  of  origin  and 
point  of  destination  between  ivhich  the  rates,  etc.,  complained  of  were 
applied.  Where  it  is  impracticable  to  designate  each  point,  defined  terri- 
torial or  rate  groups  and  typical  points  should  be  designated.  Whenever 
practicable  tariff  references  should  be  given.     See  rule  III. 

Where  unjust  discrimination  or  undue  prejudice  is  clwrged,  the  facts 
constituting  the  basis  of  the  duirgc  should  be  clearly  stated;  that  is,  if 
the  unlawful  discrimination  icas  under  section  2,  the  person  or  persons 
claimed  to  have  been  injured  should  be  named,  and  the  kind  of  service  and 
kind  of  traffic,  together  with  the  claimed  similarity  of  circumstances  and 
conditions  of  transportation,  .should  be  set  forth.  See  rule  III(l).  // 
the  unlawful  discriAnination  was  under  section  3,  the  particular  person, 
company,  fiim,  corporation,  locality,  or  traffic  claimed  to  have  been  accorded 
undue  or  unreasonable  preference  or  advantage,  or  subjected  to  undue  or 
unreasonable  prejudice  or  disadvantage,  should  be  stated.  See  rule 
Ill(m).] 
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X.  That  by  reason  of  the  facts  stated  in  the  foregoing  paragraphs 
complainant-  has/have  been  subjected  to  the  payment  of  rates  [fares  or 
clmrges]  for  transportation  which  -were  (1)  unjust  and  unreasonable  in 
violation  of  section  10  of  the  federal  control  act;  (2)  unjust  and  unreason- 
able in  violation  of  section  1  of  the  interstate  commerce  act,  and/or 
(3)  unjustly  discriminatory  in  violation  of  section  2,  and/or  (4)  unduly 
]  referential  or  prejudicial  in  violation  of  section  3.  [Use  allegation  (1) 
and  one  or  more  of  the  others  according  to  the  facts  intended  to  be 
charged.] 

Wherefore  complainant-  pray-  that  defendant  may  be  required  to 
answer  the  charges  herein;  that  after  due  hearing  and  investigation  an 
order  be  made  commanding  said  defendant  to  pay  to  complainant-  by 
way  of  reparation  for  the  unlawful  charges  hereinbefore  alleged  the  sum  of 

or   suc-h   other   sum   as,   in   view   of   the   evidence  to   be   adduced 

herein,  the  Commission  shall  determine  that  complainant-  is/are  entitled 
to  as  an  award  of  damages  under  the  provisions  of  said  acts  for  violations 
thereof,  and  tliat  such  other  and  further  order  or  orders  be  made  as  the 
Commission  may  consider  proper  in  the  premises. 

Dated  at ,  19—. 


[Compl-ainant ' s  signature.'] 


[Office  and  P.  0.  address.] 


[Attorney's  signature.] 


[Office  and  P.  0.  address.] 


II 

RULES  OF  PRACTICE  TOR  THE  COURTS  OF  EQUITY  OF  THE 
UNITED  STATES. 

Rule  1. 

DISTRICT  COURT  ALWAYS  OPEN  FOR  CERTAIN  PURPOSES- 
ORDERS  AT  CHAMBERS. 

Tlie  district  courts,  as  courts  of  equity,  shall  be  deemed  always  open 
for  the  purpose  of  filing  any  pleading,  of  issuing  and  returning  mesne  and 
final  process,  and  of  making  and  directing  all  interlocutory  motions,  orders, 
rules  and  other  proceedings  preparatory  to  the  hearing,  upon  their  merits, 
of  all  causes  pending  therein. 

Any  district  judge  may,  upon  reasonable  notice  to  the  parties,  make, 
direct,  and  award,  at  chambers  or  in  the  clerk's  office,  and  in  vacation  as 
well  as  in  term,  all  such  process,  commissions,  orders,  rules  and  other  pro- 
ceedings, whenever  the  same  are  not  grantable  of  course,  according  to  the 
rules  and  practice  of  the  court. 

2. 

CLERK'S   OFFICE   ALWAYS   OPEN,  EXCEPT,  ETC. 

The  clerk's  office  shall  be  open  during  business  hours  on  all  days,  except 
Sundays  and  legal  holidays,  and  the  clerk  shall  be  in  attendance  for  the 
purpose  of  receiving  and  disposing  of  all  motions,  rules,  orders  and  other 
proceedings  which  are  grantable  of  course. 

3. 

BOOKS   KEPT  BY  CLERK  AND  ENTRIES   THEREIN. 

The  clerk  shall  keep  a  book  known  as  "Equity  Docket,"  in  which  he 
shall  enter  each  suit,  with  a  file  number  corresponding  to  the  folio  in  the 
book.  All  papers  and  orders  filed  with  the  clerk  in  the  suit,  all  process 
issued  and  returns  made  thereon,  and  all  appearances  shall  be  noted  briefly 
and  chronologically  in  this  book  on  the  folio  assigned  to  the  suit  and  shall 
be  marked  with  its  file  number. 

The  clerk  shall  also  keep  a  book  entitled  "Order  Book,"  in  which  shall 
be  entered  at  length,  in  the  order  of  their  making,  all  orders  made  or 
passed  by  him  as  of  course  and  also  all  orders  made  or  passed  by  the  judge 
in  chambers. 
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He  shall  also  keep  au  "Equity  Journal,"  in  which  shall  be  entered  all 
orders,  decrees  and  proceedings  of  the  court  in  equity  causes  in  term  time. 

Separate  and  suitable  indices  of  the  Equity  Docket,  Order  Book  and 
Ecjuity  Journal  shall  be  kept  by  the  clerk  under  the  direction  of  the  court. 


NOTICE   OF  ORDERS. 

Neither  the  noting  of  an  order  in  the  Equity  Docket  nor  its  entry  in  the 
Order  Book  shall  of  itself  be  deemed  notice  to  the  parties  or  their  solic- 
itors; and  when  an  order  is  made  without  prior  notice  to,  and  in  the  ab- 
sence of,  a  party,  the  clerk,  unless  otherwise  directed  by  the  court  or 
judge,  shall  forthwith  send  a  copy  thereof,  by  mail,  to  such  party  or  his 
solicitor  and  a  note  of  such  mailing  shall  be  made  in  the  Equity  Docket, 
which  shall  be  taken  as  suflScient  proof  of  due  notice  of  the  order. 


MOTIONS   GRANTABLE   OF  COURSE   BY  CLERK. 

All  motions  and  applications  in  the  clerk's  office  for  the  issuing  of  mesne 
process  or  final  process  to  enforce  and  execute  decrees;  for  taking  bills 
pro  confesso;  and  for  other  proceedings  in  the  clerk's  office  which  do  not 
require  any  allowance  or  order  of  the  court  or  of  a  judge,  shall  be  deemed 
motions  and  applications  grantable  of  course  by  the  clerk;  but  the  same 
may  be  suspended,  or  altered,  or  rescinded  by  the  judge  upon  special  cause 
shown. 

6. 

MOTION  DAY. 

Each  district  court  shall  establish  regular  times  and  places,  not  less 
than  once  each  month,  when  motions  requiring  notice  and  hearing  may  be 
made  and  disposed  of;  but  the  judge  may  at  any  time  and  place,  and  on 
such  notice,  if  any,  as  he  may  consider  reasonable,  make  and  direct  all 
interlocutory  orders,  rulings  and  proceedings  for  the  advancement,  conduct 
and  hearing  of  cases.  If  the  public  interest  permits,  the  senior  circuit 
judge  of  the  circuit  may  dispense  with  the  motion  day  during  not  to  exceed 
two  months  in  the  year  in  any  district. 

7. 

PROCESS,  MESNE  AND  FINAL. 

The  process  of  subpoena  shall  constitute  the  proper  mesne  process  in  all 
suits  in  equity,  in  the  first  instance,  to  require  the  defendant  to  appear 
and  answer  the  bill;   and,  unless  otherwise  provided  in  these  rules  or  spe- 
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cially  ordered  by  the  court,  a  writ  of  attachment  and,  if  the  defendant 
cannot  be  found,  a  writ  of  sequestraUon,  or  a  writ  of  assistance  to  enforce 
a  delivery  of  possession,  as  the  case  may  require,  shall  be  the  proper  pro- 
cess to  issue  for  the  purpose  of  compelling  obedience  to  any  interlocutory 
or  final  order  or  decree  of  the  court. 

8. 

ENFOECEMENT  OF  FINAL  DECREES. 

Final  process  to  execute  any  decree  may,  if  the  decree  be  solely  for  the 
payment  of  money,  be  by  a  writ  of  execution,  in  the  form  used  in  the  dis- 
trict" court  in  suits  at  common  law  in  actions  of  assumpsit.  If  the  decree 
be  for  the  performance  of  any  specific  act,  as,  for  example,  for  the  execu- 
tion of  a  conveyance  of  land  or  the  delivering  up  of  deeds  or  other  docu- 
ments, the  decree  shall,  in  all  cases,  prescribe  the  time  within  which  the 
act  shall  be  done,  of  which  the  defendant  shall  be  bound,  without  further 
service,  to  take  notice;  and  upon  affidavit  of  the  plaintiff,  filed  in  the 
clerk's  office,  that  the  same  has  not  been  complied  within  the  prescribed 
time,  the  clerk  shall  issue  a  writ  of  attachment  against  the  delinquent 
party,  from  which,  if  attached  thereon,  he  shall  not  be  discharged,  unless 
upon  a  full  compliance  with  the  decree  and  the  payment  of  all  costs,  or 
upon  a  special  order  of  the  court,  or  a  judge  thereof,  upon  motion  and 
affidavit,  enlarging  the  time  for  the  performance  thereof.  If  the  delinquent 
party  cannot  be  found  a  writ  of  sequestration  shall  issue  against  his  estate, 
ujion  the  return  of  non  est  inventus,  to  compel  obedience  to  the  decree.  If 
a  mandatory  order,  injunction  or  decree  for  the  specific  ^performance  of 
any  act  or  contract  be  not  complied  with,  the  court  or  a  judge,  besides, 
or  instead  of,  proceedings  against  the  disobedient  party  for  a  contempt 
or  by  sequestration,  may  by  order  direct  that  the  act  required  to  be  done 
be  done,  so  far  as  practicable,  by  some  other  person  appointed  by  the 
court  or  judge,  at  the  cost  of  the  disobedient  party,  and  the  act,  when  so 
done,  shall  have  like  effect  as  if  done  by  him. 

9. 

WRIT  OF  ASSISTANCE. 

When  any  decree  or  order  is  for  the  delivery  of  possession,  upon  proof 
made  by  affidavit  of  a  demand  and  refusal  to  obey  the  decree  or  order,  the 
party  prosecuting  the  same  shall  be  entitled  to  a  writ  of  assistance  from 
the  clerk  of  the  court. 

10. 

DECREE  FOR  DEFICIENCY  IN  FORECLOSURES,  ETC. 

In  suits  for  the  foreclosure  of  mortgages,  or  the  enforcement  of  other 
liens,  a  decree  may  be  rendered  for  any  balance  that  may  be  found  due  to 
the  plaintiff'  over  and  above  the  proceeds  of  the  sale  or  sales,  and  execution 
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may  issue  for  the  collection  of  the  same,  as  is  provided  iu  rule  8  when  the 
decree  is  solely  for  the  payment  of  money. 

11. 

PROCESS  IN  BEHALF  OF  AND  AGAINST  PERSONS  NOT  PARTIES. 

Every  person,  not  being  a  party  in  any  cause,  who  has  obtained  an  order, 
or  in  whose  favor  an  order  shall  have  been  made,  may  enforce  obedience 
to  such  order  by  the  same  process  as  if  he  were  a  party;  and  every  person, 
not  being  a  party,  against  whom  obedience  to  any  order  of  the  court  may 
be  enforced,  shall  be  liable  to  the  same  process  for  enforcing  obedience  to 
such  orders  as  if  he  were  a  party. 

12. 

ISSUE  OF   SUBPCENA— TIME  FOR  ANSWER. 

Whenever  a  bill  is  filed,  and  not  before,  the  clerk  shall  issue  the  pro- 
cess of  subpcena  thereon,  as  of  course,  upon  the  application  of  the  plain- 
riff,  which  shall  contain  the  names  of  the  parties  and  be  returnable  into 
the  clerk's  office  twenty  days  from  the  issuing  thereof.  At  the  bottom  of 
the  subpoena  shall  be  placed  a  memorandum,  that  the  defendant  is  required 
to  file  his  answer  or  other  defense  in  the  clerk's  office  on  or  before  the 
twentieth  day  after  service,  excluding  the  day  thereof;  otherwise  the  bill 
may  be  taken  pro  canfesso.  Where  there  are  more  than  one  defendant,  a 
writ  of  subpoena  may,  at  the  election  of  the  plaintiff,  be  sued  out  separately 
for  each  defendant,  or  a  joint  subpoena  against  all  the  defendants. 

13. 

MANNER  OF  SERVING  SUBPCENA. 

The  services  of  all  subpoenas  shall  be  by  delivering  a  copy  thereof  to  the 
defendant  personally,  or  by  leaving  a  copy  thereof  at  the  dwelling-house 
or  usual  place  of  abode  of  each  defendant,  with  some  adult  person  who  is 
a  member  of  or  resident  in  the  family. 

14. 

ALIAS  SUBPCENA. 

Whenever  any  subpoena  shall  be  returned  not  executed  as  to  any  defend- 
ant, the  plaintiff  shall  be  entitled  to  other  subpoenas  against  such  defend- 
ant, until  due  service  is  made. 

15. 
PROCESS,  BY  WHOM  SERVED. 

The  service  of  all  process,  mesne  and  final,  shall  be  by  the  marshal  of 
the  district,  or  his  deputy,  or  by  some  other  person  specially  appointed  by 
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the  court  or  judge  for  that  purpose^  and  not  otherwise.     In  the  latter  case, 
the  person  serving  the  process  shall  make  aflSdavit  thereof. 

16. 

DEFENDANT  TO  ANSWER— DEFAULT— DECREE  PRO  CONFESSO. 

It  shall  be  the  duty  of  the  defendant,  unless  the  time  shall  be  enlarged, 
for  cause  shown,  by  a  judge  of  the  court,  to  file  his  answer  or  other  de- 
fense to  the  bill  in  the  clerk's  office  within  the  time  named  in  the  sub- 
poena as  required  by  rule  12.  In  default  thereof  the  plaintiff  may,  at  his 
election,  take  an  order  as  of  course  that  the  bill  be  taken  pro  confesso; 
and  thereupon  the  cause  shall  be  proceeded  in  ex  parte. 

17. 

DECREE  PRO  CONFESSO  TO  BE  FOLLOWED  BY  FINAL  DECREE- 
SETTING  ASIDE   DEFAULT. 

When  the  bill  is  taken  pro  confesso  the  court  may  proceed  to  a  final 
decree  at  any  time  after  the  expiration  of  thirty  days  after  the  entry  of 
the  order  pro  confesso,  and  such  decree  shall  be  deemed  absolute,  unless 
the  court  shall,  at  the  same  term,  set  aside  the  same,  or  enlarge  the  time 
for  filing  the  answer,  upon  cause  shown  upon  motion  and  affidavit.  No 
such  motion  shall  be  granted,  unless  upon  the  payment  of  the  costs  of  the 
plaintiff  up  to  that  time,  or  such  part  thereof  as  the  court  shall  deem 
reasonable,  and  unless  the  defendant  shall  undertake  to  file  his  answer 
within  such  time  as  the  court  shall  direct,  and  submit  to  such  other  terms 
as  the  court  shall  direc-t,  for  the  purpose  of  speeding  the  cause. 

18. 

PLEADINGS— TECHNICAL  FORMS  ABROGATED. 

Unless  otlierwise  prescribed  by  statute  or  these  rules  the  technical  forms 
of  pleadings  in  equity  are  abolished. 

19. 

AMENDMENTS  GENERALLY. 

The  court  may  at  any  time,  in  furtlierance  of  justice,  upon  such  terms 
as  may  be  just,  permit  any  process,  proceeding,  pleading  or  record  to  be 
amended,  or  material  supplemental  matter  to  be  set  forth  in  an  amended 
or  supplemental  pleading.  The  court,  at  every  stage  of  the  proceeding, 
must  disregard  any  error  or  defect  in  the  proceeding  which  does  not  affect 
the  substantial  rights  of  the  parties. 
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20. 


FURTHER    AND    PARTICULAR    STATEMENT    IN   PLEADING   MAY 

BE  REQUIRED. 

A  fuitlier  and  better  statement  of  the  nature  of  the  claim  or  defense,  or 
further  and  better  particulars  of  any  matter  stated  in  any  pleading,  may 
in  any  case  be  ordered,  upon  such  terms^  as  to  costs  and  otherwise,  as  may 
be  just. 

21. 

SCANDAL   AND  IMPERTINENCE. 

The  right  to  except  to  bills,  answers,  and  other  proceedings  for  scandal 
or  impertinence  shall  not  obtain,  but  the  court  may,  upon  motion  or  its 
own  initiative,  order  any  redundant,  impertinent  or  scandalous  matter 
stricken   out,  upon  such  terms  as  the  court  shall  think  fit. 

22. 

ACTION  AT  LAW  ERRONEOUSLY  BEGUN  AS  SUIT  IN  EQUITY- 
TRANSFER. 

If  at  any  time  it  appear  that  a  suit  commenced  in  equity  should  have 
been  brought  as  an  action  on  the  law  side  of  the  court,  it  shall  be  forth- 
with transferred  to  the  law  side  and  be  there  proceeded  with,  with  only 
such  alteration  in  the  pleadings  as  shall  be  essential. 

23. 

MATTERS   ORDINARLY   DETERMINABLE    AT   LAW,   WHEN    ARIS- 
ING IN  SUIT  IN  EQUITY  TO  BE  DISPOSED  OF  THEREIN. 

If  in  a  suit  in  equity  a  matter  ordinarily  determinable  at  law  arises,  such 
mattiH-  ^yhall  be  determined  in  that  suit  according  to  the  principles  applic- 
able, without  sending  the  case  or  question  to  the  law  side- -of  the  court. 


24.     • 

SIGNATURE  .OF  COUNSEL. . 

Every  bill  or  other  pleading  shall  be  signed  individually  by  one  or  more 
solicitors  of  record,  and  such  signatures  shall  be  considered  as  a  certificate 
by  each  solicitor  that  he  has  read  the  pleading  so  signed  by  him;  that  upon 
the  instructions  laid  before  him  regarding  the  case  there  is  good  ground 
for  the  same;  that  no  scandalous  matter  is  inserted  in  the  pleading;  and 
that  it  is  not  interposed  for  delay.  ■ 
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25. 
BILL  OF  COMPLAINT— CONTENTS. 

Hereafter  it  shall  Ije  sufficient  that  a  bill  in  equity  shall  contain,  in 
addition  to  the  usual  caption: 

First,  the  full  name,  when  known,  of  each  plaintiff  and  defendant,  and 
the  citizenship  and  residence  of  each  party.  If  any  party  be  under  any 
disability  that  fact  shall  be  stated. 

Second,  a  short  and  plain  statement  of  the  grounds  upon  which  the 
court's  jurisdiction  depends. 

Third,  a  short  and  simple  statement  of  the  ultimate  facts  upon  which 
the  plaintiff  asks  relief,  omitting  any  mere  statement  of  evidence. 

Fourth,  if  there  are  persons  other  than  those  named  as  defendants  wlio 
appear  to  be  proper  parties,  the  bill  should  state  why  they  are  not  made 
parties — as  that  they  are  not  within  the  jurisdiction  of  the  court,  or  cannot 
he  made  parties  without  ousting  the  jurisdiction. 

Fifth,  a  statement  of  and  prayer  for  any  special  relief  pending  the  suit 
or  on  final  hearing,  which  may  be  stated  and  sought  in  alternative  forms. 
If  special  relief  pending  the  suit  be  desired  the  bill  should  be  verified  by 
the  oath  of  the  plaintiff,  or  someone  having  knowledge  of  the  facts  upon 
which  such  relief  is  asked. 

26. 

JOINDER  OF  CAUSES  OF  ACTION. 

The  plaintiff  may  join  in  one  bill  as  many  causes  of  action,  cognizable  in 
equity,  as  he  may  have  against  the  defendant.  But  nhen  there  are  more 
than  one  plaintiff,  the  causes  of  action  joined  must  be  joint,  and  if  there 
be  more  than  one  defendant  the  liability  must  be  one  asserted  against  all 
of  the  material  defendants,  or  sufficient  grounds  must  appear  for  uniting 
the  causes  of  action  in  order  to  promote  the  convenient  administration  of 
justice.  If  it  appear  that  any  such  causes  of  action  cannot  be  conveniently 
disposed  of  together,  the  court  may  order  separate  trials. 

27. 

STOCKHOLDER'S  BILL. 

Every  bill  brought  by  one  or  more  stockholders  in  a  corporation  against 
the  corporation  and  other  parties,  founded  on  rights  which  may  properly 
be  asserted  l>y  tlio  corporation,  must  be  verified  by  oath,  and  must  contain 
an  allegation  that  the  plaintiff  was  a  shareholder  at  the  time  of  the  trans- 
action of  which  he  complains,  or  that  his  share  had  devolved  on  him  since 
by  operation  of  law,  and  that  the  suit  is  not  a  collusive  one  to  confer  on  a 
court   of  the   United   States  jurisdiction  of   u   case  of  which   it  would   not 
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otherwise  have  cognizance.  It  must  also  set  forth  with  particularity  the 
efforts  of  the  plaintiff  to  secure  such  action  as  he  desires  on  the  part  of 
the  managing  directors  or  trustees,  and,  if  necessary,  of  the  shareholders, 
and  the  causes  of  his  failure  to  obtain  such  action,  or  the  reasons  for  not 
making  such  effort. 

28. 

AMENDMENT  OF  BILL  AS  OF  COURSE. 

The  plaintiff  may,  as  of  course,  amend  his  bill  before  the  defendant 
has  responded  thereto,  but  if  such  amendment  be  filed  after  any  copy  has 
issued  from  the  clerk  's  office,  the  plaintiff  at  his  own  cost  shall  furnish  to 
the  solicitor  of  record  of  each  opposing  party  a  copy  of  the  bill  as  amended, 
unless  otherwise  ordered  by  the  court  or  judge. 

After  pleading  filed  by  any  defendant,  plaintiff  may  amend  only  by 
consent  of  the  defendant  or  leave  of  the  court  or  judge. 

29. 

DEFENSES— HOW  PRESENTED. 

Demurrers  and  pleas  are  abolished.  Every  defense  in  point  of  law  aris- 
ing upon  the  face  of  the  bill,  whether  for  misjoinder,  nonjoinder,  or  in- 
sufficiency of  fact  to  constitute  a  valid  cause  of  action  in  equity,  which 
might  heretofore  have  been  made  by  demurrer  or  plea,  shall  be  made  by 
motion  to  dismiss  or  in  the  answer;  and  every  such  point  of  law  going  to 
the  whole  or  a  material  part  of  the  cause  or  causes  of  action  stated  in  the 
bill  may  be  called  up  and  disposed  of  before  final  hearing  at  the  discretion 
of  the  court.  Every  defense  heretofore  presentable  by  plea  in  bar  or  abate- 
ment shall  be  made  in  the  answer  and  may  be  separately  heard  and  disposed 
of  before  the  trial  of  the  principal  case  in  the  discretion  of  the  court.  If 
the  defendant  move  to  dismiss  the  bill  or  any  part  thereof,  the  motion  may 
be  set  down  for  hearing  by  either  party  ui)on  five  days'  notice,  and,  if  it 
be  denied,  answer  shall  be  filed  within  five  days  thereafter  or  a  decree  pro 
(■(Hifctiso  entered. 

30. 

ANSWER— CONTENTS— COUNTER-CLAIM. 

Tlie  defendant  in  his  answer  shall  in  short  and  siniidc  terms  set  out  his 
defense  to  each  claim  asserted  by  the  bill,  omitting  any  mere  statement 
of  evidence  and  avoiding  any  general  denial  of  the  averments  of  the  bill, 
but  specifically  admitting  or  denying  or  explaining  the  facts  upon  which 
the  plaintiff  relies,  unless  the  defendant  is  without  knowledge,  in  which 
case   he   sliiill   so   state,  s\ich   statement   operating  as  a   denial.     Averments 
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other  than  of  value  or  amount  of  damage,  if  not  denied,  shall  be  deemed 
confessed,  except  as  against  an  infant,  lunatic  or  other  person  7wn  compos 
and  not  under  guardianship,  but  the  answer  may  V)e  amended,  by  leave  of 
the  court  or  judge,  upon  reasonable  notice,  so  as  to  put  any  averment  in 
issue,  when  justice  requires  it.  The  answer  may  state  as  many  defenses,  in 
the  alternative,  regardless  of  consistency,  as  the  defendant  deems  essential 
to  his  defense. 

The  answer  must  state  in  short  and  simple  form  any  counter-claim  aris- 
ing out  of  the  transaction  which  is  the  subject  matter  of  the  suit,  and  may, 
without  cross-bill,  set  out  any  set-off  or  counter-claim  against  the  plaintiff 
which  might  be  the  subject  of  an  independent  suit  in  equity  against  him, 
and  such  set-off  or  counter-claim,  so  set  up,  shall  have  the  same  effect  as 
a  cross-suit,  so  as  to  enable  the  court  to  pronounce  a  final  judgment  in  the 
same  suit  both  on  the  original  and  crossclaims. 

31. 

REPLY— WHEN  REQUIRED— WHEN  CAUSE  AT  ISSUE. 

Unless  the  answer  assert  a  set-off  or  counter-claim,  no  reply  shall  be 
required  without  special  order  of  the  court  or  judge,  but  the  cause  shall 
be  deemed  at  issue  upon  the  filing  of  the  answer,  and  any  new  or  affirmative 
matter  therein  shall  be  deemed  to  be  denied  by  the  plaintiff.  If  the  answer 
include  a  setoff  or  counter-claim,  the  party  against  whom  it  is  asserted 
shall  reply  within  ten  days  after  the  filing  of  the  answer,  unless  a  longer 
time  be  allowed  by  the  court  or  judge.  If  the  counter-claim  is  one  which 
affects  the  rights  of  other  defendants  they  or  their  solicitors  shall  be  served 
with  a  copy  of  the  same  within  ten  days  from  the  filing  thereof,  and  ten 
days  shall  be  accorded  to  such  defendants  for  filing  a  reply.  In  default  of 
a  reply,  a  decree  pro  confesso  on  the  counter-claim  may  be  entered  as  in 
default  of  an  answer  to  the  bill. 

32. 

ANSWER  TO  AMENDED  BILL. 

In  every  case  where  an  amendment  to  the  bill  shall  be  made  after  answer 
filed,  the  defendant  shall  put  in  a  new  or  supplemental  answer  within  ten 
days  after  that  on  which  the  amendment  or  amended  bill  is  filed,  unless  the 
time  is  enlarged  or  it  is  otherwise  ordered  by  a  judge  of  the  court;  and 
upon  his  default,  the  like  proceedings  may  be  had  as  upon  an  omission  to 
put  in  an  answer. 

33. 

TESTING  SUrnCIENCY  OF  DEFENSE. 

Exceptions  for  insufficiency  of  an  answer  are  abolished.  But  if  an  answer 
set  up  an  affirmative   defense,  set-off   or  counter-claim,  the  plaintiff  may, 
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upon  five  days'  notice,  or  such  further  time  as  the  court  may  allow,  test 
the  sufticiency  of  the  same  by  motion  to  strike  out.  If  found  insufficient 
Init  amenable  the  court  may  allow  an  amendment  upon  terms,  or  strike  out 
the  matter. 


34. 


SUPPLEMENTAL  PLEADINO. 

Upon  application  of  either  party  the  court  or  judge,  may,  upon  reason- 
able notice  and  such  terms  as  are  just,  permit  him  to  file  and  serve  a  sup- 
plemental pleading,  alleging  material  facts  occurring  after  Ms  former 
})leading,  or  of  which  he  was  ignorant  when  it  was  made,  including  the 
judgment  or  decree  of  a  competent  court  rendered  after  the  commencement 
of  tlie  suit  determining  the  matters  in  controversy  or  a  part  thereof. 


35. 


BILLS  OF  EEVIVOR  AND  SUPPLEMENTAL  BILLS— FORM. 

It  shall  not  be  necessary  in  any  bill  of  revivor  or  supplemental  bill  to 
set  forth  any  of  the  statements  in  the  original  suit,  unless  the  special  cir- 
cumstances of  the  case  may  require  it. 

36. 

OFFICERS  BEFORE  WHOM  PLEADINGS  VERIFIED. 

Every  pleading  which  is  required  to  be  sworn  to  by  statute,  or  these 
rules,  may  be  verified  before  any  justice  or  judge  of  any  court  of  the 
United  States,  or  of  any  State  or  Territory,  or  of  the  District  of  Columbia, 
or  any  clerk  of  any  court  of  the  United  States,  or  of  any  Territory,  or  of 
the  District  of  Columbia,  or  any  notary  public. 


37. 


PARTIES  GENERALLY— INTERVENTION. 


Every  action  shall  be  prosecuted  in  the  name  of  the  real  party  in  interest, 
but  an  executor,  administrator,  guardian,  trustee  of  an  express  trust, 
a  party  with  whom  or  in  whose  name  a  contract  has  been  made  for  the 
benefit  of  another,  or  a  party  expressly  authorized  by  statute,  may  sue  in 
his  own  name  without  joining  with  him  the  party  for  whose  benefit  the 
action  is  brought.  All  persons  having  an  interest  in  the  subject  of  the 
action  and  in  obtaining  the  relief  demanded  may  join  as  plaintiffs,  and 
any  person  may  be  made  a  defendant  who  has  or  claims  an  interest  adverse 
to  the  plaintiff.     Any  person  may  at  any  time  be  made  a  party  if  his  pres- 
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cnee  is  necessary  or  proper  to  a  complete  determination  of  the  cause. 
Persons  having  a  united  interest  must  be  joined  on  the  same  side  as  plain- 
tiffs or  defendants,  but  wlien  any  one  refuses  to  join,  lie  may  for  sucli 
reason  lie  made  a  defendant. 

Anyone  claimino;  an  interest  in  the  litigation  may  at  any  time  be  per- 
mitted to  assert  liis  right  by  intervention,  but  the  intervention  shall  be  in 
subordiniitioii  to.  iind  in  recognition  of,  tlie  jiropriety  of  tlie  main  p>o- 
ceeding. 

38. 

EEPRESENTATIVES   OF   CLASS. 

When  the  question  is  one  of  connnon  or  general  interest  to  many  per- 
sons constituting  a  class  so  numerous  as  to  make  it  impracticable  to  bring 
them  all  before  the  court,  one  or  more  may  sue  or  defend   for  the   whole. 

39. 

ABSENCE  OF  PEESONS  WHO  WOULD  BE  PROPER  PARTIES. 

In  all  cases  where  it  shall  appear  to  the  court  that  persons,  who  miglit 
otherwise  be  deemed  proper  parties  to  the  suit,  cannot  be  made  parties  by 
reason  of  their  being  out  of  the  jurisdiction  of  the  court,  or  incapable 
otherwise  of  being  made  parties,  or  because  their  joinder  would  oust  the 
jurisdiction  of  the  court  as  to  the  parties  before  the  court,  the  court  may, 
in  its  discretion,  proceed  in  the  cause  without  making  such  persons  parties; 
and  in  such  cases  the  decree  shall  be  without  prejudice  to  the  rights  of  the 
absent  parties. 

40. 

NOMINAL  PARTIES. 

Where  no  account,  payment,  conveyance,  or  other  direct  relief  is  sought 
against  a  party  to  a  suit,  not  being  an  infant,  the  party,  upon  service  of 
the  subpoena  upon  him,  need  not  appear  and  answer  the  bill,  unless  the 
plaintiff"  specially  requires  him  to  do  so  by  the  prayer;  but  he  may  apj^ear 
and  answer  at  his  option ;  and  if  he  does  not  appear  and  answer  he  shall 
be  bound  by  all  the  proceedings  in  tlie  cause.  If  the  plaintiff  shall  require 
him  to  appear  and  answer  he  shall  be  entitled  to  the  costs  of  all  the  pro- 
ceedings against  him,  unless  the  court   shall  otherwise  direct. 

41. 

SUIT  TO  EXECUTE  TRUSTS  OF  WILL— HEIR  AS  PARTY. 

In  suits  to  execute  tlie  trusts  of  a  will,  it  shall  not  be  necessary  to 
make  tlie  heir  at  law  a  jarty;   but  the  plaintiff  shall  be  at  liberty  to  make 
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the  heir  at  law  a  party  where  he  desires  to  have  the  ■will  established  against 
him. 

42. 

JOINT  AND  SEVEEAL  DEMANDS. 

In  all  cases  in  which  the  plaintiff  has  a  joint  and  several  demand  against 
several  persons,  either  as  principals  or  sureties,  it  shall  not  be  necessary  to 
bring  before  the  court  as  parties  to  a  suit  concerning  such  demand  all  the 
persons  liable  thereto;  but  the  plaintiff  may  proceed  against  one  or  more  of 
the  persons  severally  liable. 

43. 

DEFECT  OF  PARTIES— RESISTING  OBJECTION. 

Where  the  defendant  shall  by  his  answer  suggest  that  the  bill  of  com- 
plaint is  defective  for  want  of  parties,  the  plaintiff  may,  within  fourteen 
days  after  answer  filed,  set  down  the  cause  for  argument  as  a  motion  upon 
that  objection  only;  and  where  the  plaintiff  shall  not  so  set  down  his  cause, 
but  shall  proceed  therewith  to  a  hearing,  notwithstanding  an  objection  for 
want  of  parties  taken  by  the  answer,  he  shall  not  at  the  hearing  of  the 
cause,  if  the  defendant's  objection  shall  then  be  allowed,  be  entitled  as  of 
course  to  an  order  to  amend  his  bill  by  adding  parties;  but  the  court  shall 
be  at  liberty  to  dismiss  the  bill,  or  to  allow  an  amendment  on  such  terms 
as  justice  may  require. 

44. 

DEFECT  OF  PARTIES— TARDY  OBJECTION. 

If  the  defendant  shall,  at  tiie  hearing  of  a  cause,  object  that  a  suit  is 
defective  for  want  of  parties,  not  having  by  motion  or  answer  taken  the 
objection  and  therein  specified  by  name  or  description  the  parties  to  whom 
the  objection  applies,  the  court  shall  be  at  liberty  to  make  a  decree  saving 
the  rights  of  the  absent  parties. 

45. 
DEATH  OF  PARTY— REVIVOR. 

In  the  event  of  the  death  of  either  party  the  court  may,  in  a  proper  case, 
upon  motion,  order  the  suit  to  be  revived  by  the  substitution  of  the  proper 
parties.  If  the  successors  or  representatives  of  the  deceased  party  fail  to 
make  such  application  within  a  reasonable  time,  then  any  other  party  may, 
on  mot'on,  apply  for  such  relief,  and  the  court,  upon  any  such  motion  may 
make  the  necessary  orders  for  notice  to  the  parties  to  be  substituted  and 
for  the  filing  of  such  pleadings  or  amendments  as  may  be  necessary. 
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46. 

TRIAL— TESTIMONY  USUALLY   TAKEN   IN  OPEN  COURT- 
RULINGS  ON  OBJECTIONS  TO  EVIDENCE. 

In  all  trials  in  equity  the  testimony  of  witnesses  shall  be  taken  orally 
in  open  court,  except  as  otherwise  provided  by  statute  or  these  rules.  The 
court  shall  pass  upon  the  admissibility  of  all  evidence  offered  as  in  actions 
at  law.  When  evidence  is  offered  and  excluded,  and  the  party  against  whom 
the  ruling  is  made  excepts  thereto  at  the  time,  the  court  shall  take  and 
report  so  much  thereof,  or  make  such  a  statement  respecting  it,  as  will 
cl.arly  show  the  character  of  the  evidence,  the  form  in  which  it  was  offercu, 
the  objection  made,  the  ruling,  and  the  exception.  If  the  appellate  court 
shall  be  of  opinion  that  the  evidence  should  have  been  admitted,  it  shall 
not  reverse  the  decree  unless  it  be  clearly  of  opinion  that  material  preju- 
dice will  result  from  an  aiSrmance,  in  which  event  it  shall  direct  such  further 
jteps  as  justice  may  require. 

47. 

DEPOSITIONS— TO  BE  TAKEN  IN  EXCEPTIONAL  INSTANCES. 

The  court,  upon  application  of  either  party,  when  allowed  by  statute,  or 
for  good  and  exceptional  cause  for  departing  from  the  general  rule,  to  be 
shown  by  affidavit,  may  permit  the  deposition  of  named  witnesses,  to  be 
used  before  the  court  or  upon  a  reference  to  a  master,  to  be  taken  before 
an  examiner  or  other  named  officer,  upon  the  notice  and  terms  specified  in 
the  order.  All  depositions  taken  under  a  statute,  or  under  any  such  order 
of  the  court,  shall  be  taken  and  filed  as  follows,  unless  otherwise  ordered  by 
the  court  or  judge  for  good  cause  shown:  Those  of  the  plaintiff  within  sixty 
days  from  the  time  the  cause  is  at  issue;  those  of  the  defendant  within 
thirty  days  from  the  expiration  of  the  time  for  the  filing  of  plaintiff's 
depositions;  and  rebutting  depositions  by  either  party  within  twenty  days 
after  the  time  for  taking  original  depositions  expires. 

48. 

TESTIMONY  OF  EXPERT  WITNESSES  IN  PATENT  AND  TRADE- 
MARK CASES. 

In  a  case  involving  the  validity  or  scope  of  a  patent  or  trade-mark,  the 
district  court  may,  upon  petition,  order  that  the  testimony  in  chief  of 
expert  witnesses,  whose  testimony  is  directed  to  matters  of  opinion,  be  set 
forth  in  affidavits  and  filed  as  follows:  Those  of  the  plaintiff  within  forty 
days  after  the  cause  is  at  issue;  those  of  the  defendant  within  twenty  days 
after  plaintiff's  time  has  expired;  and  rebutting  affidavits  within  fifteen 
days  after  the  expiration  of  the  time  for  filing  original  affidavits.     Should 
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the  opposite  party  desire  tlie  piodiictioii  of  any  affiant  for  cross-examina- 
tion, the  court  or  judge  shall,  on  motion,  direct  that  said  cross-examination 
and  any  re-examination  take  place  before  the  court  upon  the  trial,  and 
unless  the  affiant  is  produced  and  submits  to  cross-examination  in  compli- 
ance with  such  direction,  his  affidavit  shall  not  be  used  as  evidence  in  the 
cause. 

49. 

EVIDENCE   TAKEN  BEFORE  EXAMINERS,  ETC. 

All  evidence  offered  before  an  examiner  or  like  officer,  together  with  any 
objections,  shall  be  saved  and  returned  into  the  court.  Depositions,  whether 
upon  oral  examination  before  an  examiner  or  like  officer  or  otherwise,  shall 
be  taken  upon  questions  and  answers  reduced  to  writing,  or  in  the  form  of 
narrative,  and  the  witness  shall  be  subject  to  cross  and  re-examination. 

50. 

STEISrOGRAPHER— APPOINTMENT— FEES. 

When  deemed  necessary  by  the  court  or  officer  taking  testimony,  a  stenog- 
rapher may  be  appointed  who  shall  take  down  testimony  in  shorthand  and, 
if  required,  transcribe  the  same.  His  fee  shall  be  fixed  by  the  court  and 
taxed  ultimately  as  costs:  The  expense  of  taking  a  deposition,  or  the  cost 
of  a  transcript,  shall  be  advanced  by  the  party  calling  the  witness  or  order- 
ing a  transcript. 

51. 

EVIDENCE    TAKEN    BEFORE   EXAMINERS,   ETC. 

Objections  to  the  evidence,  before  an  examiner  or  like  officer,  shall  be  in 
short  form,  stating  the  grounds  of  objection  relied  upon,  but  no  transcript 
filed  by  such  officer  shall  include  argument  or  debate.  The  testimony  of 
each  witness,  after  being  reduced  to  writing,  shall  be  read  over  to  or  by 
him,  and  shall  be  signed  by  him  in  the  presence  of  the  officer;  provided,  that 
if  the  witness  shall  refuse  to  sign  his  deposition  so  taken,  the  officer  shall 
sign  the  same,  stating  upon  the  record  the  reasons,  if  any,  assigned  by  the 
witness  for  such  refusal.  Objection  to  any  question  or  questions  shall  ))C 
noted  by  the  officer  upon  the  deposition,  but  he  shall  not  have  power  to 
decide  on  the  competency  or  materiality  or  relevancy  of  the  questions.  The 
court  shall  have  power,  and  it  shall  be  its  duty,  to  deal  with  the  costs  of 
incompetent  and  immaterial  or  irrelevant  depositions,  oi  parts  of  them,  as 
may  be  just. 
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52. 

ATTENDANCE  OF  WITNESSES  BEFOEE  COMMISSIONEE,  MASTER 

OR   EXAMINER. 

Witnesses  who  live  within  the  district,  and  whose  testimony  may  be  taken 
out  of  court  by  these  rules,  may  be  summoned  to  appear  before  a  commis- 
sioner appointed  to  take  testimony,  or  before  a  master  or  examiner  ap- 
pointed in  any  cause,  by  subpoena  in  the  usual  form,  which  may  be  issued 
by  the  clerk  iz\  blank  and  filled  up  by  the  party  praying  the  same,  or  by  the 
commissioner,  master,  or  examiner,  requiring  the  attendance  of  the  wit 
nesses  at  the  time  and  place  specified,  who  shall  be  allowed  for  attendance 
the  same  compensation  as  for  attendance  in  court;  and  if  any  witness  shall 
refuse  to  appear  or  give  evidence  it  shall  be  deemed  a  contempt  of  the 
court,  which  being  certified  to  the  clerk 's  office  by  the  commissioner,  master, 
or  examiner,  an  attachment  may  issue  thereupon  by  order  of  the  court  or 
of  any  judge  thereof,  in  the  same  manner  as  if  the  contempt  were  for  not 
attending,  or  for  refusing  to  give  testimony  in,  the  court. 

In  case  of  refusal  of  witnesses  to  attend  or  be  sworn  or  to  answer  any 
question  put  by  the  commissioner,  master  or  examiner  or  by  counsel  or 
solicitor,  the  same  practice  shall  be  adopted  as  is  now  practiced  with  re- 
spect to  witnesses  to  be  produced  on  examination  before  an  examiner  of 
said  court  on  written  interrogatories. 

53. 

NOTICE  OF  TAKING  TESTIMONY  BEFORE  EXAMINER,  ETC. 

Notice  shall  be  given  by  the  respective  counsel  or  parties  to  the  opposite 
counsel  or  parties  of  the  time  and  place  of  examination  before  an  examiner 
or  like  officer  for  such  reasonable  time  as  the  court  or  officer  may  fix  l)y 
order  in  each  case. 


54. 


DEPOSITIONS  UNDER  REV.  STAT.  §§  863,  865,  866,  867- 
CROSS-EXAMINATION. 


After  a  cause  is  at  issue,  depositions  may  be  taken  as  provided  by 
sections  86.3,  865,  866  and  867,  Revised  Statutes.  But  if  in  any  case  no 
notice  has  been  given  the  opposite  party  of  the  time  and  place  of  taking 
the  deposition,  he  shall,  upon  application  and  notice,  be  entitled  to  have 
the  witness  examined  orally  before  the  court,  or  to  a  cross-examination 
before  an  examiner  or  like  officer,  or  a  new  deposition  taken  with  notice,  as 
the  court  or  judge  under  all  the  circumstances  shall  order. 
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55. 

DEPOSITION  DEEMED  PUBLISHED  WHEN  FILED. 

Upon  the  filing  of  any  deposition  or  affidavit  taken  under  these  rules  oi 
any  statute,  it  shall  be  deemed  published,  unless  otherwise  ordered  by  the 
court. 

56. 

ON  EXPIRATION  OE  TIME  FOR  DEPOSITIONS,  CASE  GOES 
ON  TRIAL  CALENDAR. 

After  the  time  has  elapsed  for  taking  and  filing  depositions  under  these 
rules,  the  case  shall  be  placed  on  the  trial  calendar.  Thereafter  no  further 
testimony  by  deposition  shall  be  taken  except  for  some  strong  reason  shown 
by  affidavit.  In  every  such  application  the  reason  why  the  testimony  of  the 
witness  cannot  be  had  orally  on  the  trial,  and  why  his  deposition  has  not 
l)een  before  taken,  shall  be  set  forth,  together  with  the  testimony  which  it 
is  expected  the  witness  will  give. 

57. 

CONTINUANCES. 

After  a  cause  shall  be  placed  on  the  trial  calendar  it  may  be  passed  over 
to  another  day  of  the  same  term,  by  consent  of  counsel  or  order  of  the 
court,  but  shall  not  be  continued  beyond  the  term  save  in  exceptional  cases 
bv  order  of  the  court  upon  good  cause  shown  by  affidavit  and  upon  such 
terms  as  the  court  shall  in  its  discretion  impose.  Continuances  beyond  the 
term  by  consent  of  the  parties  shaU  be  allowed  on  condition  only  that  a 
stipulation  be  signed  by  counsel  for  all  the  parties  and  that  all  costs  in- 
curred theretofore  be  paid.  Thereupon  an  order  shall  be  entered  dropping 
the  case  from  the  trial  calendar,  subject  to  reinstatement  within  one  year 
upon  application  to  the  court  by  either  party,  in  which  event  it  shall  be 
heard  at  the  earlicist  convenient  day.  If  not  so  reinstated  witliin  the  year, 
the  suit  shall  be  dismissed  without  prejudice  to  a  new  one. 

58. 


DISCOVERY  —  INTERROGATORIES  —  INSPECTION  AND  PRODUC- 
TION OF  DOCUMENTS— ADMISSION  OF  EXECUTION  OR  GEN- 
UINENESS. 

The  plaintiff  at  any  time  after  filing  the  bill  and  not  later  than  twenty- 
one  days  after  the  joinder  of  issue,  and  the  defendant  at  any  time  after 
filing  his  answer  and  not  later  than  twenty-one  days  after  the  joinder  of 
issue,  and  either  party  at  any  time  thereafter  by  leave  of  the  court  or 
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judge,  may  file  interrogatories  in  writing  for  the  discovery  by  the  opposite 
party  or  parties  of  facts  and  documents  material  to  the  support  or  defense 
of  the  cause,  with  a  note  at  the  foot  thereof  stating  which  of  the  interroga- 
tories each  of  the  parties  required  to  answer.  But  no  party  shall  file 
more  than  one  set  of  interrogatories  to  the  same  party  without  leave  of 
the  court  or  judge. 

If  any  party  to  the  cause  is  a  public  or  private  corporation,  any  opposite 
party  may  apply  to  the  court  or  judge  for  an  order  allowing  him  to  file 
interrogatories  to  be  answered  by  any  officer  of  the  corporation,  and  an 
order  may  be  made  accordingly  for  the  examination  of  such  officer  as  may 
appear  to  be  proper  upon  such  interrogatories  as  the  court  or  judge  shall 
think  fit. 

Coiiies  shall  be  filed  for  the  use  of  the  interrogated  party  and  shall  be 
sent  by  the  clerk  to  the  respective  solicitors  of  record,  or  to  the  last  known 
address  of  the  opposite  party  if  there  be  no  record  solicitor. 

Interrogatories  shall  be  answered,  and  the  answers  filed  in  the  clerk's 
office,  within  fifteen  days  after  they  have  been  served,  unless  the  time  be 
enlarged  by  the  court  or  judge.  Each  interrogatory  shall  be  answered  sep- 
arately and  fully  and  the  answers  shall  be  in  writing,  under  oath,  and 
signed  by  the  party  or  corporate  officer  interrogated.  Within  ten  days 
after  the  service  of  interrogatories,  objections  to  them,  or  any  of  them, 
may  be  presented  to  the  court  or  judge,  with  proof  of  notice  of  the  purpose 
so  to  do,  and  answers  shall  be  deferred  until  the  objections  are  determined, 
which  shall  be  at  as  early  a  time  as  is  practicable.  In  so  far  as  the  objec- 
tions are  sustained,  answers  shall  not  be  required. 

The  court  or  judge,  upon  motion  and  reasonable  notice,  may  make  all 
such  orders  as  may  be  appropriate  to  enforce  answers  to  interrogatories  or 
to  effect  the  inspection  or  production  of  documents  in  the  possession  of 
either  party  and  containing  evidence  material  to  the  cause  of  action  or  de 
fense  of  his  adversary.  Any  party  failing  or  refusing  to  comply  with  such 
an  order  shall  be  liable  to  attachment,  and  shall  also  be  liable,  if  a  plain- 
tiff, to  have  his  bill  dismissed,  and,  if  a  defendant,  to  have  his  answer 
stricken  out  and  be  placed  in  the  same  situation  as  if  he  had  failed  to 
answer. 

By  a  demand  served  ten  days  before  the  trial,  either  party  may  call  on 
the  other  to  admit  in  writing  the  execution  or  genuineness  of  any  docu- 
ment, letter  or  other  writing,  saving  all  just  exceptions;  and  if  such  ad- 
mission be  not  made  within  five  days  after  such  service,  the  costs  of  prov- 
ing the  document,  letter  or  writing  shall  be  paid  by  the  party  refusing 
or  neglecting  to  make  such  admission,  unless  at  the  trial  the  court  shall 
find  that  the  refusal  or  neglect  was  reasonable. 

59. 

REFERENCE  TO  MASTER— EXCEPTIONAL,  NOT  USUAL. 

Save  in  matters  of  account,  a  reference  to  a  master  shall  be  the  excep- 
tion, not  the  rule,  and  shall  be  made  only  upon  a  showing  that  some  ex- 
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ceptional  condition  requires  it.  "When  such  a  reference  is  made,  the  party 
at  whose  instance  or  for  whose  benefit  it  is  made  shall  cause  the  order  of 
reference  to  be  presented  to  the  master  for  a  hearing  within  twenty  days 
succeeding  the  time  when  the  reference  was  made,  imless  a  longer  time 
be  specially  granted  by  the  court  or  judge;  if  he  shall  omit  to  do  so,  the 
adverse  party  shall  be  at  liberty  forthwith  to  cause  proceedings  to  be  had 
before  the  master,  at  the  costs  of  the  party  procuring  the  reference. 

60. 

PROCEEDINGS   BEFORE   MASTER. 

Upon  every  such  reference,  it  shall  be  the  duty  of  the  master,  as  soon 
as  he  reasonably  can  after  the  same  is  brought  before  him,  to  assign  a 
time  and  place  for  proceedings  in  the  same,  and  to  give  due  notice  thereof 
to  each  of  the  parties,  or  their  solicitors;  and  if  either  party  shall  fail  to 
appear  at  the  time  and  place  appointed,  the  master  shall  be  at  liberty  to 
proceed  ex  parte,  or,  in  his  discretion,  to  adjourn  the  examination  and  pro- 
ceedings to  a  future  day,  giving  notice  to  the  absent  party  or  his  solicitor 
of  such  adjournment ;  and  it  shall  be  the  duty  of  the  master  to  proceed  with 
all  reasonable  diligence  in  every  such  reference,'  and  with  the  least  prac- 
ticable delay,  and  either  party  shall  be  at  liberty  to  apply  to  the  court,  or 
a  judge  thereof,  for  an  order  to  the  master  to  speed  the  proceedings  and  to 
make  his  report,  and  certify  to  the  court  or  judge  the  reason  for  any 
delay. 

61. 

MASTER'S  REPORT— DOCUMENTS  IDENTIFIED  BUT  NOT  SET 

FORTH. 

In  the  reports  made  by  the  master  to  the  court,  no  part  of  any  state  of 
facts,  account,  charge,  affidavit,  deposition,  examination,  or  answer  brought 
in  or  used  before  him  shall  be  stated  or  recited.  But  such  state  of  facts, 
account,  charge,  affidavit,  deposition,  examination,  or  answer  shall  be  iden- 
tified, and  referred  to,  so  as  to  inform  the  court  what  state  of  facts, 
account,  charge,  affidavit,  deposition,  examination,  or  answer  were  so 
brought  in  or  used. 

62. 

POWERS  OF  MASTER. 

The  master  shall  regulate  all  the  proceedings  in  every  hearing  before  him, 
upon  every  reference;  and  he  shall  have  full  authority  to  examine  the  par 
ties  in  the  cause,  upon  oath,  touching  all  matters  contained  in  the  refer- 
ence;   and  also  to  require   the  production  of  all  books,  papers,   writings, 
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vouchers,  and  other  documents  applicable  thereto;  and  also  to  examine  on 
oath,  viva  voce,  all  witnesses  produced  by  the  parties  before  him,  or  by 
deposition,  according  to  the  acts  of  Congress,  or  otherwise,  as  here  pro- 
vided; and  also  to  direct  the  mode  in  which  the  matters  requiring  evidence 
shall  be  proved  before  him;  and  generally  to  do  all  other  acts,  and  direct 
all  other  inquiries  and  proceedings  in  the  matters  before  him,  -which  he  may 
deem  necessary  and  proper  to  the  justice  and  merits  thereof  and  the  rights 
of  the  parties. 

63. 

FORM  OF  ACCOUNTS  BEFORE  MASTER. 

All  parties  accounting  before  a  master  shall  bring  in  their  respective 
accounts  in  the  form  of  debtor  and  creditor;  and  any  of  the  other  parties 
who  shall  not  be  satisfied  with  the  account  so  brought  in  shall  be  at  liberty 
to  examine  the  accounting  party  viva  voce,  or  upon  interrogatories,  as  the 
master  shall  direct. 

64. 

FORMER   DEPOSITIONS,   ETC.,  MAY   BE   USED   BEFORE   MASTER. 

All  affidavits,  depositions  and  documents  which  have  been  previously 
made,  read,  or  used  in  the  court  upon  any  proceeding  in  any  cause  or  mat- 
ter may  be  used  before  the  master. 

65. 

CLAIMANTS   BEFORE  MASTER  EXAMINABLE  BY  HIM. 

The  master  shall  be  at  liberty  to  examine  any  creditor  or  other  person 
coming  in  to  claim  before  him,  either  upon  written  interrogatories  or  viva 
voce,  or  in  both  modes,  as  the  nature  of  the  case  may  appear  to  him  to  re- 
quire. The  evidence  upon  such  examinations  shall  be  taken  down  by  the 
master,  or  by  some  other  person  by  his  order  and  in  his  presence,  if  either 
party  requires  it,  in  order  that  the  same  may  be  used  by  the  court  if 
necessary. 

66. 

RETURN  OF  MASTER'S  REPORT— EXCEPTIONS— HEARING. 

The  master,  as  soon  as  his  report  is  ready,  shall  return  the  same  into  the 
clerk's  office  and  the  day  of  the  return  shall  be  entered  by  the  clerk  in  the 
Equity  Docket.  The  parties  shall  have  twenty  days  from  the  time  of  tlie 
filing  of  the  report  to  file  exceptions  thereto,  and  if  no  exceptions  are 
within  that  period  filed  by  either  party,  the  report  shall  stand  confirmed. 
If  exceptions  are  filed,  they  shall  stand  for  hearing  before  the  court,  if 
then  in  session,  or,  if  not,  at  the  next  sitting  held  thereafter,  by  adjourn- 
ment or  otherwise. 
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67. 

CO>STS  ON  EXCEPTIONS  TO  MASTER'S  REPORT. 

Ill  order  to  prevent  exceptions  to  reports  from,  being  filed  for  frivolous 
causes,  or  for  mere  delay,  the  party  whose  exceptions  are  overruled, 
shall,  for  every  exception  overruled,  pay  five  dollars  costs  to  the  other 
party,  and  for  every  exception  allowed  shall  be  entitled  to  the  same  costs. 

68. 

APPOINTMENT  AND  COMPENSATION  OF  MASTERS. 

The  district  courts  may  appoint  standing  masters  in  chancery  in  their 
respective  districts  (a  majority  of  all  the  judges  thereof  concurring  in  the 
appointment),  and  they  may. also  appoint  a  master  pro  hac  vice  in  any 
particular  case.  The  compensation  to  be  allowed  to  every  master  shall  be 
fixed  by  the  district  court,  in  its  discretion,  having  regard  to  all  the  cir- 
cumstances thereof,  and  the  compensation  shall  be  charged  upon  and  borne 
by  such  of  the  parties  in  the  cause  as  the  court  shall  direct.  The  master 
shall  not  retain  his  report'  as  security  for  his  compensation ;  but  when  the 
compensation  is  allowed  by  the  court,  he  shall  be  entitled  to  an  attachment 
for  the  amount  against  the  party  who  is  ordered  to  pay  the  same,  if,  upon 
notice  thereofj  he  does  not  pay  it  within  the  time  prescribed  by  the  court. 

69. 

PETITION    FOR  REHEARING. 

Every  petition  for  a  rehearing  shall  contain  the  special  matter  or  cause 
on  which  such  rehearing  is  applied  for,  shall  be  signed  by  counsel,  and  the 
facts  therein  stated,  if  not  apparent  on  the  record,  shall  be  verified  by  the 
oath  of  the  party  or  by  some  other  person.  No  rehearing  shall  be  granted 
after  the  term  at  which  the  final  decree  of  the  court  shall  have  been  entered 
and  recorded,  if  an  appeal  lies  to  the  Circuit  Court  of  Appeals  or  the  Su- 
l)reme  Court.  But  if  no  appeal  lies,  the  petition  may  be  admitted  at  any 
time  before  the  end  of  the  next  term  of  the  court,  in  the  discretion  of  the 
court. 

70. 

SUITS  BY  OR  AGAINST  INCOMPETENTS. 

Guardians  ad  litem  to  defend  a  suit  may  be  appointed  by  the  court,  or 
by  any  judge  thereof,  for  infants  or  other  persons  who  are  under  guardian- 
ship, or  otherwise  incapable  of  suing  for  themselves.  All  infants  and  other 
persons   so    incapable   may    sue    by   their    guardians,    if    any,    or    by    their 
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prochein  ami;  subject,  however,  to  snch  orders  as  the  court  or  judge  may 
direct  for  the  protection  of  infants  and  other  persons. 

71. 

FORM  OF  DECREE. 

In  drawing  up  decrees  and  orders,  neither  the  bill,  nor  answer,  nor  other 
pleadings,  nor  any  part  thereof,  nor  the  report  of  any  master,  nor  any 
other  prior  proceeding,  shall  be  recited  or  stated  in  the  decree  or  order; 
but  the  decree  and  order  shall  begin,  in  substance,  as  follows:  "This  cause 
came  on  to  be  heard  (or  to  be  further  heard,  as  the  case  may  be)  at  this 
term,  and  was  argued  by  counsel;  and  thereupon,  upon  considerations  there- 
of, it  was  ordered,  adjudged  and  decreed  as  follows,  viz:  "  (Here  insert  the 
decree  or  order.) 

72. 

CORRECTION  OF  CLERICAL  MISTAKES  IN  ORDERS  AND  DECREES. 

Clerical  mistakes  in  decrees  or  decretal  orders,  or  errors  arising  from 
any  accidental  slip  or  omission,  may,  at  any  time  before  the  close  of  the 
term  at  which  final  decree  is  rendered,  be  corrected  by  order  of  the  court 
or  a  judge  thereof,  upon  petition,  without  the  form  or  expense  of  a  re- 
hearing. 

73. 

PRELIMINARY    INJUNCTIONS   AND    TEMPORARY    RESTRAINING 

ORDERS. 

No  preliminary  injunction  shall  be  granted  without  notice  to  the 
opposite  party.  Nor  shall  any  temporary  restraining  order  be  granted 
without  notice  to  the  opposite  party,  unless  it  shall  clearly  appear 
from  specific  facts,  shown  by  affidavit  or  by  the  verified  bill,  that  immediate 
and  irreparable  loss  or  damage  will  result  to  the  applicant  before  the  mat- 
ter can  be  heard  on  notice.  In  case  a  temporary  restraining  order  shall 
be  granted  without  notice,  in  the  contingency  specified,  the  matter  shall  bo 
made  returnable  at  the  earliest  possible  time,  and  in  no  event  later  than 
ten  days  from  the  date  of  the  order,  and  shall  take  precedence  of  all  mat- 
ters, except  older  matters  of  the  same  character.  When  the  matter  comes 
up  for  hearing  the  party  who  obtained  the  temporary  restraining  order 
shall  proceed  with  his  application  for  a  preliminary  injunction,  and  if  he 
does  not  do  so  the  court  shall  dissolve  his  temporary  restraining  order. 
Upon  two  days  notice  to  the  party  obtaining  such  temporary  restraining 
order,  the  opposite  party  may  appear  and  move  the  dissolution  or  modifi- 
cation of  the  order,  and  in  that  event  the  court  or  judge  shall  ]irocecd  to 
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hear  and  determine  the  motion  as  expeditiously  as  the  ends  of  justice  may 
require.  Every  temporary  restraining  order  shall  be  forthwith  filed  in  the 
clerk's  office. 

74. 

INJUNCTION   PENDING   APPEAL. 

When  an  appeal  from  a  final  decree,  in  an  equity  suit,  granting  or 
dissolving  an  injunction,  is  allowed  by  a  justice  or  a  judge  who  took 
part  in  the  decision  of  the  cause,  he  may,  in  his  discretion,  at  the 
time  of  such  allowance,  make  an  order  suspending,  modifying  or  restoring 
the  injunction  during  the  pendency  of  the  appeal,  upon  such  terms,  as  to 
bond  or  otherwise,  as  he  may  consider  proper  for  the  security  of  the  rights 
of  the  opposite  party. 

75. 

KECORD  ON  APPEAL— EEDUCTION  AND  PEEPARATION. 

In  case  of  appeal: 

(a)  It  shall  be  the  duty  of  the  appellant  or  his  solicitor  to  file  with 
the  clerk  of  the  court  from  which  the  appeal  is  prosecuted,  together  with 
proof  of  acknowledgment  of  service  of  a  copy  on  the  appellee  or  his 
solicitor,  a  precipe  which  shall  indicate  the  portions  of  the  record  to  be 
incorporated  into  the  transcript  on  such  appeal.  Should  the  appellee  or 
his  solicitor  desire  additional  portions  of  the  record  incorporated  into 
the  transcript,  he  shall  file  with  the  clerk  of  the  court  his  praecipe  also 
within  ten  days  thereafter,  unless  the  time  shaU  be  enlarged  by  the  court 
or  a  judge  thereof,  indicating  such  additional  portions  of  the  record  de- 
sired by  him. 

(6)  The  evidence  to  be  included  in  the  record  shall  not  be  set  forth  in 
full,  but  shall  be  stated  in  simple  and  condensed  form,  all  parts  not  essen- 
tial to  the  decision  of  the  questions  presented  by  the  appeal  being  omitted 
and  the  testimony  of  witnesses  being  stated  only  in  narrative  form,  save 
that  if  either  party  desires  it,  and  the  court  or  judge  so  directs,  any  part 
of  the  testimony  shall  be  reproduced  in  the  exact  words  of  the  witness. 
The  duty  of  so  condensing  and  stating  the  evidence  shall  rest  primarily  on 
the  appellant,  who  shall  prepare  his  statement  thereof  and  lodge  the  same 
in  the  clerk's  office  for  the  examination  of  the  other  parties  at  or  before  the 
time  of  filing  his  prcccipe  under  paragraph  a  of  this  rule.  He  shall  also 
notify  the  other  parties  or  their  solicitors  of  such  lodgment  and  shall  name 
a  time  and  place  when  he  will  ask  the  court  or  judge  to  approve  the  state- 
ment, the  time  so  named  to  be  at  least  ten  days  after  such  notice.  At  the 
expiration  of  the  time  named  or  such  further  time  as  the  court  or  judge 
may   allow,   the   statement,  together  with   any   objections   made   or   amend- 
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ments  proposed  hj  any  party,  shall  be  presented  to  the  court  or  the  judge, 
and  if  the  statement  be  true,  complete  and  properly  prepared,  it  shall  be 
approved  by  the  court  or  judge,  and  if  it  be  not  true,  complete  or  properly 
prepared,  it  shall  be  made  so  under  the  direction  of  the  court  or  judge  and 
shall  then  be  approved.  When  approved,  it  shall  be  filed  in  the  clerk's  office 
and  become  a  part  of  the  record  for  the  purposes  of  the  appeal. 

(c)  If  any  difference  arise  between  the  parties  concerning  directions  as 
to  the  general  contents  of  the  record  to  be  prepared  on  the  appeal,  such 
difference  shall  be  submitted  to  the  court  or  judge  in  conformity  with  the 
provisions  of  paragraph  b  of  this  rule  and  shall  be  covered  by  the  directions 
which  the  court  or  judge  may  give  on  the  subject. 

76. 

RECOED  ON  APPEAL— REDUCTION  AND  PREPARATION— COSTS- 
CORRECTION  OF  OMISSIONS. 

In  preparing  the  transcript  on  an  appeal,  especial  care  shall  be  taken 
to  avoid  the  inclusion  of  more  than  one  copy  of  the  same  paper  and  to 
exclude  the  formal  and  immaterial  parts  of  all  exhibits,  documents  and 
other  papers  included  therein;  and  for  any  infraction  of  this  or  any  kindred 
rule  the  appellate  court  may  withhold  or  impose  costs  as  the  circumstances 
of  the  case  and  the  discouragement  of  like  infractions  in  the  future  may  re- 
quire. Costs  for  such  an  infraction  may  be  imposed  upon  offending  solicit- 
ors as  well  as  parties. 

If,  in  the  transcript,  anything  material  to  either  party  be  omitted  by 
accident  or  error,  the  appellate  court,  on  a  proper  suggestion  or  its  own 
motion,  may  direct  that  the  omission  be  corrected  by  a  supplemental 
transcript. 

77. 

RECORD  ON  APPEAL— AGREED  STATEMENT. 

When  the  questions  presented  by  an  appeal  can  be  determined  by  the 
appellate  court  without  an  examination  of  all  the  pleadings  and  evidence, 
the  parties,  with  the  approval  of  the  district  court  or  the  judge  thereof, 
may  prepare  and  and  sign  a  statement  of  the  case  showing  how  the  questions 
arose  and  were  decided  in  the  district  court  and  setting  forth  so  much  only 
of  the  facts  alleged  and  proved,  or  sought  to  be  proved,  as  is  essential  to  a 
decision  of  such  questions  by  the  appellate  court.  Such  statement,  when 
filed  in  the  office  of  the  clerk  of  the  district  court,  shall  be  treated  as  super 
seding,  for  the  purposes  of  the  appeal,  all  parts  of  the  record  other  than  the 
decree  from  which  the  appeal  is  taken,  and,  together  with  such  decree,  shall 
be  copied  and  certified  to  the  appellate  court  as  the  record  on  appeal. 
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78. 


AFFIRMATION  IN  LIEU  OF  OATH. 

"Whenever  under  these  rules  an  oath  is  or  may  be  required  to  be  taken, 
the  party  may,  if  conscientiously  scrupulous  of  taking  an  oath,  in  lieu 
thereof  make  solemn  affirmation  to  the  truth  of  the  facts  stated  by  him. 


79. 


ADDITIONAL  RULES   BY   DISTRICT   COURT. 

With  the  concurrence  of  a  majority  of  the  circuit  judges  for  the  circuit, 
the  district  courts  may  make  any  other  and  further  rules  and  regulations 
for  the  practice,  proceedings  and  process,  mesne  and  final,  in  their  re- 
spective districts,  not  inconsistent  with  the  rules  hereby  prescribed,  and 
from  time  to  time  alter  and  amend  the  same. 

80. 

COMPUTATION    OF    TIME— SUNDAYS    AND    HOLIDAYS. 

When  the  time  prescribed  by  these  rules  for  doing  any  act  expires  on  a 
Sunday  or  legal  holiday,  such  time  shall  extend  to  and  include  the  next 
succeeding  day  that  is  not  a  Sunday  or  legal  holiday. 

81. 

THESE   RULES   EFFECTIVE   FEBRUARY   1,   1913— OLD   RULES 
ABROGATED. 


These  rules  shall  be  in  force  on  and  after  February  1,  1913,  and  shall 
govern  all  proceedings  in  cases  then  pending  or  thereafter  brought,  save 
that  where  in  any  then  pending  cause  an  order  has  been  made  or  act  done 
which  cannot  be  changed  without  doing  substantial  injustice,  the  court  may 
give  effect  to  such  order  or  act  to  the  extent  necessary  to  avoid  any  such 
injustice. 

All  rules  theretofore  prescribed  by  the  Supreme  Court,  regulating  the 
practice  in  suits  in  equity,  shall  be  abrogated  when  these  rules  take  effect. 


Ill 

RULES  OF  PRACTICE  FOR  THE  COURTS  OF  THE  UNITED  STATES 
IN  ADMIRALTY  AND  MARITIME  JURISDICTION. 

PROMULGATED  BY  THE  SUPREME  COURT  OF  THE  UNITED 

STATES,  DECEMBER  6,  1920.  TO  TAKE  EFFECT 

MARCH  7,  1921,  254  U.  S.  671. 

1.  No  mesne  process  shall  issue  from  the  district  court  in  any  civil 
cause  of  admiralty  and  maritime  jurisdiction  until  the  libel,  or  Itbel  of 
information,  shall  have  been  filed  in  the  clerk's  ofl&ce  from  -R-hich  such 
process  is  to  issue.  All  process  shall  be  served  by  the  marshal  or  by  his 
deputy,  or,  where  he  or  they  are  interested,  by  some  discreet  and  disin- 
terested person  appointed  by  the  court. 

2.  In  suits  in  personam  the  mesne  process  shall  be  by  a  simple  monition 
in  the  nature  of  a  summons  to  appear  and  answer  to  the  suit,  or  by  a 
simple  warrant  of  arrest  of  the  person  of  the  respondent  in  the  nature 
of  a  capias,  as  the  libellant  may,  in  his  libel  or  information  pray  for  or 
elect;  in  either  case  Avith  a  clause  therein  to  attach  his  goods  and  chattels, 
or  credits  and  effects  in  the  hands  of  the  garnishees  named  in  the  libel 
to  the  amount  sued  for,  if  said  respondent  shall  not  be  found  within  the 
District.  But  no  warrant  of  arrest  of  the  person  of  the  respondent  shall 
issue  unless  by  special  order  of  the  court,  on  proof  of  the  propriety 
thereof  by  affidavit  or  otherwise. 

3.  In  all  suits  in  personam,  where  a  simple  warrant  of  arrest  issues 
and  is  executed,  bail  shall  be  taken  by  the  marshal  and  the  court  in 
those  eases  only  in  which  it  is  required  by  the  laws  of  the  State  where 
an  arrest  is  made  on  similar  or  analogous  process  issuing  from  the  State 
court.  And  imprisonment  for  debt,  on  process  issuing  out  of  the  admiralty 
court,  is  abolished,  in  all  cases  where,  by  the  laws  of  the  State  in  which 
the  court  is  held,  imprisonment  for  debt  has  been,  or  shall  be  hereafter, 
abolished,  on  similar  or  analogous  process  issuing  from  a  State  court. 

4.  The  marshal  shall  take  from  the  party  arrested,  as  bail,  either 
sufficient  cash  or  a  bond  or  stipulation  in  a  sufficient  sum,  Avith  sufficient 
sureties  or  an  approved  corporate  surety,  to  be  held  by  him  to  secure 
the  appearance  of  the  party  so  arrested  in  the  suit.  And  upon  such  bond 
or  stipulation  summary  process  of  execution  shall  be  issued  against  the 
principal  and  sureties  or  corporate  surety  by  the  court  to  which  the 
process  is  returnable. 

5.  In  all  suits  in  personam,  where  goods  and  chattels,  or  credits  and 
effects,  are   attached   under  a  process   authorizing   the   same,   the   attach- 
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nient  shall  be  dissolved  by  order  of  the  court  to  which  the  process  is 
returnable,  on  the  giving  of  a  bond  or  stipulation,  with  suf3ficient  sureties, 
or  an  approved  corporate  surety,  by  the  respondent  whose  property  is 
so  attached,  or  by  someone  on  his  behalf,  conditioned  to  abide  by  all 
orders,  interlocutory  or  final,  of  the  court,  and  to  pay  the  amount  awarded 
by  the  final  decree  of  the  court  to  which  the  process  is  returnable,  or 
in  any  appellate  court,  not  exceeding,  however,  the  value  of  the  goods 
so  attached  with  interest  at  six  per  centum  per  annum  and  costs;  and 
upon  such  bond  or  stipulation,  summary  process  of  execution  shall  be 
issued  against  the  principal  and  sureties  or  surety  by  the  court  to  which 
the  process  is  returnable,  to  enforce  the  final  decree  so  rendered  or  on 
appeal  by  any  appellate  court. 

6.  All  bonds  or  stipulations  in  admiralty  suits  may  be  given  and  taken 
in  open  court,  or  at  chambers,  or  before  the  clerk  or  a  deputy  clerk  or 
before  any  commissioner  of  the  court  who  is  authorized  by  the  court  to 
take  affidavits  of  bail  and  depositions  in  cases  pending  before  the  court, 
or  before  any  commissioner  of  the  United  States  authorized  by  law  to 
take  bail  and  affidavits  in  civil  cases,  or  otherwise  by  written  agreement 
of  the  parties  or  their  proctors  of  record. 

7.  If  costs  shall  be  awarded  by  the  Court  to  either  or  any  party  then 
the  reasonable  premiums  or  expense  paid  on  all  bonds  or  stipulations 
or  other  security  given  by  that  party  in  that  suit  shall  be  taxed  as  part 
of  the  costs  of  that  party. 

8.  In  all  suits  either  in  rem  or  in  iwrsonam,  where  bail  is  given  or  a 
bond  or  stipulation  is  taken,  the  court  may,  on  motion,  for  due  cause 
shown,  reduce  the  amount  of  such  bail  or  may  reduce  the  amount  of 
security  given  by  either  bond  or  stipulation;  and  in  all  cases,  either 
in  rem  or  in  personam,  where  a  bond  or  stipulation  is  given,  if  either 
of  the  sureties  or  the  corporate  surety  shall  be  or  become  insufficient 
or  the  security  for  costs  shall  for  any  reason  be  insufficient  pending  the 
suit,  new  or  additional  security  may  be  required  by  order  of  the  court 
on  motion. 

9.  In  all  suits  in  rem  against  a  ship,  and/or  her  appurtenances  if  her 
appurtenances  or  any  of  them  are  in  the  possession  or  custody  of  any 
third  person,  the  court  shall,  on  due  notice  to  such  third  person  and  after 
hearing,  decree  that  the  same  be  delivered  into  the  custody  of  the  marshal 
or  other  proper  officer,  if  on  hearing  it  appears  that  the  same  is  required 
by  law  and  justice. 

10.  In  all  cases  of  seizure,  and  in  other  suits  and  proceedings  in  rem, 
the  process,  if  issued  and  unless  otherwise  provided  for  by  statute,  shall 
be  by  a  warrant  of  arrest  of  the  ship,  goods,  or  other  thing  to  be  arrested; 
and  the  marshal  shall  thereupon  arrest  and  take  the  ship,  goods,  or 
other  thing  into  his  possession  for  safe  custody,  and  shall  cause  public 
notice  thereof  and  of  the  time  assigned  for  the  return  of  such  process 
and  the  hearing  of  the  cause,  to  be  given  in  such  newspaper  within  the 
district  as  the  district  court  shall  order;    and  if  there  is  no  newspaper 
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published  therein,  then  in  such  other  public  places  in   the  district  as  the 
court  shall  direct. 

11.  In  all  cases  where  any  goods  or  other  things  are  arrested,  if  the 
expense  of  keeping  the  same  is  excessive  or  disproportionate,  or  if  the 
same  are  perishable,  or  are  liable  to  deterioration,  decay,  or  injury,  by 
being  detained  in  custody  pending  the  suit,  the  court  may,  on  the  ap- 
plication of  either  party,  order  the  same  or  any  portion  thereof  to  be 
sold;  and  the  proceeds,  or  so  much  thereof  as  shall  be  full  security  to 
satisfy  any  decree,  to  be  brought  into  court  to  abide  the  event  of  the 
suit;  or  the  court  may,  on  the  application  of  the  claimant,  order  a  de- 
livery thereof  to  him,  either  on  the  filing  of  a  written  agreement  of 
the  parties  or  their  proctors  of  record  to  that  effect,  or  on  a  due  ap- 
praisement, to  be  had  under  its  direction,  unless  the  value  has  been 
agreed  to  in  writing  bj'  the  parties  or  their  proctors  of  record,  on  the 
claimant's  depositing  in  court  so  much  money  as  the  court  shall  order, 
or  on  his  giving  a  stipulation,  with  sufficient  sureties  or  an  approved 
corporate  surety,  in  such  sum  as  the  court  shall  direct  or  as  shall  be 
agreed  upon  in  writing  by  the  parties  or  their  proctors  of  record,  con- 
ditioned to  abide  by  and  pay  the  money  awarded  by  the  final  decree 
rendered  by  the  court,  or  any  appellate  court,  if  any  appeal  intervenes, 
not  to  eiceed  however  in  any  event  such  agreed  or  appraised  value  with 
interest  at  six  per  cent,  per  annum  and  costs,  as  the  one  or  the  other 
course  shall  be  ordered  by  the  court. 

12.  Where  any  ship  shall  be  arrested,  the  same  shall,  on  the  applica- 
tion of  the  claimant,  be  delivered  to  him  either  on  a  due  appraisement, 
to  be  had  under  the  direction  of  the  court,  or  on  his  filing  an  agree- 
ment in  writing  to  that  effect  signed  by  the  parties  or  their  proctors 
of  record,  and  on  the  claimant's  depositing  in  court  so  much  money  as 
the  court  shall  order,  or  on  his  giving  a  stipulation  for  like  amount, 
with  sufficient  sureties,  or  an  approved  corporate  surety,  conditioned  as 
provided  in  the  foregoing  rule;  and  if  the  claimant  shall  unreasonably 
neglect  to  make  any  such  application,  then  the  court  may,  on  the  appli- 
cation of  either  party,  on  due  cause  shown,  order  a  sale  of  such  ship, 
and  require  the  proceeds  thereof  to  be  brouglit  into  court  or  otherwise 
disposed  of. 

13.  In  all  suits  for  mariners'  wages  or  by  material-men  for  supplies 
or  repairs  or  other  necessaries,  the  libellant  may  proceed  in  rem  against 
the  ship  and  freight  and/or  in  personam  against  any  party  liable. 

14.  In  all  suits  for  pilotage  or  damage  by  collision,  the  libellant  may 
proceed  in  rem  against  the  ship  and/or  in  personam  against  the  master 
and/or  the  owner. 

15.  In  all  suits  for  an  assault  or  beating  on  the  high  seas,  or  else 
where  within  the  admiralty  and  maritime  jurisdiction,  the  suit  shall 
be  in  personam  only. 

IG.  In  all  suits  founded  upon  a  mere  maritime  hypothecation  of  ship 
or  freight,  either  express  or  implied,  by  the  master  for  moneys  taken 
lip    in   a    foreign    port    for    supplies    or    repairs    or    other    necessaries    for 
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the   voyage,   without  any   elaim   of   maritime   interest,    the   libellant   may 
proceed  in  rem  and/or  in  personam  against  the  master  and/or  the  owners. 

17.  In  all  suits  on  bottomry  bonds,  properly  so  called,  the  suit  shall 
be  in  rem  only  against  the  property  hypothecated,  or  the  proceeds  of 
the  property,  in  whosesoever  hands  the  same  may  be  found,  unless  the 
master  has,  without  authority,  given  the  bottomry  bond,  or  hj  his  fraud 
or  misconduct  has  avoided  the  same,  or  has  subtracted  the  property,  or 
unless  the  owner  has,  by  its  own  misconduct  or  \\'rong,  lost  or  subtraeteil 
the  property,  in  which  latter  cases  the  suit  may  be  in  personam  against 
the  wrong-doer. 

18.  In  all  suits  for  salvage,  the  suit  may  be  in  rem  against  the  prop- 
erty saved,  or  the  proceeds  thereof,  and/or  in  personam  against  any 
party  liable  for  the  salvage  service. 

19.  In  all  petitory  and  possessory  suits  between  part  owners  or  ad- 
verse proprietors,  or  by  the  owners  of  a  ship  or  the  majority  thereof, 
against  the  master  of  a  ship,  for  the  ascertainment  of  the  title  and 
delivery  of  the  possession,  or  for  the  possession  only,  or  by  one  or  more 
part  owners  against  the  others  to  obtain  security  for  the  return  of  the 
ship  from  any  voyage  undertaken  without  their  consent,  or  by  one  or 
more  part  owners  against  the  others  to  obtain  possession  of  the  ship 
for  any  voyage,  on  giving  security  for  the  safe  return  thereof,  the  process 
shaU  be  by  an  arrest  of  the  ship,  and  by  a  monition  to  the  adverse 
party  or  parties  to  appear  and  make  answer  to  the  suit. 

20.  In  aU  cases  of  a  final  decree  for  the  payment  of  money,  the  libellant 
shall  have  a  writ  of  execution,  in  the  nature  of  a  fieri  facias,  commanding 
the  marshal  or  his  deputy  to  levy  and  collect  the  amount  thereof  out  of 
the  goods  and  chattels,  lands  and  tenements,  or  other  real  estate  of  the 
respondent,  claimant,  or  stipulators.  And  any  other  remedies  shall  be 
available  that  may  exist  under  the  State  or  Federal  law  for  the  enforce- 
ment of  judgments  or  decrees. 

21.  All  informations  and  libels  of  information  upon  seizures  for  any 
breach  of  the  revenue,  or  navigation  or  other  laws  of  the  United  States, 
shall  state  the  place  of  seizure,  whether  it  be  on  land  or  on  the  high  seas, 
or  on  navigable  waters  within  the  admiralty  and  maritime  jurisdiction  of 
the  United  States,  and  the  district  within  which  the  property  is  brought 
and  where  it  then  is.  The  information  or  libel  of  information  shall  also 
propound  in  distinct  articles  the  matters  relied  on  as  grounds  or  causes 
of  forfeiture,  and  aver  the  same  to  be  contrary  to  the  form  of  the  statute 
or  statutes  of  the  United  States  in  such  case  provided,  as  the  case  may 
require,  and  shall  conclude  with  a  prayer  of  due  process  to  enforce  the 
forfeiture,  and  to  give  notice  to  all  persons  concerned  in  interest  to  appear 
and  show  cause  at  the  return-day  of  the  process  why  the  forfeiture  should 
not  be  decreed. 

22.  All  libels  in  instance  causes,  civil  or  maritime,  shall  be  on  oath  or 
solemn  affirmation  and  shall  state  the  nature  of  the  cause,  as,  for  example, 
that  it  is  a  cause,  civil  and  maritime,  of  contract,  or  a  tort  or  damage,  or 
of  salvage,  or  of  possession,  or  otherwise,  as  the  same  may  be;  and,  if  the 
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libel  be  in  rem,  that  the  property  is  within  the  district;  and,  if  in  personam, 
the  names  and  places  of  residence  of  the  parties  so  far  as  known.  The 
libel  shall  also  propound  and  allege  in  distinct  articles  the  various  allega- 
tions of  act  upon  which  the  libellant  relies  in  support  of  his  suit,  so  that 
the  respondent  or  claimant  may  be  enabled  to  answer  distinctly  and  sep- 
arately the  several  matters  contained  in  each  article;  and  it  shall  conclude 
■with  a  prayer  for  due  process  to  enforce  his  rights  in  rem,  or  in  personam, 
as  the  case  may  be,  and  for  such  relief  and  redress  as  the  court  is  com- 
petent to  give  in  the  premises. 

23.  In  all  informations  and  libels  in  causes  of  admiralty  and  maritime 
jurisdiction,  amendments  in  matters  of  form  may  be  made  at  any  time,  on 
motion  to  the  court,  as  of  course.  And  new  counts  may  be  filed,  and 
amendments  in  matters  of  substance  may  be  made,  on  motion,  at  any  time 
before  the  final  decree,  on  such  terms  as  the  court  shall  impose.  And 
where  any  defect  of  form  is  set  down  by  the  respondent  or  claimant  upon 
special  exceptions,  and  is  allowed,  the  court  may,  in  granting  leave  to 
amend,  impose  terms  on  the  libellant. 

24.  In  all  cases  the  court  may,  on  the  filing  of  a  libel  or  on  the  appear- 
ance of  any  respondent,  or  claimant,  or  at  any  other  time,  require  the 
libellant,  respondent  or  claimant,  or  either  of  them  to  give  a  stipulation 
or  an  additional  stipulation  with  sufficient  sureties,  or  an  approved  cor- 
porate surety,  in  such  sum  as  the  court  shall  direct,  to  pay  all  costs  and 
expenses  which  shall  be  awarded  against  him,  it,  or  them,  by  the  final 
decree  of  the  court,  or  by  any  interlocutory  order  in  the  progress  of  the 
suit,  or  an  appeal  by  any  appellate  court. 

25.  In  suits  in  rem  the  party  claiming  the  property  shall  verify  his  claim 
on  oath  or  solemn  affirmation,  stating  that  the  claimant  by  whom  or  on 
whose  behalf  the  claim  is  made  is  the  true  and  bona  fide  owner.  And 
where  the  claim  is  put  in  by  an  agent  or  consignee,  he  shall  also  make 
oath  that  he  is  duly  authorized  thereto  by  the  owner;  or,  if  the  property 
be,  at  the  time  of  the  arrest,  in  the  possession  of  the  master  of  a  ship,  that 
he  is  the  lawful  bailee  thereof  for  the  owner.  And,  on  putting  in  such 
claim,  the  claimant  shall  file  a  bond  or  stipulation  for  costs  as  above 
provided. 

26.  In  all  libels  in  causes  of  civil  and  maritime  jurisdiction,  whether 
in  rem  or  in  personam,  the  answers  of  or  on  behalf  of  the  respondent  or 
claimant  to  the  libels  and  interrogatories  shall  be  on  oath  or  solemn  affirma- 
tion; and  all  answers  shall  be  full  and  explicit  and  distinct  to  each  separate 
article  and  separate  allegation  in  the  libel,  in  the  same  order  as  numbered 
in  the  libel,  and  shall  also  answer  in  lilce  manner  or  except  to  each  inter- 
rogatory propounded  by  the  libellant.  But  this  rule  shall  not  apply  to 
cases  where  the  sum  or  value  in  dispute  does  not  exeet^d  fifty  dollars,  ex- 
clusive of  costs,  unless  the  District  Court  shall  be  of  opinion  that  the  pro- 
ceedings prescribed  herein  are  necessary  for  the  purposes  of  justii-e  in  the  - 
case  before  the  court. 

27.  Either  party  may  except  to  the  sufficiency,  fullness,  distinctness, 
relevancy  or  competency  of  any  of  the  pleadings   or  interrogatories  filed 
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by  the  other  party;  and  if  the  court  shall  so  adjudge  on  a  hearing  ou  the 
exceptions,  and  shall  order  further  pleadings  or  answers  to  be  filed  by 
either  party,  such  pleadings  or  answers  shall  be  filed  within  such  time  and 
on  such  terms  as  the  court  may  direct. 

28.  If  the  respondent  or  claimant  shall  omit  or  refuse  to  make  due 
answer  to  the  libel  upon  the  return-day  of  the  process,  or  other  day  as- 
signed by  the  court,  the  court  may  pronomice  him  to  be  in  contumacy  and 
default  and  thereupon  shall  proceed  to  hear  the  cause  ex  parte,  and  adjudge 
therein  as  to  law  and  justice  shall  appertain.  But  the  court  may  set  aside 
the  default,  and  upon  the  application  of  the  respondent  or  claimant  admit 
him  to  make  answer  to  the  libel  on  such  terms  as  the  court  may  direct. 

29.  In  all  casesi  where  the  respondent  or  claimant  answers,  but  does  not 
answer  fully  and  explicitly  and  distinctly  to  all  the  matters  in  any  article 
of  the  libel,  and  exception  is  taken  thereto  by  the  libellaut,  and  the  ex- 
ception is  allowed,  the  court  may,  by  attachment  or  otherwise,  compel  the 
respondent  or  claimant  to  make  further  answer  thereto;  or  may  make  such 
other  order  in  the  cause  as  it  shall  deem  most  fit  to  promote  justice. 

30.  Either  party  may  object  by  proper  pleadings  to  answering  any  allega- 
tion contained  in  any  pleading  or  interrogatory  filed  by  the  other  party, 
which  will  tend  to  expose  him,  it,  or  them,  to  any  prosecution  or  punish- 
ment for  crime,  or  for  any  penalty  or  any  forfeiture  of  his,  its  or  their 
property  for  any  penal  offense. 

31.  Either  party  shall  have  the  right  to  require  the  personal  answer  of 
the  other  party  or  of  its  proper  ofiicer  on  oath  or  solemn  affirmation  to  all 
interrogatories  propounded  by  him,  it,  or  them,  in  the  libel,  answer  or 
otherwise  as  may  be  ordered  by  the  court  on  cause  shown  and  required  to 
be  answered.  In  default  of  due  answer  by  either  party  to  such  interroga- 
tories, the  court  may  adjudge  such  party  to  be  in  default  and  enter  such 
order  in  the  cause  as  it  shall  deem  most  fit  to  promote  justice. 

32.  After  joinder  of  issue,  and  before  trial,  any  party  may  apply  to  the 
court  for  an  order  directing  any  other  party,  his  agent  or  representative, 
to  make  discovery,  on  oath,  of  any  documents  which  are,  or  have  been,  in 
his  possession  or  power,  relating  to  any  matter  or  question  in  issue.  And 
the  court  may  order  the  production,  by  any  party,  his  agent  or  representa- 
tive, on  oath,  of  such  of  the  documents  in  his  possession  or  power  relating 
to  any  matter  in  question  in  the  cause  as  the  court  shall  think  right,  and 
the  court  may  deal  with  such  documents,  when  produced,  in  such  manner  as 
shall  appear  just. 

33.  Where  either  the  libellant  or  the  respondent  or  claimant  is  out  of 
the  country,  or  unable,  from  sickness  or  other  casualty,  to  make  an  answer 
to  any  interrogatory  on  oath  or  solemn  affirmation  at  the  proper  time,  the 
court  may,  in  its  discretion  in  furtherance  of  the  due  administration  of 
justice,  dispense  therewith,  or  may  award  a  commission  to  take  the  answer 
of  the  respondent  or  claimant  when  and  as  soon  as  it  may  be  practicable 
or  may  receive  a  verification  by  agent  or  attorney  with  like  force  and  effect 
as  if  made  by  the  party. 

34.  If  any  third  person  shall  intervene  in   any  cause  of   admiralty  and 
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maritime  jurisdiction  in  rem  for  hiy  own  interest,  and  he  is  entitled,  accord- 
ing to  the  course  of  admiralty  proceedings,  ^to  be  heard  therein,  he  shall 
propound  the  matter  in  suitable  allegations,  to  which,  if  admitted  by  the 
court,  the  other  party  or  parties  in  the  suit  may  be  required,  by  order  of 
the  court,  to  make  due  answer;  and  such  further  proceedings  shall  be  had 
and  decree  rendered  by  the  court  therein  as  to  law  and  justice  shall  apper- 
tain. But  every  such  intervenor  shall  be  required,  on  filing  his  allegations, 
to  give  a  stipulation  with  sufficient  sureties  or  an  approved  corporate  surety 
to  abide  by  the  final  decree  rendered  in  the  cause,  and  to  pay  all  such 
costs  and  expenses  and  damages  as  shall  be  awarded  against  him  by  the 
court  on  the  final  decree,  whether  it  is  rendered  in  the  original  or  appellate 
court,  not  to  exceed  however  in  any  event  the  agreed  or  appraised  value  of 
the  property  so  claimed  by  him,  it,  or  them,  with  interest  at  six  per  cent, 
per  annum  and  costs. 

35.  Exceptions  may  be  taken  to  any  libel,  allegation,  answer  or  other 
pleading  for  surplusage,  impertinence  or  scandal;  and  if  on  hearing  the 
matter  excepted  to  shall  be  held  to  be  so  objectionable  it  shall  be  expunged 
on  such  terms  as  the  court  may  direct. 

36.  In  cases  of  foreign  attachment,  the  garnishee  shall  be  required  to 
answer  on  oath  or  solemn  affirmation  as  to  the  debts,  credits,  or  effects  of 
the  respondent  or  claimant  in  his  hands,  and  to  such  inten-ogatories  touch- 
ing the  same  as  may  be  propounded  by  the  libellant;  and  if  he  shall  refuse 
or  neglect  so  to  do,  the  court  may  award  compulsory  process  in  personam 
against  him.  If  he  admits  any  debts,  credits  or  effects,  the  same  shall  be 
held  in  his  hands,  or  paid  into  the  registry  of  the  court  and  shall  be  held 
in  either  case  su})ject  to  the  further  order  of  the  court. 

37.  In  cases  of  mariners'  wages,  or  bottomry,  or  salvage,  or  other  pro- 
ceeding in  rem,  where  freight  or  other  proceeds  of  property  are  attached  to 
or  are  bound  by  the  suit,  which  are  in  the  hands  or  possession  of  any  per- 
son, the  court  may,  on  due  application,  by  petition  of  the  party  interested, 
require  the  party  charged  with  the  possession  thereof  to  appear  and  show 
cause  why  the  same  should  not  be  brought  into  court  to  answer  the  exigency 
of  the  suit,  and  if  no  cause  be  shown,  the  court  may  order  the  same  to  be 
brought  into  court  to  answer  the  exigency  of  the  suit,  and  on  failure  of 
the  party  to  comply  with  the  order,  may  award  an  attachment,  or  other 
compulsory  process  to  compel  obedience  thereto. 

38.  If,  in  any  admiralty  suit,  the  libellant  shall  not  appear  and  prosecute 
his  suit,  and  comply  with  the  orders  of  the  court,  he  shall  be  deemed  in 
default  and  contumacy;  and  the  court  may,  on  the  application  of  the  re- 
spondent or  claimant,  pronounce  the  suit  to  be  deserted,  and  the  same  may 
be  dismissed  with  costs. 

39.  The  court  may,  in  its  discretion,  on  motion  of  the  respondent  or 
claimant  and  the  payment  of  costs,  rescind  the  decree  in  any  suit  in  which, 
on  account  of  his  contumacy  and  default,  the  matter  of  the  libel  shall 
have  been  decreed  against  him,  and  grant  a  rehearing  thereof  at  any  time 
within  sixty  days  after  the  decree  has  been  entered,  the  respondent  or 
claimant  submitting  to  such   further  orders  and  terms  in  the  premises  as 
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the  court  may  direct;  and  the  term  of  the  court  shall  be  deemed  extended 
for  this  purpose  until  the  expiration  of  such  period  of  sixty  days. 

40.  All  sales  of  property  under  any  decree  of  admiralty  shall  be  made 
by  the  marshal  or  his  deputy,  or  other  proper  officer  assigned  by  the  court, 
where  the  marshal  is  a  party  in  interest,  in  pursuance  of  the  orders  of  the 
court;  and  the  proceeds  thereof,  when  sold,  shall  be  forthwith  paid  into 
the  registry'  of  the  court  by  the  officer  making  the  sale,  to  be  disposed 
of  by  the  court  according  to  law. 

41.  All  moneys  paid  into  the  registry  of  the  court  shall  be  deposited  in 
some  bank  designated  by  the  court,  and  shall  be  so  deposited  in  the  name 
of  the  court,  and  shall  not  be  drawn  out,  except  by  a  check  or  cheeks 
signed  by  a  judge  of  the  court  and  countersigned  by  the  clerk,  stating  on 
whose  account  and  for  whose  use  it  is  drawn,  and  in  what  suit  and  out  of 
what  fund  in  particular  it  is  paid.  The  clerk  shaU  keep  a  regular  book, 
containing  a  memorandum  and  copy  of  all  of  the  checks  so  drawn  and  the 
date  thereof. 

42.  Any  person  having  an  interest  in  any  proceeds  in  the  registry  of  the 
court  shall  have  a  right,  by  petition  and  summary  proceedings,  to  intervene 
Tpro  interesse  suo  for  delivery  thereof  to  him,  and  on  due  notice  to  the 
adverse  parties,  if  any,  the  court  shall  and  may  proceed  summarily  to  hear 
and  decide  thereon,  and  to  decree  therein  according  to  law  and  justice. 
And  if  such  petition  or  claim  shaU  be  deserted,  or  on  a  hearing,  be  dis- 
missed, the  court  may,  in  its  discretion,  award  costs  against  the  petitioner 
in  favor  of  the  adverse  party. 

43.  In  cases  where  the  court  shall  deem  it  expedient  or  necessary  for 
the  purposes  of  justice,  it  may  refer  any  matters  arising  in  the  progress  of 
the  suit  to  one  or  two  commissioners  or  assessors,  to  be  appointed  by  the 
court,  to  hear  the  parties  and  make  a  report  therein.  And  such  commis- 
sioners or  assessors  shall  have  and  possess  all  the  powers  in  the  premises 
which  are  usually  given  to.  or  exercised  by  masters  in  chancery  in  refer- 
ences to  them,  including  the  power  to  administer  oaths  to  and  examine  the 
parties  and  witnesses  touching  the  premises. 

44.  In  suits  in  admiralty  in  all  cases  not  provided  for  by  these  rules  or 
by  statute,  the  district  courts  are  to  regulate  their  practice  in  such  a  man- 
ner as  they  deem  most  expedient  for  the  due  administration  of  justice, 
provided  the  same  are  not  inconsistent  with  these  rules. 

45.  Further  proof  taken  by  leave  of  a  circuit  court  of  appeals  or  the 
Supreme  Court  on  an  appeal  in  admiralty  shall  be  taken  in  such  manner 
as  may  be  prescribed  by  statute  or  by  said  court. 

46.  In  all  trials  in  admiralty  the  testimony  of  witnesses  shall  be  taken 
orally  in  open  court,  except  as  othermse  provided  by  statute,  or  agree- 
ment of  parties.  When  deemed  necessary  by  the  court  or  the  officer  taking 
the  testimony  or  by  the  parties,  a  stenographer  may  be  employed  who  shall 
take  dowTi  the  testimony  in  shorthand  or  otherwise  and,  if  requested  by  the 
court  or  either  party,  transcribe  the  same.  The  fees  may  be  fixed  by  the 
court  and  taxed  as  costs. 

47.  Tra/veling  expenses  of  any  witness  for  more  than  one  hundred  miles 
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to  aud  from  the  Court  or  place  of  taking  the  testiuiony  shall  not  be  taxed 
as  costs. 

48.  When  the  respondent  or  claimant  in  his  answer,  alleges  new  facts, 
these  shall  be  considered  as  denied  by  the  libellant,  and  no  replication  or 
reply,  general  or  special,  shall  be  filed,  unless  ordered  by  the  court  on 
proper  cause  shown.  But  within  such  time  after  the  answer  is  filed  as 
shall  be  fixed  by  the  district  court,  either  by  general  rule  or  by  special 
order,  the  libellaait  may  amend  his  libel  so  as  to  confess  and  avoid,  or 
explain  or  add  to,  the  new  matters  set  forth  in  the  answer;  and  Avithin 
such  time  as  may  be  fixed,  in  lUie  manner,  the  respondent  or  claimant  shall 
answer  such  amendments. 

49.  The  Clerks  of  the  District  Courts  shall  make  up  the  records  to  l)e 
transmitted  to  the  Circuit  Court  of  Appeals. 

I.  They  shall  contain  the  following: 

A.  The  style  of  the  court. 

B.  The  names  of  the  parties,  setting  forth  the  original  parties,  and 
those  who  have  become  parties  before  the  appeal,  if  any  change  has 
taken  place. 

C.  If  bail  was  taken,  or  property  was  attached  or  aiTested,  the 
process  of  the  arrest  or  attachment  and  the  service  thereof,  all  bail 
and  stipulations,  and,  if  any  sale  has  been  made,  the  orders,  warrants, 
and  reports  relating  thereto. 

Z),.  The  libel,  with  exhibits  annexed  thereto. 

E.  The  pleadings  of  the  respondent  or  claimant  with  the  exhibits 
annexed  thereto. 

F.  The  testimony  as  taken  on  the  part  of  the  libellant,  and  any 
exliibits  not  annexed  to  the  libel. 

G.  The  testimony  as  taken  on  the  part  of  the  respondent  or  claimant 
and  any  exhibits  not  annexed  to  his  pleadings. 

H.  Any  orders  and  opinions  of  the  court. 

I.  Any  report  of  a  commissioner  or  assessor,  if  excepted  to,  with 
the  orders  of  the  court  respecting  the  same,  and  the  exceptions  to  the 
report.  If  the  report  was  not  excepted  to,  only  the  fact  that  a  refer- 
ence was  made,  and  so  much  of  thei  report  as  shows  what  results  were 
arrived  at  by  the  commissioner  or  assessor  are  to  be  stated. 

J.  The  final  decree. 

E.  The  notice  of  or  prayer  for  an  appeal,  and   the   assignment  of 
errors. 
TI.  Tlie  following  shall  be  omitted: 

A.  The  continuances. 

B.  All  motions,  rules,  and  orders  which  are  merely  preparatory  for 
trial  and  to  which  no  exception  was  taken  or  error  assigned. 

C.  The  commissions  to  take  depositions,  notices  therefor,  their  cap- 
tions, and  certificates  of  their  being  sworn  to,  unless  some  exception 
to  a  depflsition  in  the  District  Court  was  founded  on  some  one  or  more 
of  these;  in  which  case  so  much  of  either  of  them  as  may  be  involved 
ill  the  exception  shall  be  set  out.     In  all  other  eases  it  shall  be  suffi- 
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cient  to  give  the  name  of  the  \\-itii6s.8,  and  to  copy  the  interrogatories 
and  answers,  and  to  state  the  name  of  the  commissioner,  and  the  place 
where  and  the  date  when  the  deposition  was  sworn  to;  and  in  copy- 
ing all  depositions  taken  on  interrogatories,  the  answer  shall  be  in- 
serted immediately  following  the  question. 

III.  The  Clerk  of  the  District  Court  shall  page  the  copy  of  the  record 
thus  made  up,  and  shall  make  an  index  thereto,  and  he  shall  certify  the 
entire  document  at  the  end  thereof  under  the  seal  of  the  court,  to  be  a 
transcript  of  the  record  of  the  District  Court  in  the  cause  named  at  the 
beginning  of  the  copy  made  up  pursuant  to  this  rule. 

IV.  In  making  up  the  record  to  be  transmitted  to  the  Circuit  Court  of 
Appeals,  the  Clerk  of  the  District  Coui't  shall  omit  therefrom  any  of  the 
pleadings,  testimony  or  exhibits  which  the  parties,  by  their  proctors,  shall, 
by  written  stipulation,  agree  may  be  omitted;  and  shall  receive  and  include 
in  the  record  any  statement  of  the  case  which  may  be  signed  by  the  proc- 
tors showing  how  the  questions  arose  and  were  decided  in  the  'District 
Court  and  setting  forth  so  much  only  of  the  facts  alleged  and  proved,  or 
sought  to  be  proved,  or  of  the  evidence  thereof,  as  is  essential  to  a  deci- 
sion of  such  question  by  the  Appellate  Court,  and  such  stipulation  and 
statement  shall  be  filed  and  certified  up  with  the  record. 

50.  Whenever  a  cross-libel  is  filed  upon  any  counterclaim  arising  out  of 
the  same  contract  or  cause  of  action  for  which  the  original  libel  was  filed, 
and  the  respondent  or  claimant  in  the  original  suit  shall  have  given  security 
to  respond  in  damages^  the  respondent  in  the  cross-libel  shall  give  security 
in  the  usual  amount  and  form  to  respond  in  damages  to  the  claims  set 
forth  in  said  cross-libel,  unless  the  court,  for  cause  shown,  shall  othenvise 
direct;  and  all  proceedings  on  the  original  libel  shall  be  stayed  until  such 
security  be  given  unless  the  court  otherwise  directs. 

51.  When  any  ship  or  vessel  shall  be  libeled,  or  the  owner  or  owners 
thereof  shall  be  sued,  for  any  embezzlement,  loss,  or  destruction  by  the 
master,  officers,  mariners,  passengers,  or  any  other  person  or  persons,  of 
any  property,  goods,  or  merchandise,  shipped  or  put  on  board  of  such 
ship  or  vessel,  or  for  any  loss,  damage  or  injurj^  by  collision,  or  for  any 
act,  matter  or  thing,  loss,  damage  or  forfeiture,  done,  occasioned  or  in- 
curred, Avithout  the  privity  or  knowledge  of  such  owner  or  owners,  and  he 
or  they  shall  desire  to  claim  the  benefit  of  limitation  of  liability  provided 
for  in  the  third  and  fourth  sections  of  the  act  of  March  3,  1851,  entitled 
' '  An  Act  to  limit  the  liability  of  shipowners  and  for  other  purposes ' '  now 
embodied  in  sections  4283  to  4285  of  the  Eevised  Statutes,  as  now  or 
hereafter  amended  or  supplemented,  the  said  owner  or  owners  shall  and 
may  file  a  libel  or  petition  in  the  proper  district  court  of  the  United 
States,  as  hereinafter  specified,  setting  forth  the  facts  and  circumstances 
on  wliich  said  limitation  of  liability  is  claimed,  and  praying  proper  relief 
in  that  behalf;  and  thereupon  said  court,  having  caused  due  appraisement 
to  be  had  of  the  amount  or  value  of  the  interest  of  said  owner  or  owners, 
respectively,  in  such  ship  or  vessel,  and  her  freight,  for  the  voyage,  shall 
make  an  order  for  the  payment  of  the  same  into  court,  or  for  the  giving 
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of  a  stipulation  Avith  sufficient  sureties  or  an  approved  corporate  surety  for 
the  payment  thereof  into  court  with  interest  at  the  rate  of  six  per  cent, 
per  annum  from  the  date  of  said  stipulation  and  costs,  whenever  the  same 
shall  be  ordered;  or,  if  the  said  owner  or  owners  shall  so  elect,  the  said 
court  shall,  without  such  appraisement  make  an  order  for  the  transfer  by 
him  or  them  of  his  or  their  interest  in  such  vessel  and  freight  to  a  trustee 
to  be  appointed  by  the  court  under  the  fourth  section  of  said  act;  and, 
upon  compliance  with  such  order,  the  said  court  shall  issue  a  monitioH 
against  all  persons  claiming  damages  for  any  such  embezzlement,  loss,  de- 
struction, damage  or  injury,  citing  them  to  appear  before  the  said  court 
and  file  their  respective  claims  at  or  before  a  certain  time  to  be  named  in 
said  writ,  not  less  than  thirty  days  from  the  issuing  of  the  same;  and 
public  notice  of  such  monition  shall  be  given  as  in  other  cases,  and  such 
further  notice  served  through  the  post  office,  or  otherwise,  as  the  court, 
in  its  discretion,  may  direct;  and  the  said  court  shall  also,  on  the  appli- 
cation of  the  said  owner  or  owners,  make  an  order  to  restrain  the  further 
prosecution  of  all  and  any  suit  or  suits  against  said  owner  or  owners  in 
respect  to  any  such  claim  or  claims. 

52.  Proof  of  all  claims  which  shall  be  filed  in  pursuance  of  said  monition 
shall  thereafter  be  made  before  a  commissioner  to  be  designated  by  the 
court,  or  before  the  court  as  the  court  may  determine,  subject  to  the 
right  of  any  person  interested  to  question  or  controvert  tlie  same;  and  on 
the  completion  of  said  proofs,  the  commissioner  shall  make  report,  or  the 
court  its  finding  on  the  claims  so  proven,  and  on  confinnation  of  said  com- 
missioner's report,  after  hearing  any  exceptions  thereto,  or  on  such  finding 
by  the  court,  the  moneys  paid  or  secured  to  be  paid  into  court  as  afore- 
said, or  the  proceeds  of  said  ship  or  vessel  and  freight  (after  payment  of 
costs  and  expense)  shall  be  divided  pro  rata  amongst  the  several  claimants 
in  proportion  to  the  amount  of  their  respective  claims,  duly  proved  and 
confirmed  as  aforesaid,  saving,  however,  to  all  parties  any  priority  to 
which  they  may  be  legally  entitled. 

53.  In  the  proceedings  aforesaid,  the  said  owner  or  owners  shall  be  at 
liberty  to  contest  his  or  their  liability,  or  the  liability  of  said  ship  or 
vessel  for  said  embezzlement,  loss,  destruction,  damage  or  injuiy  (inde- 
pendently of  the  limitation  of  liability  claimed  under  said  act),  provided 
he,  it  or  they  shall  have  complied  with  the  requirements  of  Kule  fifty-one 
and  shall  also  have  given  a  bond  for  cost-s  and  provided  that,  in  his  or 
their  libel  or  petition,  he  or  they  shall  state  the  facts  and  circumstances  by 
reason  of  which  exemption  from  liability  is  claimed;  and  any  person  or 
persons  claiming  damages  as  aforesaid,  and  who  shall  have  filed  his  or 
their  claim  under  oath,  shall  and  may  answer  such  libel  or  petition,  and 
contest  the  right  of  the  owner  or  owners  of  said  ship  or  vessel,  either 
to  an  exemption  from  liability,  or  to  a  limitation  of  liability  under  the 
said  act  of  Congress,  or  both,  provided  such  answer  shall  in  suitable  allega- 
tions state  the  facts  and  circumstances  })y  reason  of  which  liability  is 
claimed  or  right  to  limitation  of  liability  should  be  denied. 

54.  The  said  libel  or  petition   shall  be   filed  and   the   said  proceedings 
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had  iu  any  district  court  of  the  United  States  in  which  said  ship  or  vessel 
may  be  libeled  to  answer  for  any  such  embezzlement,  loss,  destruction, 
damage  or  injury;  or,  if  the  said  ship  or  vessel  be  not  libeled,  then  in  the 
district  court  for  any  district  in  which  the  said  owner  or  owners  may  be 
sued  in  that  behalf;  when  the  said  ship  or  vessel  has  not  been  libeled  to 
answer  the  matters  aforesaid,  and  suit  has  not  been  commenced  against 
the  said  owner  or  owners,  or  has  been  commenced  in  a  district  otlier  than 
that  in  which  the  said  ship  or  vessel  may  be,  the  said  proceedings  may  be 
had  in  the  district  court  of  the  district  in  which  the  said  ship  or  vessel 
may  be,  and  where  it  may  be  subject  to  the  control  of  such  court  for  the 
purposes  of  the  case  as  hereinbefore  provided.  If  the  ship  shall  have 
already  been  libeled  or  sold,  the  proceeds  shall  represent  the  same  for  the 
purposes  of  these  rules. 

55.  All  the  preceding  rules  and  regulations  for  proceeding  in  causes 
where  the  owner  or  owners  of  a  ship  or  vessel  shall  desire  to  claim  the 
benefit  of  limitation  of  liability  provided  for  in  the  act  of  Congress  in 
that  behalf,  shall  apply  to  the  Circuit  Courts  of  Appeals  of  the  United 
States  where  such  cases  are  or  shall  be  pending  in  said  courts  on  appeal 
from  the  District  Courts. 

56.  In  any  suit,  w-hether  in  rein  or  in  personam,  the  claimant  or  re- 
spondent (as  the  case  may  be)  shall  be  entitled  to  bring  in  any  other 
vessel  or  person  (individual  or  coi-poration)  who  may  be  partly  or  wholly 
liable  either  to  the  libellant  or  to  such  claimant  or  respondent  by  way  of 
remedy  over,  contribution  or  otlierwise,  growing  out  of  the  same  matter. 
This  shall  be  done  by  petition,  on  oath,  presented  before  or  at  the  time  of 
answering  the  libel,  or  at  any  later  time  during  the  progress  of  the  cause 
that  the  court  may  allow.  Such  petition  shall  contain  suitable  allegations 
showing  such  liability,  and  the  particulars  thereof,  and  that  such  other 
vessel  or  person  ought  to  be  proceeded  against  in  the  same  suit  for  such 
damage,  and  shall  pray  that  process  be  issued  against  such  vessel  or  per- 
son to  that  end.  Thereupon  such  process  shall  issue,  and  if  duly  served, 
such  suit  shall  proceed  as  if  such  vessel  or  person  had  been  originally  pro- 
ceeded against;  the  other  parties  in  the  suit  shall  answer  the  petition;  the 
claimant  of  such  vessel  or  such  new  party  shall  answer  the  libel;  and  such 
further  proeeediugs  shall  be  had  and  decree  rendered  by  the  court  in  the 
suit  as  to  law  and  justice  shall  appertain.  But  every  such  petitioner  shall, 
upon  filing  his  petition,  give  a  stipulation,  with  sufficient  sureties,  or  an 
approved  corporate  surety,  to  pay  the  libellant  and  to  any  claimant  or  any 
new'  party  brought  in  by  virtue  of  such  process,  all  such  costs,  damages, 
and  expenses  as  shall  be  awarded  against  the  petitioner  by  the  court  on 
the  final  decree,  whether  rendered  in  the  original  or  appellate  court;  and 
any  such  claimant  or  new  party  shall  give  the  same  bonds  or  stipulations 
which  are  required  in  the  like  cases  from  parties  brought  in  under  process 
issued  on  the  prayer  of  a  libellant. 

57.  No  property  in  the  custody  of  the  marshal  or  otlier  officer  of  the 
court  shall  be  delivered  up  without  an  oi-der  of  the  court  but,  except  in 
possessory  actions,  such  order  may  be  entered,  as  of  course,  by  the  clerk, 
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on  the  filing  of  either  a.  written  consent  thereto  by  the  proctor  on  whose 
behalf  it  is  detained,  or  an  approved  stipulation  or  bond  given  as  pro- 
vided by  law  and  these  rules;  or  upon  the  disniissal  or  discontinuance  of 
the  libel;  except  that  in  proceedings  under  Section  941  of  the  Revised 
Statutes  the  marshal  shall  not  deliver  any  property  so  released  until  the 
costs  and  charges  of  th.e  officers  of  the  court  shall  first  have  been  paid  into 
the  court  by  the  party  receiving  such  property  subject  to  the  decision  of 
the  court  with  respect  to  the  amount  of  cost^  due  such  officers. 


IV 

KULES  OF  THE  SUPREME  COURT  OF  THE  UNITED  STATES. 

[210  U.  S.  471;   222  U.  S.  Appendix.] 

1. 

CLERK. 

1.  The  clerk  of  this  court  shall  reside  and  keep  the  oflS.ce  at  the  seat  of 
the  National  Government,  and  he  shall  not  practice,  either  as  attorney  or 
counsellor,  in  this  court,  or  in  any  other  court,  while  he  shall  continue  to 
be  clerk   of   this  court. 

2.  The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court  room,  or  from  the  oflaee,  without  an  order  from  the  court 
except   as  provided  by  Rule   10. 

2. 

ATTORNEYS  AND  COUNSELLORS. 

1.  It  shall  be  requisite  to  the  admission  of  attorneys  or  counsellors  to 
practice  in  this  court,  that  they  shall  have  been  such  for  three  years  past  in 
the  highest  courts  of  the  States  to  which  they  respectively  belong,  and  that 
their  private  and  professional  characters  shall  appear  to  be  fair. 

2.  They  shall  respectively  take  and  subscribe  the  following  oath  or  af- 
firmation, viz.: 

I, ,  do  solemnly  swear  (or  aflSi-m)  that  I  will  demean  my- 
self, as  an  attorney  and  counsellor  of  this  court,  uprightly,  and  according 
to  law;  and  that  I  will  support  the  Constitution  of  the  United  States. 


PRACTICE. 

This  court  considers  the  former  practice  of  the  courts  of  king's  bench  and 
of  chancery,  in  England,  as  affording  outlines  for  the  practice  of  this  court ; 
and  will,  from  time  to  time,  make  such  alterations  therein  as  circumstances 
may   render   necessary. 
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BILL   or   EXCEPTIONS. 

The  judges  of  the  district  courts  in  allowing  bills  of  exception  shall  give 
effect  to  the  following  rules: 

1.  No  bill  of  exceptions  shall  be  allowed  which  shall  contain  the  charge 
of  the  court  at  large  to  the  jury  in  trials  at  common  law,  upon  any  general 
exception  to  the  whole  of  such  charge.  But  the  party  excepting  shall  be 
required  to  state  distinctly  the  several  matters  of  law  in  such  charge  to 
which  he  excepts;  and  those  matters  of  law,  and  those  only,  shall  be  in- 
serted in  the  bill  of  exceptions  and  allowed  by  the  court. 

2.  Only  so  much  of  the  evidence  shall  be  embraced  in  a  bill  of  exeep 
tions  as  may  be  necessary  to  present  clearly  the  questions  of  law  involved 
in  the  rulings  to  which  exceptions  are  reserved,  and  such  evidence  as  is 
embraced  therein  shall  be  set  forth  in  condensed  and  narrative  form,  save 
as  a  proper  understanding  of  the  questions  presented  may  require  thai 
parts  of  it  be  set  forth  otherwise. 

5. 

PROCESS. 

1.  All  process  of  this  court  be  in  the  name  of  the  President  of  the  United 
States,  and  shall  contain  the  Christian  names,  as  well  as  the  surnames,  of 
the  parties. 

2.  When  process  at  common  law  or  in  equity  shall  issue  against  a  State, 
the  same  shall  be  served  on  the  governor,  or  chief  executive  magistrate,  and 
attorney-general   of  such   State. 

3.  Process  of  subpoena,  issuing  out  this  court,  in  any  suit  in  equity,  shall 
be  served  on  the  defendant  sixty  days  before  the  return  day  of  the  said 
process;  and  if  the  defendant,  on  such  service  of  the  subpoena,  shall  not 
appear  at  the  return  day,  the  complainant  shall  he  at  liberty  to  proceed 
ex  parte. 

6. 

MOTIONS. 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  contain 
a  brief  statement  of  the  facts  and  objects  of  the  motion. 

2.  Forty-five  minutes  on  each  side  shall  be  allowed  to  the  argument  of  a 
motion,  and  no  more,  without  special  leave  of  the  court,  granted  before 
the  argument  begins. 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court,  shall 
be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party,  or 
the  counsel   or   attorney  of   such   party. 


4646  APPENDIX 

4.  All  motions  to  dismiss  writs  of  error  and  appeals,  except  motions 
to  docket  and  dismiss  under  Eule  9,  must  be  submitted  in  the  first 
instance  on  printed  briefs  or  arguments.  If  the  court  desires  further 
argument  on  that  subject,  it  -will  be  ordered  in  connection  -with  the 
hearing  on  the  merits.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief  of  argument,  on 
the  counsel  for  plaintiff  in  error  or  appellant  of  record  in  this  court,  at 
least  three  weeks  before  the  time  fixed  for  submitting  the  motion,  in  all 
cases  except  where  the  counsel  to  be  notified  resides  west  of  the  Eocky 
Mountains,  in  which  case  the  notice  shall  be  at  least  thirty  days.  Affi- 
davits of  the  deposit  in  the  mail  of  the  notice  and  brief  to  the  proper  ad 
dress  of  the  counsel  to  be  served,  duly  post-paid  at  such  time  as  to  reach 
him  by  due  course  of  mail,  the  three  weeks  or  thirty  days  before  the  time 
fixed  by  the  notice,  will  be  regarded  as  prima  facie  evidence  of  service  on 
counsel  who  reside  without  the  District  of  Columbia.  On  proof  of  such 
service,  the  motion  will  be  considered,  unless,  for  satisfactory  reasons, 
further  time  be  given  by  the  court  to  either  party. 

5.  The  court  in  any  pending  cause  will  receive  a  motion  to  aflarm  on  the 
ground  that  it  is  manifest  that  the  writ  or  appeal  was  taken  for  delay  only, 
or  that  the  questions  on  which  the  decision  of  the  cause  depend  are  so 
frivolous  as  not  to  need  further  argument.  The  same  procedure  shall  ap- 
ply to  and  control  such  motions  as  is  provided  for  in  cases  of  motions  to 
dismiss  under  paragraph  4  of  this  rule. 

6.  Although  the  court  upon  consideration  of  a  motion  to  dismiss  or  a 
motion  to  affirm  may  refuse  to  grant  the  motion,  it  may  nevertheless,  if  the 
conclusion  is  arrived  at  that  the  case  is  of  such  a  character  as  not  to 
justify  extended  argument,  order  the  cause  transferred  for  hearing  to  a 
summary  docket.  The  hearing  of  the  causes  on  such  docket  will  be  expe 
dited,  the  court  providing  from  time  to  time  for  such  speedy  disposition  of 
the  docket  as  the  regular  order  of  business  may  permit,  and  on  the  hear- 
ing of  such  causes  one-half  hour  will  be  allowed  each  side  for  oral  argument. 

7.  The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrary),  but  will  devote  that  day  to  the  other 
business  of  the  court.  The  motion  day  shall  be  Monday  of  each  week;  and 
motions  not  required  by  the  rules  of  the  court  to  be  put  on  the  docket  shall 
be  entitled  to  preference  immediately  after  the  reading  of  opinions,  if  such 
motions  shall  be  made  before  the  court  shall  have  entered  upon  the  hearing 
of  a  case  upon  the  docket. 

7. 

LAW  LIBRAEY. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having  a  case 
on  the  docket,  and  wishing  to  use  any  book  or  books  in  the  law  library, 
shall  be  at  liberty,  upon  application  to  the  clerk  of  the  court,  to  receive 
an  order  to  take  the  same  (not  exceeding  at  any  one  time  three)  from  the 
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library,  he  being  thereby  responsible  for  the  due  return  of  the  same  within 
a  reasonable  time,  or  when  required  by  the  clerk.  And  in  case  the  same 
shall  not  be  so  returned,  the  party  receiving  the  same  shall  be  responsible 
for  and  forfeit  and  pay  twice  the  value  thereof,  and  also  one  dollar  per 
day  for  each 's  day 's  detention  beyond  the  limited  time. 

2.  The  clerk  shall  deposit  in  the  law  library,  to  be  there  carefully  pre- 
served, one  copy  of  the  printed  record  in  every  case  submitted  to  the  court 
for  its  consideration,  and  of  all  printed  motions,  briefs,  or  arguments  filed 
therein. 

3.  The  marshal  shall  take  charge  of  the  books  of  the  court,  together  witli 
such  of  the  duplicate  law  books  as  Congress  may  direct  to  be  transferred 
to  the  court,  and  arrange  them  in  the  conference  room,  which  he  shall  have 
litted  up  in  a  proper  manner;  and  he  shall  not  permit  such  books  to  be 
taken  therefrom  by  any  one  except  the  justices  of  the  court. 


WKIT  OF  ERROR  AND  APPEAL,  RETURN  AND  RECORD. 

1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed 
shall  make  return  of  the  same,  by  transmitting  a  true  copy  of  the  record, 
and  of  the  assignment  of  errors,  and  of  all  proceedings  in  the  ease,  under 
his  hand  and  the  seal  of  the  court. 

In  order  to  enable  the  Clerk  to  perform  such  duty  and  for  the  purpose 
of  reducing  the  size  of  transcripts  of  record  in  cases  brought  to  this  Court 
by  appeal  or  writ  of  error,  by  eliminating  all  papers  not  necessary  to  the 
consideration  of  the  questions  to  be  reviewed,  it  shall  be  the  duty  of  the 
appellant  or  plaintiff  in  error  or  his  attorney  to  file  with  the  clerk  of  the 
lower  court,  together  with  proof  or  acknowledgment  of  service  of  a  copy  on 
the  appellee  or  defendant  in  error,  or  his  counsel,  a  praecipe  which  shall 
indicate  the  portions  of  the  record  to  be  incorporated  into  the  transcript  of 
the  re?ord  on  such  appeal  or  writ  of  error.  Should  the  appellee  or  defend- 
ant in  error,  or  his  counsel,  desire  additional  portions  of  the  record  incorpo- 
rated into  the  transcript  of  the  record  to  be  filed  in  this  Court,  he  shall 
file  with  the  clerk  of  the  lower  court  his  praecipe  also,  within  ten  days 
thereafter,  (unless  the  time  shall  be  enlarged  by  a  judge  of  the  lower  court 
or  by  a  Justice  of  this  Court),  indicating  such  additional  portions  of  the 
record  desired  by  him. 

The  clerk  of  the  lower  court  shall  transmit  to  this  Court  as  the  trans- 
cript of  the  record  in  the  case  only  the  portions  of  the  record  below  desig- 
nated by  both   parties  as  above  provided. 

The  parties  or  their  counsel,  however,  may  agree  by  written  stipulation  to 
be  filed  with  the  clerk  of  the  lower  court  the  portions  of  the  record  which 
shall  constitute  the  transcript  of  record  on  appeal  or  writ  of  error,  and  the 
clerk  in  such  case  shall  transmit  only  the  papers  designated  in  such  stipu- 
lation. 

Tf   this   Court   shall   find   that  portions   of   the   record   unnecessary   to   a 
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proper  presentation  of  the  case  have  been  incorporated  into  the  transcript 
by  either  party,  the  Court  may  order  that  the  whole  or  any  part  of  the 
Clerk's  fee  for  supervising  the  printing  and  of  the  cost  of  printing  the 
record  be  paid  by  the  offending  party. 

2.  In  all  cases  brought  to  this  court^  by  writ  of  error  or  appeal,  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or 
decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a  copy  oO 
the  opinion  or  opinions  filed  in  the  case. 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself,  and 
not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the  pre- 
siding judge  in  any  district  court,  that  original  papers  of  any  kind  should 
be  inspected  in  this  court  upon  writ  of  error  or  appeal,  such  presiding  judge 
may  make  such  rule  or  order  for  the  safe-keeping,  transporting,  and  return 
of  such  original  papers  as  to  him  may  seem  proper,  and  this  court  will 
receive  and  consider  such  original  papers  in  connection  with  the  transcript 
of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  not 
exceeding  thirty  days  from  the  day  of  signing  the  citation,  whether  the  re- 
turn day  fall  in  vacation  or  in  term  time,  and  be  served  before  the  return 
day,  except  in  writs  of  error  and  appeals  from  California,  Oregon,  Nevada, 
Washington,  New  Mexico,  Utah,  Arizona,  Montana,  Wyoming-,  North 
Dakota,  South  Dakota,  Alaska,  Idaho,  Hawaii  and  Porto  Kico,  when  the 
time  shall  be  extended  to  sixty  days  and  from  the  Philippine  Islands  to  one 
hundred  and  twenty  days. 

6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction,  when 
under  the  requirements  of  law  the  facts  have  been  found  in  the  court  below, 
and  the  power  of  review  is  limited  to  the  determination  of  questions  of  law 
arising  on  the  record,  shall  be  confined  to  the  pleadings,  the  findings  of 
fact,  and  conclusions  of  law  thereon,  the  bills  of  exceptions,  the  final  judg- 
ment or  decree,  and  such  interlocutory  orders  and  decrees  as  may  be  neces- 
sary to  a  pvoper  review  of  the  case. 

9. 

DOCKETING  CASES. 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  apjiellant  to  docket 
the  case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  be- 
fore the  return  day,  whether  in  vacation  or  in  term  time.  But,  for  good 
cause  shown,  the  justice  or  judge  who  signed  the  citation,  or  any  justice  of 
this  court,  may  enlarge  the  time,  by  or  before  its  expiration,  the  order  of 
enlargement  to  be  filed  with  the  clerk  of  this  court.  If  the  plaintiff  in  error 
or  appellant  shall  fail  to  comply  with  this  rule,  the  defendant  in  error  or  ap- 
pellee may  have  the  cause  docketed  and  dismissed  upon  producing  a 
certificate,  whether  in  term  time  or  vacation,  from  the  clerk  of  the  court 


RULES   OF    THE   SUPREME    COURT  4649 

wherein  the  judgment  or  decree  was  rendered,  stating  the  case  and  certi- 
fying that  such  writ  or  error  or  appeal  has  been  duly  sued  out  or  allowed. 
And  in  no  case  shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket 
the  case  and  file  the  record  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  the  court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket  the 
case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court;  and  if  the 
case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this  court 
by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above  limit- 
ed and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee  at 
any  time  thereafter,  the  case  shall  stand  for  argument. 

3.  Upon  the  filing  of  the  transcrij^t  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appeariince  of  the  counsel  for  the  party  docketing  the 
case  shall  be  entered. 

10. 

As  amended  May  1,  1916,  241  U.  S.   633. 
PRINTING  RECORDS. 

1.  In  all  cases  the  plaintiff  in  error  or  ai^pellant,  on  docketing  a  case  and 
filing  the  record,  shall  make  such  cash  deposit  with  the  clerk  for  the  pay- 
ment of  his  fees  as  he  may  require  or  otherwise  satisfy  him  in  that  behalf. 

2.  Immediately  after  the  designation  of  the  parts  of  the  record  to  be 
printed  or  the  expiration  of  the  time  allotted  therefor,  the  Clerk  shall 
make  an  estimate  of  the  cost  of  printing  the  record,  his  fee  for  preparing 
it  for  the  printer  and  supervising  fee,  and  other  probable  fees,  and  upon 
application  therefor  shall  furnish  the  same  to  the  party  docketing  the 
qase.  If  such  estimated  sum  be  not  paid  within  ninety  days  after  the 
cause  is  docketed,  it  shall  be  the  duty  of  the  Clerk  to  report  that  fact  to 
the  Court,  and  thereupon  the  cause  wiU  be  dismissed,  unless  good  cause 
to  the  contrary  is  shown. 

3.  Upon  payment  of  the  amount  estimated  by  the  clerk,  thivty  copies  of 
the  record  shall  be  printed,  under  his  supervision,  for  the  use  of  the  court 
and  of  counsel. 

4.  In  cases  of  appellate  jurisdiction  the  original  transcript  on  file  shall 
be  taken  by  the  clerk  to  the  printer.  But  the  clerk  shall  cause  copies  to  be 
made  for  the  printer  of  such  original  papers,  sent  up  under  Rule  8,  section 
4,  as  are  necessary  to  be  printed;  and  of  the  whole  record  in  cases  of  original 
jurisdiction. 

5.  The  clerk  shall  supervise  the  printing,  and  see  that  the  printed  copy 
is  properly  indexed.  He  shall  distribute  the  printed  copies  to  the  justices 
and  the  reporter,  from  time  to  time,  as  required,  and  a  copy  to  the  counsel 
for  the  respective  parties. 

6.  If  the  actual  cost  of  printing  the  record,  together  with  the  fee  of  the 
clerk,  shall  be  less  than  the  amount  estimated  and  paid,  the  amount  of  the 
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difference  shall  be  refunded  by  the  clerk  to  the  party  paying  it.  If  the 
actual  cost  and  clerk's  fee  shall  exceed  the  estimate,  the  amount  of  the 
excess  shall  be  paid  to  the  clerk  before  the  delivery  of  a  printed  copy  to 
either  party  or  his  counsel. 

7.  In  case  of  reversal,  aflfirmanee,  or  dismissal,  with  costs,  the  amouut 
of  the  cost  of  printing  the  record  and  of  the  clerk's  fee  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be  inserted  in 
the  body  of  the  mandate  or  other  proper  process. 

8.  Upon  the  clerk's  producing  satisfactory  evidence,  by  affidavit  or  the 
acknowledgment  of  the  parties  or  their  sureties,  of  having  served  a  copy 
of  the  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such  parties 
or  their  sureties,  an  attachment  shall  issue  against  such  parties  or  sureties, 
respectively,  to  compel  payment  of  said  fees. 

9.  When  the  record  is  filed,  or  within  twenty  days  thereafter,  the  plain- 
tiff in  error  or  appellant  may  file  with  the  clerk  a  statement  of  the  points 
on  which  he  intends  to  rely  and  of  the  parts  of  the  record  which  he  thinks 
necessary  for  the  consideration  thereof,  M'ith  proof  of  service  of  the  same 
on  the  adverse  party.  The  adverse  party,  within  thirty  days  thereafter, 
may  designate  in  writing,  filed  with  the  clerk,  additional  parts  of  the  record 
which  he  thinks  material;  and,  if  he  shall  not  do  so,  he  shall  be  held  to 
have  consented  to  a  hearing  on  the  parts  designated  by  the  plaintiff  in 
error  or  appellant.  If  parts  of  the  record  shall  be  so  designated  by  one 
or  both  of  the  parties,  the  clerk  shall  print  those  parts  only;  and  the  court 
will  consider  nothing  but  those  parts  of  the  record,  and  the  errors  so 
stated.  If  at  the  hearing  it  shall  appear  that  any  material  part  of  the 
record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  court  to 
require.  If  the  defendant  in  error  or  appellee  shall  have  caused  unneces- 
sary parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made 
as  the  court  shall  think  proper. 

The  fees  of  the  clerk  under  Kule  24,  section  7,  shall  be  computed,  as  at 
present,  on  the  folios  in  the  record  as  filed,  and  shall  be  in  full  for  the  per- 
formance of  his  duties  in  the  execution  hereof. 

11. 

TRANSLATIONS. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error  or 
appeal  shall  contain  any  document,  paper,  testimony,  or  other  proceedings 
in  a  foreign  language,  and  the  record  does  not  also  contain  a  translation 
of  such  document,  paper,  testimony,  or  other  proceedings,  made  under  the 
authority  of  the  inferior  court,  or  admitted  to  be  correct,  the  record  shall 
not  be  printed;  but  the  case  shall  be  reported  to  this  court  by  the  clerk, 
and  the  court  will  order  that  a  translation  be  supplied  and  inserted  in  the 
record. 
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12. 
FURTHEK  PROOF. 

1.  In  all  cases  where  further  proof  is  ordered  by  the  court,  the  deposi- 
tions which  may  be  taken  shall  be  by  a  commission,  to  be  issued  from  this 
court,  or  from  any  district  court  of  the  United  States. 

2.  In  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new  evi- 
dence shall  be  admissible  in  this  court,  the  evidence  by  testimony  of  wit- 
nesses shall  be  taken  under  a  commission  to  be  issued  from  this  court,  or 
fiom  any  district  court  of  the  United  States,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  shall  issue  but  upon  interrogatories, 
to  be.  filed  by  the  party  applying  for  the  commission,  and  notice  to  the 
opposite  party  or  his  agent  or  attorney,  accompanied  with  a  copy  of  the 
interrogatories  so  filed,  to  file  cross-interrogatories  within  twenty  days 
from  the  service  of  such  notice:  Provided,  however.  That  nothing  in  this 
rule  shall  prevent  any  party  from  giving  oral  testimony  in  open  court  in 
cases  where  by  law  it  is  admissible. 

13. 

OBJECTIONS  TO  EVIDENCE  IN  THE  RECORD. 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court,  no 
objection  shall  hereafter  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,  deed,  grant,  or  other  exhibit  found  in  the  record  as  evidence, 
unless  objection  was  taken  thereto  in  the  court  below  and  entered  of 
record;  but  the  same  shall  otherwise  be  deemed  to  have  been  admitted  by 
consent. 

14. 

CERTIORARI. 

No  certiorari  for  diminution  of  the  record  will  be  hereafter  awarded  in 
any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the  facts 
on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other  party,  be 
verified  by  affidavit.  And  all  motions  for  certiorari  must  be  made  at  the 
first  term  of  the  entry  of  the  case;  otherwise,  the  same  will  not  be  granted, 
unless  upon  special  cause  shown  to  the  court,  accounting  satisfactorily 
for  the  delay. 

15. 

DEATH  OF   A  PARTY. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either  party 
shall  die,  the  proper  representatives  in  the  personalty  or  realty  of  the  de- 
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ceased  party,  according  to  the  nature  of  the  case,  may  voluntarily  come  in 
and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall  be  heard 
and  determined  as  in  other  cases;  and  if  such  representatives  shall  not 
voluntarily  become  parties,  then  the  other  party  may  suggest  the  death 
on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that  unless  such 
representatives  shall  become  parties  within  the  first  ten  days  of  the  en- 
suing term,  the  party  moving  for  such  order,  if  defendant  in  error  or  ap- 
pellee, shall  be  entitled  to  have  the  writ  of  error  or  appeal  dismissed ;  and  if 
the  party  so  moving  shall  be  plaintiff  in  error  or  appellant  he  shall  be  en- 
titled to  open  the  record,  and  on  hearing  have  the  judgment  or  decree  re- 
versed, if  it  be  erroneous:  Provided,  however,  That  a  copy  of  every  such 
order  shall  be  printed  in  some  newspaper  of  general  circulation  within  the 
State,  Territory,  or  District  from  which  the  case  is  brought,  for  three 
successive  weeks,  at  least  sixty  days  before  the  beginning  of  the  term  of  the 
Supreme  Court  then  next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term  next  suc- 
ceeding the  suggestion,  and  no  measures  are  taken  by  the  opposite  party 
within  that  time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  court  of  the  United  States  shall  de- 
sire to  prosecute  a  writ  of  error  or  appeal  to  the  Supreme  Court  of  the 
United  States,  from  any  final  judgment  or  decree,  rendered  in  such  court, 
and  at  the  time  of  suing  out  such  writ  of  error  or  appeal  the  other  party 
to  the  suit  shall  be  dead  and  have  no  proper  representative  within  the 
jurisdiction  of  the  court  which  rendered  such  final  judgment  or  decree,  so 
that  the  suit  cannot  be  revived  in  that  court,  but  shall  have  a  proper 
representative  in  some  State  or  Territory  of  the  United  States,  the  party 
desiring  such  writ  of  error  or  appeal  may  procure  the  same,  and  may  have 
proceedings  on  such  judgment  or  decree  superseded  or  stayed  in  the  same 
manner  as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon  pro- 
coed  with  such  writ  of  error  or  appeal  as  in  other  cases.  And  within  thirty 
days  after  the  commencement  of  the  term  to  which  such  writ  of  error  or 
appeal  is  returnable,  the  plaintiff  in  error  or  appellant  shall  make  a  sug- 
gestion to  the  court,  supported  by  aflSdavit,  that  the  said  party  was  dead 
■when  the  writ  of  error  or  appeal  was  taken  or  sued  out,  and  had  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  said 
judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some  State  or  Territory 
of  the  United  States,  and  stating  therein  the  name  and  character  of  such 
representative,  and  the  State  or  Territory  in  which  such  representative 
resides;  and,  upon  such  suggestion,  he  may,  on  motion,  obtain  an  order 
that,  unless  such  representative  shall  make  himself  a  party  within  the  first 
ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff  in  error  or  appellant 
shall  be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or 
decree  reversed,  if  the  same  be  erroneous:  Provided,  however,  That  a 
proper  citation  reciting  the  substance  of  such  order  shall  be  served  upon 
such  representative,  either  personally  or  by  being  left  at  his  residence,  at 
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least  sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court 
then  next  ensuing:  And  provided,  also,  That  in  every  such  case  if  the 
representative  of  the  deceased  party  does  not  appear  by  the  tenth  day  of 
the  term  next  succeeding  said  suggestion,  and  the  measures  above  provided 
to  compel  the  appearance  of  such  representative  have  not  been  taken  with- 
in time  as  above  required,  by  the  opposite  party,  the  case  shall  abate: 
And  provided,  also.  That  the  said  representative  may  at  any  time  before 
or  after  said  suggestion  come  in  and  be  made  a  party  to  the  suit,  and 
thereupon  the  case  shall  proceed,  and  be  heard  and  determined  as  in  other 
eases. 

16. 

NO  APPEARANCE  OP  PLAINTIFF  IN  ERROE  OR  APPELLANT. 

Where  no  counsel  appears  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  case  is  called  for  trial,  the  defendant  in 
error  or  appellee  may  have  the  plaintiff  in  error  or  appellant  called  and 
the  writ  of  error  or  appeal  dismissed,  or  may  open  the  record  and  pray  for 
an  affirmance. 

17., 

NO  APPEARANCE  OF  DEFENDANT  IN  ERROR  OR  APPELLEE. 

Where  the  defendant  in  error  or  appellee  fails  to  appear  when  the  case 
is  called  for  trial,  the  court  may  proceed  to  hear  an  argument  on  the  part 
of  the  plaintiff  in  error  or  appellant  and  to  give  judgment  according  to  the 
right  of  the  case. 

18. 

NO  APPEARANCE  OF  EITHER  PARTY. 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  there  is  no 
appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant. 

19. 

NEITHER  PARTY  READY  AT  SECOND  TERM. 

When  a  case  is  called  for  argument  at  two  successive  terms,  and  upon 
the  call  at  the  second  term  neither  parly  is  prepared  to  argue  it,  it  shall 
be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant,  unless  suf- 
ficient cause  is  shown  for  further  postponement. 
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20. 
FEINTED  AEGUMENTS. 

1.  In  all  cases  brought  here  on  writ  of  error,  appeal,  or  otherwise,  the 
court  will  receive  printed  arguments  without  regard  to  the  number  of  th*" 
cases  on  the  docket,  if  the  counsel  on  both  sides  shall  choose  to  submit  the 
same  within  the  first  ninety  days  of  the  term;  and,  in  addition,  appeals 
from  the  Court  of  Claims  may  be  submitted  by  both  parties  within  thirty 
days  after  they  are  docketed,  tut  not  after  the  first  day  of  April;  but  thirty 
copies  of  the  arguments,  signed  by  attorneys  or  counsellors  -of  this  court, 
must  be  first  filed. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  a  printed 
argument  shaU  be  filed  for  one  or  both  parties,  the  case  shall  stand  on  the 
same  footing  as  if  there  were  an  appearance  by  counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the  docket, 
and  argued  orally  in  behalf  of  only  one  of  the  parties,  no  printed  argument 
for  the  opposite  party  ^ill  be  received,  unless  it  is  filed  before  the  oral 
argument  begins,  and  the  court  will  proceed  to  consider  and  decide  the  case 
upon  the  ex  parte  argument. 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk  or 
otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon  leave 
granted  in  open  court  after  notice  fo  opposing  counsel. 

21. 

BEIIIJFS. 

1.  The  counsel  for  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  the  court,  at  least  three  weeks  before  the  case  is  called  for  argument, 
thirty  copies  of  a  printed  brief,  one  of  which  shall,  on  application,  be 
furnished  to  each  of  the  counsel  engaged  upon  the  opposite  side. 

2.  This  brief  shall  contain,  in  the  order  here  stated — 

(1)  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  the  manner  in  which  they  are  raised. 

(2)  A  specification  of  the  errors  relied  upon,  which,  in  eases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and  in  eases  brought  up  by  appeal  the 
specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree  is 
alleged  to  be  erroneous.  When  the  error  alleged  is  to  the  admission  or  to 
the  rejection  of  evidence,  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  instructions  given  or  instructions  refused. 
When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master,  the 
specification  .shall  state  the  exception  to  the  report  and  the  action  of  the 
court  upon  it. 
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(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  te  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length, 

3.  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with  the 
clerk  thirty  printed  copies  of  his  argument,  at  least  one  week  before  the 
case  is  called  for  hearing.  His  brief  shall  be  of  like  character  with  that 
required  of  the  plaintiff  in  error  or  appellant,  except  that  no  specification 
of  errors  shall  be  required,  and  no  statement  of  the  case,  unless  that  pre 
sented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  When  there  is  no  assignment  of  errors,  as  required  by  section  997  of 
the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request  of 
the  court;  and  errors  not  specified  according  to  this  rule  will  be  disre- 
garded; but  the  court,  at  its  option,  may  notice  a  plain  error  not  assigned  or 
specified. 

5.  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant  is  in 
default,  the  case  may  be  dismissed  on  motion;  and  when  a  defendant  in 
error,  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on  consent 
of  his  adversary,  and  by  request  of  the  court. 

6.  When  no  oral  argument  is  made  for  one  of  the  parties,  only  one 
counsel  will  be  heard  for  the  adverse  party. 

7.  No  brief  or  printed  argument,  required  by  the  foregoing  sections, 
shall  be  filed  by  the  clerk  unless  the  same  shall  be  accompanied  by  satis 
factory  proof  of  service  upon  counsel  for  the  adverse  party. 

8.  Every  brief  of  more  than  twenty  pages  shall  contain  on  its  front  fly 
leaves  a  subject  index  with  page  references,  the  subject  index  to  be  supple- 
mented by  a  list  of  all  cases  referred  to,  alphabetically  arranged,  together 
with  references  to  pages  where  the  cases  are  cited. 

22. 

As  amended  October  21,  1918,  248  U.  S.  528. 
ORAL   ARGUMENTS. 

1.  The  plaintiff  in  error  or  appellant  in  this  court  sliall  .be  entitled  to 
open  and  conclude  the  argument  of  the  ease.  But  when  there  are  cross- 
appeals  they  shall  be  argued  together  as  one  ease,  and  the  plaintiff  in 
the  court  below  shall  be  entitled  to  open  and  conclude  the  argument. 

2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  One  hour  on  each  side  will  be  allowed  for  the  argument,  and  no 
more,  without  special  leave  of  the  court,  granted  before  the  argument 
begins.  But  in  cases  certified  from  the  Circuit  Court  of  Appeals,  cases 
involving  solely  the  jurisdiction  of  the  court  below,  and  cases  under  the 
Act  of  March  2,  1907,  34  Stat.  1246,  forty-five  minutes  only  on  each  side 
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will  be  allowed  for  the  argument  unless  the  time  be  extended.  The  time 
thus  allowed  may  be  apportioned  between  the  counsel  on  the  same  side, 
at  their  discretion;  provided,  always,  that  a  fair  opening  of  the  case  shall 
be  made  by  the  party  having  the  opening  and  closing  arguments. 

23. 
INTEREST. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 
and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the 
state  where  such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  10  per  cent.,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money 
in  cases  in  equity,  unless  otherwise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed  if  specially 
directed  by  the  court. 

24. 

COSTS. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  costs  shall 
be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed 
by  the  parties,  except  where  the  dismissal  shall  be  for  want  of  jurisdiction, 
when  the  costs  incident  to  the  motion  to  dismiss  shall  be  allowed. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  other- 
wise ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  unless  otherwise 
ordered  by  the  court.  The  cost  of  the  transcript  of  the  record  from  the 
court  below  shall  be  a  part  of  such  costs,  and  be  taxable  in  that  court  as 
costs  in  the  case. 

4.  Neither  of  the  foregoing  sections  shall  apply  to  eases  where  tlie 
United  States  are  a  party;  but  in  such  cases  no  costs  shall  be  allowed  in 
the  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be  the 
duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in  the  nature 
of  a  procedendo,  to  the  court  below,  for  the  purpose  of  informing  such 
court  of  the  proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain. 
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6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  annex  to  the  same  the  bill  of  items 
taxed  in  detail. 

7.  In  pursuance  of  the  act  of  March  3,  1883,  authorizing  and  empower- 
ing this  court  to  prepare  a  table  of  fees  to  be  charged  by  the  clerk  of  this 
court,  the  following  table  is  adopted : 

For  docketing  a  case  and  filing  and  indorsing  the  transcript  of  the 
record,  five  dollars. 

For  entering  an  appearance,  twenty-five  cents. 

For  entering  a  continuance,  twenty-five  cents. 

For  filing  a  motion,  order,  or  other  paper,  twenty-five  cents. 

For  entering  any  rule,  or  for  making  or  copying  any  record  or  other 
paper,  twenty  cents  per  folio  of  each  one  hundred  words. 

For  transferring  each  case  to  a  subsequent  docket  and  indexing  the  same, 
one  dollar. 

For  entering  a  judgment  or  decree,  one  dollar. 

For  every  search  of  the  records  of  the  court,  one  dollar. 

For  a  certificate  and  seal,  two  dollars. 

For  receiving,  keeping  and  paying  money  in  pursuance  of  any  statute  or 
order  of  court,  two  per  cent,  on  the  amount  so  received,  kept  and  paid. 

For  an  admission  to  the  bar  and  certificate  under  seal,  ten  dollars. 

For  preparing  the  record  or  a  transcript  thereof  for  the  printer,  index- 
ing the  same,  supervising  the  printing,  and  distributing  the  printed  copies 
to  the  justices,  the  reporter,  the  law  library,  and  the  parties  or  their 
counsel,  fifteen  cents  per  folio;  but  when  the  necessary  printed  copies  of 
the  record,  as  printed  for  the  use  of  the  lower  court,  shall  be  furnished,  the 
fee  for  supervising  shall  be  five  cents  per  folio. 

For  making  a  manuscript  copy  of  the  record,  when  required  under  Kule 
10,  twenty  cents  per  folio,  but  nothing  in  addition  for  supervising  the 
printing. 

For  issuing  a  writ  of  error  and  accompanying  papers,  five  dollars. 

For  a  mandate  or  other  process,  five  dollars. 

For  filing  briefs,  five  dollars  for  each  party  appearing. 

For  every  printed  copy  of  any  opinion  of  the  court  or  any  justice  thereof, 
certified  under  seal,  two  dollars. 

25. 

OPINIONS  OF  THE  GOUET. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  de- 
livery thereof,  be  handed  to  the  clerk  to  be  printed.  And  it  shall  be  the 
duty  of  the  clerk  to  cause  the  same  to  be  forthwith  printed,  and  to  de- 
liver a  copy  to  the  reporter  as  soon  as  the  same  sliall  be  printed. 

2.  The  original  opinions  of  the  court  shall  be  filed  with  tlie  clerk  of 
this  court  for  preservation. 
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3.  Opinions  printed  under  the  supervision  of  the  justices  delivering  the 
same  need  not  be  copied  by  the  clerk  into  a  book  of  records;  but  at  the 
end  of  each  term  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in 
a  substantial  manner  into  one  or  more  volumes,  and  when  so  bound  they 
shall  be  deemed  to  have  been  recorded. 

26. 

CALL  AND  ORDEE  OF  THE  DOCKET. 

1.  The  court,  on  the  second  day  in  each  term,  will  commence  calling  the 
cases  for  argument  in  the  order  in  which  they  stand  on  the  docket,  and  pro- 
ceed from  day  to  day  during  the  term  in  the  same  order  (except  as  herein- 
after provided)  ;  and  if  the  parties,  or  either  of  them,  shall  be  ready  when 
the  case  is  called,  the  same  will  be  heard;  and  if  neither  party  shall  be 
ready  to  proceed  in  the  argument,  the  case  shall  be  continued  to  the  next, 
term  of  the  court  unless  some  good  and  satisfactory  reason  to  the  con- 
trary shall  be  shown  to  the  court. 

2.  Ten  cases  only  shall  be  considered  as  liable  to  be  called  on  each  day 
during  the  term.  But  on  the  coming  in  of  the  court  on  each  day  the  en- 
tire number  of  such  ten  eases  will  be  called,  with  a  view  to  the  disposition 
of  such  of  them  as  are  not  to  be  argued. 

3.  Criminal  cases  may  be  advanced  by  leave  of  the  court  on  motion  of 
either  party. 

4.  Cases  once  adjudicated  by  this  court  upon  the  merits,  and  again 
brought  up  by  writ  of  error  or  appeal,  may  be  advanced  by  leave  of  the 
court  on  motion  of  either  party. 

5.  Revenue  and  other  cases  in  which  the  United  States  are  concerned, 
which  also  involve  or  affect  some  matter  of  general  public  interest,  or 
which  may  be  entitled  to  precedence  under  the  provisions  of  any  act  of 
Congress,  may  also  by  leave  of  the  court  be  advanced  on  motion  of  the 
Attorney-General. 

6.  All  motions  to  advance  cases  must  be  printed,  and  must  contain  a 
brief  statement  of  the  matter  involved,  with  the  reasons  for  the  application 

7.  No  other  case  will  be  taken  out  of  the  order  on  the  docket,  or  be 
set  down  for  any  particular  day,  except  lyider  special  and  peculiar  circum- 
stances to  be  shown  to  the  court. 

8.  Two  or  more  cases,  involving  the  same  question,  may,  by  the  leave 
of  the  court,  be  heard  togetlier,  but  they  must  be  argued  as  one  case. 

9.  If,  after  a  ease  has  been  passed,  the  parties  shall  desire  to  have  it 
heard,  they  may  file  with  the  clerk  their  joint  request  to  that  effect,  and 
the  case  shall  then  be  by  him  reinstated  for  call  ten  cases  after  that  under 
argument,  or  next  to  be  called  at  the  end  of  the  day  the  request  is  filed. 
If  the  parties  will  not  unite  in  such  a  request,  either  may  move  to  take 
up  the  case  and  it  shall  then  be  assigned  to  such  place  upon  the  docket  as 
the  court  may  direct. 

10.  No  stipulation  to  pass  a  case  will  ])e  recognized  as  binding  upon  the 
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court.     A  case  can   only  be   so   passed  upon   application  made  and  leave 
granted   in  open  court. 

27. 

ADJOUENMENT. 

The  court  will,  at  every  term,  announce  on  what  day  it  will  adjourn  at 
least  ten  days  before  the  time  which  shall  be  fixed  upon,  and  the  court  will 
take  up  no  case  for  argument,  nor  receive  any  case  upon  printed  briefs, 
within  three  days  next  before  the  day  fixed  upon  for  adjournment. 

28. 

DISMISSING    CASES   IN  VACATION. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  this 
court,  or  the  appellant  and  appellee  in  an  appeal,  shall  in  vacation,  by 
their  attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  fn 
writing  directing  the  case  to  be  dismissed,  and  specifying  the  terms  on 
which  it  is  to  be  dismissed  as  to  costs,  and  shall  pay  to  the  clerk  any  fees 
that  may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case 
dismissed,  and  to  give  to  either  party  requesting  it  a  copy  of  the  agree- 
ment filed ;  but  no  mandate  or  other  process  shall  issue  without  an  order 
of  the  court. 

29. 

SUPERSEDEAS. 

Supersedeas  bonds  in  the  district  courts  and  Circuit  Courts  of  Appeals 
must  be  taken,  with  good  and  sufficient  security,  that  the  plaintiff  in  error 
or  appellant  shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all 
damages  and  costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where 
the  judgment  or  decree  is  for  the  recovery  of  money  not  otherwise  secured, 
must  be  for  the  whole  amount  of  the  judgment  or  decree,  including  just 
damages  for  delay,  and  costs  and  interest  on  the  appeal;  but  in  all  suits 
where  the  property  in  controversy  necessarily  follows  the  event  of  the  suit, 
as  in  real  actions  replevin  and  in  suits  on  mortgages,  or  where  the  prop- 
erty is  in  the  custody  of  the  marshal  under  admiralty  process  as  in  ease 
of  capture  or  seizure,  or  where  the  proceeds  thereof,  or  a  bond  for  the 
value  thereof  is  in  the  custody  or  control  of  the  court,  indemnity  in  all 
such  cases  is  only  required  in  an  amount  sufficient  to  secure  the  sum  re- 
covered for  the  use  and  detention  of  the  property,  and  the  costs  of  the  suit, 
and  just  damages  for  delay,  and  costs  and  interest  on  the  appeal. 
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30. 

EEHEARING. 

A  petition  for  rehearing  after  judgment  can  be  presented  only  at  the 
term  at  which  judgment  is  entered,  unless  by  special  leave  granted  during 
the  term;  and  must  be  printed  and  briefly  and  distinctly  state  its  grounds, 
and  be  supported  by  certificate  of  counsel;  and  will  not  be  granted,  or  per- 
mitted to  be  argued,  unless  a  justice  who  concurred  in  the  judgment  desires 
it,  and  a  majority  of  the  court  so  determines. 

31. 

FORM  OF  PRINTED  RECORDS  AND  BRIEFS. 

All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court, 
must  be  in  such  form  and  size  that  they  can  be  conveniently  bound  to- 
gether, so  as  to  make  an  ordinary  octavo  volume;  and,  as  well  as  all 
quotations  contained  therein,  and  the  covers  thereof,  must  be  printed  in 
clear  type   (never  smaller  than   small  pica)    and  on  unglazod  paper. 

32. 

WRITS  OF   ERROR   AND   APPEALS  IN  CASES  INVOLVING  JURIS 
DICTION  OF  LOWER  COURT. 

Cases  brought  to  this  court  by  writ  of  error  or  appeal,  where  the  only 
question  in  issue  is  the  question  of  the  jurisdiction  of  the  court  below, 
will  be  advanced  on  motion,  and  heard  under  the  rules  prescribed  by  Rule 
6,  in   regard   to  motions   to   dismiss   writs   of   error   and   appeals. 

33. 

MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATERIAL. 

1.  Models,  diagrams,  and  exhibits  of  material  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  of  this 
court  at  least  one  month  before  the  case  is  heard  or  submitted. 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody 
of  the  marshal  for  the  inspection  of  the  court  on  the  hearing  of  a  case,  must 
be  taken  away  by  the  parties  within  one  month  after  the  case  is  decided 
When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  to  notify  the 
counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of  this  rule; 
and  if  the  articles  are  not  removed  within  a  reasonable  time  after  the 
notice  is  given,  he  shall  destroy  them,  or  make  such  other  disposition  of 
them  as  to  him  may  seem  best. 
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34. 

CUSTODY  OF  PRISONERS  ON  HABEAS  CORPUS. 

1.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  de- 
clining to  grant  the  writ  of  habeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis 
charging  the  writ  after  it  had  been  issued,  the  prisoner  shall  be  remanded 
to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall,  for  goo<l 
cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be  enlarged 
upon  recognizance  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with  surety, 
for  appearance  to  answer  the  judgment  of  the  appellate  court,  except 
where,  for  special  reasons,  sureties  ought  not  to  be  required. 

35. 

ASSIGNMENT  OF  ERRORS. 

1.  Where  an  appeal  or  a  writ  of  error  is  taken  from  a  district  court  direct 
to  this  court,  under  section  238  of  the  act  entitled  "An  act  to  codify,  revise, 
and  amend  the  laws  relating  to  the  judiciary,"  approved  March  3,  1911, 
chapter  231,  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of 
the  court  below,  with  his  petition  for  the  writ  or  error  or  appeal,  an  assign- 
ment of  errors,  which  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be 
allowed  until  such  assignment  of  error  shall  have  been  filed.  When  the 
error  alleged  is  to  the  admission  or  to  the  rejection  of  evidence,  the 
assignment  of  errors  shall  quote  the  full  substance  of  the  evidence  ad- 
mitted or  rejected.  When  the  error  alleged  is  to  the  charge  of  the  court, 
the  assignment  of  errors  shall  set  out  the  part  referred  to  totidem  verbis, 
whether  it  be  in  instructions  given  or  in  instructions  refused.  Such 
assignment  of  errors  shall  form  part  of  the  transcript  of  the  record, 
and  be  printed  with  it.  When  this  is  not  done  counsel  will  not  be  heard, 
except  at  the  request  of  the  court;  and  errors  not  assigned  according  to 
this  rule  will  be  disregarded,  but  the  court,  at  its  option,  may  notice  a 
plain  error  not  assigned. 

2.  The  plaintiff  in  error  or  appellant  shall  cause  the  record  to  be  printed, 
according  to  the  provisions  of  sections  2,  3,  4,  5,  6,  and  9,  of  Rule  10. 

36. 

APPEALS   AND   WRITS   OF   ERROR   FROM   DISTRICT   COURTS. 

(.  An  appeal  or  a  writ  of  error  from  a  district  court  direct  to  this  court, 
in  the  cases  provided   in   §§238  and   252   of  the  act  entitled,  "An  act  to 
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codify,  revise,  and  amend  the  laws  relating  to  the  judiciary,"  apiiroved 
March  3,  1911,  chapter  231,  may  be  allowed,  in  term  time  or  in  vacation  by 
any  justice  of  this  court  or  by  any  circuit  judge  assigned  to  the  district 
court,  or  by  any  district  judge  within  his  district,  and  the  proper  secur- 
ity be  taken  and  the  citation  signed  by  him,  and  he  may  also  grant  a  super- 
sedeas and  stay  of  execution  or  of  proceedings,  pending  such  writ  of  error  or 
appeal. 

2.  Where  such  writ  of  error  is  allowed  in  the  case  of  a  conviction  of 
an  infamous  crime,  or  in  any  other  criminal  case  in  which  it  will  lie  under 
section  238  the  district  court,  or  any  judge  thereof,  or  any  justice  of  this 
court  or  any  circuit  judge  assigned  to  the  district  court,  shall  have  power, 
after  t"  e  citation  is  served,  to  admit  the  accused  to  bail  in  such  amount 
as  may  be  fixed. 

37. 

As  amended  241  U.   S.  635;   248  JJ.  S.  528. 
CASES    FROM    CIRCUIT    COURTS    OF    APPEALS. 

1.  Where,  under  section  239  of  the  act  entitled  "An  act  to  codify,  revise, 
and  amend  the  laws  relating  to  the  judiciary,"  approved  March  3,  1911, 
chapter  231,  a  Circuit  Court  of  Appeals  shall  certify  to  this  court  a  ques- 
tion or  proposition  of  law,  concerning  which  it  desires  the  instruction  of 
this  court  for  its  proper  decision,  the  certificate  shall  contain  a  proper 
statement  of  the  facts  on  which  such  question  or  proposition  of  law  arises. 

2.  If  application  is  thereupon  made  to  this  court  that  the  whole  record 
and  cause  may  be  sent, up  to  it  for  its  consideration,  the  party  making  such 
api>lication  shall  as  a  part  thereof,  furnish  this  court  with  a  certified 
copy  of  the  whole  of  said  record. 

3.  Where  an  appl'cation  is  submitted  to  this  court  for  a  writ  of  certiorari 
to  review  a  decision  of  a  Circuit  Court  of  Appeals  or  any  other  court,  it 
shn.ll  be  necessary  for  the  petitioner  to  furnish  as  an  exhibit  to  the  petition  a 
certified  copy  of  the  entire  transcript  of  record  of  the  case,  including  the 
proseedirgs  in  the  court  to  which  the  writ  of  certiorari  is  asked  to  be  di- 
rected. The  petition  shall  contain  only  a  summary  and  short  statement  of 
the  matter  involved  and  the  general  reasons  relied  on  for  the  allowance  of 
the  writ.  A  failure  to  comply  with  this  provision  will  be  deemed  a  suffi- 
cient reason  for  denying  the  petition.  Thirty  printed  copies  of  such  peti- 
tion and  of  any  brief  deemed  necessary  shall  be  filed.  Notice  of  the  date 
of  submission  of  the  petition,  together  with  a  copy  of  the  petition  and 
brief,  if  any,  in  support  of  the  same  shall  be  served  on  the  counsel  for  the 
respondent  at  least  two  weeks  before  such  date  in  aU  cases  except  where  the 
counsel  to  te  notified  resides  west  of  the  Rocky  Mountains,  in  which  cases 
the  time  shaU  be  at  least  three  weeks.  The  brief  for  the  respondent,  if  any, 
shall  be  filed  at  least  three  days  before  the  date  fixed  for  the  submission  of 
the  petition.  Oral  argument  will  not  be  permitted  on  such  petitions,  but 
they  may  be   submitted  in   open  court   by  counsel   or  by  the   clerk   on   re 
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quest  of  counsel,  and  no  petition  will  be  received  within  three  days  next 
before  the  day  fixed  upon  for  the  adjournment  of  the  court  for  the  term. 

4.  In  any  case  where  the  time  for  presenting  a  petition  for  certiorari 
is  expressly  limited  by  statute  and  where  the  court  has  adjourned  for  the 
term,  the  petition  may  be  presented  during  such  adjournment  and  within 
the  period  prescribed,  by  filing  it,  together  with  the  printed  record  and 
briefs,  in  the  office  of  the  clerk,  and  such  filing  shall  have  the  same  effect 
as  a  presentation  in  open  court. 

38. 

INTEEEST,   COST,   AND   FEES. 

The  provision  of  Kules  23  and  24  of  this  court,  in  regard  to  interest 
and  costs  and  fees,  shall  apply  to  writs  of  error  and  appeals  and  reviews 
under  the  provisions  of  sections  238,  239,  240,  and  241  of  the  act  entitled 
"An  act  to  codify,  revise,  and  amend  the  laws  relating  to  the  judiciary," 
approved  March  3,  1911,  chapter  231. 

39. 

MANDATES. 

Mandates  shall  issue  as  of  course  after  the  expiration  of  thirty  days 
from  the  day  of  judgment  or  decree  is  entered,  unless  the  time  is  enlarged 
by  order  of  the  court,  or  of  a  justice  thereof  when  the  court  is  not  in 
session,  but  during  the  term. 

40. 

PRACTICE   IN  CASES   FROM   CIRCUIT   COURTS   OF   APPEALS. 

The  provision  of  these  rules  relating  to  the  practise  on  direct  writs 
of  error  to  and  appeals  from  the  district  courts  shall  also  be  deemed  to 
relate  to  and  cover  the  practice  on  writs  of  error  to  and  appeals  from  the 
Circuit  Court  of  Appeals. 

Office  of  the  Clerk, 

Supreme   Court  of   the  United  States, 

Washington,  D.   C. 

INSTRUCTIONS   AS    TO    APPLICATIONS    FOR   WRITS   OF    CERTI- 
ORARI UNDER  ACT  OF  MARCH  3,  1891. 

The  following  are  the  requirements  on  applications  for  writs  of  certiorari 
under  the  act  of  March  3,  1891: 

Petitions  are   docketed  in  this  Court  as  ,   Petitioner,  v.   , 

Respondent. 
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Before  the  petition  will  be  docketed  there  must  be  furnished  this  office: 

(1)  An  original  copy  of  the  transcript  with  written  signature  of  counsel. 

(2)  A  certified  copy  of  the  transcript  of  the  record,  including  all  pro- 
ceedings in  the  Circuit  Court  of  Appeals. 

(3)  An  appearance  of  counsel  for  petitioner,  signed  by  a  member  of  the 
bar  of  this  Court. 

(4)  A  deposit  of  twenty-five  dollars   ($25)   on  account  of  costs. 
Before  submission  of  the  petition  there  must  be  furnished: 

(1)  Proof  of  service  of  date  fixed  for  submission  and  copies  of  petition 
and  brief  upon  counsel  for  the  respondent.  Notice  of  the  date  of  sub- 
mission of  the  petition,  together  with  a  copy  of  the  petition  and  brief,  if 
any,  in  support  of  the  same  must  be  served  on  counsel  for  the  respondent 
at  least  two  weeks  before  such  date  except  where  the  counsel  to  be  notified 
resides  west  of  the  Eocky  Mountains,  in  which  case  the  time  shall  be  at  least 
three  weeks. 

(2)  Thirty  (30)  printed  copies  of  the  petition  and  brief  in  support  of 
petition,  if  any  such  brief  is  to  be  filed,  under  one  cover. 

(3)  At  least  nine  (9)  uncertified  copies  of  the  record,  which  must  eon- 
tain  all  of  the  proceedings  in  the  Circuit  Court  of  Appeals.  These  copies  may 
be  made  up  by  using  copies  of  the  record  as  printed  for  the  Circuit  Court 
of  Appeals  and  adding  thereto  printed  copies  of  the  proceedings  in  that 
Court.  If  a  sufficient  number  of  records  thus  made  up  cannot  be  obtained, 
making  it  necessary  to  reprint  the  record  for  use  on  the  hearing  of  the  peti- 
tion, fifty  (50)  copies  must  be  printed  under  my  supervision  in  order 
that,  should  the  petition  be  granted,  there  may  be  a  sufficient  number  for 
use  on  the  final  hearing, 

Monday  being  motion  day,  some  Monday  must  be  fixed  upon  for  the 
submission  of  the  petition.  No  oral  argument  is  permitted  on  such  peti- 
tions, but  they  must  be  called  up  and  submitted  in  open  court  by  counsel 
for  petitioner,  or  by  some  attorney  in  his  behalf. 

If  a  respondent  desires  to  oppose  a  petition,  thirty  (30)  copies  of  a  brief 
for  such  respondent  must  be  filed.  These  briefs  must  bear  the  name  of 
a  member  of  the  bar  of  this  Court,  who  must  also  enter  an  appearance  for 
the  respondent.  It  is  not  necessary,  however,  for  such  counsel  to  be  present 
in  court  when  the  petition  is  submitted. 

All  papers  in  the  case  must  be  filed  not  later  than  the  Saturday  preceding 
the  Monday  fixed  for  the  suimiss'ion  of  the  petition. 

James  D.  Maher, 
Clerk,  Supreme  Court  of  the  United  States. 

For  rules  adopted  by  the  Supreme  Court  of  the  United  States  for  prac- 
tice and  procedure  under  section  25  of  an  act  to  amend  and  consolidate 
the  acts  respecting  copyright  approved  March  4,  1919,  Chapter  320,  35 
St.  at  L.  1075;  see  241  U.  S.  533,  quoted  .swpra  §  150. 
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RULES  OF  THE  UNITED  STATES  CIRCUIT  COURTS 

OF  APPEALS 

Edited  by  Martha  Van  Praag. 

The  following  are  the  rules  of  the  United  States  Circuit  Courts  of 
Appeals,  adopted  in  each  of  the  nine  Circuits.  The  rules  are  substantially 
identical  in  all  the  Circuits,  the  points  of  difference  being  indicated  by 
footnotes. 

1.  NAME.l 

The  court  adopts  ' '  United  States  Circuit  Court  of  Appeals  for  the la 

Circuit ' '  as  the  title  of  the  court.2 

2.  SEAL. 

The  seal  shall  contain  the  words  "United  States"  on  the  upper  part 
of  the  outer  edge;  and  the  words  "Circuit  Court  of  Appeals"  on  the 
lower  part  of  the  outer  edge,  running  from  left  to  right;  and  the  words 
" — 3  Circuit"  in  two  lines,  in  the  center,  with  a  dash  beneath. 

3.  TERMS.4 
One   term   of   tliis   court    shall   be   held   annually    at    the   city    of   ,5 

'  In  the  Sixth  Circuit,  this  rule  is  included  in  Rule  2  subdivision  1,  and 
Kule  1  in  this  circuit  is  as  follows  :  "1.  Definitions. — In  these  rules  'counsel' 
shall  include  attorneys,  solicitors,  proctors  and  advocates ;  "appellant'  shall 
include,  also,  plaintiff  in  error,  petitioner  for  review  or  mandamus,  and  any 
other  party  seeliing  review  in  this  court ;  'appellee'  shall  include,  also,  defend- 
ant in  error  and  any  other  party  respondent  in  this  court."     (202  Fed.  v.) 

^a.  First,  Second,  Third,  l''oiirtli.  Fifth,  SixtJi,  Svventit,  Fitjhth  and  Mnth,  re- 
spectively. 

-  In  the  Seventh  Circuit  this  rule  reads  as  follows  :  "The  title  of  tlie  court 
shall  be  'United  States  Circuit  (^Jourt  of  Appeals  for  the  Seventh.  Circuit."' 
See  91  Fed.  iii. 

■'  Firnt,  Second,  Third,  Fourth,  Fifth,  Sixth,  Seventh,  Eighth  and  A'inth,  re- 
spectively. 

*  This  rule  reads  as  follows  in  the  First  Circuit:  "One  term  of  this  court 
shall  be  held  annually  at  the  city  of  Boston  at  ten  o'clock  in  the  forenoon  on 
the  first  Tuesday  of  October.  Stated  sessions  thereof  shall  be  tiiere  held  at 
the  same  hour  on  the  first  Tuesday  of  every  month,  and  may   be  adjourned   to 

''  In  the  Second  Circuit,  "at  the  city  of  New  York  on  the  first  Monday  of 
October."  In  the  Ninth,  Circuit,  "at  the  city  of  San  Francisco  on  the  first  Mon- 
day of  ()ctol)er." 
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aud  shall  be  adjourned  to  such  times  and  places  as  the  court  may  from 
time  to  time  designate. 

such  times  and  places  as  the  court  may  from  time  to  time  designate.  But, 
unless  ottierwise  ordered,  any  adjournment  shall  be  held  to  have  been  made  to 
the  first  day  of  the  next  session."  In  the  Third  Circuit:  "The  terms 
of  this  court  shall  commence  and  be  held  on  the  first  Tuesday  in  March,  and 
the  first  Tuesday  in  October,  at  the  city  of  Philadelphia."  In  the  fourth 
Circuit:  "1.  There  shall  be  held  in  the  city  of  Richmond,  Virginia,  three 
regular  terms  of  this  court ;  one  on  the  first  Tuesday  of  January,  one  on  the 
first  Tuesday  of  April,  and  one  on  the  first  Tuesday  of  October,  in  each  year; 
and  there  shall  be  held  in  the  city  of  Aslieville,  North  Carolina,  one  regular 
term  of  this  court  on  the  first  Tuesday  of  July,  in  each  year.  2.  Special 
sessions  of  this  court  shall  be  held  at  Itichmoud,  Virginia,  on  the  second  Tues- 
day of  every  month  of  the  year,  except  in  those  months  in  which  regular  terms 
of  the  court  are  hold.  During  said  sessions  such  orders,  judgments  or  decrees 
as  may  be  necessary  concerning  pending  cases  may  be  considered  and  disposed 
of,  opinions  in  cases  theretofore  argued  may  be  filed  and  decrees  and  judgments 
relating  thereto  entered,  mandates  issued,  and  any  such  further  action  taken 
as  is  authorized  by  the  statute  in  such  case  made  and  provided.  3.  If  at  any 
such  special  session  no  judge  shall  be  in  attendance,  the  clerk  shall  adjourn 
the  court  until  the  next  day,  or  to  such  time  as  the  senior  Circuit  Judge  shall 
direct,  and  then  in  case  no  direction  be  made,  to  the  next  session  or  term  of  the 
court."  193  Fed.  v.  In  the  Fifth  Circuit:  "A  session  of  this  court  shall  be 
held  annually  at  the  city  of  Atlanta,  Georgia,  on  the  first  Monday  in  October, 
at  the  city  of  Montgomery,  Alabama,  on  the  third  Monday  in  October ;  at  the 
city  of  Fort  Worth,  Texas,  on  the  first  Monday  in  November,  at  the  city  of 
New  Orleans,  Louisiana,  on  the  third  Monday  in  November  and  shall  be  ad- 
journed to  such  other  time  and  place  as  the  court  may  from  time  to  time 
order  and  designate."  In  the  Sixth  Circuit:  "One  term  of  this  court  shall 
be  held  annually  on  the  Tuesday  after  the  first  Monday  of  October,  and  ad- 
journed sessions  on  the  Tuesday  after  the  firsf  Monday  of  each  month  in  the 
year  except  August  and  September.  At  the  July  session  no  causes  will  be 
heard,  except  under  special  order  of  the  court.  (1)  A  printed  docket  containing 
all  cases  docketed  and  not  heard  shall  be  made  by  the  clerk  for  the  October, 
January  and  April  sessions.  (2)  All  sessions  of  the  court  shall  be  held  in 
Cincinnati  unless  otherwise  specially  ordered  by  the  court.  (3)  The  court,  on 
the  first  day  of  each  session,  except  the  July  session,  will  begin  calling  the 
cases  for  argument  in  the  order  in  which  they  stand  on  the  docket,  and  pro- 
ceed from  day  to  day  during  the  session  in  the  same  way.  (4)  If  the  parties, 
or  either  of  them,  shall  be  ready  when  the  case  is  called,  the  same  will  he 
heard,  provided  that  the  time  within  which  to  file  briefs  has  expired.  Uut  a 
case  may  be  continued  once  by  agreement  of  counsel  in  open  court  or  by 
stipulation  filed  in  tiie  clerk's  oflice,  to  any  session  during  the  term.  Subse- 
quent continuances  must  be  made  by  the  court  on  motion  for  cause  shown : 
and  engagements  of  counsel  in  other  courts  will  not  be  considered  good  cause 
for  continuance.  (5)  Each  day's  calendar  shall  consist  of  the  six  cases  next 
in  order  after  the  case  last  submitted  on  the  previous  day,  but  the  calendar 
will  not  include  any  case  continued  or  passed  by  the  court  on  stipulation  of 
counsel  before  the  adjournment  of  court  on  the  previous  day.  The  calendar 
for  each  day  shall  be  exhibited  in  the  clerk's  office  at  the  adjournment  of  court 
on  the  previous  day.  Counsel  choosing  to  rely  on  the  judgment  of  the  clerk 
aa  to  the  probable  time  of  hearing  of  any  case,  otherwise  than  as  shown  in  the 
day's  calendar  above  provided  for,  must  do  so  at  their  own  risk.  (6)  Two 
or  more  cases  involving  the  same  question  may  by  leave  of  the  court  or  by  its 
order,  be  heard  together,  but  they  must  be  argued  as  one  case.  (7)  For  good 
cause  shown,  on  motion  of  either  party,  the  court  may  advance  any  cause 
upon  the  docket  to  be  heard  at  any  session,  even  though  the  time  permitted 
under   the   rules   for   the   filing   of   briefs   may   not  have   expired   at  the   day   set 
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•4.  QUOEUM. 

1.  If  at  any  term  a  quorum  does  not  attend  on  any  day  appointed  for 
holding  it,  any  judge  who   does  attend  may  adjourn  the  court  from  time 

for  hearing.     Such  motion  for   the  advancement  of  causes  will   be  heard   only 

upon  five  days'  previous  notice  to  opposing  counsel."  In  the  Seventh  Circuit: 
'"A  term  of  this  court  sliall  be  held  annually  at  the  city  of  Chicago,  on  the 
first  Tuesday  in  October,  and  continue  until  the  first  Tuesday  in  October  of 
the  succeeding  year.  Every  term  shall  be  adjourned  to  such  times  and  places 
as  the  court  may  from  time  to  time  designate.  Unless  othenvise  specially 
ordered  the  court  will  hold  at  Chicago  three  sessions  for  the  hearing  of  causes 
during  each  term  beginning  on  the  first  Tuesday  in  October  and  January,  re- 
spectively, and  the  last  Tuesday  in  April."  (253  Fed.)  In  the  EightH 
Circuit:  "1.  Three  terms  of  this  court  will  be  held  annually,  one  at  the 
city  of  St.  Paul  on  the  first  Monday  of  May,  one  at  the  city  of  Denver  on  the 
first  Monday  of  September  and  one  at  the  city  of  St.  Louis  on  the  first  Monday 
of  December.  2.  Cases  from  Minnesota,  North  Dal^ota,  South  Dakota,  Nebraslta, 
Iowa,  Kansas,  Missouri,  Arlsansas  and  Olilahoma  in  which  transcripts  to  be 
printed  under  the  supervision  of  the  cleric  of  this  court  are  filed  or  transcripts 
printed  before  the  certification  by  the  clerli  of  the  lower  court  and  proof  by  affi- 
davit or  admission  that  three  copies  of  the  printed  transcripts  have  been  served 
on  the  defendants  in  error  or  appellees,  or  their  counsel,  are  filed  on  or  before 
the  1st  day  of  April,  and  cases  from  Colorado,  Utah,  Wyoming  and  New  Mexico 
in  which  transcripts  to  be  printed  under  the  supervision  of  the  clerk  of  this 
court  are  filed,  or  transcripts  printed  before  certification  by  the  clerk  of  the  lower 
court  and  proof  by  affidavit  or  admission  that  three  copies  of  the  printed 
transcripts  have  been  served  on  the  defendants  in  error  or  appellees,  or  their 
counsel,  and  stipulations  of  the  parties  for  their  hearing  at  the  May  term  in  St. 
Paul  are  filed  on  or  before  the  1st  day  of  April,  and  those  only,  will  be  heard 
at  the  succeeding  May  term  of  the  court  in  St.  Paul.  3.  Cases  from  Colorado, 
Wyoming,  Utah  and  New  Mexico  in  which  transcripts  to  be  printed  under  the 
supervision  of  the  clerk  of  this  court  are  filed,  or  transcripts  printed  before 
certification  by  the  clerk  of  the  lower  court  and  proof  by  affidavit  or  admis- 
sion that  three  copies  of  the  printed  transcripts  have  been  served  on  the  de- 
fendants in  error  or  appellees,  or  their  counsel,  are  filed  on  or  before  the 
1st  day  of  July  and  cases  from  the  remainder  of  the  circuit  in  which  transcripts 
to  bo  printed  under  the  supervision  of  the  clerk  of  this  court  are  filed,  or  tran- 
scripts printed  before  certification  by  the  clerk  of  the  lower  court  and  proof 
by  affidavit  or  admission  that  three  copies  of  the  printed  transcripts  have  been 
served  on  the  defendants  in  error  or  appellees,  or  their  counsel,  and  stipulations 
of  the  parties  for  tlieir  hearing  at  the  September  term  in  Denver  are  filed 
on  or  before  the  1st  day  of  July,  and  those  only,  will  be  heard  .at  the  succeed- 
ing September  term  in  Denver.  4.  Cases  from  Minnesota,  North  Dakota, 
South  Dakota,  Nebraska,  Iowa,  Kansas,  Missouri,  Arkansas  and  Oklahoma  in 
which  transcripts  to  be  printed  under  the  supervision  of  the  clerk  of  this 
court  are  filed,  or  transcripts  printed  before  certification  by  the  clerk  of  the 
lower  court  and  proof  by  affidavit  or  admission  that  three  copies  of  the 
pi'inted  transcripts  have  been  served  on  the  defendants  in  error  or  appellees,  or 
their  counsel,  are  filed  on  or  before  the  1st  day  of  (October,  and  cases  from 
Colorado,  Wyoming,  Utah  and  New  Mexico  in  which  transcripts  to  be  printed 
under  the  supervision  of  the  clerk  of  this  court  are  filed,  or  transcripts  printed 
before  certification  by  the  clerk  of  the  lower  court  and  proof  by  affidavit  or 
admission  that  three  copies  of  the  printed  transcripts  liave  been  served  on  the 
defendants  in  error  or  appellees,  or  tlieir  counsel,  and  stipulations  of  the  parties 
for  their  hearing  at  the  December  term  in  St.  Louis  are  filed  on  or  before  the 
1st  day  of  October,  and  those  only,  will  be  heard  at  the  succeeding  December 
term  in  St.  Louis.  .5.  These  terms  of  the  court  may  be  adjourned  to  such 
times  and  places  as   the  court   ni;iy    from    time  to  time  designate."      (188   Fed.) 
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to  time,6  or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  the  court 
from  day  to  day.  If,  during  a  term,  after  a  quorum  has  assembled,  less 
than  that  number  attend  on  any  daj-,  any  judge  attending  may  adjourn  the 
court  from  day  to  day  until  there  is  a  quorum  or  may  adjourn  without 
day.7 

2.  Any  judge  attending  when  less  than  a  quorum  is  present  may  make 
all  necessary  orders  touching  any  suit,  proceeding,  or  process  depending 
in  or  returned  to  the  court,  preparatory  to  hearing,  trial,  or  decision 
thereof. 

5.  CLERK. 

1.  The  clerk's  office  shall  be  kept  at  the  place  designated  in  the  act 
creating  the  court  at  which  a  tei'm  shall  be  held  annually.8 

2.  The  clerk  shall  not  practice,  either  as  attorney  or  counsellor,  in 
this  court  or  in  any  other  court,  while  he  shall  continue  to  be  clerk  of 
this  court.9 

3.  He  shall,  before  he  enters  on  the  execution  of  his  office,  take  an 
oath  in  the  form  prescribed  by  section   794  of  the  Revised  Statutes,  and 


In  the  \inth  Circuit:  "One  term  of  this  court  shall  he  held  annually  at  the 
city  of  San  Francisco  on  the  first  Monday  of  October,  and  shall  be  adjourned 
to  such  times  and  places  as  the  court  may  from  time  to  time  designate."  (See 
also  Rule  36.) 

8  In  the  Third  Circuit  the  words  ''or  from  place  to  place"  are  here  inserted. 

"  In  the  Fi7-st  Circuit,  clause  one  of  this  rule  reads  as  follows :  "In  the 
absence  of  a  quorum  on  any  day  appointed  for  holding  a  term,  or  on  any  day 
to  which  the  court  is  adjourned,  any  judge  who  attends  shall  adjourn  th" 
court  from  day  to  day;  or,  if  no  judge  is  present,  the  clerk  shall  so  adjourn; 
and,  in  the  absence  of  all  the  judges  and  the  clerk,  the  marshal  or  his  deputy 
shall  so  adjourn.  But  the  court  may,  from  time  to  time,  as  provided  in  Rule  3, 
enter  orders  directing  an  adjournment,  or  adjournments,  for  longer  periods  than 
from  day  to  day,  or  sine  die."  In  the  Tliird  Circuit  the  words  "and,  in  the 
absence  of  all  the  judges,  the  clerk  may  adjourn  the  court  from  day  to  day" 
are  added.  In  the  Fourth  Circuit,  in  subdivision  1  of  this  rule  the  words  "or 
from  place  to  place,"  are  inserted  after  the  words  "from  time  to  time."  (193 
Fed.  vi.)  In  the  ^ixth  Circuit,  the  words  "from  time  to  time"  are  inserted  in 
place  of  the  words  "from  day  to  day."  The  following  is  also  added  to  this 
subdivision  :  "or,  in  the  absence  of  any  judge,  the  clerk  may  adjourn  court  for 
successive  intervals  of  one  week  until  a  judge  attends."  Subdivision  2  of  this 
rule  is  omitted.  (202  Fed.  vi.)  In  the  Seventh  Circuit  clause  one  reads:  "If, 
at  any  term  or  session,"  etc.  .  .  .  "If,  during  a  term  or  session,"  etc.  ; 
and  in  the  1^'inth  Circuit:     "If  at  any  term  or  session,"  etc. 

8  In  the  Second  Circuit,  subdivision  1  provides  that  the  clerk's  office  shall 
be  kept  in  New  York  ;  in  the  Third  Circuit,  in  the  city  of  Philadelphia  ;  in  the 
Fourth  Circuit,  subdivision  1  of  Rule  5  reads :  "The  clerk's  oflBce  shall  be 
kept  at  Richmond,  Virginia."  (193  Fed.  vi)  ;  in  the  Fifth  Circuit,  subdivision  1 
of  Rule  5  reads:  "The  clerk's  office  shall  be  kept  in  the  city  of  New  Orleans;" 
iu  the  Sixth  Circuit,  "The  clerk's  office  shall  be  kept  at  Cincinnati."  (202 
Fed.  vi)  ;  in  the  Seventh  Circuit:  "The  clerk's  office  shall  be  kept  at  Chicago;" 
iu  the  Ninth  Circuit:  "The  clerk's  office  shall  be  kept  at  San  Francisco. 
California." 

"  In  the  Sixth  Circuit,  subdivision  2,  the  words  "while  he  shall  continue  to 
be  clerk  of  this  court"  are  omitted.      (202  Fed.) 
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shall  give  boud  in  a  sum  to  be  fixed,10  and  with  sureties  to  be  approved, 
by  the  court,  faithfully  to  discharge  the  duties  of  his  office  and  sea- 
sonably to  reeoid  the  decrees,  judgments,  and  determinations  of  the  court, H 
and  the  bond  shall  be  deposited  for  safe-keeping  as  the  court  may  direct. 
4.  He  shall  not  permit  any  original  record  or  paper  to  be  taken  from 
the  court  room  or  from  the  office  without  an  order  from  the  court.18 

6.  MARSHAL,  CRIER,  AND  0THP:R  OFFICERS.IS 

1.  Every  marshal  and  deputy-marshal  shall,  iR'fore  he  enters  on  the 
duties  of  his  appointment,  take  an  oath  in  tlic  form  prescribed  l)y  sec- 
tion 782  of  the  Revised  Statutes,  and  the  marshal  shall  before  he  enters 
on  the  duties  of  his  office,  give  bond  in  a  sum  to  be  fixed,14  nnd  with  sure- 
ties to  be  approved,   l)y  the   court,   for  the   faithful   performance   of   said 


I"  In  the  Fifth  Circuit,  "in  the  sum  of  ten  thousand  dolhirs   ($10,000)." 

"  In  the  Second  and  Fourth  Circuits,  here  are  inserted  the  words  "A  copy 
of  such  bond  shall  be  entered  on  the  journal  of  the  court." 

'-In  the  Second  Circuit,  the  following  is  added:  "4.  He  shall  carefully 
preserve  in  his  office  one  copy  of  the  printed  record  in  every  case  submitted 
to  the  court  for  its  consideration,  and  of  all  printed  motions,  briefs,  and  argu- 
ments filed  therein."  In  the  Sixth  Circuit,  the  following  is  added  to  subdivision 
4  of  this  rule:  "or  a  judge  thereof."  (202  Fed.  vi.)  In  the  Seventh  Circuit  the 
following  is  added  to  this  rule  :  "5.  All  fees  collected  by  the  clerk  wliicli  are  not 
properly  taxable  as  costs  in  any  case  and  which  are  not  l)y  law  required  to  be  by 
him  deposited  in  the  treasury  of  the  United  States,  shall  constitute  a  fund  to 
be  expended  by  the  clerk  under  the  direction  of  the  court  in  the  purchase  of 
law  books  for  the  library  of  the  court.  6.  The  clerk  shall  keep  an  accurate 
and  itemized  account  of  all  moneys  received  by  him  officially,  including  costs 
and  fees  in  cases  in  the  court  and  fees  and  moneys  collected  on  any  account 
whatever,  and  shall  deposit  the  same  as  received  daily  to  his  credit  as  clerk  and 
separately  from  all  individual  accounts  in  a  national  bank  designated  by  the 
senior  judge  ;  and  at  the  end  of  each  month  and  whenever  required  by  the  court 
or  senior  judge  shall  submit  to  the  senior  judge  a  detailed  report  showing  hy 
items  all  moneys  received  and  all  paid  out  during  the  month  and  the  total 
balance  on  hand  from  each  and  all  sources  of  receipt.  Each  report  shall  be 
accompanied  by  a  statement  over  the  signature  of  the  cashier  or  other  officer 
of  the  bank  in  which  the  deposit  is  kept  of  the  amount  in  the  bank  to  the  credit 
of  the  clerk  at  the  close  of  the  last  day  included  in  the  report."  (91  Fed.  iv. ) 
In  the  Ninth  Circuit,  the  words  "except  as  provided  in  Rule  2.3"  are  added. 

13  In  the  First  Circuit  this  rule  was  amended  so  as  to  read  :  "The  marshal 
shall  be  in  attendance  during  the  sessions  of  tlie  court,  with  such  number  of 
bailiffs,  messengers,  and  other  officers  as  the  court  may  from  time  to  time  order." 
In  the  Second  Circuit  this  rule  is  omitted,  and  Rule  (i  is  general  Rule  7.  In 
the  Third  and  Fourth  Circuits,  tlio  first  subdivision  is  omitted.  In  the  Sixth 
Circuit,  the  first  subdivision  of  this  rule  is  divided  into  two  subdivisions  as 
follows :  "1.  The  crier  and  bailiffs  of  the  District  Court  of  any  district 
where  this  court  may  be  in  session,  are  hereby  authorized  to  act  also  during 
such  session  as  crier  and  bailiffs  of  this  court.  2.  A  crier  or  bailiff  specially 
appointed  for  this  court  sliall,  before  he  enters  on  his  duties,  take  an  oath 
in  the  form  prescribed  by  Section  782  of  the  Revised  Statutes."  (202  Fed.  vi.) 
In  the  Seventh  Circuit:  "The  crier  and  bailiffs  of  the  court,  before  entering 
upon  their  duties,  shall  take  an  oath  in  the'  form  prescribed  by  Section  782  of 
the  Revised  Statutes."  In  the  Eiphth  and  Ninth  Circuits  the  Hrst  subdivision 
is  omitted. 

i*  In  the  Fifth  Circuit   the  sum   is  ti.xed  at  $10,000.      (60   Fed.  Ixxxiv.) 
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duties  by  himself  aud  his  deputies.     Said  bond  shall  be  filed  and  recorded 
in  the  office  of  the  clerk  of  the  court. 

2.  The  marshal  and  crier  shall  be  in  attendance  during  the  sessions  of 
the  court,  with  such  number  of  bailiffs  and  messengers  as  the  court  may, 
from  time  to  time,  order.16 

7.  ATTOENEYS  AND  C0UNSELL0RS.16 
All    attorneys    and    counsellors    admitted    to    practice    in    the    Supreme 

IS  In  the  Eighth  Chcuit  this  subdivision  reads :  "1.  The  marshal  of  the 
district  in  which  a  term  or  session  of  the  court  is  held  and  the  crier  shall  be 
in  attendance  during  the  sessions  of  tbe  court,  with  such  number  of  bailiffs 
and  messengers  as  the  court  may,  from  time  to  time,  order."     (188  Fed.  viii.) 

18  In  the  Second  Circuit  this  is  Rule  6.  In  the  Fifth  Circuit  this  rule  reads 
as  follows  :  "All  attorneys  and  counsellors  admitted  to  practice  in  the  Supreme 
Court  of  the  United  States,  or  any  Circuit  Court  of  the  United  States,  upon 
filing  certificate  of  such  admission  with  the  clerk  of  this  court,  and  upon  taking 

an    oath    or    aflirmation    in    the    following    form,    viz. :      'I,    ■,    do 

solemnly   swear   (or  affirm)    that  1  will  demean   myself  as  an   attorney   or  coun- 
sellor of   this    court   uprightly,   and   according   to   law,   and   that    I   will   support 
the  Constitution  of  the  United  States'    (a  copy  of  which  shall  be  filed  with  the 
clerk),  shall  become  attorneys  aud  counsellors  of  this  court;  provided,  however, 
that  any  attorney  or  counsellor  eligible  to  admission  as  an  attorney  and  coun- 
sellor of  this  court  may  be  admitted  to  practice,  on  motion  in  open  court,  upon 
taking   the   oath    or   affirmation    as    prescribed    and    subscribing    the   roll."      (90 
'   Fed.)      In   the  Sia:th   Circuit:     "An   attorney   and    counsellor   admitted   to   prac- 
tice  and    in    good    standing    in    the    Supreme   Court    or    in    a    District    Court    of 
the  United  States,  or  in   the  court  of  last  resort  in   the  state  of  his  residence, 
may  become  attorney  and  counsellor  in  this  court  on  taking  an  oath  or  affirma- 
tion as  prescribed  by   Rule  2  of  the   Supreme  Court  of  the   United    States,   and 
upon  subscribing  the  roll.     On  each  admission  the  clerk  will  collect  ten  dollars 
($10.00)    to  be  applied  to  the  purchase,   repair,  and   rebinding  of  law  books  for 
the  use  of  the  court  and  bar.     Every  person  taking  the  oath  and  paying  such 
fee   shall   be   entitled   to  a   certificate   of  his   admission,    signed    by   the   clerk." 
(228  Fed.)      In  the  Seventh  Circuit:     "All  attorneys  and  counsellors,  admitted 
to  practice  in  the  Supreme  Court  of  the  United   States  or  in  any  Circuit  Court 
of  the  United  States,   or  in   the  Supreme  Court  of  a  State  in  this  circuit,   may 
become  attorneys  and  counsellors  in  this  court  on  taking  an  oath  or  affirmation 
in  the   form  prescribed   by    Rule   2   of   the   Supreme   Court  of  the  United   States 
(3    Sup.    Ct.   vi),    and   on    subscribing   the   roll."      (91    Fed.    v.)      In    the  Eif/hth 
Circuit  this  rule  reads  as  follows  :     "1.     All  attorneys  and  counsellors  admitted 
to  practice  in  the  Supreme  Court  of  the  United  States,  or  in  any  Circuit  Court 
or  District  Court  of  the  United  States,  or  in  the  Supreme  Court  of  any  State  in 
this   circuit,    may,    upon   motion   of   some   member   of   the   bar   of   this   court,    be 
admitted    as    attorneys    and    counsellors    in    this    court    on    taking    an    oath    or 
affirmation   in    the   form    prescribed    by    Rule    2    of   the    Supreme   Court   of    the 
United  States,  and  on  subscribing  the  roll :  but  no  fee  shall  be  charged  therefor. 
2.     And  any  attorney  and  counsellor  admitted  to  practice  in  the  Supreme  Court 
of  the  United   States  or  in   the   Supreme  Court  of  any   State  or  in   the  District 
or   Circuit   Courts   of   the   United    States    for   this    circuit,   may   be   admitted    by 
order  of  this  court  to  practice  and   may   be  enrolled   as  an  attorney  and   coun- 
sellor  of   this   court,    tliirty   days   after   he   furnishes   to   the  clerk   of   this   court 
a  certificate  of  a  clerk  or  judge  of  any  one  of  the  courts  named  that  the  appli- 
cant is  an  attorney  of  any  one  of  said  courts  ;   and  upon   subscribing  and   for- 
warding  to   the   clerk    the    following   oath:      'I    do    solemnly    swear    (or   affirm) 
that  I  will  demean   myself  as  an  attorney   and   counsellor   of  the  Circuit   Court 
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Court  of  the  United  States,  or  in  any  Circuit  Court  17  of  the  United 
States,  shall  become  attorneys  and  counsellors  in  this  court  on  taking  an 
oath  or  affirmation  in  the  form  prescribed  by  Rule  2  of  the  Supreme  Court 
of  the  United  States,  and  on  subscribing  the  roll;  but  no  fee  shall  be 
charged  therefor.18 

8.  PEACTICE.19 

The  practice  shall  be  the  same  as  in  the  Supreme  Court  of  the  United 
States,  as  far  as  the  same  shall  be  applicable. 

9.  PROCESS. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of  the 
United  States,  and  shall  be  in  like  form  and  tested  in  the  same  manner 
as  process  of  the  Supreme  Court.80 

of  Appeals  for  the  Eighth  Circuit,  uprightly  and  according  to  law ;  and '  that 
I  will  support  the  Constitution  of  the  United  States.  So  help  me  God.'  " 
(188  Fed.  viii.)  In  the  Mntli,  Circuit,  Rule  7  reads  as  follows:  "All  attor- 
neys admitted  to  practice  in  the  Supreme  Court  of  the  United  States,  or  in 
any  District  Court  of  the  Ninth  Circuic,  shall  be  deemed  attorneys  of  the 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit;  but  .sucli  attorneys,  on  or 
before  their  first  appearance  in  open  court  in  said  court,  shall  false  au  oath 
or  affirmation,  in  the  form  prescribed  l>y  Rule  2  of  the  Supreme  Court  of  the 
United  States,  and  subscribe  the  roll  of  attorneys.  All  other  persons  who 
have  been  admitted  to  practice  in  the  highest  court  of  any  State  or  Territory, 
upon  presenting  satisfactory  evidence  of  good  moral  character  and  fair  profes- 
sional standing,  may  be  admitted  to  practice  in  said  court,  upon  taking  tlie  oath 
so  prescribed,  and  subscribing  the  rol!  of  attorneys." 

1'  In  the  Hecond  Circuit,  add  the  words  "or  District"  after  the  word  "Circuit." 
In  the  Fourth  Circuit,  the  words  "District  Court"  are  inserted  in  place  of  the 
words  "Circuit  Court."      (238  Fed.) 

18  In  the  Third  Circuit  the  following  clause  is  added  to  the  rule  :  "And  all 
attorneys  and  counsellors  of  the  Circuit  Court  of  the  United  States  for  the  Third 
Circuit  shall  be  attorneys  and  counsellors  of  this  court  without  talking  any 
further  oath."  In  the  Fourth  Circuit,  the  words  "and  paying  to  the  clerli  a 
fee  of  $5.  The  moneys  received  by  the  cleric  under  this  rule  shall  be  accounted 
for  to  tlie  court  and  be  expended  under  its  direction  for  the  purchase  of  law 
books  for  the  court  library,"  instead  of  the  words  "but  no  fee  shall  be  charged 
thereof." 

1^  In  the  Second  Circuit  this  is  Rule  7. 

2«  In  the  Sixth  Circuit,  this  rule  is  included  in  Rule  8,  as  subdivision  2.  (118 
C.  C.  A.  ix. )  And  Rule  9  is  as  follows:  "9.  Service  of  Papers—!.  Copies  of 
all  papers  or  proceedings  filed  by  any  party  in  any  cause  shall,  at  or  before 
the  time  of  filing,  be  served  upon  counsel  representing  each  adverse  interest 
and  proof  or  acknowledgment  of  such  service  shall  be  endorsed  upon  each  paper 
filed.  The  clerk  may  insist  upon  such  proof  as  a  prerequisite  to  filing,  or  may 
file  and  require  the  prompt  furnishing  of  such  proof,  as  he  may  in  each  case 
think  proper.  2.  Service  may  be  personal  or  by  mail.  If  personal,  it  shall 
consist  of  delivery  at  his  office  to  counsel  or  to  a  clerk.  If  by  mail,  it  shall 
consist  in  depositing  the  case  in  the  post-office  witli  postage  paid,  addressed 
to  the  counsel  at  his  post-oHice  address,  whicli  address  shall  include  his  street' 
and  number,  unless  the  same  are  unknown.  Eacli  proof  of  service  shall  show 
a  full  compliance  with  this  rule."      (202  Fed.  vii.) 
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10.  BILL  OF  EXCEPTIONS. 

The  judges  of  the  Circuit  aud  District  Courts  shall  not  allow  any  bill  of 
exceptions  which  shall  contain  the  charge  of  the  court  at  large  to  the  jury 
in  trials  at  common  law  upon  any  general  exception  to  the  whole  of  such 
charge.  But  the  party  excepting  shall  be  required  to  state  distinctly  the 
several  matters  of  law  in  such  charge  to  which  he  excepts;  and  those  mat- 
ters of  law,  and  those  only,  shall  be  inserted  in  the  bill  of  exceptions,  and 
allowed  by  the  court.21 


-1  In  the  Second  Circuit  this  is  Rule  9  and  reads  as  follows :  "The  judges  of 
the  District  Court  shall  not  allow  any  bill  of  exceptions  unless  the  same  contain 
the  whole  charge  of  the  court  to  the  jury.  No  general  exception  to  the  whole 
of  such  charge  shall  be  allowed,  but  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to  which  he  excepts." 
In  the  Third  Circuit  the  rule  reads :  "1.  The  judges  of  the  District  Courts 
shall  not  allow  any  general  exception  to  the  whole  of  the  charge  to  the  jury 
in  a  civil  or  a  criminal  trial  at  common  law,  nor  shall  a  series  of  exceptions  be 
allowed  which  produces  the  same  result.  But  the  party  excepting  shall  state 
distinctly  and  separately  the  several  matters  in  such  charge  to  which  he 
excepts,  and  only  such  matters  shall  be  included  in  the  bill  of  exceptions  and 
allowed  oy  the  court.  Exceptions  to  the  charge  or  to  the  judge's  action  upon 
the  requests  for  instruction  sliall  be  taken  immediately  on  the  conclusion  of 
the  charge  before  the  jury  retire,  shall  be  specified  in  writing  or  dictated  to 
the  stenographer,  and  shall  be  specific  and  not  general.  2.  Exceptions  to 
the  admission  or  rejection  of  evidence  shall  be  specific  and  not  general, 
and  the  bill  of  exceptions  to  such  admission  or  rejection  shall  contain  only 
so  much  of  the  evidence  admitted  or  offered  and  rejected  as  is  necessary  for  the 
presentation  and  decision  of  the  questions  saved  for  review.  Unless  there  be 
saved  a  question  which  requires  the  consideration  of  all  the  evidence,  a  bill 
of  exceptions  containing  all  of  it  shall  not  be  allowed."  In  the  FourJi 
Circuit,  the  words,  "Circuit  and,"  in  the  first  line  of  this  rule,  are  omitted, 
and  the  following  subdivision  is  added  to  the  end  of  this  rule :  "2.  Onlj 
so  much  of  the  evidence  shall  be  embraced  in  a  bill  of  exceptions  as  may 
be  necessary  to  present  clearly  the  questions  of  law  involved  in  the  rulings 
to  which  exceptions  are  reserved,  and  such  evidence  as  is  embraced  therein 
shall  be  set  forth  in  condensed  and  narrative  form,  save  as  a  proper  under- 
standing of  the  questions  presented  may  require  that  parts  of  it  be  set  forth 
otherwise."  (233  Fed.)  In  the  Sixth  Circuit,  Kule  10  is  as  follows:  "1. 
The  assignments  of  error  required  by  Rule  11  shall  be  filed  at  or  before  the 
settling  of  the  bill  of  exceptions.  The  evidence  in  a  bill  of  exceptions  shall  not 
be  set  forth  in  full,  but  shall  be  stated  in  simple  and  condensed  form,  all 
parts  not  essential  to  the  decision  of  some  one  of  the  questions  presented  by 
the  assignments  of  error  being  omitted  and  the  testimony  of  witnesses  being 
stated  only  in  narrative  form,  save  that,  if  either  party  desires  it  and  the  judge 
so  directs,  any  part  of  the  testimony  shall  be  reproduced  in  the  exact  words  of 
the  witness.  2.  No  general  exception  to  the  whole  of  any  charge  to  a  jury 
on  trials  at  law  shall  be  allowed  in  any  bill  of  exceptions.  Exceptions  to  a 
charge,  in  order  to  be  allowed  in  a  bill  of  exceptions,  must  be  taken  before 
the  jury  retires  and  must  state  distinctly  the  several  matters  of  law  to  which 
exception  is  taken.  In  cases  where  exception  is  taken  to  part  of  a  charge,  and 
such  exception  may  be  affected  by  other  parts  or  by  the  charge  as  a  whole, 
the  entire  charge  shall  be  included  in  the. bill  of  exceptions."  (202  Fed.  vii.) 
In  the  Seventh  Circuit  the  rule  contains  the  following  additions:  "(2)  A  bill 
of  exceptions  shall  contain  of  the  evidence  only  such  a  statement  as  is  neces- 
sary for  the  presentation  and  decision  of  questions  saved  for  review,  and  unless 
there  be  saved  a  question   which   requires  the  consideration   of  all  the   evidence 
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11.  ASSIGNMENT  OF  ERRORS. 

The  plaintiff  in  error  or  appellant  shall  file  with  the  clerk  of  the  court 
below,  with  22  his  petition  for  the  writ  of  error  or  appeal,  an  assignment  of 
errors,23  which  shall  set  out  separately  and  particularly  each  error  asserted 
and  intended  to  be  urged.  No  writ  of  error  or  appeal  shall  be  allowed  until 
such  assignment  of  errors  shall  have  been  filed.84  When  the  error  alleged  is 
to  the  admission  or  to  the  rejection  of  evidence,  the  assignment  of  errors 
shall  quote  the  full  substance  of  the  evidence  25  admitted  or  rejected.  When 
the  error  alleged  is  to  the  charge  of  the  court,  the  assignment  of  errors 
shall  set  out  the  part  referred  to  tot  idem  verbis,  whether  it  be  in  instruc- 
tions given  or  in  instructions  refused.26  Such  assignment  of  errors  shall 
form  part  of  the  transcript  of  the  record,  and  be  printed  with  it.27  When 
this  is  not  done,  counsel  will  not  be  heard,  except  at  the  request  of  the 
court;  and  errors  not  assigned  according  to  this  rule  Avill  be  disregarded, 
but  the  court,  at  its  ojition,  may  notice  a  plain  error  not  assigned. 

12.  OB.JECTIONS  TO  EVIDENCE  IN  THE  RECORD.28 

In  all  cases  of  equity  or  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  be  allowed  to  be  taken  to  the  admissibility  of  any 
deposition,    deed,    grant,   exhibit,   or   translation,    found    in    the    record    as 

shall  not  be  allowed.  (3)  No  dotumeut  shall  be  copied  more  than  once  in  a 
bill  of  exceptions  or  in  a  transcript  of  the  record  of  the  case,  but  instead 
there  shall  be  inserted  a  reference  to  the  one  copy  set  out.  A  motion  for 
a.  new  trial  and  orders  and  entries  relating  thereto  shall  not  be  set  out  in  the 
transcript  unless  required  by  written  praecipe,  of  which  a  copy  shall  also  be 
set  out.  (4)  The  cost  of  unnecessary  matter  in  the  bill  of  exceptions  or 
transcript  or  in  the  printed  record  shall  not  be  recovered  of  the  appellee  or 
defendant  in  error,  and  in  its  discretion  the  court  will  in  case  of  dispute 
appoint  a  referee  to  determine  and  report  what  was  necessary  therein,  and 
will  tax  the  cost  of  the  reference  as  shall  seem  just." 

22  In  the  Second  Circuit  this  is  Rule  10 ;  the  words  "his  petition  for"  are 
omitted.  In  the  Sixth  Circuit,  the  following  change  occurs  in  this  rule  :  The 
words,  "The  appellant  shall  file  with  the  clerk  of  the  District  Court  at  or  before 
the  time  of  filing,"  are  inserted  in  place  of  the  words,  "The  plaintiff  in  error  or 
appellant  shall  file  with  the  clerk  of  the  court  below,  with."     (202  Fed.  viii.) 

23  In  the  2'hird  Circuit  the  words  "as  required  by  Section  997  of  the  Revised 
Statutes"  are  here  inserted. 

2'  In  the  Third  Circuit  the  sentence,  "No  writ  of  error  .  .  .  shall  have 
been  filed,"  is  omitted. 

25  In  the  Sixth  Circuit,  the  words  "of  the  evidence"  are  omitted.  (202  I'ed. 
viii.) 

2"  In  the  Third  Circuit  the  following  is  here  inserted :  "When  the  error 
alleged  is  based  on  the  trial  court's  refusal  to  enter  a  judgment  non  obstante 
veredicto  for  the  plaintiff  in  error  on  the  whole  record,  the  assignment  siiall 
state  the  reasons  presented  to  the  trial  court  for  the  entry  of  such  judgjnent ; 
when  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master  or  referee,  the 
assignment  shall  state  the  exception  to  the  report  and  the  action  of  the  court 
upon  it."  In  the  Scioiih  Circuit  the  words  "and  shall  state  distinctly  the 
grounds  of  objection  to  an  instruction  given"  are  here  inserted. 

2' In  the  Sixtti  Circuit  this  sentence  is  omitted.      (202   I'\'d.  viil.i 

28  In  the  Second  Circuit   this  is   Rule   11. 
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evidence,  unless  89  objection  was  taken  thereto  in  the  court  below  and 
entered  of  record ;  30  but  the  same  shall  otherwise  be  deemed  to  have  been 
admitted  by  consent. 

13.  SUPERSEDEAS  AND  COST  B0NDS.31 

1.  Supersedeas  bonds  in  the  Circuit  and  32  District  Courts  must  be  taken, 
with  good  and  sufficient  security,  that  the  plaintiff  in  error  or  appellant 
shall  prosecute  his  writ  or  appeal  to  effect,  and  answer  all  damages  and 
costs  if  he  fail  to  make  his  plea  good.  Such  indemnity,  where  the  judg- 
ment or  decree  is  for  the  recovery  of  money  not  otherwise  secured,  must  be 
for  the  whole  amount  of  the  judgment  or  decree,- including  just  damages 
for  delay,  and  costs  and  interest  on  the  appeal;  but,  in  all  suits  where  the 
property  in  controversy  necessarily  follows  the  suit,  as  in  real  actions  and 
replevin,  and  in  suits  on  mortgages,  or  where  the  property  is  in  the  custody 
of  the  marshal  under  admiralty  process,  or  where  the  proceeds  thereof,  or 
a  bond  for  the  value  thereof,  is  in  the   custody   of  the  court,  indemnity 

"»  In  the  Sixth  Circuit,  the  words  "the  record  shows  that"  are  inserted  after 
the  word  "unless."     (202  Fed.  viii.) 

*"  In  the  Siath  Circuit,  the  words  "brought  to  the  attention  of  the  trial 
judge  on  the  submission  of  the  cause"  are  inserted  in  place  of  the  words 
"entered  of  record."      (202  Fed.   viii.) 

21  In  the  Sixth  Circuit,  this  rule  is  divided  into  two  rules,  namely,  liules  13 
and  14,  wbich  are  as  follows  :  "13.  AUoicance  of  writ  of  error  or  appeal — 
1.  An  appeal  from  or  writ  of  error  to  a  District  Court  in  the  cases  provided 
for  in  Sections  128,  129  and  130  of  the  Judicial  Code  approved  March  3,  1911, 
may  be  allowed  in  term  time  or  in  vacation  by  the  Circuit  Justice,  wherever 
acting,  or  by  any  Circuit  Judge  acting  within  the  circuit,  or  by  any  District 
Judge  acting  within  the  district  where  the  case  was  beard  and  authorized  to 
hold  court  in  that  district ;  and  the  proper  security  may  be  talcen  and  the 
citation  be  signed  by  him  and  be  may  also  grant  a  supersedeas  and  stay  of 
execution  or  of  proceedings  pending  such  writ  of  error  or  appeal."  (202  Fed. 
viii.)  "14.  Supersedeas  and  cost  honds — 1.  Upon  the  allowance  of  any  appeal 
to,  or  writ  of  error  from,  this  court  (except  when  allowed  to  a  party  proceeding 
in  forma  pauperis,  or  in  other  case  where,  by  statute,  no  bond  is  required), 
the  court  or  judge  allowing  shall  take  and  approve  a  bond  with  good  and 
sufficient  security  that  the  appellant  shall  prosecute  his  writ  or  appeal  to 
effect,  and  auswer  all  costs  if  he  fail  to  make  his  plea  good.  2.  If  tlie  appeal 
or  writ  of  error  is  to  operate  as  a  supersedeas,  the  court  or  judge  shall,  in 
the  allowance,  order  that  it  have  such  effect  upon  the  filing  of  the  required 
bond,  and  in  such  case,  tlie  bond  stiali  be  conditioned  to  answer  all  damages 
and  costs.  Such  indemnity,  where  the  judgment  or  decree  is  for  the  recovery 
of  money  not  otherwise  secured,  must  be  for  the  whole  amount  of  the  judgment 
or  decree,  including  just  damages  for  delay,  and  costs  and  interest  on  the 
appeal  :  but  in  all  suits  where  tie  property  in  controversy  necessarily  follows 
the  suit,  as  in  real  actions  and  replevin,  and  in  suits  on  mortgages,  or  where 
the  property  is  in  the  cu.stody  of  the  marshal  undpr  admiralty  process,  or 
"where  the  proceeds  thereof,  or  a  bond  for  the  value  thereof,  are  iu  the  custody 
of  tlie  court,  indpinnity  will  be  required  only  in  an  amount  sufficient  to  secure 
the  sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs 
of  t  e  suit  and  just  damages  for  delay,  aud  costs  and  interest  on  the  appeal." 
(202   Fed.  viii,  ix.) 

32  In  the  Second  Circuit  this  is  Rule  12,  and  the  words  "circuit  and"  are 
omitted  in  subdivision  1.  In  the  Third,  Fourth  and  Mnth  Circuits  the  words 
"Circuit  and"  are  omitted   in   subdivisions  1   and  2- 
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in  all  such  cases  will  be  required  only  in  an  amount  sufficient  to  secure  the 
sum  recovered  for  the  use  and  detention  of  the  property,  and  the  costs 
of  the  suit  and  just  damages  for  delay^  and  costs  and  interest  on  the 
appeal. 

2.  On  all  appeals  from  any  interlocutory  order  or  decree  granting  or 
continuing  an  injunction  in  a  Circuit  or  District  Courts  the  appellant 
shall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk  of 
such  Circuit  or  District  Court  a  bond  to  the  opposite  party,  in  such  sum  as 
such  court  shall  direct,  to  answer  all  costs  if  he  shall  fail  to  oastain  his 
appeal.33 

14.  WRITS  OF  EEROR,  APPEALS,  RETURN,  AND  RECORD.34 
1.  The  clerk  of  the  court  to  which  any  writ  of  error  may  be  directed  35 

3*  In  the  First  Circuit  tlie  second  subdivision  of  this  rule  reads  as  follows  : 
"On  an  appeal  from  an  interlocutory  order  or  decree,  the  appellant  shall,  at 
the  time  of  the  allowance  thereof,  file  a  bond  to  the  adverse  party  in  such  sum 
as  the  jud.^e  who  allowed  tlie  appeal  shall  direct,  to  answer  all  costs  if  he  shall 
fail  to  sustain  his  appeal."  In  tlie  Second  Circuit  par.  2  reads :  "Bonds 
for  costs  shall  be  in  the  sum  of  $250  unless  otherwise  ordered  by  the  judge 
approving  the  same."  In  the  Fourth  Circuit,  subdivision  2  reads  as  follows  : 
"2.  On  all  appeals  under  Section  129  of  the  Judicial  Code,  the  appellant  shall 
at  the  time  of  the  allowance  of  said  appeal,  if  required  by  the  judge  of  the 
court  below,  file  witli  the  clerk  of  such  court  a  bond  to  the  opposite  party  in 
such  sum  as  such  judge  shall  direct,  for  all  costs  and  damages,  or  simply  for 
all  costs,  as  the  said  judge  shall  determine,  if  he  shall  fail  to  sustain  his 
appeal."  (2;5.*5  Fed.)  In  the  Scrrntli  Circuit,  clause  2  reads  as  follows:  "2.  On 
appeal  from  any  interlocutory  order  of  decree  granting  or  continuing  an  injunc- 
tion in  a  Circuit  or  District  Court,  the  appellants  shall  at  the  time  of  an 
allowance  of  said  appeal  (ile  with  the  clerk  of  such  Circuit  or  District  Court 
a  bond  to  the  opposite  party  in  such  sum  as  such  court  shall  direct,  to  answer 
all  costs  if  he  shall  fail  to  sustain  his  appeal."  (Supplement  to  Dewhurst's 
Annotated  Rules  of  Practice  in  United  States  Courts.)  In  the  Eiijlith  Circuit 
this  subdivision  reads  as  follows  :  "On  all  appeals  from  any  interlocutory  order 
or  decree  of  a  District  Court,  or  a  judge  thereof,  granting,  continuing,  refusing, 
dissolving  or  refusing  to  dissolve  an  injunction  or  appointing  a  receiver,  the 
appellant  sliall,  at  the  time  of  the  allowance  of  said  appeal,  file  with  the  clerk 
of  sue'"  District  Court  a  liond  to  the  opposite  party  in  sucli  sum  as  such  court 
shall  direct,  to  answer  all  costs  if  he  sh.all  fail  to  sustain  his  appeal.  ('The 
Judicial  Code.'  section  128,  Act  of  March  8,  1911.)"      (188  Fed.  x.) 

^*  In  the  First  Circuit  the  following  additions  were  made  to  this  rule: 
First.  To  the  sixth  paragrapli  of  Rule  14  is  added  :  "The  testimony  in  such 
a  record  shall  embrace  tlie  viva  voce  proof  in  the  District  Court,  if  the  same, 
or  the  substance  thereof,  has  been  reduced  to  writing  with  the  approval  of  its 
judge.  The  reasonaI)le  cost  of  so  reducing  the  same  to  writing  may  be  taxed 
as  a  part  of  the  costs  of  the  record,  except  so  far  as  allowed  as  costs  in  the 
District  Court."  Second.  New  paragraphs  are  added  to  Rule  14  as  follows: 
"7.  Further  proof  in  instance  causes  in  admiralty  shall  include  only  that 
which  could  not  with  diligence  have  been  had  at  the  trial  below,  or  which  was 
there  rejected,  or  was  omitted  through  misapprehension,  provided  the  evidence 
be  accompanied  with  a  certificate  of  counsel  showing  reasonable  excuse  for  the 

3B  In  the  Second  Circuit  this  is  Rule  13,  and  the  words  "shall  on  demand 
of  any  party  and  payment  of  the  clerk's  fees"  are  here  inserted.  In  the  TMra 
Circuit,  after  the  word  "directed,"  the  following  words  are  inserted:  "TTpon 
being  paid  or  tendered  his  fees  therefor." 
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shall  make  a  return  of  the  same  l)y  transmitting  a  true  copy  of  the  record, 

misapprehension.  Except  by  order  of  the  court  first  obtained,  merely  cumulative 
proofs  shall  not  be  so  taken  ;  but  for  tliis  purpose  the  evidence  of  witnesses,  who 
had  different  duties,  interests,  or  opportunities  of  observation,  will  not  ordinarily 
be  held  cumulative  in  cases  of  collision  or  other  maritime  tort.  8.  Such 
further  proof  may  be  taken  after  the  appeal  is  allowed,  in  the  manner  provided 
by  law  for  depositions  dc  bene  isse,  or  by  an  examiner  appointed  by  any  circuit 
or  district  judge,  or  selected  by  the  parties,  or  upon  interrogatories  and  com- 
missions as  provided  in  Kule  13  of  the  Circuit  Courts  of  this  circuit,  mutatis 
mutandis.  It  must  be  taken  and  filed  forthwith  after  it  is  obtainable,  but  it 
cannot,  except  by  ordc-r  of  the  court,  be  taken  or  filed  within  thirty  days  before 
any  session  at  whicli  the  cause  may  be  heard,  nor  thereafterwards  until  the 
cause  has  been  postponed  to  the  next  term  or  session.  9.  Objections  to  further 
proof  shall  be  filed  with  the  magistrate  and  returned  with  the  evidence.  Within 
seven  days  after  the  evidence  is  taken,  the  party  so  objecting  may  file  in  print 
a  motion  to  suppress  the  same,  with  a  copy  of  the  objections  and  a  brief.  The 
other  party  may  within  seven  days  thereafter  file  in  print  a  counter-statement 
and  brief.  The  oI)jections  and  counter-statement,  so  far  as  they  contain  matters 
of  fact  dehors  the  record,  shall  be  verified  by  affidavit.  The  court  will  consider 
the  objections  in  advance  of  the  trial,  or  in  connection  therewith,  as  it  may  in 
each  case  determine,  and  without  oral  argument,  and  will  order  suppressed 
evidence  not  rightfully  taken.  The  party  taking  the  evidence  so  suppressed 
shall  pay  the  costs  arising  therefrom,  including  the  printing  thereof.  10. 
Nothing  herein  shall  exclude  applications  for  leave  to  take  further  proof,  or 
objections  thereto,  in  advance  of  the  taking  thereof,  or  objections  touching  the 
formalities  of  taking  it ;  but  the  latter  must  be  brought  to  the  attention  of 
the  court  forthwith  after  the  evidence  is  filed."  (150  Fed.  xi.)  "The  time  for 
the  return  of  citations  in  cases  from  Porto  Rico  shall  be  two  calendar  months." 
In  the  Second  Circuit  strike  out  the  words  "Circuit  and"  and  "Circuit  or" 
wherever  they  occur  in  this  rule.  In  the  Third  Circuit  subdivision  1  is  as  fol- 
lows :  "1.  Any  appeal  to  this  court,  or  writ  of  error  from  this  court,  allowable 
by  law,  may  be  allowed  in  term  time  or  vacation,  by  the  circuit  justice,  or  by 
any  of  the  circuit  judges  within  this  circuit,  or  by  any  district  judge  within  the 
district  where  the  case  to  be  reviewed  was  heard  or  tried,  who  may  also  take 
the  proper  security,  sign  the  citation,  and,  if  he  deem  it  proper  so  to  do,  grant  a 
supersedeas  and  stay  of  execution  or  of  proceedings  pending  such  writ  of 
error  or  appeal.  Whenever  an  appeal  or  a  writ  of  error  to  this  court  shall 
be  allowed  by  a  district  judge,  or  shall  be  issued  by  the  clerk  of  a  District 
Court,  the  clerk  of  the  District  Court  shall  give  immediate  notice  thereof  to 
the  clerk  of  this  court."  Subdivisions  1,  2,  3,  4  and  5  of  the  general  rule 
become  subdivisions  2,  3,  4,  5,  6,  and  7  is  as  follows :  "7.  The  records  in 
cases  of  admiralty  and  maritime  jurisdiction  shall  be  made  up  in  the  same 
manner,  as  nearly  as  practicable,  as  are  the  records  in  equity  cases."  In 
the  Fourth  Circuit,  Rule  14  is  as  follows :  "1.  The  clerk  of  the  court  to 
which  any  writ  of  error  may  be  directed  shall  (except  as  otherwise  pro- 
vided by  Rule  23)  make  return  of  the  same,  by  certifying  under  his  hand 
and  the  seal  of  said  court,  in  accordance  with  the  act  ol  Congress  of 
February  13,  1011  (3(5  Stat,  at  Large,  901),  and  transmitting  to  the  clerk 
of  this  court  one  of  the  printed  transcripts  of  the  record  provided  for  by  said 
act.  In  all  cases  of  appeal  and  also  in  all  cases  of  petition  for  revision  in 
bankruptcy  said  clerk  shall  likewise  certify,  seal  and  transmit  a  copy  of  the 
printed  transcript  of  tlie  record  to  the  clerk  of  this  court.  2.  In  every 
printed  transcript  of  the  record  the  order  of  the  parts  thereof  shall  sub- 
stantially follow  the  order  in  which  the  ^ame  were  filed,  entered  or  made,  and 
shall  contain  a  copy  of  such  opinion  or  opinions  of  the  trial  judge  as  may 
have  been  filed.  It  shall  be  suitably  indexed,  and  where  any  deposition  or 
report  of  evidence  requires  more  than  one  printed  page  the  name  of  the  deponent 
or  witness  shall  be  printed  at  the  top  of  each  page.     And   the  foregoing  shall. 
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bill  of  exeeptioiiSj  assignment  of  errors,  and  all  proceedings  in  the  case, 
under  his  hand  and  the  seal  of  the  court. 36 

so  far  as  may  be  applicable,  apply  to  the  printed  addenda  to  records  hereinafter 
provided  for.  3.  Except  in  cases  where  counsel  shall  agree  by  written  and 
signed  stipulation, — wliich  shall  be  a  part  of  the  record, — as  to  what  portions 
of  the  record  and  proofs  of  the  case  in  the  court  below,  shall  be  printed  in  the 
transcript  of  the  record  for  use  in  this  court,  the  trial  judge  shall  have  the 
power,  upon  application  after  reasonable  notice  to  the  opposing  party  or  his 
counsel,  to  determine  what  shall  be  included  in  such  transcript,  and  his  deter- 
mination shall  be  signed  by  him,  and  made  part  of  the  record  ;  he  shall  include 
in  such  signed  paper,  such  portions  of  the  record  and  of  the  proofs  as  he  may 
deem  material  for  the  proper  disposition  of  the  questions  to  be  decided  by  this 
court,  as  also  such  parts  as  are  specially  required  by  these  rules.  But  if  any 
party  desires  printed  any  document  or  part  of  the  record  or  proofs  directed 
by  the  trial  judge  to  be  omitted,  such  party  may  print  the  same  under  separate 
cover  and  cause  it  to  be  certified  and  transmitted  to  this  court  as  an  addendum 
to  the  record.  Such  printing  and  certification  shall  be  primarily  at  the  cost 
of  the  party  who  requires  it.  The  cover  sheet  of  such  addendum  shall  contain 
the  title  of  the  cause  and  shall  plainly  show  that  it  is  an  addendum  to  the 
transcript  and  shall  show  at  whose  instance  it  was  printed.  4.  Whenever  it 
shall  be  necessary  or  proper,  in  the  opinion  of  this  court  or  of  the^urt  below, 
that  original  papers  of  any  kind  should  be  inspected  here,  this  court  or  the 
court  below  may  make  such  rule  or  order  for  the  safe-keeping,  transporting  and 
return  of  such  original  papers  as  to  it  may  seem  proper.  5.  All  appeals, 
writs  of  error,  and  citations  must  be  made  returnable  not  exceediug  forty  days 
from  the  day  of  signing  the  citation,  whether  the  return  day  fall  in  vacation 
or  in  term  time,  and  be  served  before  the  return  day.  G.  The  transcript  of 
the  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall  include  the 
matters  which,  by  admiralty  Rule  52  of  the  Supreme  Court,  are  required  to  be 
included  therein.  7.  No  transcript  of  the  record  and  proofs  shall  (unless  it 
be  specifically  otherwise  ordered  by  the  trial  judge)  contain  a  copy  of  the  peti- 
tion for  writ  of  error  or  petition  for  appeal,  the  order  granting  writ  of  error 
or  appeal,  the  writ  of  error,  the  appeal  bond,  the  citation,  the  return  of  service 
or  waiver  of  service  of  citation.  In  lieu  thereof  the  originals  of  said  documents 
shall  bC'  certified  to  this  court  within  forty  days  of  the  date  of  the  citation 
(to  be  returned  to  the  court  below  with  the  mandate  of  this  court,  except  the 
citation  and  writ  of  error),  and  in  said  transcript  there  shall  be  inserted  a  mem- 
orandum stating  the  date  of  the  petition  for  writ  of  error  or  for  appeal,  the  date 
of  the  order  granting  writ  of  error  or  allowing  appeal,  the  date  of  the  writ  of 
error  and  date  when  copy  thereof  or  copy  of  order  allowing  appeal  is  lodged 
in  the  office  of  the  clerk  of  the  court  below  for  adverse  parties,  the  date,  penalty, 
the  names  of  the  obligors,  the  condition  (whether  for  payment  of  costs  and  dam- 
ages or  for  costs  alone)  of  the  appeal  bond,  the  date  of  the  citation,  and  the  date 
of  the  service  thereof  or  of  the  waiver  of  service  thereof.  No  general  replication 
in  equity  shall  be  copied  into  the  transcription  of  the  record,  but  in  lieu  thereof 
there  shall  be  inserted  a  memorandum  showing  the  date  of  filing  of  such  replica- 
tion and  by  whom  filed.  When  a  case  has  by  writ  of  error  or  appeal  been 
brought  to  this  court  the  second  time  there  shall  only  be  copied  in  the  record  the 
proceedings  subsequent  to  the  former  writ  of  error  or  appeal.     It  shall  be  the 

3"  In  the  Seventh  Circuit:  "1.  The  clerk  of  the  court  to  which  any  writ  of 
error  may  be  directed,  sliall  make  a  return  of  the  same  by  transmitting  a  true 
copy  of  the  record,  bill  of  exceptions,  assignment  of  errors,  and  all  proceedings 
in  the  case  necessary  to  the  hearing  in  this  court,  under  his  hand  and  the  seal 
of  the  court.  The  clerk  may  require  of  the  appellant  or  plaintiff  in  error  a 
written  precipe  stating  in  detail  what  the  transcript  shall  contain,  and  when  a 
precipe  is  filed  sliall  insert  a  copy  thereof  in  the  transcript."  In  the  Ninth 
Circuit,  after  the  word  "record,"  is  added  :     "opinion  or  opinions  of  the  court." 
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2.  In  all  cases  brought  to  this  court  by  writ  of  error  or  appeal  37  to  review 
any  judgment  or  decree,  the  clerk  of  the  court  by  which  such  judgment  or 

duty  of  the  trial  judge  in  determining  what  shall  constitute  said  transcript  of 
the  record,  to  direct  the  omission  of  all  matter  which  in  tiis  judgment  is  unneces- 
sary to  the  presentation  of  the  issues  to  be  passed  upon  by  this  court  and 
especially  to  prevent  unnecessary  duplications  in  sucb  transcript.  And  the 
clerk  oelow  shall  not  certify  any  transcript  of  tlie  record  and  proofs  unless  it 
contains  either  the  stipulation  of  counsel  or  the  determination  of  the  trial 
judge  mentioned  in  section  3  of  this  rule.  8.  Whenever  the  printed  transcript 
of  the  record  or  any  addendum  thereto  as  certified  by  the  clerk  of  the  court 
below  shall  contain  any  corrections  or  insertions,  it  shall  be  the  duty  of  the 
party  filing  the  printed  transcript  or  addendum  in  this  court  to  correct  all  the 
copies  of  the  same  so  as  to  correspond  with  the  certified  transcript  or  adden- 
dum." (233  Fed.)  In  the  ISixtli  Circuit,  this  rule  is  numbereu  15  and  reads 
as  follows  :  "15.  Records  and  returns  on  writs  of  error  and  appeals — -1.  All 
appeals,  writs  of  error  and  citations  must  be  made  returnable  not  exceeding 
thirty  days  from  the  day  of  allowing  the  appeal  in  open  court  or  signing  the 
citation,  whether  the  return  fall  in  vacation  or  in  term  time,  and  must  be 
served  before  the  return  day.  2.  The  clerk  of  the  District  Court  shall  make 
return  to  any  writ  of  error  to,  or  appeal  from,  that  court,  by  transmitting, 
certified  uAer  liis  hand  and  the  seal  of  the  court,  a  transcript  of  the  record 
in  the  District  Court,  prepared  as  directed  by  other  provisions  of  this  rule.  He 
shall  make  such  return  on  or  before  the  return  day,  unless  the  time  therefor 
l<e  extended  as  otherwise  provided  in  these  rules.  3.  In  all  appeals,  not  in 
admiralty  (and  save  in  cases  under  general  equity  Rule  77),  the  transcript — 
the  contents  of  which  are  to  be  determined  pursuant  to  clauses  (a)  and  (c)  of 
general  equity  Rule  75 — shall  always  include:  (1)  the  statement  of  evidence; 
(2)  the  clerk's  certificate  showing  what  portions  are  included  by  request  of 
each  party;  (3)  any  opinion  or  memorandum  filed  by  the  judge  pertaining  to 
the  matter  involved  in  the  appeal;  (4)  the  pleadings  affecting  the  decree  or 
order  appealed  from,  and  such  order  or  decree;  (5)  all  proceedings  relating 
to  the  appeal  and  the  security  given  thereon,  together  with  a  copy  of  the 
citation,  if  one  there  was,  and  the  evidence  of  service;  (6)  in  cases  removed 
from  the  state  court,  the  full  transcript  on  removal;  and  (7)  in  bankruptcy, 
shall  also  contain  the  petition  for  adjudication  and  the  order  thereon.  ■  It  snail 
omit:  (1)  all  formal  proceedings  to  bring  into  court  parties  who  afterwards 
appear  generally,  unless  such  proceedings  are  involved  in  the  desired  review ; 
and  (2)  all  motions  or  petitions  filed  and  all  atHdavits  in  connection  there- 
with, and  all  orders  made  and  proceedings  had  thereon,  unless  such  matters 
are  involved  in  the  desired  review.  It  shall  carry,  at  the  beginning  of  each 
paper,  the  name  thereof,  and  the  date  when  it  was  filed,  omitting  the  title  of 
the  court  and  the  cause  and  all  formal  endorsements.  Orders  and  decrees 
shall  carry  a  short,  descriptive  title  with  the  date  and  entry  and  the  name 
of  the  judge,  but  without  other  caption.  Exhibits  or  documents  shall  not  be 
duplicated,  but  a  cross  reference  shall  be  made.  4.  Upon  writ  of  error  from 
this  court,  the  contents  of  the  transcript  shall  be  determined  and  the  tran- 
script made  up  in  the  same  manner  provided  by  clauses  (a)  and  (c)  of  general 
equity  Rule  75  and  clause  3  of  this  rule,  both  applied  as  near  as  may  be  to 
an  action  at  law.  Such  transcript  shall  contain  also  a  copy  of  the  bill  of  ex- 
ceptions, tne  assignments  of  error  and  the  writ  of  error.  5.  The  original 
citation  with  proof  of  service  and  Ve  original  writ  of  error  shall  be  filed  with 
the  clerk  of  the  court  below  and  be  by  him  transmitted  with  the  transcript 
to  the  clerk  of  this  court.  G.  Wlienever  it  shall  be  necessary  or  proper,  in 
the  opinion  of  the  district  judge,  that  original  papers  or  exhibits  of  any  kind 
shall  be  inspected  in  this  court  upon  review,  he  may  make  such  rule  or  order 
as   to   him    may   seem    proper   for    the    safe-keeping,    transporting   and    return    of 

■'■  In  the  Second  Circuit  the  words  "or  petition  to  revise"  are  here  inserted. 
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decree  was  rendered  shall  annex  to  and  transmit  with  the  record  a  copy 
of  the  opinion  or  opinions  filed  in  the  case.38 

3.  No  case  will  be  heard  until  a  complete  record,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  pro- 
ceedings, which  are  necessary  to  the  hearing  in  this  court,  shall  be  filed.89 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  or  40  District  Court,  that  original  papers  of 
any  kind  should  be  inspected  in  this  court  upon  writ  of  error  or  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe-keeping, 
transporting,  and  return  of  such  original  papers  as  to  him  may  seem 
proper}  and  this  court  will  receive  and  consider  such  original  papers  in  con- 
nection with  the  transcript  of  the  proceedings. 

5.  All  appeals,  writs  of  error,  and  citations  must  be  made  returnable  41 
not  exceeding  thirty  days  42  from  the  day  of  signing  the  citation,  whether 
the  return-day  fall  in  vacation  or  in  term-time,43  and  be  served  before  the 
return-day.44 

such  original  papers  and  exhibits ;  and  this  court  will  receive  and  consider 
such  originals  in  connection  with  the  transcript.  7.  The  record,  in  cases  of 
admiralty  and  maritime  jurisdiction!  shall  be  made  up  as  provided  in  general 
admiralty  Rule  52.  8.  On  motion  duly  made,  or  on  its  own  motion,  this  court 
will  order  portions  to  be  stricken  from  the  transcript,  or  additions  to  be  made 
thereto  by  supplementary   return,  as  may  appear  proper."      (202  Fed.  ix-xi.) 

38  In  the  Eighth  Circuit  added  to  subdivision  2  the  words:  "(and  in  cases  at 
law  a  complete  copy  of  the  charge  of  the  court  to  the  jury.)"  In  the  Mnth 
Circuit,  after  the  word  "record,"  tlie  subdivision  reads  as  follows  :  "The  orig- 
inal writ  of  error  and  citation,  or  citation  issued  in  the  cause,  and  a  certificate 
under  seal  stating  the  cost  of  the  record  and  by  whom  paid." 

s"  In  the  Seventh  Circuit  the  subdivision  3  reads  as  follows :  "No  case  will 
be  heard  until  a  complete  record  shall  have  been  filed,  containing  in  itself, 
and  not  by  reference,  all  the  papers,  exhibits,  depositions,  and  other  proceedings 
necessary  to  the  hearing  in  this  court."  In  the  Eighth  Circuit  this  subdivision 
reads  as  follows :  "No  case  will  be  heard  until  twenty-five  copies  of  the 
printed  transcript  of  the  record,  containing  in  themselves,  and  not  by  reference, 
all  the  papers,  exhibits,  depositions,  sketches,  drawing,  photograplis,  maps,  blue 
prints  and  other  proceedings,  which  are  necessary  to  the  hearing  in  this  court, 
printed  title  pages  in  the  form  prescribed  in  section  5  of  Rule  2G,  chronological 
printed  indexes  of  each  and  every  item  of  their  contents  specifying  the  pages 
where  evidence,  testimony  and  exliibits  including  tlioso  in  the  body  of  any  plead- 
ing, order  or  bill  of  exceptions  may  be  found  and  briefly  naming  or  describing 
each  exhibit  in  addition  to  its  number,  together  with  a  statement  of  the  num- 
bers, names  and  dates  of  issue  of  any  patents,  shall  have  been  filed  in  this 
court."      (188   Fed.  x,   xi.) 

•"*  In  the  Third  and  Ninth  Circuits  the  words  "Circuit  and"   are  omitted. 

*i  In  the  Ninth  Circuit  the  words  "at  San  Francisco,  California,"  are  liere 
inserted. 

*-  In  the  Eighth  Circuit  "sixty  days."      (188  Fed.  xi.) 

■•3  In  the  Second  Circuit  the  words  "from  the  day  of  signing  the  citation, 
whether  the  return-day  fall  in  vacation  or  in  terra  time"  are  omitted.  And 
subdivision  0  is  also  omitted. 

*^  In  the  Third  Circuit  the  following  is  added  :  "but  the  citation  must  be 
signed,  and  the  bond  for  costs  must  be  approved  and  filed,  and  the  assign- 
ments of  error  submitted  and  filed,  with  the  petition  for  the  appeal  or  writ 
of  error  immediately  after  the  appeal  or  writ  of  error  is  allowed :  Provided, 
however,    that    every    appeal    taken    from    an    interlocutory    decree,    under    the 
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6.  The  record  in  cases  of  admiralty  and  maritime  jurisdiction  shall 
be  made  up  as  provided  in  general  admiralty  rule  No.  52  of  the  Supreme 
Court. 

15.  TRANSLATIONS.45 
Whenever  any  record  46  transmitted  to  this  court  upon  a  writ  of  error 

seventh  section  of  the  act  entitled  'An  act  to  establish  Circuit  Courts  of 
Appeals,  and  to  define  and  regulate  in  certain  cases  the  jurisdiction  of  the 
courts  of  the  United  States,  and  for  other  purposes,'  approved  March  3,  1891, 
and  amendments  to  said  section,  shall  be  made  returnable  in  ten  days  from 
the  allowance  of  the  appeal  and  the  signing  of  the  citation." 

In  the  Fifth  Circuit  to  the  fifth  subdivision  these  words  are  added :  "Pro- 
vided, however,  that  appeals  taken  from  interlocutory  decrees  under  the  seventh 
section  of  the  act  entitled  'An  act  to  establish  Circuit  Courts  of  Appeals  and 
define  and  regulate  in  certain  cases  the  jurisdiction  of  the  courts  of  the 
United  States  and  for  other  purposes,'  approved  March  3,  1S91,  and  amendments 
thereto,  shall  be  made  returnable  not  exceeding  ten  days  from  the  day  of  taking 
the  same."  In  the  Seventh  Circuit  this  subdivision  reads  as  follows :  "All 
appeals,  writs  of  error  and  citations  must  be  made  returnable  not  exceeding 
thirty  days  from  the  date  on  which  the  appeal  is  allowed,  or  the  writ  of  error 
issued,  whether  the  return  fall  in  vacation  or  in  terra  time,  and  be  served  before 
the  return  day.  If  a  party  be  non-resident  the  citation  and  any  other  writ  or 
notice  necessary  in  the  prosecution  of  the  appeal  or  writ  of  error  may  be 
served  upon  such  party's  counsel  or  attorney  of  record,  who  for  such  purpose 
may  not  be  discharged  unless  another  resident  be  designated  of  record  in  the  case 
upon  whom  service  may  be  made."  In  the  Eighth  Circuit:  "All  appeals,  writs 
of  error,  and  citations  must  be  made  returnable  not  exceeding  sixty  days  from 
the  day  of  signing  the  citation,  whether  the  return  day  fall  in  vacation  or  in, 
term  time,  and  be  served  before  the  return  day." 

*s  In  the  Second  and  Sitrfh  Circuits  this  rule  is  omitted. 

In  the  Third  Circuit  this  is  Rule  16,  and  Rule  15  is  as  follows  : 

"BAIL    IN    ERROR. 

"1.  Where  a  writ  of  error  has  been  allowed  in  a  criminal  case,  the  justice 
or  judge  who  allowed  the  writ,  or  any  judge  of  the  court  which  entered  the 
judgment  to  be  reviewed,  shall  have  power  to  admit  the  plaintiff  in  error  to 
bail  for  his  appearance  in  such  court  on  the  determination  of  the  proceed- 
ings on  the  writ  of  error  to  abide  by  and  obey  any  order  that  may  be  made 
therein.  The  bond  or  recognizance  for  such  appearance  shall  be  substantially 
in  the  following  form  : 

"United  States  of  America,    District  of ss. 

"We   (here  insert  name  of  defendant),  residing  at and    (here  insert 

the  name  of  surety),  residing  at in  the  state  of ,  acknowledge 

ourselves  to  be  jointly  and  severally  indebted  to  the  United   States  of  America 

in  the  sum  of dollars,  lawful  money  of  the  United  States  of  America. 

to  be  levied  of  our  goods  and  chattels,  lands  and  tenements,  upon  this  condi- 
tion :  That  if  the  said    ,   the  defendant,   upon  whose  application  a  writ 

of  error  has  been  allowed  by  the  United  States  Circuit  Court  of  Appeals  for  the 
Third  Circuit  and  is  now  pending,  shall  be  and  appear  at  the  District  Court 
of  the  United  States  for  the District  of upon  the  determina- 
tion of  the  proceedings  on  said  writ  of  error,  and  the  receipt  and  filing  of  a 
mandate  or  other  process   or  certificate  showing   the  disposition   thereof  by   the 

<«  In  the  Eighth  Circuit,  the  word  'record"  reads  "transcript."  (188  Fed. 
xi.) 


RULES  OF  THE  CIRCUIT  COURTS   OF  APPEALS  4681 

or  appeal  shall  contain  any  documentj  paper,  testimony,  or  other  pro- 
ceeding, in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  proceeding,  made 
under  the  authority  of  the  inferior  court  or  admitted  to  be  correct,  the 
record  shall  not  be  printed;  but  the  case  shall  be  reported  to  this  court 
by  the  clerk,  and  the  court  will  thereupon  remand  it  back  to  the  in- 
ferior court,*?  in  order  that  a  translation  may  be  there  supplied  and  inserted 
in  the  record. 

16.  DOCKETING  CASES.48 

1.  It  shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket 
the   case,  and  file   the  record  thereof  with  the   clerk   of  this   court,  by   or 

said  Court  of  Appeals,  or,  within  Ave  days  ttiereafter,  to  answer  and  obey 
whatever  final  order  or  Judgment,  except  as  to  costs,  shall  be  made  in  the 
premises,  and  not  depart  said  court  without  leave  thereof,  then  this  recog- 
nizance to  be  void  ;  otherwise,  to  remain  in  full  force  and  virtue. 

" [L.  S.] 

" [L.  S.] 

" [L.  S.] 

"Taken,   acknowledged  and  subscribed,   this    day  of    A.   D. 

1!»1 ...  in  open  court. 

" ,   Clerk   of  District  Court." 

In  the  Fourth  Circuit,  this  rule  is  as  follows  :  "Whenever  any  transcript  of 
tiie  record  transmitted  to  this  court  shall  contain  any  documents,  papers,  testi- 
mony or  proceedings  in  a  foreign  language,  and  the  transcript  does  not  also 
contain  a  translation  of  the  said  documents,  papers,  testimony  or  proceedings 
made  under  the  authority  of  the  lower  court,  or  admitted  to  be  correct,  the 
transcript  of  the  record  may  be  returned  by  this  court  to  the  lower  court  in 
order  that  a  translation  may  there  be  supplied,  printed  and  certified  to  this 
court."     (233  Fed.  x.) 

*^  In  the  Eirjhth  Circuit  the  following  words  are  inserted  after  the  words  "to 
the  inferior  court"  and  before  the  words  in  "order  that :"  "and  if  the  rei  ord 
is  to  be  printed  in  the  court  below,  it  shall  be  reported  to  that  court  by  its 
clerk."      (188  Fed.   xi.) 

*^  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  The  plaintiff  in  error 
or  appellant  shall  docket  the  case,  and  file  the  record  thereof,  on  or  before 
the  return  day,  whether  in  vacation  or  in  term  time.  But,  for  good  cause 
shown,  the  justice  or  judge  who  signed  the  citation,  or  any  circuit  or  district 
judge,  may  enlarge  the  time,  the  order  of  enlargement  to  be  filed  in  this  court. 
2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  witli  this  rule,  tlie 
defendant  in  error  or  appellee  may  have  the  cause  docketed  and  dismissed 
whether  in  term  time  or  vacation  upon  producing  a  certificate  from  the  clerk 
of  the  court  wherein  the  judgment  or  decree  was  rendered,  stating  the  case,  the 
return  day  of  the  citation,  and  that  the  writ  of  error  or  appeal  was  duly  sued 
out  or  allowed.  And  the  plaintiff  in  error  or  appellant  shall  not  be  entitled  to 
docket  the  case,  or  file  the  record,  after  the  same  shall  have  been  docketed  or 
dismissed  under  this  rule,  unless  by  the  order  of  the  court  after  notice  to  the 
adverse  party.  But  the  defendant  in  error  or  appellee  may,  at  his  option 
docket  tlie  case  and  file  the  record  ;  and,  if  the  case  is  docketed  and  the  record 
filed  by  the  plaintiff  in  error  or  appellant  within  the  time  prescribed  by  this 
rule,  or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the  case 
shall  stand  for  argument.  3.  On  the  filing  of  the  record,  the  appearance  of  the 
counsel  for  the  party  docketing  the  case  shall  be  entered." 

In  the  Second  Circuit  this  is  Rule  14. 
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before   the   return-day,   whether  iu   vacation   or   in   term-time.49      But,   for 

In  tbe  Third  Glrcuit  this  is  Rule  10,_  and  tbe  following  is  the  first  sentence 
in  place  of  that  in  the  general  rule : 

"FILING    liECOHDS,    DOCKETING    CASES   AND   ENTERING   APPEARANCES. 

"1.  The  plaintiff  in  error  or  appellant  shall  file  the  record  of  the  case  and 
cause  it  to  be  docketed  by  the  clerk  of  this  court  on  or  before  the  return  day 
of  the  citation,  whether  in  vacation     or  in  term." 

In  the  Fourth  Circuit,  this  rule  reads  as  follows :  "1.  Except  as  otherwise 
provided  by  Rule  23,  it  shall  be  the  duty  of  the  appellant,  plaintiff  in  error, 
or  petitioner  for  revision  in  bankruptcy  to  cause  to  be  printed  and  suitably 
indexed  the  transcript  of  tue  record  (as  well  as  any  addendum  to  the  record 
required  by  such  party)  and  to  deliver  the  same  to  the  clerk  or  deputy  clerk 
of  the  court  below  for  certification,  sealing  and  transmission  to  this  court 
within  forty  days  from  the  date  of  the  citation  or  the  filing  of  the  petition  for 
revision :  and  also  on  or  before  the  expiration  of  the  said  forty  days  to  file 
with  the  clerk  of  this  court  at  least  twenty-four  printed  copies  of  the  said 
transcript  and  addendum  above  mentioned,  if  any.  He  shall  also  at  the  same 
time  fui-nish  to  the  adverse  party  at  least  three  copies  of  the  printed  transcript 
of  the  record,  including  any  addendum  thereto  printed  at  his  instance.  It 
shall  also  be  the  duty  of  appellant,  plaintiff  iu  error  or  petitioner  for  revision 
to  docket  the  cause  in  this  court  on  or  before  the  return  day,  whether  in  term 
time  or  vacation.  In  case  any  appellee  or  defendant  in  error  shall  have  re- 
quired an  addendum  to  the  transcript  of  record,  it  shall  be  the  duty  of  such 
party  to  file  in  the  office  of  the  clerk  of  this  court,  on  or  before  the  said  return 
day,  at  least  twenty-four  printed  copies  of  such  addendum  as  well  as  one 
additional  copy  thereof,  which  shall  have  been  duly  certified  by  the  clerk  of 
the  court  below ;  and  such  party  shall  at  the  same  time  furnish  to  the  adverse 
party  at  least  three  copies  of  said  printed  addendum.  The  time  within  which 
any  of  the  acts  in  this  service  above  mentioned  are  required  to  be  done  may 
for  good  cause  shown  be  enlarged  by  the  justice  or  judge  who  signed  the  cita- 
tion or  any  judge  of  this  court,  provided  the  order  of  enlargement  be  made 
prior  to  the  expiration  of  such  time ;  such  order  to  be  filed  with  the  clerk 
of  this  court.  2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply 
with  this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed 
and  dismissed  upon  producing  a  certificate  from  the  clerk  of  the  court  wherein 
the  judgment  or  decree  was  rendered,  stating  the  case  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case  and  file 
the  transcript  of  the  record  after  the  same  shall  have  been  docketed  and  dis- 
missed under  this  rule,  unless  by  order  of  the  court.  3.  But  the  defendant 
in  error  or  appellee  may,  at  his  option,  docket  the  case  and  file  a  copy  of  the 
record  with  the  clerk  of  this  court ;  and  if  the  case  is  docketed  and  a  copy 
of  the  record  filed  with  the  clerk  of  this  court  by  the  plaintiff  in  error  or 
appellant  within  the  period  of  time  above  limited  and  prescribed  by  this  rule, 
or  by  the  defendant  in  error  or  appellee  at  any  time  thereafter,  the  case  shall 
stand  for  argument  at  the  term.  4.  Upon  the  filing  of  the  transcript  of  the 
record  in  any  case  brought  up  by  writ  of  error  or  appeal,  the  appearance  of 
counsel  for  the  party  docketing  the  cause  shall  be  entered  by  the  clerk  of  this 
court  as  of  course.  5.  Defendants  in  error,  or  appellees,  are  required,  at  the 
time  of  entering  their  appearance  by  attorney,  to  make  a  deposit  of  $25.00,  for 
account  of  costs  to  be  incurred  by  them  in  this  court.  In  case  of  affirmance, 
or  dismissal,  when  all  costs  shall  have  been  paid  by  the  plaintiff  in  error,  or 
appellant,  the  said  deposit  will  be  returned.  This  is  applicable  to  all  cases 
except  when  the  United  States  is  defendant  in  error  or  appellee."     (233  Fed.  x.) 

*^  In  the  Second  Circuit  the  words  "whether  in  vacation  or  in  term  time" 
are  omitted.  In  the  Ninth  Circuit  the  first  sentence  reads  as  follows  :  "1.  It 
shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  file  the  record  thereof 
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good  cause  shown,  the  justice  or  BO  judge  who  signed  the  citation,  or  51  any 
judge  of  this  court,  may  enlarge  the  time  by  or  before  its  expiration, 
the  order  of  enlargement  to  be  filed  with  the  clerk  of  this  court. 52     If  the 

and  docket  the  case  with  the  clerk  of  this  court  at  San  Francisco,  California, 
by  or  before  the  return  day,  wlietlier  in  vacation  or  in  term  time." 

In  the  Sixth  Circuit  the  rule  is  numbered  18  and  reads  as  follows  :  "THE 
DOCKKT — DOCKETliNG — DI.SMlSSlxXG.  1.  The  clerk  shall  enter  upon  tne 
docket  in  their  proper  clironological  order  all  cases  brought  to  or  in  this  court. 
2.  The  appellant  shall  docket  the  case  and  tile  the  recoi-d  thereof  with  the 
clerk  of  this  court  by  or  before  the  return  day,  whether  in  vacation  or  in 
term  time,  and  at  the  time  of  filing  the  record,  the  appellant  shall  deposit  witli 
the  clerk  the  sum  of  thirty-five  dollars  as  security  for  costs,  except  in  cases 
in  winch  the  proper  sliowing  is  made  and  an  order  of  this  court  is  entered 
thereon  allowing  the  cause  to  proceed  in  forma  pauperis,  and  except  in  the 
cases  where,  by  statute,  advance  payment  of  costs  is  not  required.  For  good 
cause  shown,  the  justice  or  judge  who  signed  the  citation,  or  any  judge  of 
this  court,  may  enlarge  the  time  for  return  at  or  before  its  expiration,  the 
order  of  enlargement  to  be  returned  with  the  record  and  filed  with  the  clerk 
of  this  court.  If  the  appellant  fail  to  comply  with  tliis  rule,  the  appellee  may 
have  the  cause  docketed  and  dismissed,  upon  producing  a  certificate  from  the 
clerk  of  the  court  wherein  the  said  judgment  or  decree  was  rendered,  stating 
the  case  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued 
out  or  allowed.  In  no  case  shall  the  appellant  be  entitled  to  docket  the  case 
and  file  the  record  after  the  same  shall  have  been  docketed  and  dismissed  under 
this  rule,  unless  by  order  of  the  court.  3.  The  appellee  may,  at  his  option, 
docket  the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ; 
and  if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of 
this  court  by  the  appellant  within  the  period  of  time  above  limited  and  pre- 
scribed by  this  rule,  or  by  the  appellee  at  any  time  thereafter,  the  case  shall 
stand  for  argument.  4.  The  appearance  of  the  counsel  docketing  the  case 
shall  thereupon  be  entered  upon  the  docket.  5.  All  subsequent  papers  filed, 
orders  made  and  proceedings  had,  shall  be  noted  upon  the  docket.  6.  When- 
ever counsel  for  appellant  and  appellee  shall,  in  vacation,  sign  and  file  with 
the  clerk  an  agreement  in  writing  directing  the  case  to  be  dismissed  and  specify- 
ing the  terms  as  to  costs,  on  which  terms  it  is  to  be  dismissed,  and  shall  pay 
to  the  clerk  any  fees  due,  he  shall  enter  the  case  on  his  docket  as  dismissed 
and  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed ;  but  no 
mandate  or  other  process  on  such  dismissal  shall  be  issued  without  the  order 
of  the  court." 

^"  In  the  Second  Circuit  the  follov.-ing  words  are  inserted  :  "or  any  district 
judge  within  the  district,  or  any  judge  of  this  court,  may  enlarge  the  time  upon 
four  days'  notice  of  the  application  served  before  its  expiration  on  the  attor- 
ney for  the  opposite  party,  the  order  of  enlargement  to  be  filed  with  the  clerk 
of  the  District  Court  and  to  be  transmitted  to  this  court  with  the  transcript 
of  record.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this 
rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and 
dismissed  by  the  court  during  the  period  covered  by  the  sessions,  and  by  the 
clerk  after  the  sessions  are  concluded,"  in  place  of  the  words  "or  judge  who 
signed  the  citation     *      •     *     niay  have  the  cause  docketed  or  dismissed." 

■»'  In  the  Third  Circuit  the  remainder  of  this  sentence  is  stricken  out  and 
the  following  inserted  :  "or  any  Circuit  or  District  judge  may  extend  the  return 
day  thereof,  the  order  for  extension  to  be  filed  with  the  cierk  of  this  court." 

In  the  Fijtit  Circuit  the  words,  "the  justice  or  judge  who  signed  the  citation, 
or"  are  stricken  out. 

B2  In  the  Third  Circuit  this  constitutes  subdivisions  1,  2,  3,  4,  and  are  as 
follows :  "2.  If  the  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
ttie  first   section   of   this   rule   tlie  defendant  in   error  or  appellee   may   cause   the 
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plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this  rule,  the  de- 
fendant in  error  or  appellee  may  have  the  cause  docketed  and  dismissed, 
upon  producing  a  certificate,  whether  in  term-time  or  vacation^  from  the 
clerk  of  the  court  wherein  the  judg-ment  or  decree  Avas  rendered,  stating 
the  case,  and  certifying  that  such  writ  of  error  or  appeal  has  been  duly 
sued  out  or  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appel- 
lant be  entitled  to  docket  the  case  and  file  the  record  after  the  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of  the 
court. 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  case  and  file  a  copy  of  the  record  with  the  clerk  of  this  court ;  and, 
if  the  case  is  docketed  and  a  copy  of  the  record  filed  with  the  clerk  of  this 
court  by  the  plaintiff  in  error  or  appellant  within  the  period  of  time  above 
limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error  or  appellee 
at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the  term. 

3.63  Upon  the  filing  of  the  transcript  of  a  record  brought  up  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  jjarty  docketing 
the  case  shall  54  be  entered.55 

case  to  be  docketed  without  the  filing  of  any  record  and  have  it  dismissed, 
whether  in  term  time  or  vacation,  upon  due  proof  of  notice  to  the  plaintiff  in 
error  or  appellant  of  a  motion  for  such  dismissal,  and  upon  producing  a  certi- 
ficate from  the  clerk  of  the  court  wherein  the  judgment  or  decree  was  rendered, 
stating  the  case,  the  return  day  of  the  citation,  and  that  the  writ  of  error  or 
appeal  was  duly  sued  out  or  allowed ;  and  in  no  case  shall  the  plaintiff  in 
error  or  appellant  be  entitled  to  file  the  record  or  to  have  it  docketed  after  the 
defendant  in  error  or  appellee  shall  have  had  the  case  dismissed  under  this 
section  of  this  rule  unless  upon  special  order  of  the  court.  3.  Instead  of 
having  the  case  docketed  for  the  purpose  of  having  it  dismissed  under  the 
provision  of  the  second  section  of  this  rule,  the  defendant  in  error  or  appellee, 
on  payment  of  the  usual  fees,  may  file  the  record  and  cause  the  case  to  be 
docketed  by  the  clerk,  and  if  the  record  be  filed  and  the  case  docketed,  either 
by  the  plaintiti  in  error  or  appellant,  within  the  time  prescribed  by  the  first 
section  of  this  rule,  or  by  the  defendant  in  error  or  appellee  under  the  provi- 
sion of  this  section,  the  case  shall  stand  for  argument.  4.  On  the  filing  of 
the  record,  the  appearance  of  the  counsel  for  the  party  docketing  the  case 
shall  be  entered,  and  on  or  before  the  return  day  of  the  citation,  the  counsel 
for  the  appellee  or  defendant  in  error  shall  also  enter  appearance  for  the  appellee 
or  defendant  in  error." 

=^  In  the  Second  Circuit,  subdivisions  o  and  4  read  as  follows  :  "3.  Petitions 
to  revise  orders  in  bankruptcy  filed  under  the  provision  of  Section  24B  of 
the  Bankruptcy  Act,  must  be  filed  and  served  within  ten  days  after  the  entry 
of  the  order  sought  to  be  revised  and  thereupon  docketed,  and  a  transcript  of 
the  record  of  the  proceedings  in  the  Bankruptcy  Court  of  the  matter  to  be 
revised  must  be  filed  within  thirty  days  thereafter,  but  the  judge  of  the  Bank- 
ruptcy Court  may  for  good  cause  shown  enlarge  the  time  for  filing  and  serving 
the  petition  or  filing  the  record,  the  order  of  enlargement  to  be  made  and 
filed  with  the  clerk  of  the  District  Court  before  the  expiration  of  the  times 
hereby  limited  for  filing  and  serving  the  petition  and  filing  the  record  respec- 
tively, and  to  be  transmitted  to  this  Court  with  the  transcript  of  record. 
4.  Upon  the  filing  of  any  transcrijDt  of  record  the  appearance  of  the  counsel 
for  the  party  docketing  the  case  shall  be  entered." 

^*  In  the  Xinth  Circuit  the  words,  "if  said  counsel  be  qualified  under  the  pro- 
visions of  Rule  7,"  are  here  inserted. 

55  In  the  Fifth   Circuit  the  following  paragraph   is   added  :     "4.     In   all   cases 


II 


RULES  or   THE   CIRC  LIT   COURTS   OF  APPEAI.S  4685 

17.  DOCKET.66 

The  clerk  shall  eutur  upou  a  docket  all  cases  brought  to  aud  pending  in 
the  court   in   their   proper   chronological   order,   and   such    docket   shall   be 

the  plaintiff  in  error  or  appellant,  on  docketing  a  case  and  tiling  the  record, 
shall  enter  into  an  undertaking  to  the  clerk,  with  surety  to  his  satisfaction  for 
the  payment  of  his  fees,  or  otherwise  satisfy  him  in  that  hehalf."  In  tlie 
Eighth  Circuit  the  following  is  added  :  "iS'ote — A  deposit  of  thirty-five  dollars 
to  secure  clerk's  costs  is  required  before  the  record  in  a  cause  is  tiled  and 
docketed."      (188  Fed.  xii.) 

^^  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  Tlae  clerk  stiall  enter 
and  number  on  the  docket  all  cases  consecutively,  in  their  proper  chronological 
order.  2.  He  shall  print  at  least  twenty  days  before  the  first  Tuesday  of 
October  and  of  January,  and  the  second  Tuesday  of  April,  a  calendar  of  all  the 
pending  cases,  arranged  by  districts  in  the  following  order  :  Maine,  New  Hamp- 
shire,  Rhode  Island,  Massachusetts." 

In  the  Hccond  Circuit  this  is  Rule  15. 

In  the  Third  Circuit  this  is  Rule  IS  and  reads  :  "Docket  and  Argument  Lists. 
1.  Upon  the  filing  of  the  record  in  any  case  by  the  plaintiff  in  error  or 
appellant  and  the  payment  by  him  of  a  deposit  fee  of  forty  dollars,  the  clerk 
shall  enter  the  case,  the  record  of  which  is  so  filed,  upon  the  docket  of  this 
court ;  such  docket  shall  have  all  its  cases  arranged  in  their  proper  chronological 
order.  2.  The  clerk  shall  prepare  and  cause  to  be  printed,  previous  to  tbc 
opening  of  each  term  of  this  court,  an  argument  list  of  all  cases  the  records 
of  which  shall  have  been  tiled  with  him  not  less  than  fifteen  days  before  the 
opening  of  the  term,  which  cases  shall  be  put  on  the  argument  list  in  the 
chronological  order  of  docketing  the  same,  subject,  however,  to  the  following 
system  of  grouping :  The  first  group  shall  be  composed  of  the  cases  in  which 
all  the  circuit  judges  shall  be  ccTmpetent  to  sit ;  the  second,  of  the  cases  in 
which  all  the  circuit  judges  except  the  youngest  in  commission  shall  be  com- 
petent to  sit;  the  third,  of  the  cases  in  which  all  the  circuit  judges  except  the 
next  to  the  youngest  in  commission  shall  be  competent  to  sit,  and  the  fourth, 
of  the  cases  in  which  all  the  circuit  judges  except  the  oldest  judge  in  com- 
mission shall  be  competent  to  sit."  In  the  fourth  Circuit,  this  rule  reads  as 
follows :  "1.  The  clerk  shall  enter  upou  a  docket  all  cases  brought  to  and 
pending  in  the  court  in  their  proper  chronological  order.  2.  All  cases  In 
which  copies  of  the  printed  record  are  delivered  to  the  adverse  party  or  his 
counsel  at  least  twenty  days  before  any  regular  term  or  adjourned  term  shall 
stand  for  argument  at  the  term  holden  ne.vt  after  the  docketing  of  the  case. 
3.  The  clerk  before  each  regular  term  shall  print  a  docket  containing  all 
pending  cases  and  such  docket  shall  be  called  at  every  term  or  adjourned  term. 
If  a  case  is  called  for  hearing  at  two  terms  successively,  and  upon  the  call  at 
second  term  neither  party  is  prepared  to  argue  it,  it  will  be  dismissed  at  t!io 
cost  of  the  plaintiff  in  error,  appellant  or  petitioner  for  revision,  unless  suffi- 
cient cause  is  shown  for  further  postponement.  4.  By  consent  of  counsel  in 
writing  filed  with  the  clerk  of  this  court,  any  cases  not  included  in  section  li 
of  this  rule  may  be  by  the  clerk  placed  at  the  foot  of  the  argument  docket  and 
may  be  argued  at  any  term  or  adjourned  term,  provided  the  briefs  on  both 
sides  are  filed  before  the  case  is  called."  (2'.V.i  Fed.  xi.)  In  the  Sixth  Circuit, 
this  rule  is  included  in  the  first  five  subdivisions  of  Rule  18  aud  reads  as  fol- 
lows :  "1.  The  clerk  shall  enter  upon  the  docket  in  their  proper  chronological 
order  all  cases  brought  to  or  in  this  court.  2.  The  appellant  shall  docket  the 
case  and  file  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the 
return  day,  anotlier  in  vacation  or  in  term  time,  and  at  the  time  of  filing  the 
record,  tlie  appellant  sl)all  deposit  with  the  clerk  the  sum  of  thirty-five  dollars 
as  security  for  costs,  except  in  cases  in  which  the  proper  showing  is  made 
and  an  order  of  this  court  is  entered  thereon  allowing  the  cause  to  proceed  in 
forma  pauperis,  and  except  in  the  cases  where,   by  statute,  advance  payment  of 
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called  at  every  term,  or  adjourned  term;  57  and  if  a  case  is  called  for  hear- 
ing at  two  terms  successively,  and  upon  the  call  at  the  second  term  neither 
jjarty  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant,  unless  sufficient  cause  is  shown  for  further 
postponement. 

18.  CERTIOEAEI.68 
No  certiorari  for  diminution  of  the  record  will  be  hereafter  59  awarded 
in  any  case,  unless  a  motion  therefor  shall  be  made  in  writing,  and  the 
facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the  other 
party,  be  verified  by  affidavit.  And  all  60  motions  for  such  certiorari  must 
be  made  at  the  first  term  of  the  entry  of  the  case;  otherwise  the  same 
will  not  be  granted,  unless  upon  special  cause  shown  to  the  court,  account- 
ing satisfactorily  for  the  delay. 

19.  DEATH  OF  A  PARTY.61 
1.  Whenever,   pending  a   writ   of   error   or   appeal   in   this   court,   either 
party  shall  die,  the  proper  representatives   in  the  personalty  or  realty  of 

costs  is  not  required.  For  good  cause  shown,  the  justice  or  judge  who  signed 
the  citation,  or  any  judge  of  this  court,  may  enlarge  the  time  for  return  at  or 
before  its  expiration,  ti^e  order  of  enlargement  to  be  returned  with  the  record 
and  filed  with  the  clerk  of  this  court.  If  the  appellant  fail  to  comply  with 
this  rule,  the  appellee  may  have  the  cause  docketed  and  dismissed,  upon  pro- 
ducing a  certiticate  from  the  clerk  of  the  court  wherein  the  said  judgment  or 
decree  was  rendered,  stating  the  case  and  certifying  that  such  writ  of  error  or 
appeal  has  been  duly  sued  out  or  allowed.  "In  no  case  shall  the  appellant  be 
entitled  to  docket  the  case  and  file  the  record  after  the  same  shall  have  been 
docketed  and  dismissed  under  this  rule,  unless  by  order  of  the  court.  3.  The 
appellee  may,  at  his  option,  docket  the  case  and  file  a  copy  of  the  record  with 
the  clerk  of  this  court ;  and  if  the  case  is  docketed  and  a  copy  of  the  record 
filed  with  the  clerk  of  this  court  by  the  appellant  within  the  period  of  time 
above  limited  and  prescribed  by  this  rule,  or  by  the  appellee  at  any  time  there- 
after, the  case  shall  stand  for  argument.  4.  The  appearance  of  the  counsel 
docketing  the  case  shall  thereupon  be  entered  upon  the  docket.  5.  All  subse- 
quent papers  filed,  orders  made  and  proceedings  had,  shall  be  noted  upon  the 
docket."  (202  Fed.  xii,  xiii.)  In  the  Seventh,  Circuit  this  rule  reads:  "The 
clerk  shall  prepare  calendars  of  causes  for  the  regular  terms  of  this  court,  to 
be  held  on  the  first  Tuesday  of  October  in  each  year,  and  for  each  adjourned 
session,  placing  thereon  in  proper  chronological  order  only  cases  in  which,  the 
record  having  been  pi-inted,  briefs  upon  both  sides  have  been  tiled  seven  days 
before  the  beginning  of  the  term  or  session."  In  the  Mnth  Circuit  as  follows  : 
-The  clerk  shall,  upon  payment  to  him  by  the  appellant  or  plaintiflE  in  error 
of  a  deposit  of  twenty-five  dollars  in  each  case,  file  the  record  and  enter  upon 
a  docket  all  cases  brought  to  and  pending  in  the  court  in  their  proper  chrono- 
logical order." 

S'  In  the  Eir/hth  Circuit  the  following  words  are  inserted  after  the  words 
"adjourned  term"  and  before  the  words  "and  if  a  case"  :  "except  cases  from 
the  districts  of  Colorado,  Utah,  Wyoming  and  New  Mexico,  which  cases  shall 
only  be  called  at  the  September  term,  unless  counsel  otherwise  stipulate,  as 
provided  in   Itule  3."      (188   Fed.   xii.) 

68  In  the  Third  Circuit  this  is  Rule  20. 

6*  In  the  Second  Circuit  this  is  Rule  16. 

In  tlie  Third  and  Eiijhth  Circuits  the  word  "hereafter"  is  omitted. 

«»  In  the  ISevtnth  Circuit  the  word  "any"  is  used  in  place  of  "all." 

«i  In  the  Second  Circuit  this  is  Rule  17. 
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the  deceased  party,  according  to  the   nature  of  the  case,  may  voluntarily 
come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the  case  shall 

In  tlie  Third  Circuit  this  is  Rule  21,  and  10  is  as  follows  :  "AR<iUMENTS, 
CONTINUANCES  AND  DISMISSALS.  1.  Tbe  cases  in  the  argument  list 
shall  be  called  for  argument  at  each  term,  or  adjourned  term,  and  cases  shall 
be  argued  on  call  unless  the  court  shall  for  good  cause  otherwise  order.  2.  it 
tbe  defendant  in  error  or  appellee  fails  to  appear  when  his  case  is  called  for 
argument,  tbe  court  may  proceed  to  hear  the  argument  on  the  part  of  the 
plaintiff  in  error  or  appellant  and  to  give  judgment  according  to  the  right  of 
the  case.  3.  For  good  cause  shown  the  court  may  order  the  continuance  of 
any  case  for  the  term.  4.  When  a  case  is  reached  in  the  regular  call,  and 
there  is  no  appearance  for  eitlier  party,  it  may  be  dismissed  at  the  cost  of 
tbe  plaintiff  in  error  or  appellant.  5.  Where  no  counsel  appears  for  the 
plaintiff  in  error  or  appellant,  and  no  brief  has  been  filed  for  him.  tbe  defendant 
in  error  or  appellee  may  have  the  writ  of  error  or  appeal  dismissed  at  the  cost 
of  the  defaulting  party.  6.  If  a  case  is  called  for  argument  at  two  terms 
successively,  and  upon  the  call  at  the  second  term  neither  party  is  prepared  to 
argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff  in  error  or  appellant 
unless  a  sufficient  cause  is  shown  for  further  postponement.  7.  Whenever 
the  plaintiff  and  defendant  in  a  writ  of  error  pending  in  the  court,  or  the 
appellaJit  and  appellee  in  an  appeal,  shall,  by  their  attorneys  of  record,  sign 
and  file  with  the  clerk  an  agreement  in  writing  directing  the  case  to  be  dis- 
missed, and  specifying  the  terms  on  which  it  is  to  be  dismissed,  as  to  costs, 
and  shall  pay  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the 
duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either  party 
requesting  it  a  copy  of  the  agreement  filed  ;  but  no  mandate  or  other  process 
shall  issue  without  an  order  of  the  court.  8.  Cases  may  also  be  dismissed  in 
accordance  with  the  second  section  of  Rule  17,  the  first  section  of  Rule  23  and 
the  fourth  section  of  Rule  24  of  this  court.  9.  Except  as  in  the  preceding 
sections  of  thi.s  rule  it  is  otherwise  provided,  no  motion  to  dismiss  a  writ  of 
error  or  an  appeal  will  be  heard  unless  previous  notice  of  the  motion  has  been 
given  to  the  plaintiff  in  error  or  appellant  or  his  counsel." 

In  the  Sixth  Circuit,  this  rule  is  numbered  16  and  reads  as  follows :  "1. 
Whenever  a  party  to  a  case  pending  in  this  court  shall  die,  the  personal  repre- 
sentative may  suggest  the  death  upon  the  record,  filing  evidence  of  his  repre- 
sentative capacity,  and  designating  counsel,  and  thereupon  the  case  shall  stand 
as  revived  in  behalf  of  or  against  the  interest  of  the  deceased  party,  and  the 
cause  sliall  proceed  as  in  other  cases.  2.  Where  a  party  to  a  case  pending  in 
this  court  shall  die  and  his  personal  representative  does  not,  within  sixty  days 
after  such  death,  appear  under  clause  1,  any  other  party  in  interest  may  suggest 
'such  death  upon  the  record,  filing  evidence  of  the  due  appointment  of  a  personal 
representative,  and  thereupon,  and  without  notice,  the  court  or  any  judge 
thereof  will  make  an  order  that  such  personal  representative  appear  and  desig- 
nate counsel.  In  default  of  such  appearance,  within  thirty  days  after  service 
on  such  personal  representative  of  a  certified  copy  of  such  order,  the  adverse 
party,  on  proof  of  such  service  and  without  further  notice,  may  have,  from  this 
court,  an  order  either  to  revive  the  cause  and  direct  that  it  proceed  as  to  the 
interest  held  by  the  deceased  party  or  to  dismiss  the  case  as  to  such  interest, 
as  may  be  by  the  court  thought  proper.  3.  If  the  death  of  a  party  is  brought 
to  the  attention  of  this  court,  and  proceedings  are  not  taken  under  clause  1  or 
clause  2  sufficiently  to  dispose  of  the  resulting  situation,  the  court  will,  on  its 
own  motion,  direct  such  steps  to  be  taken  as  are  proper  to  dispose  of  the  case 
or  expedite  the  hearing.  4.  Whenever  any  party  to  a  suit  pending  in  a  Dis- 
trict Court  shall  die,  and  because  of  sucli  death  and  because  of  the  absence 
of  any  personal  representative  of  the  deceased  within  tlie  jurisdiction  of  the 
District  Court  and  any  means  of  compelling  tbe  appointment  of  such  a  repre- 
sentative within  such  jurisdiction  the  adverse  party  is  not  able  to  have  the 
case  revived  in  the  District  Court  and  to  proceed  with  the  desired  review  in  this 
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be  heard  and  determined  as  in  other  cases;  and,  if  such  representatives 
shall  not  voluntarily  become  parties,  then  the  other  party  may  suggest 
the  death  on  the  record,  and  thereupon,  on  motion,  obtain  an  order  that, 
unless  such  representatives  shall  become  parties  within  sixty  days,  the 
party  moving  for  such  order,  if  defendant  in  error^62  shall  be  entitled  to 
have  the  -writ  of  error  or  appeal  dismissed,  and  if  the  party  so  moving 
shall  be  plaintiff  in  error,63  he  shall  be  entitled  to  open  the  record,  and, 
on  hearing,  have  the  judgment  or  decree  reversed,  if  it  be  erroneous ;  pro- 
vided, however,  that  a  copy  of  every  such  order  shall  be  personally  served 
on  said  representatives  at  least  thirty  days  before  the  expiration  of  such 
sixty  days. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives  of 
the  deceased  do  not  appear  within  ten  days  after  the  expiration  of  such 
sixty  days,  and  no  measures  are  taken  by  the  opposite  party  within  that 
time  to  compel  their  appearance,  the  case  shall  abate. 

3.  When  either  party  to  a  suit  in  a  Circuit  or  64  District  Court  of  the 
United  States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to 
this  court  from  any  final  judgment  or  decree  rendered  in  the  Circuit 
or  65  District  Court,  and,  at  the  time  of  suing  out  such  writ  of  error  or 
appeal,  the  other  party  to  the  suit  shall  be  dead,  and  have  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  such 
final  judgment  or  decree,  so  that  the  suit  cannot  be  revived  in  that  court, 
but  shall  have  a  proper  representative  in  some  State  or  Territory  of  the 
United  States,  or  in  the  Disti-ict  of  Columbia,  the  party  desiring  such 
writ  of  error  or  appeal  may  procure  the  same,  and  may  have  proceed- 
ings on  such  judgment  or  decree  superseded  or  stayed  in  the  same  manner 
as  is  now  allowed  by  law  in  other  cases,  and  shall  thereupon  proceed 
with  such  writ  of  error  or  appeal  as  in  other  cases;  and,  within  thirty 
days  after  the  filing  of  the  record  in  this  court,  the  plaintiff  in  error 
or  appellant  shall  make  a  suggestion  to  the  court,  supported  by  affi- 
davit,  that   the   said   party   was   dead  when   the   writ   of   error  or   appeal 

court,  the  adverse  party  desiring  a  review  may  proceed  as  if  such  death  had 
not  occurred,  and  may  have  supersedeas  as  in  other  cases,  serving  all  required 
papers  and  notices  upon  such  persons  as,  in  the  judgment  of  the  District  Court, 
will  be  most  lilsely  to  give  notice  to  all  persons  interested  in  the  estate,  and  as 
may  be  directed  by  the  District  Court.  When  the  record  in  such  a  case  has 
been  filed  in  this  court,  the  same  proceedings  shall  be  had  as  specified  in  clauses 
two  and  three,  or  the  Court  will  take  such  proceedings  as  may  to  it  seem 
advisable  to  bring  in  the  proper  parties."      (202   Fed.   xl,   xii.) 

^2  In  the  Second  Circuit  the  following  words  are  inserted  :  "or  appellee,  shall 
he  entitled  to  have  the  writ  of  error  or  appeal  dismissed  and  if  the  party  so 
moving  shaJI  be  plaintiff  in, error  or  appellant,"  in  place  of  the  words  "shall  be 
entitled     *     *     »     shall  be  plaintiff  in  error." 

In  the  Fourth  Circuit,  subdivision  1,  after  the  words  "if  defendant  in  error," 
the  words  "or  appellee"  are  inserted.      (193  Fed.  xii.) 

8^  In  the  Fourth  Circuit,  subdivision  1,  after  the  words  "plaintiff  in  error," 
the  words  "or  appellant"  are  inserted.      (193  Fed.  xii.) 

"*  In  the  Second,  Third,  Fourth  and  Ninth  Circuits,  subdivision  3,  the  words 
"Circuit  or"  are  omitted. 

"^  In  the  Second,  Third,  Fourth  and  Mnth  Clrvtiits.  subdivision  3,  the  words 
"Circuit  of   are  omitted. 
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was  taken  or  sued  out,  and  had  no  proper  representative  within  the  juris- 
diction of  the  court  which  rendered  such  judgment  or  decreCj  so  that 
the  suit  could  not  be  revived  in  that  court,  and  that  said  party  had  a 
proper  representative  in  some  State  or  Territory  of  the  United  States, 
or  in  the  District  of  Cohimbia,  and  stating  therein  the  name  and  char- 
acter of  such  representative;  and  the  State  or  Territory  or  district  in 
which  such  representative  resides;  and,  upon  such  suggestion,  he  may  on 
motion  obtain  an  order  that,  unless  such  representative  shall  make  him- 
self a  party  within  ninety  days,  the  plaintiff  in  error  or  appellant  shall 
be  entitled  to  open  the  record,  and,  on  hearing,  have  the  judgment  or  de- 
cree reversed  if  the  same  be  erroneous;  provided,  however,  that  a  proper 
citation  reciting  the  substance  of  such  order  shall  be  served  upon  such  rep- 
resentative, either  personally  or  l)y  being  left  at  his  residence,  at  least 
thirty  days  before  the  expiration  of  such  ninety  days:  provided,  also,  that 
in  every  such  case,  if  the  representative  of  the  deceased  party  does  not 
appear  within  ten  days  after  the  expiration  of  such  ninety  days,  and  the 
measures  above  provided  to  compel  the  appearance  of  such  representative 
have  not  been  taken  within  the  time  as  above  required,  by  the  opposite 
party,  the  case  shall  abate;  and  provided,  also,  that  the  said  representative 
may  at  any  time,  before  or  after  said  suggestion,  come  in  and  be  made  a 
party  to  the  suit,  and  thereupon  the  ease  shall  proceed,  and  be  heard  and 
determined  as  in  other  cases. 

20.  DISMISSING  CASES.66 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  an  appeal,  shall,  by  their 
attorneys  of  record,  sign  and  file  with  the  clerk  an  agreement  in  writing 
directing  the  case  to  be  dismissed,  and  specifying  the  terms  on  which 
it  is  to  be  dismissed,  as  to  costs,  and  shall  pay  to  the  clerk  any  fees  that 
may  be  due  to  him,  it  shall  be  the  duty  of  the  clerk  to  enter  the  case  dis- 

""  In  the  Second  Circuit  this  is  Rule  18. 

In  the  Third  Circuit  tliis  rule  is  omitted. 

In  the  Sixth  Circuit,  this  rule  is  included  io  Rule  IS,  as  subdivi.siou  (i,  and 
reads  as  follows :  "(J.  Whenever  counsel  for  appellant  and  appellee  shall,  in 
vacation,  sign  and  file  with  the  clerk  an  agreement  in  writing  directing  the  case 
to  be  dismissed  and  specifying  the  terms  as  to  costs,  oil  which  terms  it  is  to  l>e 
dismissed,  and  shall  pay  to  the  clerk  any  fees  due,  he  shall  enter  the  case  on 
liis  docket  as  dismissed  and  give  to  either  party  requesting  it  a  copy  of  the 
agreement  filed  ;  but  no  mandate  or  otlier  process  on  such  dismissal  shall  be 
issued  without  the  order  of  tlie  court."  (202  Fed.  xiii.)  In  the  Seventh  Cir- 
cuit this  rule  reads  as  follows  :  •'Whenever  the  parties  to  a  writ  of  error  or  an 
appeal  shall,  by  their  attorneys  of  record,  sign  and  tile  with  the  clerk  an  agree- 
ment in  writing  directing  the  case  to  be  dismissed,  and  specifying  the  terms 
on  which  it  is  to  be  dismissed,  in  respect  to  costs,  and  shall  pay  to  the  clerk 
any  fees  that  may  be  due  to  him,  the  clerk  shall  enter  the  case  dismissed  and 
shall  give  to  either  party  requesting  it  a  copy  of  the  agreement  filed,  but  no 
mandate  or  other  process  shall  issue  without  an  order  of  the  court."  In  the 
Eighth  Circuit  the  following  words  take  the  place  of  the  romaindtT  of  this  rule 
after  the  words  "it  shall  be  the  duty  of  the  clerk  :"  "seasonably  to  present  sucli 
agreement  to  the  court  for  its  consideration  and  determination."      (LSS  Fed.  xiv.  i 
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missed,  and  to  give  to  either  party  requesting  it  a  copy  of  the  agreement 
filed;  but  no  mandate  or  other  process  shall  issue  without  an  order  of  the 
court.67 

21.  MOTIONS.68 

1.  All  motions  to  the  court  shall  be  reduced  to  writing,  and  shall  con- 
tain a  brief  statement  of  the  facts  and  objects  of  the  motion.69 

2.  One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  mo- 
tion, and  no  more,  without  special  leave  o.f  the  court,  granted  before 
the  argument  begins.70 

3.  No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party, 
or  the  counsel  or  attorney  of  such  party. 

«^  In  the  Fourth  Circuit,  the  following  new  matter  is  added  to  this  rule  :  "No 
attorney's  docliet  fee  shall  be  taxed  in  a  case  dismissed  under  this  rule."  (233 
Fed.  xiii.) 

«*  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  The  motion  day  shall 
be  the  first  Tuesday  of  every  stated  session  of  the  court,  and  any  other  Tuesday 
while  the  court  shall  remain  in  session.  2.  All  motions  to  the  court  shall  be 
reduced  to  writing,  and  shall  contain  a  brief  statement  of  tlie  facts  and  objects 
of  the  motion.  3.  All  motions  to  dismiss  writs  of  error  or  appeals  (except 
motions  to  docket  and  dismiss  under  Rule  10)  or  to  advance  cases,  or  for  a  writ 
of  certiorari,  and  other  special  motions,  shall  be  printed,  and  be  accompanied  by 
printed  briefs.  4.  No  motion  to  dismiss,  except  on  special  assignment  by  the 
court,  shall  be  heard,  unless  previous  notice  has  been  given  to  the  adverse  party 
or  his  counsel.  5.  Any  motion,  of  which  counsel  shall  have  given  notice  to  the 
clerk  in  advance,  shall  be  entered  on  the  clerk's  list  in  the  order  in  which  he 
receives  notice  thereof,  and  shall  have  priority  in  that  order  before  other  motions, 
unless  otherwise  specially  ordered  by  the  court.  6.  Half  an  hour  on  each  side 
shall  be  allowed  to  the  argument  of  a  motion,  and  no  more,,  without  special 
leave  of  the  court  granted  before  the  argument  begins."  In  the  Second  Circuit 
this  is  Rule  19.  In  the  tUccth  Circuit,  this  rule  is  numbered  24  and  is  as  fol- 
lows :  "1.  Motions  shall  be  filed  with  the  clerk  and  shall  contain  a  brief 
statftment  of  the  facts  and  of  the  objects  of  the  motion,  and  be  accompanied 
by  such  affidavits  as  are  thought  proper.  2.  Counsel  making  the  motion  shall 
serve  a  copy  thereof  and  of  the  accompanying  papers  and  a  notice  of  heanng 
upon  the  adverse  counsel,  and  also  copy  of  any  brief  or  argument  to  be  pre- 
sented in  support  of  the  motion.  Such  notice  may  be  for  any  day  after  four 
days  from  the  service.  The  opposing  party  may,  on  or  before  the  day  nameii 
in  the  notice  or  within  any  extension  of  time  made  by  the  court  or  a  judge 
thereof,  file  counter  showing  or  brief ;  and  the  motion  will  then  stand  sub- 
mitted, unless  oral  argument  is  directed.  Except  by  stipulation,  no  motion 
will  be  considered  without  acknowledgment  or  proof  of  such  notice.  3.  Upon 
motions,  there  will  be  no  oral  argument,  except  by  leave  of  the  court  first 
obtained  ;  and  in  such  case,  the  court  will  fix  the  day  for  hearing  and  the  time 
to  be  allowed  for  argument,  and  the  clerk  will  notify  counsel."  (202  Fed.  xvii.) 
In  the  Ninth  Circuit,  when  motions  are  typewritten,  an  original  and  three  copies 
nuist   be  filed. 

«»  In  the  Second  Circuit  the  following  words  are  added :  "Four  days'  notice 
of  the  motion  shall  be  given  to  the  adverse  party."  In  the  Mnth  Circuit  the 
following  words  are  added  to  subdivision  1  :  "and  shall  be  served  upon  opposing 
counsel  at  least  five  days  before  the  day  noticed  for  the  hearing." 

""  In  the  Second  Circuit  this  subdivision  is  omitted.  In  the  Third  Circuit  this 
rule  is  number  22,  and  subdivision  3  is  omitted.  In  the  Seventh  and  Mnth 
Circuits  one-half  hour  is  allowed  on   each  side  for  argument. 
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22.  PAETIES  NOT  EEADY.71 

1.  Where  no  counsel  appears,  and  no  brief  has  been  filed  for  the  plaintiff 
in  error  or  appellant,  when  the  ease  is  called  for  trialj  the  defendant  may 
have  the  plaintiff  called,  and  the  writ  of  error  or  appeal  dismissed. 

2.  Where  the  defendant  fails  to  appear  when  the  case  is  called  for  trial, 
the  court  may  proceed  to  hear  an  argument  on  the  part  of  the  plaintiff, 
and  to  give  judgment  according  to  the  right  of  the  case. 

'^  In  the  First  Circuit  the  following  paragraph  was  added  before  subdivision 
1 :  "On  the  first  Tuesday  of  October  and  of  January,  and  on  the  second  Tues- 
day of  April,  the  court,  except  as  may,  from  time  to  time  be  otherwise  ordered, 
will  commence  calling  cases  for  argument  in  the  order  in  which  they  stand  on 
the  calendar,  and  proceed  from  day  to  day  during  the  session  in  the  same  order ; 
but  no  case  from  the  district  of  Massachusetts  shall  be  called  before  the  second 
Tuesday  of  the  session  ;"  and  after  subdivision  3  the  following  :  "5.  If  either 
of  the  parties  is  ready  when  the  case  is  called,  the  same  may  be  heard  ;  and, 
if  neither  party  is  ready,  the  case  may  be  dismissed,  or  be  postponed  to  the 
next  session,  as  the  court  may  order.  6.  If  a  case  is  called  for  hearing  at 
two  stated  sessions  successively  and,  on  the  call  of  the  second  session,  neither 
party  is  prepared  to  argue  it,  it  will  be  dismissed  at  the  cost  of  the  plaintiff 
in  error  or  appellant,  unless  sufficient  cause  is  shown  for  further  postponement." 
7.  The  court  will  not  hear  arguments  on  Mondays  or  Saturdays,  unless  for 
special  cause  it  shall  so  order.  8.  Five  cases  are  liable  to  be  reached  on  the 
coming  in  of  the  court  on  each  day.  9.  Revenue  and  other  cases  which  con- 
cern the  United  States,  and  which  also  involve  or  affect  some  matter  of  general 
public  interest,  and  crimiual  cases,  and  cases  once  adjudicated  by  this  court 
on  their  merits  and  again  brought  up  by  writ  of  error  or  appeal,  may  be 
advanced  by  order  of  the  court.  10.  Two  or  more  cases  involving  the  same 
question  may,  by  leave  of  the  court,  be  heard  together,  to  be  argued  as  one 
case  or  more,  as  the  court  may  order.  11.  No  agreement  of  counsel  to  pass 
or  postpone  a  case,  or  to  substitute  one  case  for  another,  shall  become  effective 
except  on  leave.  lu  the  tiecond  Circuit  this  is  Rule  20  and  reads  as  follows  : 
"Where  no  counsel  appears,  and  no  brief  has  been  tiled  for  the  party  seeking 
review  of  the  decision  below,  when  the  case  is  called  for  hearing,  the  party 
successful  below  may  have  the  party  seeking  review  called  and  the  writ  of 
error,  appeal  or  petition  to  revise  dismissed.  2.  Where  the  party  successful 
below  fails  to  appear  when  the  case  is  called  for  hearing,  the  court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the  party  seeking  review,  and  to  give 
judgment  according  to  the  right  of  the  case.  3.  When  a  case  is  reached  in 
the  regular  call  of  the  docket,  and  there  is  no  appearance  for  either  party, 
the  case  shall  be  dismissed  at  the  cost  of  the  party  seeking  review."  In  the 
Third  Circuit  this  rule  is  omitted.  Rule  22  is  original  Rule  21.  In  the  Fourth 
Circuit  this  rule  reads  :  "1.  When  a  case  is  called  for  hearing,  and  no  counsel 
appears  and  no  brief  has  been  filed  for  the  plaintiff  in  error  or  appellant,  the 
defendant  in  error  or  appellee  may  have  the  adverse  party  called  and  the  writ 
of  error  or  appeal  dismissed.  2.  Where  the  defendant  in  error  or  appellee 
fails  to  appear  when  the  case  is  called  for  hearing,  the  court  may  proceed  to 
hear  argument  on  the  part  of  the  plaintiff  in  error  or  appellant,  and  to  give 
judgment  according  to  tlie  right  of  the  case.  3.  When  a  case  is  reached  in 
the  regular  call  of  the  docket  and  no  counsel  appears  for  either  party  and  no 
submission  of  the  case  is  asked,  the  case  may.  be  dismissed  at  the  cost  of  the 
plaintiff  in  error  or  appellant."  (233  Fed.)  In  the  Siwth  Circuit  the  rule 
reads  :  "1.  Upon  the  expiration  of  the  time  limited  for  filing  briefs,  the  case 
shall  stand  for  hearing  when  readied.  2.  A  calendar,  containing  all  cases 
docketed  and  not  heard,  shall  be  printed  by  the  clerk  for  the  October,  January 
and  April  sessions.      The  cases  ou  the  calendar  which  stand   for  hearing  under 
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o.  W'lieu  a  ciibe  is  reached  iu  the  regular  call  of  the  docket,  and  there 
is  no  appearance  for  either  party,  the  case  shall  be  dismissed  at  the  cost 
of  the  plaintiff. 

2?,.  PRINTING   RECORDS.72 

Tlie  counsel  for  the  plaintiff  iu  error  or  appellant  shall  print  and  file 
with  the  clerk  of  the  court,  at  least  six  days  before  the  case  is  called  for 

clause  1  will  be  called  for  argument  iu  tUeir  order  (as  far  as  practicable)  on 
the  calendar,  except  as  special  advancements  may  have  been  made.  3.  By 
leave  of  court  and  on  motion  of  either  party  (1)  cases  entitled  by  statute  to 
precedence,  (2)  criminal  cases.  (3)  appeals,  wi'its  of  error  or  petitions  to  revise 
in  bankruptcy  matters,  and  (4j  cases  which  are  for  the  second  time  in  this 
court, — may  be  advanced  and  set  for  a  designated  session.  The  court  may 
also,  on  its  own  motion  or  for  good  cause  shown  on  motion  of  either  party, 
advance  any  case  to  be  heard  at  any  session,  though  the  time  permitted  under 
the  rules  for  filing  briefs  may  not  have  expired  at  the  day  set  for  hearing. 
4.  Not  more  than  three  cases  will  be  heard  on  one  day  (counting,  ho.wever, 
as  one  case,  two  or  more  which  are  heard  together).  The  call  for  the  next 
day  shall,  at  the  adjournment  of  court,  be  exhibited  in  the  clerk's  office.  Coun- 
sel choosing  to  rely  on  the  judgment  of  the  clerk  as  to  the  probable  time  of 
hearing  any  case  must  do  so  at  their  own  risk.  5.  When  the  case  is  called, 
if  either  party  is  ready,  the  case  will  be  heard.  If  there  is  no  appearance  for 
either  party,  the  case  will  be  dismissed.  If  the  appellant  does  not  appear  by 
counsel  or  by  printed  brief  but  the  appellee  does  appear,  the  case  will  be  dis- 
missed. If  the  appellant  appears  and  the  appellee  does  not,  the  court  will  hear 
the  appellant.  6.  By  agreement  of  counsel  in  open  court  or  by  stipulation 
tiled  in  the  clerk's  office,  hearing  may  be  continued  once  to  any  later  session 
during  the  term  or  from  the  last  session  of  one  term  to  the  first  session  of 
the  next  term,  but  not  to  a  later  day  during  the  same  session.  Subsequent 
continuances  can  be  made  only  by  the  court  and  will  be  only  for  reasons  satis- 
factory to  the  court ;  and  engagement  of  counsel  in  other  courts  will  not  be 
considered  good  cause.  7.  Two  or  more  cases,  involving  the  same  question, 
may,  by  order  of  the  court,  be  heard  together,  but  they  must  be  argued  as 
one  cause."  In  the  Fifth  and  Seventh  Circuits  the  word  "defendant"  and  the 
words  "the  plaintiff  called,  and"  are  omitted  from  the  first  subdivision.  The 
second  sut>division  reads :  "2.  If  the  appellee  or  defendant  in  error  fails  to 
appear  when  the  case  is  called  for  trial,  the  court  may  proceed  to  hear  argu- 
ment on  the  part  of  the  plaintiff  in  error  or  appellant  and  to  give  judgment 
according  to  the  right  of  the  case."  In  the  subdivision  3,  after  the  word 
"party,"  these  words  are  inserted  :  "and  no  brief  on  file  for  appellant  or  plain- 
tiff In  error,"  and  after  "cost"  these  words  :  "of  the  appellant  or  plaintiff  in 
eri'or."  (91  Fed.  x.)  In  the  Eiijhtli  Circuit  the  words  "in  error  or  appellant" 
are  inserted  after  "plaintiff'"  in  the  third  line  of  the  first  paragraph,  third 
line  of  the  second  paragraph,  and  last  line  of  the  third  paragraph  ;  and  the 
words  "in  error  or  appellee,"  in  the  first  line  of  subdivision  2,  are  inserted  after 
the  word  "defendant."  (188  Fed.  xiv.)  In  the  l^inth  Circuit  the  first  word  in 
the  second  paragraph  is  "when"  instead  of  "where ;"  the  first  word  in  the 
third  paragraph  is  "where"  instead  of  "when ;"  and  "in  error  or  appellant" 
is  added  after  "plaintiff"  in  the  last  line  of  paragraph  3. 

''"  In  the  First  Circuit  this  rule  reads  as  follows  :  "1.  In  all  cases,  the  plain- 
tiff in  error  or  appellant,  on  docketing  a  case  and  filing  the  record,  shall  enter 
into  an  undertaking  to  the  clerk,  with  surety  to  his  satisfaction,  for  the  payment 
of  his  fees,  or  otherwise  satisfy  him  in  that  behalf.  2.  The  clerk  shall  cause 
an  estimate  to  be  made  of  the  cost  of  printing  the  record,  and  of  his  fee  for 
preparing  it  for  the  printer,   and  shall  notify  to  the  party  docketing  the  case 
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argumeut,  twenty  copies  of  the  record,  unless  :i  different  order  as  to  such 
printing  is  made  by  the  court,  either  of  its  own  motion,  or  upon  applica- 

the  amount  of  the  estimate.  If  he  shall  not  pay  it  within  a  reasonable  time, 
the  clerk  sliall  notify  the  adverse  party,  and  he  may  pay  it.  If  neither  party 
shall  pay  it,  and  for  want  of  such  payment  the  record  shall  not  have  been 
printed  when  the  case  is  reached  at  the  regular  call  of  the  docket,  the  ease  may 
be  dismissed.  3.  Upon  payment  by  either  party  of  the  amount  estimated  b.v 
the  clerk,  twenty-five  copies  of  the  record  shall  be  printed  under  the  clerk's 
supervision,  for  the  use  of  the  court  and  of  counsel.  4.  The  clerk  shall  take 
to  the  printer  the  original  transcript  on  file,  but  shall  cause  copies  to  be  made 
for  the  printer  of  such  original  papers  sent  up  under  Rule  14,  or  other  original 
papers,  as  are  necessary  to  be  printed.  5.  The  clerk  shall  supervise  tlic 
printing,  and  see  that  the  printed  copies  are  properly  indexed  ;  and  he  shall  dis 
tribute  printed  copies  to  the  judges  and  the  reporter,  from  time  to  time,  as 
required,  and  three  copies  to  the  counsel  for  each  party.  An  additional  number 
of  copies  may  be  printed  at  the  request  of  either  party  for  his  own  use  and  at 
his  own  expense,  or  by  order  of  the  court.  G.  The  parties  maj-  stipulate  in 
writing  that  parts  only  of  tlie  record  shall  be  printed,  and  the  case  may  be 
heard  on  the  parts  so  printed  ;  but  the  court  may  direct  the  printing  of  other 
parts  of  the  record.  7.  The  clerk  may  receive  from  either  party,  and  use  as 
parts  of  the  printed  record,  so  far  as  the  same  may  be  of  proper  and  convenient 
size  and  type,  any  portions  which  have  been  printed  in  any  other  court  and 
also  printed  copies  of  patents  and  other  exhibits,  allowing  the  party  furnish- 
ing the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to  bo  added 
to  and  form  a  part  of  the  cost  of  printing.  8.  If  tlie  actual  cost  of  printing 
the  record,  together  with  the  fee  of  the  clerk,  shall  be  less  than  the  amount 
estimated  and  paid,  the  amount  of  the  difference  shall  be  refunded  by  the  clei'k 
to  the  party  paying  it.  If  the  actual  cost  and  clerk's  fee  shall  exceed  the  esti- 
mate, the  excess  shall  be  paid  to  the  clerks  before  the  delivery  of  a  printed  copv 
to  either  party  or  his  counsel.  9.  In  case  of  reversal,  afflrmance,  or  dismissal, 
with  costs,  the  cost  of  printing  the  record  and  the  clerk's  fee  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  shall  be  inserted  in  the 
body  of  the  mandate  or  other  proper  process."  In  the  Second  Circuit  this  is 
Rule  21  and  reads  as  follows :  "In  cases  which  fall  within  the  provisions  of 
the  act  of  February  13,  1911,  the  plaintiff  in  error  or  appellant  will  print 
the  record  and  serve  copies  thereof  in  accordance  with  the  provisions  of  said 
act.  In  other  cases  on  the  filing  of  the  transcript,  the  clerk  shall  forthwith 
cause  fifteen  copies  of  the  same  to  be  printed,  and  shall  furnish  three  copies 
thereof  to  each  party,  at  least  thirty  days  before  the  argument,  and  shall  file 
nine  copies  thereof  in  his  office.  The  parties  may  stipulate  in  writing  that 
parts  only  of  the  record  shall  be  printed,  and  the  case  may  be  heard  on  the 
parts  so  printed  ;  but  the  court  may  direct  the  printing  of  other  parts  of  the 
record.  The  clerk  shall  be  entitled  to  demand  of  the  appellant,  or  plaintiff 
in  error,  the  cost  of  printing  the  record,  before  ordering  the  same  to  be  done. 
If  the  record  shall  not  have  been  printed  when  the  case  is  reached  for  argu- 
ment, for  failure  of  a  party  to  advance  the  costs  of  printing,  the  case  may  be 
dismissed.  In  case  of  reversal,  affirmance,  or  dismissal,  with  costs,  the  amount 
paid  for  printing  the  record  shall  be  taxed  against  tlie  party  against  wliom  costs 
are  given."  (235  Fed.)  In  the  Third  Circuit  the  rule  is  as  follows:  '-PRINT- 
ING AND  DISTRIBUTING  RECORDS.  1.  It  sliall  be  the  duty  of  the  clerk, 
immediately  after  the  record  of  any  case  sl:all  have  been  filed  with  him  aud 
docketed  and  the  deposit  fee  of  forty  dollars  shall  have  been  paid,  to  notify 
counsel  for  all  parties  that  he  will  print  only  the  parts  of  the  record  men- 
tioned in  the  second  section  of  this  rule,  spe<'ifying  what  those  parts  shall  be, 
and  to  notify  the  counsel  for  plaintiff  in  error  or  appellant  of  his  estimate  of 
the  cost  of  printing  such  parts  of  the  record  and  of  his  fee  for  preparing  the 
parts  for  the  printer,  indexing  the  same  and  supervising  the  printing  thereof. 
He  shall  print   no  other  parts  of  the  record  unless,   within  ten   days  after   such 
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tion  made  at  least  ten  days  before  the  case  is  called  for  argument; 
and  shall  furnish  three  copies  of  the  printed  record  to  the  adverse  party 

notice,  he  receives  from  some  one  or  more  of  tbe  counsel  a  written  certiflcate 
that  in  his  or  their  judgment  otlier  specifled  parts  thereof  should  be  printed 
in  order  to  enable  this  court  properly  to  decide  the  questions  raised,  in  which 
event  the  parts  so  certified  as  necessary  shall  also  be  printed.  The  court  may, 
in  its  discretion,  direct  the  printing  of  other  parts  of  the  record,  and,  in  lieu 
of  printing  patents  or  other  exhibits,  separate  printed  copies  thereof,  not  less 
than  ten  in  number,  may  be  filed  with  the  clerk.  If  other  parts  of  the  record 
than  those  specified  in  his  notice  shall  be  required  to  be  printed  by  any  of  the 
counsel,  or  by  this  court,  the  clerk  shall  immediately  notify  the  counsel  for 
the  plaintifif  in  error  or  appellant  of  his  estimate  of  the  additional  cost  ot 
preparing,  printing  and  indexing  such  other  parts.  The  plaintiff  in  error 
or  appellant  shall  pay  to  the  clerk,  within  ten  days  after  notice  of  any  esti- 
mate, the  amount  thereof,  in  default  of  which  the  writ  of  error  or  appeal 
may  be  dismissed  upon  the  motion  of  the  opposite  party,  or  by  the  court  oi 
its  own  motion.  2.  By  writing  filed  either  with  the  clerk  of  this  court,  or 
with  the  clerk  of  the  court  below,  the  plaintiff  in  error  or  the  appellant  may 
waive  the  provisions  of  the  act  of  Congress  approved  February  18,  1911 ;  and 
if  the  act  be  waived  the  printing,  indexing,  supervising,  and  distributing  shall 
be  done  by  the  clerk  of  this  court  as  heretofore  under  provisions  of  Rule  23  ; 
and  the  clerk  sliall  then  be  entitled  to  charge  the  supervising  fee  of  twenty-five 
cents  per  printed  page,  as  provided  by  Rule  29.  When  the  record  is  printed 
below,  the  parties  and  the  clerk  of  the  District  Court,  and  (when  the  record 
is  printed  in  the  Court  of  Appeals)  the  clerk  of  this  court  shall  be  careful  to 
avoid  as  far  as  possible  the  duplication  of  material  in  order  to  reduce  the 
costs  and  fees  attendant  upon  the  printing  the  record.  3.  Unless  additional 
parts  of  the  record  shall  be  required  to  be  printed  under  the  provisions  of 
the  first  section  of  this  rule,  the  clerk  shall  print,  for  the  use  of  the  court, 
only  the  following  parts  thereof:  In  writs  of  error — (a)  The  docket  entries, 
(b)      The  pleadings  upon  which  the  case  was  tried,     (c)      The  bill  of  exceptions. 

(d)  The  motion  and  reasons  for  judgment  non  obstante  veredicto,  if  any. 
(e;  The  opinion  of  the  court  below,  if  any.  (f)  The  charge  to  the  jury,  if 
any.  (g)  The  verdict  of  the  jury,  if  any.  (h)  The  judgment  entered, 
(i)  The  assignments  of  error.  In  appeals — (a)  The  docket  entries,  (b)  The 
pleadings  on  which  the  case  was  heard  and  determined,  (c)  The  evidence,  if 
any,  on  which  it  was  heard  and  determined,  (d)  The  report  of  the  examiner, 
master,    auditor,    referee    or    other    officer   who    first   decided    the    case,    if    any. 

(e)  The  exceptions  to  that  report,  if  any.  (f)  The  opinion  of  the  court,  if 
any.  (g)  The  judgment  or  decree  entered,  (h)  The  assignments  of  error. 
In  bankruptcy  and  other  cases  not  being  strictly  within  either  of  the  above 
classes,  the  printed  record  shall  conform  as  nearly  as  may  be  practicable  to 
the  record  in  appeal.  4.  The  clerk  shall  cause  twenty-five  copies  of  the 
record  to  be  printed,  and  three  copies  thereof  to  be  furnished  to  the  counsel 
of  the  plaintiff  in  error  or  appellant,  and  also  three  copies  to  each  of  the 
counsel  who  shall  have  entered  appearance  for  any  of  the  other  parties,  and 
the  remaining  copies  to  be  filed  in  his  office,  all.  if  possible  within  thirty  days 
after  the  payment  to  him  of  the  amount  of  his  estimate  made  under  the 
provisions  of  the  first  section  of  this  rule.  5.  The  clerk  shall  supervise  the 
printing  of  the  record,  have  it  properly  indexed  and  distribute  printed  copies 
thereof  to  the  judges  of  the  court  from  time  to  time  as  required.  6.  If  tbe 
actual  cost  of  printing  the  record  and  the  clerk's  fee  of  twenty-five  cents 
per  page  for  preparing  the  record  for  the  printer,  indexing  the  same,  supervise 
the  printing  and  distributing  the  copies,  shall  be  less  than  the  amount  esti- 
mated and  paid,  the  clerk  shall  refund  the  difference  to  the  party  paying  the 
same,  but  if  they  shall  exceed  the  clerk's  estimate  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he  shall  file  the  printed  copies  of  the  record 
or  deliver  any  of  them  to  the  parties.     7.     In   case  of  reversal,  affirmance,   or 


RULES  OF  THE  CIRCUIT   COURTS   OF   APPEALS  4695 

at  least  six  days  before  the  argument.     The  parties  may  stipulate  in  veriting 
that  parts  only  of  the  record  shall  be  printed,  and  the  case  may  be  heard 

dismissal,  with  costs,  the  actual  cost  paid  for  printing  the  record  by  the  party 
in  whose  favor  costs  are  awarded,  and  the  clerk's  fee  for  supervising  the  print- 
ing, etc.,  where  such  fee  is  paid  by  tlie  party  against  whom  costs  are  given  and 
shall  be  inserted  in  the  body  of  the  mandate  or  other  proper  process.  8.  Each 
printed  record  shall  show,  by  a  note  or  memorandum,  the  time  when  each 
pleading  or  document  was  tiled,  and  shall  contain  at  the  tops  of  its  pages 
running  titles  of  its  contents.  '.).  In  any  case  where  the  record,  or  any  part 
thereof,  has  been  printed  in  the  court  below,  the  same  may  be  embodied  in 
and  used  as  the  printed  record  of  this  court ;  Provided,  the  manner  and  style 
of  the  printing  shall  correspond  with  the  requirements  of  tue  several  sections 
of  this  rule  tor  printing  done  under  the  supervision  of  the  clerk  of  this  court; 
but  the  pUiiiitilT  in  error  or  appellant  shall  pay  to  the  clerk  of  this  court, 
not  only  the  deposit  tee  of  forty  dollars  upoa  filing  the  record  and  having  it 
docketed,  but  also  the  fee  prescribed  by  Uule  29  for  preparing  the  record  for 
tlie  printer,  indexing  the  same,  supervising  the  printing  and  distributing  the 
copies  thereof.  10.  The  clerk  shall,  on  or  before  the  conclusion  of  each  case, 
collect  and  Hie  for  preservation  in  this  court  three  copies  of  the  printed  record 
and  of  each  brief,  printed  motion  and  argument  submitted  in  such  case,  and 
shall,  immediately  after  the  mandate  in  any  case  shall  have  been  sent  down  to 
the  lower  court,  notify  the  defeated  party  in  this  court,  that  unless  he  removes 
the  remaining  copies  of  tlie  record  and  briefs  within  ten  days  after  notice  so  to 
do,  the  same  will  be  destroyed."  In  tlie  Fourth  (Jircuit  as  follows  :  "This  rule 
shall  apply  only  to  cases  in  which  counsel  for  all  parties  to  any  cause  pending  in 
this  court,  or  about  to  be  brought  into  this  court,  shall  by  stipulation,  in  writing, 
filed  with  the  clerk  of  the  court  below,  agree  to  be  governed  by  the  terms  thereof. 
1.  The  transcript  may  be  made  and  the  record  printed  as  has  been  heretofore 
the  practice  of  this  court,  and  the  same  shall,  subject  to  the  provisions  of 
Sections  3,  6  and  7  of  Rule  14,  be  made  up  by  the  clerk  of  the  court  below  and 
transmitted  to  this  court  under  his  hand  and  seal  as  heretofore.  2.  All  records 
in  such  cases  shall  be  printed  under  the  supervision  of  the  clerk  of  this  court 
by  such  printer  and  at  such  rate  as  this  court  may  designate.  In  such  cases, 
upon  the  payment  of  the  estimated  cost  of  printing,  together  with  the  supervis- 
ing and  other  fees  established  by  law  (which  amount  shall  be  deposited  with 
the  clerk  within  ten  days  after  notice  thereof),  the  clerk  shall  cause  to  be 
printed  thirty-five  copies  of  the  record,  twenty-tive  copies  of  which  shall  be  filed 
for  the  use  of  the  court,  three  copies  furnished  to  the  adverse  party,  and  the 
remaining  copies  to  be  delivered  to  the  appellant,  plaintiff  in  error  or  petitioner. 
3.  The  parties  may  stipulate  in  writing  that  parts  only  of  th€  transcript  of 
the  record  shall  be  printed,  and  the  case  may  be  heard  on  the  parts  so  printed, 
but  the  court  may  direct  the  printing  of  other  parts  of  the  record.  4.  If  the 
record  shall  not  have  been  printed  when  the  case  is  reached  on  the  regular  call 
of  the  docket,  the  case  may  be  dismissed.  5.  In  case  of  reversal,  affirmance, 
or  dismissal,  with  costs,  the  amount  paid  for  the  printing  of  the  record  and 
the  clerk's  fees  for  supervising  the  same,  shall  be  taxed  against  the  party 
against  whom  costs  are  given.  6.  In  cases  brought  here  under  this  rule  it 
shall  be  the  duty  of  the  plaintiff  in  error  or  appellant  to  docket  the  case  and 
file  the  record  thereof  with  the  clerk  of  this  court  by  or  before  the  return  day, 
whether  in  vacation  or  in  term  time,  but  for  good  cause  shown  the  justice  or 
judge  who  signed  the  citation,  or  any  judge  of  the  court,  may  enlarge  the  time 
by  or  before  its  expiration,  the  order  of  enlargement  to  be  filed  with  the  clerk 
of  this  court.  If  tlie  plaintiff  in  error  or  appellant  shall  fail  to  comply  with 
this  rule,  the  defendant  in  error  or  appellee  may  have  the  cause  docketed  and 
dismissed  upon  producing  a  certificate  from  the  clerk  of  the  court  wherein  the 
judgment  or  decree  was  rendered,  stating  the  case  and  certifying  that  such 
writ  of  error  or  appeal  has  been  duly  sued  out  or  allowed.  And  in  no  case 
shall  the  plaintiff  in  error  or  appellant  be  entitled  to  docket  the  case  and  file 
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ipii   the   party   so   piintod,   but   the   court   may   iliiect    the   printing   of   other 


tlie  record  after  the  same  stiall  have  been  docketed  and  dismissed  under  this  rule, 
unless  by  order  of  the  court.  7.  But  the  defendant  in  error  or  appellee  may, 
at  his  option,  dofliet  tlie  case  and  tile  a  copy  of  the  record  with  the  clerk  of 
this  court ;  and  if  the  case  is  docketed  and  a  copy  of  the  record  tiled  with  the 
clerk  of  this  court  by  the  plaintiff  in  error  or  appellant  within  the  period  of 
time  above  limited  and  prescribed  by  this  rule,  or  by  the  defendant  in  error 
or  appellee  at  any  time  thereafter,  the  case  shall  stand  for  argument  at  the 
term.  S.  Upon  the  tilins  of  the  transcript  of  a  record  brought  up  by  writ  of 
error  or  appeal,  the  appearance  of  the  counsel  for  the  party  docketing  the  case 
shall  be  entered  as  of  course."  (.Additional  notes  at  the  end  of  these  rules.) 
(23?.  Fed.)  In  the  Fifth  Circuii:  "1.  The  clerk  shall  upon  the  docketing  of  a 
case,  forthwith  cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record 
and  of  his  fee  for  preparing  it  for  the  printer  and  supervising  the  printing,  and 
shall  notify  the  party  docketing  the  case  of  the  amount  of  the  estimate.  If  he 
shall  not  pay  it  within  fifteen  days  in  oi'dinary  cases,  and  within  three  days  in 
preference  cases,  after  the  date  of  such  notice,  the  clerk  shall  notify  the  adverse 
party,  and  he  may  pay  it.  If  neither  party  shall  pay  it,  and  for  want  of  such 
payment  the  record  shall  not  have  been  printed  when  a  case  is  reached  for 
hearing,  the  case  may  be  dismissed  at  the  discretion  of  the  court.  2.  The 
clerk  shall  cause  the  record  in  all  cases  to  be  printed  forthwith  after  the  pay- 
ment of  such  estimate,  and  shall  immediately  thereafter  furnish  to  the  counsel 
of  each  party  whose  appearance  shall  have  been  entered,  three  copies  of  the 
printed  record,  taking  a  receipt  therefor,  and  the  parties  may,  by  written  stipu- 
lation filed  prior  to  the  printing  of  the  record,  agree  that  only  parts  of  the 
record  shall  be  printed,  and  the  same  may  be  heard  only  on  the  parts  so 
printed,  but  the  court  may  direct  the  printing  of  other  parts  of  the  record. 
3.  The  clerk  shall  not  take  to  the  printer  the  original  transcript  on  file,  but 
shall  cause  copies  to  be  made  for  the  printer  of  such  original  papers  sent  up 
under  Rule  14,  or  other  original  papers,  as  are  necessary  to  be  printed.  4.  The 
clerk  shall  cause  at  least  twenty-flve  copies  of  the  record  to  be  printed,  and 
may  print  a  larger  number  on  the  request  of  either  party  on  payment  of  the 
amount  necessary  for  the  printing  of  such  extra  copies.  5.  The  clerk  shall 
supervise  the  printing  and  see  that  the  printed  record  is  properly  indexed. 
There  shall  be  omitted  from  the  printed  transcripts  the  following:  (1)  Com- 
missions to  take  testimony,  and  the  formal  captions  to  all  depositions  and  the 
certificates  of  commissioners  as  to  the  taking  of  the  depositions,  except  in 
cases  where  objections  have  been  made  to  the  depositions  on  account  of  defects 
in  caption  or  certificate.  (2)  All  process  in  tlie  nature  of  subpoenas,  citations, 
summons  and  subpoenas  in  chancery,  unless  from  the  assignment  of  errors  it 
appears  that  some  issue  is  raised  which  makes  it  necessary  for  the  court  to 
inspect  sucli  writs,  and  then  only  sucli  as  are  involved.  In  every  transcript 
wherein  any  pleading,  exhibit  or  other  paper  appears  at  more  than  one  place, 
such  pleading,  exhibit  or  other  paper  shall  be  printed  at  the  place  it  first  appears 
in  said  transcript  and  not  thereafter ;  but  the  omission  shall  be  indicated  by 
apt  notations  and  references  to  the  pages  of  the  printed  record  where  it  appears. 
The  clerk  shall  distribute  the  printed  copies  to  the  judges  of  the  court  and  to 
the  reporter  from  time  to  time,  as  required.  If  the  cost  of  printing  the  record, 
together  with  the  clerk's  fee  for  supervising  the  same,  shall  be  less  than  the 
amount  estimated  and  paid,  tlie  difference  shall  be  refunded  by  the  clerk  to  the 
party  paying  the  same.  If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the 
clerk's  estimate,  the  amount  of  such  excess  shall  be  paid  to  the  clerk  before 
he  shall  deliver  or  file  the  printed  record  or  any  copies  thereof.  6.  In  case  of 
reversal,  afiirmance  or  dismissal  with  costs,  the  amount  of  the  costs  of  the 
printing  of  the  record  and  of  the  clerk's  fees  for  supervising  the  same  shall  be 
taxed  against  the  party  against  whom  costs  are  given,  and  shall  be  inserted 
in  the  body  of  the  mandate  or  other  proper  process.  7.  The  clerk  shall  receive 
from  either  party,   and  use  as  parts  of  the  printed    record   so  far  as  the  same 
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parts  of  the  record.     If  llie  record  sliall  uot  have  been  printed  when  the 

may  be  of  proper  size  and  type,  any  portions  wbich  may  have  been  printed  in 
any  other  court,  and  also  printed  copies  of  patents  and  exhibits,  allowing  the 
party  furnishing  the  same  such  sum  therefor  as  the  clerk  deems  reasonable,  to 
be  added  to  and  form  a  part  of  the  costs  of  printing.  8.  When  the  transcript 
presented  to  the  clerk  for  docketing  shows  that  the  plaintiff  in  error  or  appel- 
lant has  been  found  by  the  District  Court,  or  the  judge  tliereof,  to  be  a  poor 
person  within  the  purview  and  meaning  of  the  act  of  Congress  approved 
June  25th,  1910,  entitled  "An  act  to  amend  section  one,  chapter  two  hundred 
and  nine,  of  the  United  States  Statutes  at  Large,  volume  twenty-seven,  en- 
titled 'An  act  providing  when  plaintiff  may  sue  as  a  poor  person  and  when 
counsel  shall  be  assigned  by  the  court,'  and  to  provide  for  the  prosecution  of 
writ  of  error  and  appeals  in  forma  pauperis,  and  for  other  purposes"  (see 
36  Statutes  at  Large,  part  1,  page  866)  ;  and,  as  such  poor  person,  has  been 
authorized  by  said  court  or  judge  to  prosecute  appellant  proceedings  under  said 
act  of  Congress,  the  clerk  will  file  the  transcript  and  docket  the  case  without 
prepayment  of  fees  or  costs  or  for  the  printing  of  the  record,  and  without 
requiring  security  therefor;  and  to  this  extent  paragraph  4,  Rule  10,  is  amended, 
and  Rule  24  is  so  far  amended  as  to  dispense  with  printed  briefs  in  in  forma 
pauperis  cases.  (235  Fed.)  In  the  kiiath  Circuit,  this  rule  is  numbered 
19  and  reads :  "1.  In  cases  where  the  record  is  printed  by  the  appellant 
under  act  of  February  13,  1911,  he  shall  file  with  the  clerk  twenty-flve 
printed  copies  thereof  within  the  time  as  limited  or  extended  for  making 
return  to  writ  of  error  or  appeal.  The  clerk  shall  examine  the  printed  rec- 
ords so  offered  to  ascertain  whether  the  transcript  complies  with  Rule  15, 
and  also,  whether  the  printed  records  comply  with  the  statute  and  are  properly 
indexed.  If,  in  his  judgment,  they  are  Insufficient  in  any  particular,  he  shall 
bring  the  matter  to  the  attention  of  the  court,  which  will  thereupon  make  such 
order  as  to  it  may  seem  proper  for  corrected  or  supplementary  return  and 
printed  records.  As  soon  as  the'  printed  records  are  approved  as  filed  or  per- 
fected as  ordered,  the  clerk  shall  deliver  one  copy  to  each  counsel  or  group 
of  counsel  representing  a  separate  interest,  and  shall  continue  sucli  distribution 
as  counsel  subsequently  appear.  2.  The  clerk  shall,  from  time  to  time  and 
as  directed  by  the  senior  circuit  judge,  I'eceive  proposals  for  printing  such 
records  as  are  to  be  printed  by  the  clerk,  which  proposals  shall  be  submitted  to 
such  judge,  who  will,  in  his  discretion,  award  such  printing  to  the  most  satis- 
factory bidder ;  and  the  same  shall  be  done,  during  the  period  of  such  award, 
by  the  person  to  whom  it  is  made.  3.  In  cases  where  appellant  is  not  proceed- 
ing under  such  statute,  the  clerk  shall  at  once,  upon  the  docketing  of  the  case, 
cause  an  estimate  to  be  made  of  the  cost  of  printing  the  record,  including  his 
supervising  fee  as  provided  in  the  tal)le  of  costs  following  Rule  27,  and  notify 
counsel  for  appellant  of  the  estimated  amount,  which  shall  be  paid  to  the  clerk 
within  ten  days  after  such  notice.  If  not  so  paid,  the  case  may  be  dismissed  upon 
motion  or  by  the  court  upon  its  own  motion.  Supplemental  estimates  and  pay- 
ments thereof  shall  be  made,  if  necessary ;  any  excess  payment  shall  be  re- 
funded, when  the  printing  is  finished.  When  the  record  was  printed  upon  a 
former  review  of  the  same  case,  and  enough  old  records  to  be  reasonably  suffi- 
cient for  use  upon  the  hearing  are  on  file  or  available,  the  use  of  such  old 
records,  in  lieu  of  printing,  will  be  permitted,  upon  the  order  of  the  presiding 
judge,  and  to  the  extent  specified  in  such  order.  4.  At  once,  upon  the  payment 
of  such  estimate,  the  clerk  shall  cause  twenty-five  copies  of  the  record  to  be 
printed  forthwith,  shall  file  the  same  and  shall  distribute  three  copies  of  the 
same  to  counsel  for  each  separate  adverse  interest  then  or  thereafter  appearing. 
Before  printing,  he  shall  examine  the  transcript  to  ascertain  whether  it  com- 
plies with  Rule  15.  and  if,  in  his  judgment,  it  omits  anything  required  by  that 
role,  he  shall  submit  the  matter  to  the  court,  which  will  make  such  order  as 
to  it  may  seem  proper  regarding  a  corrected  or  supplementary  return  ;  and  the 
printing  shall  be  delayed  until   the  filing  of  any   further  return   so  ordered.     In 
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case  is  reached  in  the  regukir  call  of  the  docket,  the  case   may  be  dis- 

printing,  the  clerk  shall  omit  any  matters  contained  in  the  transcript  which,  by 
Kule  15,  are  required  to  be  omitted.  If  the  appellant  shall  in  writing  and  before 
the  record  is  printed,  request  the  clerk  so  to  do,  he  shall  print  fifty  copies 
instead  of  tweuty-tive.  If  the  appellee  shall  request  such  additional  copies  to  be 
printed,  the  clerk  shall  comply  with  such  request,  if  the  appellee,  upon  demand, 
advances  to  him  the  estimated  cost  of  printing  the  additional  twenty-five  copies. 
If,  later,  a  review  in  the  Supreme  Court  is  sought,  the  clerk  shall  deliver  such 
twenty-five  copies  to  the  party  seeking  a  review  ;  but  if  such  additional  records 
are  wanted  by  the  party  who  did  not  pay  for  the  printing  thereof,  the  clerk 
shall  require  payment  to  him  of  the  actual  cost  of  such  additional  printing  and 
shall  refund  the  same  to  the  party  who  had  paid  therefor.  5.  Where  the 
record  is  printed  by  the  appellant,  he  shaU  file  therewith  proof  by  affidavit  of 
the  actual  cost  of  such  printing,  including  the  amount  paid  to  the  clerk  in 
the  District  Court  for  the  transcript.  The  amounts  paid  to  the  clerk  of  the 
District  Court  for  the  manuscript  transcript  and  to  the  clerk  of  this  court  for 
printing  and  for  his  fees  in  connection  therewith,  or  the  amounts  so  shown 
to  have  been  paid  below  by  appellant  (not  exceeding,  for  printing,  the  amount 
wnich  printing  and  supervision  by  the  clerk  of  this  court  would  have  cost) 
shall  form  a  part  of  the  costs  of  the  cause  in  this  court  and  shall  be  taxed 
against  the  party  against  whom  the  costs  are  given  and  shall  be  inserted  in 
the  mandate  or  other  proper  process."  (202  Fed.  xiii,  xiv.)  In  the  Seventli  Cir- 
cuit: "1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case  and 
filing  the  record  shall  enter  into  an  undertaking  to  the  clerk  with  surety  to  be 
approved  by  the  clerk  for  the  payment  of  all  costs  which  shall  be  incurred  in 
tiie  cause,  shall  deposit  with  the  clerk  twenty-five  dollars  to  be  applied  to  the 
payment  of  costs  and  fees,  and  from  time  to  time  when  necessary  shall,  on 
the  demand  of  the  clerk,  make  further  deposits  for  that  use.  2.  The  clerk, 
upon  tlie  docketing  of  a  case,  shall  forthwith  cause  an  estimate  to  be  made  of 
the  cost  of  printing  the  record  and  of  his  fees  for  preparing  it  for  the  printer 
and  for  supervising  tlie  printing  thereof,  and  shall  at  once  notify  the  attorney 
for  the  plaintiff  in  error,  or  appellant,  of  the  amount  of  such  estimate,  which 
shall  be  paid  to  the  clerk  within  ten  days  after  such  notice.  If  not  so  paid, 
the  writ  of  error  or  appeal  may  be  dismissed  upon  the  motion  of  the  opposite 
party,  or  by  the  court  of  its  own  motion.  3.  The  clerk  shall  cause  the  record 
in  each  case  to  be  printed  forthwith  after  the  payment  of  such  estimate,  and 
shall  immediately  thereafter  furnish  to  each  of  the  respective  parties  at  least 
three  copies  of  the  printed  record,  taking  a  receipt  therefor.  The  parties  may, 
by  written  stipulation  filed  with  or  prior  to  the  filing  of  the  record,  agree  that 
only  parts  of  the  record  shall  be  printed,  and  the  case  will  be  heard  on  the  parts 
so  printed  only,  unless  the  court  shall  direct  the  printing  of  other  parts. 
4.  The  clerk  shall  cause  at  least  twenty-five  copies  of  the  record  to  be  printed 
and  may  print  a  larger  number  on  the  request  of  either  party  on  payment  of 
the  amount  necessary  for  the  printing  of  such  extra  copies.  5.  The  clerk 
shall  supervise  the  printing,  and  see  that  the  printed  record  is  indexed  properly, 
and  in  a  manner  to  indicate  briefly  the  character  of  each  document  and  exhibit 
referred  to.  He  shall  distribute  the  printed  copies  to  the  judges  of  the  court 
from  time  to  time  as  required.  If  the  cost  of  printing  the  record,  together  with 
the  clerk's  fee  for  supervising  the  same,  shall  be  less  than  the  amount  estimated 
and  paid,  the  difference  shall  be  refunded  by  the  clerk  to  the  party  paying  the 
same.  If  the  actual  cost  and  the  clerk's  fee  shall  exceed  the  estimate,  the 
amount  of  the  excess  shall  be  paid  to  the  clerk  before  he  shall  deliver  or  file 
the  printed  record  or  copies  thereof.  6.  In  case  of  reversal,  affirmance  or  dis- 
missal with  costs,  the  amount  of  the  cost  of  the  printing  of  the  record  and  of 
the  clerk's  fee  for  supervising  the  same,  shall  be  taxed  against  the  party 
against  whom  costs  are  given,  and  shall  be  inserted  in  the  body  of  the  mandate 
or  other  proper  process.  7.  Upon  the  clerk's  producing  satisfactory  evidence 
by  affidavit,  or  by  the  acknowledgment  of  the  parties  or  their  sureties  or  attor- 
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missed.     In  case  of  reversal,  affirniauce^  or  dismissal  with  costs,  the  amount 

neys,  an  attacbment  shall  issue  against  such  parties  or  tlieir  sureties  respec- 
tively, to  compel  the  payment  of  said  fees.  8.  The  clerk  shall  adopt  a  uniform 
size  for  the  printing  of  all  records,  shall  liave  them  printed  in  small  pica  type, 
on  clear  white  paper,  with  a  inargiii  of  not  less  than  an  inch  and  a  half,  shall 
show  l)y  note  or  memorandum  on  tlie  margin  the  time  wlien  each  pleading  or 
document  was  tiled,  and  at  the  top  of  the  pages  shall  insert  running  titles  of 
their  contents.  9.  The  hriefs  of  attorneys  shall  be  printed,  and  shall  conform 
as  nearly  as  practicable  to  the  size  of  the  printed  record.  10.  The  clerk 
shall,  on  or  before  the  conclusion  of  each  case,  collect  and  file  or  otherwise  pre- 
serve together  one  copy  of  the  printed  record  and  of  each  brief,  printed  motion, 
and  argument  submitted  therein.  11.  In  any  case  where  the  record  shall  have 
been  printed  in  the  court  below,  in  substantial  conformity  to  these  rules,  the 
presiding  judge  may  on  the  application  of  the  plaintiff  in  error  or  appellant 
order  that  such  printed  record  be  used  in  place  of  the  printing  hei'eiabefore  pro- 
vided for.  But  the  clerk  shall  prepare  and  cause  to  be  printed  and  attached 
to  such  record  an  index,  and  shall  be  paid  the  same  fees  for  the  indexing  and 
supervising  thereof  as  if  printed  under  his  supervision.  12.  Tlie  clerk  of  this 
court  sliall  obtained  sealed  proposals  for  the  printing  hereinbefore  provided  for, 
which  proposals  shall  be  submitted  to  tlie  senior  circuit  judge  of  the  court,  who 
may  award  such  printing  to  the  lowest  and  best  bidder,  and  all  such  printing 
shall  be  done  by  the  person  to  whom  the  same  is  so  awarded,  except  in  emer- 
gencies, when  printing  may  be  done  l)y  another  at  the  same  or  less  price.  And 
when  a  case  shall  be  heard  upon  the  record  printed  below,  the  costs  for  printing 
shall  be  taxed  on  the  basis  of  actual  cost  not  exceeding  the  rate  of  the  accepted 
bid.  13.  Tile  fees  of  the  clerk  of  this  court  shall  be  those  prescribed  by  the 
Supreme  Court  February  28,  1898."  (See  202  Fed.  xlx.)  In  the  Eitjtitn  Circuit: 
"1.  In  cases  brought  to  this  court  in  which  tlie  plaintiff  in  error  or  appellant 
elects  to  waive  the  printing  of  record  under  the  provisions  of  the  act  of  Con- 
gress, entitled  'An  act  to  diminish  the  expense  of  proceedings  on  appeals  and 
writ  of  error  or  of  certiorari,'  approved  February  18,  1911,  and  tile  a  type- 
written or  manuscript  transcript  of  tlie  record  in  this  court,  such  plaintiff  in 
error  or  appellant  may  within  twenty  days  after  the  allowance  of  any  writ  of 
error  serve  on  tiie  adverse  party  a  copy  of  a  statement  of  the  parts  of  the  record 
which  he  thinks  necessary  for  the  consideration  of  the  errors  assigned,  and  lile 
the  same,  with  proof  of  service  thereof,  with  tiie  clerk  of  this  court ;  the  adverse 
party,  within  twenty  days  thereafter,  may  designate  in  writing  and  file  with  the 
clerk  additional  parts  of  the  record  which  he  thinks  material,  and,  if  he  shall 
not  do  so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts  designated 
by  the  plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  he  designated 
by  one  or  hotli  of  the  parties,  the  clerk  shall  print  those  parts  only  ;  and  the  court 
will  consider  nothing  but  those  parts  of  tlie  record  in  determining  the  questions 
raised  by  the  errors  assigned.  If  at  the  hearing  it  shall  appear  that  any  material 
part  of  the  record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be 
dismissed,  or  such  other  order  made  as  the  circumstances  may  appear  to  the 
court  to  require.  If  the  defendant  in  error  or  appellee  shall  have  caused 
unnecessary  parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be 
made  as  the  court  shall  think  proper.  2.  On  the  filing  of  the  transcript  in 
every  such  case  the  clerk  shall  cause  thirty  copies  of  the  same,  or  the  parts 
t'ereof  desiirnated  under  this  rule,  to  be  printed,  and  such  additional  number 
of  copies  as  counsel  for  either  of  the  parties  may  direct,  and  shall  furnish  three 
copies  of  the  record  so  printed  to  each  party  at  least  sixty  days  before  the  argu- 
ment. 3.  In  cases  brought  to  this  court  in  which  the  record  has  been  printed 
and  used  upon  the  hearing  in  the  court  below,  and  which  substantially  conform 
to  the  printed  records  in  this  court,  the  plaintiff  in  error  or  appellant  upon  appli- 
cation to  and  by  leave  of  this  court,  may  furnish  to  the  clerk  twenty-flve 
copies  of  such  record,  used  on  the  hearing  in  the  court  below,  to  be  used  In  the 
preparation  of  the  printed  record  in  this  court;  and  the  clerk's  fee  for  preparing 
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paid  for  printing  tLe  record  shall  he  taxed  against  the  party  against  ■whom 
costs  are  given. 

the  record  for  the  printer,  indexing  same,  supervising  the  printing  and  dis- 
tributing the  copies,  shall  be  computed  as  if  said  record  so  furnished  had  been 
printed  under  his  supervision.  4.  The  clerli  shall  be  entitled  to  demand  of 
the  plaintiff  in  error  or  appellant  the  cost  of  printing  the  record  before  ordering 
tlie  same  to  be  done.  5.  if  tlie  record  shall  not  have  been  printed  when  ttie 
case  is  reached  for  argument,  for  failure  of  the  party  to  advance  tlie  costs  of 
printing,  the  case  may  be  dismissed.  6.  In  case  of  reversal,  affirmance  or  dis- 
missal with  costs,  the  amount  paid  for  printing  the  record  shall  be  taxed 
against  the  party  against  wliom  costs  are  given.  7.  In  any  case  brought  to 
this  court,  in  which  the  record  has  been  printed,  in  wUich  a  writ  of  certiorari 
shall  be  granted  under  the  provision  of  Rule  18  of  tliis  coui't  the  return  to  such 
writ  of  certioi-ari  shall  be  printed  in  the  same  manner  as  the  record  was.  8.  It 
in  any  cause  in  which  the  record  or  a  portion  thereof  lias  been  printed  it  shall 
be  made  to  appear  to  this  court  that  the  printed  transcript  does  not  substan- 
tially conform  to  the  requirements  of  the  rules  of  this  court,  it  may  be  rejected 
and  stricljen  from  the  tiles  and  such  order  relative  thereto  may  be  entered  as 
the  court  shall  deem  proper."  (188  Fed.  xvi.)  In  the  Ninth  Circuit:  "1.  All 
records  excepting  in  cases  prosecuted  under  the  act  of  February  13,  1911,  shall 
be  printed  under  the  supervision  of  the  clerk  of  this  court,  and  upon  the  docliel- 
ing  of  a  cause,  he  shall  cause  an  estimate  to  be  made  of  the  expense  of  printing 
the  record,  and  his  fee  for  preparing  it  for  the  printer  and  supervising  the 
printing,  and  shall  notify  the  party  doclieting  tbe  case  of  the  amount  of  the 
estimate.  If  the  amount  so  estimated  is  not  promptly  paid  over  to  the  clerk 
and  for  want  of  such  payment  the  record  shall  not  have  been  printed  when  a 
case  is  reached  for  argument,  the  case  shall  be  dismissed.  2.  Upon  payment 
of  the  amount  estimated  by  the  clerk,  eighty  copies  of  the  record  shall  be  printed, 
under  his  supervision,  for  the  use  of  the  court  and  of  counsel.  3.  In  cases  of 
appellate  jui-isdiction  the  original  transcript  on  file  sliall  be  taken  by  the  clerk 
to  the  printer.  But  the  clerk  shall  cause  copies  to  be  made  for  the  printer  of 
such  original  papers  sent  up  under  Rule  14,  section  4,  as  are  necessary  to  be 
printed  ;  and  the  whole  of  the  record  in  cases  of  original  jurisdiction.  4.  In 
all  cases,  excepting  those  prosecuted  under  said  act  of  Congress,  the  clerk  of 
this  court  shall  prepare  the  record  for  the  printer,  index  the  same,  supervise 
the  printing  and  distribute  the  printed  copies  to  the  judges  and  the  reporter, 
and  one  or  more  printed  copies  to  the  counsel  for  the  respective  parties.  5.  In 
cases  prosecuted  under  the  act  of  Congress  in  which  it  is  necessary  to  print 
records  or  other  matter  under  the  supervision  of  the  clerk  of  this  court,  the 
clerk  shall  prepare  such  records  or  other  matter  for  the  printer,  index  tlie  same, 
supervise  the  printing  and  distribute  the  printed  copies  to  the  judges  and  the 
reporter  and  one  or  more  printed  copies  to  the  counsel  for  the  respective  parties. 
6.  If  the  expense  of  printing  and  supervision  shall  be  less  than  the  amount 
estimated  and  paid,  the  clerk  shall  refund  the  'difference  to  the  party  paying 
same.  If  the  expense  is  greater  than  the  estimate  the  amount  of  such  excess 
shall  be  paid  to  the  clerk  before  he  shall  tile  the  printed  record  or  deliver  copies 
to  the  parties  or  their  counsel.  7.  In  case  of  reversal,  affirmance  or  dismissal, 
with  costs,  the  amount  paid  for  printing  the  record  and  of  the  clerk's  fee  shall 
be  taxed  against  the  party  against  whom  costs  are  given.  8.  The  plaintiff 
in  error  or  appellant  may,  upon  filing  the  record  in  this  court,  file  with  the 
clerk  a  statement  of  the  errors  op  which  he  intends  to  rely,  and  of  the  parts 
of  the  record  which  he  thinks  necessary,  for  the  consideration  thereof,  and 
forthwith  serve  on  the  adverse  party  a  copy  of  such  statement.  The  adverse 
party  within  ten  days  thereafter,  may  designate  in  writing,  filed  with  the  clerk, 
additional  parts  of  tlie  record  which  lie  thinks  material,  and,  if  he  shall  not  do 
so,  he  shall  be  held  to  have  consented  to  a  hearing  on  the  parts  designated  by 
the  plaintiff  in  error  or  appellant.  If  parts  of  the  record  shall  be  so  designated 
by  one  or  both  of  the  parties,  or  if  such  parts  be  distinctly  designated  by  stipu- 
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24.  BRIEFS.73 
1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the 

lation  of  counsel  for  the  respective  parties,  the  clerk  shall  print  those  parts 
only  ;  and  the  court  will  consider  nothing  but  those  parts  of  the  record,  and  tlie 
errors  so  stated.  If  at  the  hearing  it  shall  appear  tbut  any  material  part  of 
the  record  has  not  been  printed,  the  writ  of  error  or  appeal  may  be  dismissed, 
or  such  other  order  made  as  the  circumstances  may  appear  to  the  court  to  re- 
quire. If  the  defendant  in  error  or  appellee  shall  have  caused  unnecessary 
parts  of  the  record  to  be  printed,  such  order  as  to  costs  may  be  made  as  the 
court  shall  think  proper.  All  statements  and  stipulations  filed  hereunder  shall 
distinctly  and  accurately  refer  to  the  pages  of  the  original  certified  record,  as 
well  as  the  documents  to  be  printed  or  omitted.  9.  At  the  time  of  filing  the 
record  and  docketing  the  cause,  counsel  for  tlie  plaiutiflE  in  error  or  appellant 
in  patent  cases  may  furnish  the  clerk  with  copies  of  patent  ofiice  drawings 
and  specifications  to  be  used  as  inserts,  and  the  same,  if  in  proper  form  and  of 
convenient  size,  shall  be  used  in  printing  the  record.  10.  In  all  cases  prose- 
cuted to  this  court  in  which  records  or  other  matter  shall  be  printed  under  the 
supervision  of  the  clerk  of  this  court,  his  fee  for  preparing  the  same  for  the 
printer,  supervising  the  printing,  indexing  and  distributing  the  copies,  shall  be 
twenty-five  cents  for  each  printed  page  of  the  record  and  index,  as  provided  by 
law."     (231  Fed.) 

'^^  In  the  Second  Circuit  this  is  Rule  22,  Day  Calendar  and  Briefs,  and  sub- 
division 1  reads  as  follows :  "1.  Cases  shall  be  placed  by  the  clerk  on  the 
day  calendar  for  argument  in  their  order  of  docketing,  but  (unless  it  be  other- 
wise specially  ordered)  not  until  thirty  days  after  the  printed  record  has  been 
tiled  by  one  of  the  parties,  or  such  record  has  been  served  on  the  parties, 
if  the  printing  be  done  by  the  clerk.  The  party  seeking  review  of  tlie  action 
of  the  court  below  shall  file  with  the  clerk  ten  copies  of  a  printed  brief  and 
serve  two  copies  thereof  on  each  opposing  counsel,  within  twenty  days  after 
the  printed  record  has  been  filed  or  served  as  above  provided.  Appellees,  re- 
spondents and  defendants  in  error  shall  in  like  manner  tile  and  serve  their  briefs 
within  thirty  days  after  said  filing  or  serving  of  the  printed  record.  If  when 
a  cause  appears  on  the  day  calendar  briefs  shall  not  have  been  filed  in  accord- 
ance with  this  rule,  such  disposition  of  the  cause  shall  be  made  as  the  court 
may  order."  In  the  Third  Circuit,  subdivisions  1,  2,  3  are  as  follows  :  '"1.  In 
each  case  in  which  the  printed  record  has  been  delivered  by  the  clerk  to  tl>e 
counsel  for  the  plaintiff  in  error  or  appellant  sixty  or  more  days  before  the  first 
day  of  the  term,  such  counsel  shall  file  twenty  copies  of  his  brief  with  the  clerk 
not  less  than  thirty  days  before  the  first  day  of  such  term ;  in  each  case  in 
which  the  printed  record  has  been  delivered  l)y  the  clerk  to  such  counsel  be- 
tween thirty  days  and  sixty  days  before  the  first  day  of  such  term,  twenty 
copies  of  such  brief  shall  be  filed  witli  the  clerk  not  less  than  twenty  days 
before  the  first  day  of  such  term  ;  and  in  all  other  cases  twenty  copies  of  such 
brief  shall  be  filed  with  the  clerk  not  more  than  fifteen  days  after  x-eceipt  of 
such  printed  record.  Witliin  the  same  time  such  counsel  shall  give  to  counsel 
for  the  defendant  in  error  or  appellee  not  le.ss  tlian  live  copies  of  such  brief. 
2.  This  brief  shall  contain,  in  the  order  here  stated:  (a)  The  names  of  the 
parties  and  tlie  nature  of  the  proceedings.  (b)  A  short  abstract  of  tlie  bill 
or  declaration  or  petition,  and  of  the  plea  or  answer,  (c)  A  statement  of 
tl;e  question  or  questions  involved,  which  shall  be  in  the  briefest  and  most 
general  terms,  without  names,  dates,  amounts  or  particulars  of  any  kind  what- 
ever, (d)  A  concise  abstract  or  statement  of  the  case.  (e)  The  assign- 
ments of  error  relied  on,  and,  where  any  assignment  of  error  is  based  on  any 
bin  of  exceptions  or  any  part  of  a  bill  of  exceptions,  a  reference  to  the  par- 
ticular page  of  the  record  where  the  exception  may  be  found,  ^f)  Argument 
on  the  part  of  the  plaintiff  in  error  or  appellant,  which  shall  exhibit  a  clear 
statement  <if  the  points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the 
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clerk  of  this  court,  at  least  six  74  days  before  the  case  is  called  for  argu- 
ment, twenty  copies  of  a  printed  brief,  one  of  which  shall,  on  applica- 
tion,75  be  furnished  to  each  of  the  counsel  engaged  upon  the  opposite 
side.76 

2.  This  brief  shall  77  contain,  in  order  here  stated: — 

(1)  A  concise  abstract  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved,  in  the  manner  in  which  they  are  raised. 

(2)  78  A  speiifieation  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  particularly  each  error 
asserted  and  intended  to  be  urged;  and,  in  cases  brought  up  by  appeal, 
the  specification  shall  state,  as  particularly  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.     When  the  error  alleged  is  to  the  admission  or 

pages  of  the  record  and  the  authorities  relied  upon  in  support  of  each  point. 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed  necessary 
to  the  decision  of  the  case  shall  be  printed  at  length.  3.  At  least  five  days 
before  the  case  is  called  for  argument,  the  counsel  for  the  defendant  in  error  or 
appellee  shall  file  with  the  clerk  twen.ty  printed  copies  of  his  brief,  and  give 
not  less  than  five  copies  thereof  to  the  counsel  for  the  plaintiif  in  error  or 
appellant.  His  brief  shall  be  of  a  like  character  with  that  required  of  the 
plaintiff  in  error  or  appellant,  except  that  no  specification  of  errors  shall  be 
required,  and  no  statement  of  the  case  unless  that  presented  by  the  plaintiff 
in  error  or  appellant  is  controverted."  In  the  Mnth  Circuit,  subdivision  1  reads  : 
"1.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file  with  the  clerk 
of  this  court  twenty  copies  of  a  printed  brief,  and  serve  upon  counsel  for  the 
defendant  in  error  or  the  appellee  one  copy  thereof,  at  least  fifteen  days  before 
the  case  is  called  for  argument."     (231  Fed.) 

7*  In  the  Fourth  Circuit,  fifteen  days  before  every  term  or  adjourned  term. 
In  the  Seventh  Circuit,  "within  twenty  days  after  the  date  of  the  delivery  by 
the  clerk  of  the  printed  record."     In  the  Eir/hth  Circuit,  forty  days. 

TB  In  the  Fourth  Circuit,  the  word  "forthwith"  is  inserted  in  place  of  the 
words  "on  application."      (193  Fed.  xv.) 

Ts  In  the  Fifth  Circuit,  subdivision  1  reads  as  follows :  "The  counsel  for 
-the  plaintiff  in  error,  appellant  or  petitioner,  shall  file  with  the  clerk  of  this  court 
at  least  fifteen  days  in  ordinary  cases,  and  five  days  in  preference  cases,  before 
the  case  is  called  for  argument,  twenty  copies  of  a  printed  brief,  one  to  be  signed 
in  handwriting  by  an  attorney  of  this  court,  who  has  entered  an  appearance  in 
the  case ;  one  copy  of  the  brief  shall,  on  application,  be  furnished  to  each  of 
the  counsel  engaged  upon  the  opposite  side."  In  the  Hixth  Circuit,  this  is  Kule 
20,  and  the  first  subdivision  thereof  reads:  "1.  Counsel  for  appellant,  within 
twenty-five  days  after  the  filing  of  the  printed  copies  of  the  record,  shall  file 
with  the  clerk  twenty  printed  copies  of  a  brief."     (202  Fed.  xiv.) 

"  In  the  Second  Circuit,  subdivision  2  begins  as  follows  :  "2.  The  brief  for 
plaintiff  in  error,  appellants  and  petitioners  to  revise  shall  contain,  in  order  here 
stated."  In  the  Eir/hth  Circuit,  after  the  word  "shall"  and  before  the  word 
"contain,"  the  following  words  are  inserted :  "be  printed  on  unglazed  paper, 
and  it  and  all  quotations  contained  therein  shall  be  in  substantial  conformity 
with  the  size  and  type  prescribed  by  Rule  26  for  the  printing  of  records  and 
shall."      (188  Fed.  xvi.) 

78  In  the  Second  Circuit  this  reads  as  follows:  "(2)  A  specification  of  the 
errors  relied  upon,  which  in  cases  brought  up  by  writ  of  error,  shall  set  out 
separately  and  particularly  each  error  asserted  and  intended  to  he  urged  :  and 
in  cases  brought  up  by  appeal  or  petition  to  revise  the  specification  shall  state, 
as  particularly  as  may  be.  in  what  the  decree  or  order  is  alleged  to  be  erro- 
neous."    This  subdivision  is  omitted  In  the  Fourth  and  Sixth  Circuits. 
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to  the  rejection  of  evidencGj  the  specification  shall  quote  the  full  substance 
of  the  evidence  admitted  or  rejected.  When  the  error  alleged  is  to  the 
charge  of  the  court,  the  specification  shall  set  out  the  part  referred  to 
totidem  verbis,  whether  it  be  in  instructions  given  or  in  instructions  re- 
fused. When  the  error  alleged  is  to  a  ruling  upon  the  report  of  a  master, 
the  specification  shall  .state  the  exception  to  the  report,  and  the  action  of 
the  court  upon  it. 

(3)  A  brief  of  the  argument,  exhibiting  a  clear  statement  of  the  points 
of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of  the  record 
and  the  authorities  relied  upon  in  support  of  each  point.  When  a  statute 
of  a  State  is  cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length. 

3.  79  The  counsel  for  a  defendant  in  error  or  an  appellee  shall  file  with 
the  clerk  twenty  printed  copies  of  his  brief  80  at  least  three  81  days  be- 
fore the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like  character 
with  that  required  of  the  plaintiff  in  error  or  appellant,  except  that  no 
specification  of  errors  shall  be  required,  and  uo  statement  of  the  ease,82 
unless  that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted. 

4.  83  When  there  is  no  assignment  of  errors,  as  required  by  section  997 
of  the  Revised  Statutes,  counsel  will  not  be  heard,  except  at  the  request 

'*  In  the  Second  Circuit  subdivision  reads :  "3.  The  brief  of  defendants 
in  error,  appellees  and  respondents  shall  be  of  a  like  character  with  that  re- 
quii-ed  of  the  party  seeking  review,  except  that  no  specification  of  errors  shall 
be  required,  and  no  stntemont  of  the  case,  unless  that  presented  by  the  plain- 
tiff in  error,  or  appellant,  is  controverted."  In  the  Fourth  Circuit,  this  sub- 
division reads :  "3.  The  counsel  for  defendant  in  error  or  appellee  shall  tile 
with  the  clerk  of  this  court,  at  least  five  days  before  every  term  or  adjourned 
term,  twenty  copies  of  a  printed  brief,  one  of  which  shall  forthwith  be  furnislied 
by  the  clerk  to  each  of  the  counsel  of  record  engaj^ed  upon  the  opposite  side. 
His  brief  shall  be  of  a  like  character  with  that  required  of  the  plaintiff  in 
error  or  appellant,  except  no  statement  of  the  case  shall  be  required,  unless 
that  presented  by  the  plaintiff  in  error  or  appellant  is  controverted."  (233  Fed.) 
In  the  Sixth  Circuit,  this  is  Kule  20,  and  subdivision  3  thereof  reads  as  follows  : 
"33.  Within  thirty  days  after  service  of  appellant's  brief,  counsel  for  appellee 
shall  file  with  the  clerk  twenty  printed  copies  of  his  brief,  which  shall  be  of 
like  character  to  that  required  of  appellant,  except  that  no  statement  of  tlie 
case  shall  bo  required."     (202  Fed.  xiv.) 

*o  In  the  Eiohth  Circuit,  instead  of  the  words  "twenty  printed  copies  of  liis 
brief  the  following  words  are  inserted  :  "twenty  copies  of  his  brief  printed 
on  unglazed  paper  and  in  substantial  conformity  witli  the  size  and  type  pre- 
scribed by  Rule  26  for  the  printing  of  records."  (188  Fed.  xvi,  xvii.)  In  tl)e 
Ninth  Circuit  the  words  "and  serve  upon  counsel  for  plaintiff  in  error  or  ap- 
pellant one  copy  thereof  are  here  inserted. 

81  In  'the  Fifth  Circuit,  five  days.  In  the  Eifjhth  Circuit,  ten  days.  In  the 
Seventh  Circuit,  "within  twenty  days  after  the  filing  of  the  brief  of  the  plaintiff 
in  error  or  appellant." 

*2  In  the  Seventh  Circuit  this  is  subdivision  3,  and  the  following  is  added  : 
"Either  party,  at  or  before  the  argument  of  tlie  cause,  may  file  a  supplemental 
brief  strictly  confined  to  matter  in  reply  to  the  l)rief  of  the  opposite  party." 

«8  This  sulidivision  is  omitted  in  tl'.e  Fourth  Circuit.  In  the  Sixth  Circuit,  this 
subdivision  is :  "4.  Subsequent  briefs  may  be  filed  by  either  party :  by  the 
appellant,   not   less   than   twenty   days,   and   by    the   appellee,    not   less    than    ten 
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of  the  court,  aud  errors  not  specified  according  to  this  rule  84  will  be  disre- 
garded; but  the  court,  at  its  option,  may  notice  a  plain  error  85  not 
assigned  or  specified. 

5.  86  When,  according  to  this  rule,  a  plaintiff  in  error  or  an  appellant 
is  in  default,  the  case  may  be  dismissed  on  motion;  and,  when  a  defend- 
ant in  error  or  an  appellee  is  in  default,  he  will  not  be  heard,  except  on 
consent  of  his  adversary,  and  by  request  of  the  court. 

6.  87  When  no  counsel  appears  for  one  of  the  parties,  and  no  printed 
brief  or  argument  is  filed,  only  one  counsel  wiU  be  heard  for  the  ad- 
verse party;  but  if  a  printed  brief  or  argument  is  filed,  the  adverse  party 
will  be  entitled  to  be  heard  by  two  counsel.  88 

days,  before  the  case  is  put  on  call  for  argument.  Later  briefs  will  not  be 
received  by  tbe  clerk  or  by  the  court  without  permission  of  the  court  or  one  of 
the  jud;,'es  thereof."     (202  Fed.  xiv,  xv.) 

'^^  In  the  Seri'iith  Circuit  the  words  "and  Kule  11"  are  inserted. 
**=  In    the   i^rrenth   Circuit   the    remainder   of   this   subdivision    reads :   "involv- 
ing the  merits  of  the  case,  though  not  assigned  or  specified,  and  though  the  ques- 
tion  be   not   saved   according  to   the   strict   rules   of   practice,    if   it   be   apparent 
of  record  that  the  point  was  contested  and  not  waived  in  the  court  below." 

88  In  the  ticcond  Circuit  subdivision  5  reads  as  follows :  "5.  Where  both 
parties  allege  error  in  the  proceedings  below,  the  original  plaintiff  or  petitioner 
shall  be  considered  appellant  for  the  purposes  of  this  rule."  In  tlie  Tliird  and 
Fourth  Circuits  this  subdivision  is  numbered  4.  (193  Fed.  xv.)  In  the  tiixtn 
Circuit  this  subdivision  is  :  "5.  Every  brief  of  more  than  twenty  pages  shall 
contain,  on  its  front  fly  leaves,  a  subject  index  with  page  references,  the  sub- 
ject "index  to  be  supplemented  by  a  list  of  all  cases  referred  to,  alphabetically 
arrangt'd.  togetlier  with  references  to  the  pages  of  the  brief  where  the  cases  are 
cited."     (202  Fed.  xv.) 

*"  In  the  Second  Circuit  subdivision  6  reads :  "6.  Plaintiffs  in  error,  ap- 
pellants and  petitioners  to  revise  may  file  with  the  clerk  and  serve  on  oppos- 
ing counsel  .nt  least  one  day  before  argutnent  a  reply  brief.  No  further  briefs 
shall  be  filed  without  special  leave  of  the  court."  In  the  Third  and  I'ourth 
Circuits  this  subdivision  is  numbered  5.  (193  Fed.  xv.)  In  the  isia'th  Circuit, 
this  subdivision  is :  "6.  At  or  before  the  time  of  filing  any  brief,  two  copies 
thereof  shall  be  served  upon  each  adverse  counsel  who  has  appeared  in  this 
court,  and  if  there-  has  been  no  appearance  here  for  appellee,  then  upon  his 
counsel  in  the  court  below  ;  and  ttie  clerk  sliall  require  proof  or  acknowledgment 
of  such  service  to  be  filed  with  the  briefs."      (202  Fed.  xv. ) 

8s  In  the  First  Circuit  the  following  subdivision  is  added  :  "7.  Every  brief 
of  more  than  twenty  pages  shall  contain  on  its  front  fly  leaves  a  sul)ject  index 
with  page  references,  the  subject  index  to  be  supplemented  by  a  list  of  all 
cases  referred  to,  alphabetically  arranged,  together  with  references  to  pages 
where  the  cases  are  cited."  (244  Fed.)  In  the  Second  Circuit  the  following 
is  Rule  24 :  '1.  A  petition  for  rehearing  may  be  filed  within  fifteen  days 
from  the  filing  of  the  opinion  of  tliis  court  in  the  clerk's  office.  It  must  be 
printed  and  briefly  and  distinctly  state  its  grounds  and  be  supported  by  certifi- 
cate of  counsel  and  will  not  be  granted  or  permitted  to  be  argued  unless  a 
judge  who  concurred  in  the  judgment  desires  it  and  a  majority  of  the  court  so 
determines.  2.  If  a  petition  for  rehearing  be  filed  within  the  time  herein 
limited  no  mandate  shall  issue  pending  the  disposition  of  said  petition."  In 
the  Fourth  Circuit,  the  following  sut)division  is  added :  "6.  Counsel  for 
either  party  may  file  with  the  clerk  of  this  court  twenty  printed  copies  of 
a  reply  brief,  provided  the  same  are  filed  at  least  three  days  before  the  case 
is  renciied  in  its  reirular  order  on  the  argument  docket."  (233  Fed.)  In  the 
Sixth  Circuit,  the  following  subdivision  is  added  :  "7.  When  an  appellant  is 
in  default  under  clause  1  of  this  rule,  the  case  may  be  dismissed  on  motion,  or 
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2.').  ORAL    ARGUMENTS.89 

1.  The  plaintiff  iij  error  or  appellant  in  tbia  court  shall  be  entitled  to 
open  and  conclude  the  argument  of  the  case;  but  when  there  are  cross- 
appeals,  they  shall  be  argued  together  as  one  case,  and  the  plaintiff  in  the 
court  below  shall  he  entitled  to  open  and  conclude  argument.90 

further  time  may  be  jjrauted  ;  when  au  appellee  is  in  default  under  clause  3  o£ 
this  rule,  the  appellant  may  brinn  such  default  to  tlie  attention  of  the  court  by 
motion  for  a  suiiiniary  judKineut  of  reversal,  and  thereupon  the  court  will 
entertain  such  a  motion,  or  grant  further  time,  as  may  seem  proper  ;  at  the  hear- 
ing, a  party  who  has  not  filed  a  brief  as  required  by  this  rule,  will  not  be  heard 
orally,  unless  the  court  shall  so  request."  (202  Fed.  xv.)  In  the  Heoentli 
Circuit,  subdivision  2  reads :  "This  brief  shall  contain,  in  the  order  here 
stated,  and  under  the  respective  titles,  'Statement  of  Case,'  "Errors  Relied 
Upon,'  and  'Brief  of  Argument.'"  To  subdivision  3  is  added:  "Either  party, 
at  or  before  the  argument  of  the  cause,  may  file  a  supplemental  brief  strictly 
confined  to  matter  in  reply  to  the  brief  of  the  opposite  party."  In  subdivision 
4  after  "rule"  is  inserted,  "and  Rule  11,  ante;"  and  after  "notice  a  plain 
error,"  the  rule  reads,  "involving  the  merits  of  the  case,  though  not  assigned 
or  specified,  and  though  the  question  be  not  saved  according  to  the  strict  rules 
of  practice,  if  it  be  apparent  of  record  that  the  point  was  contested  and  not 
waived  in  the  court  below." 

*•"  In  the  Hecond  Circuit  this  is  Rule  23.  Subdivision  1  is  the  same  as  in 
general  Rule  25.  Subdivisions  2  and  3  are  as  follows :  "2.  Only  one  coun- 
sel will  be  heard  for  each  party  on  tlie  argument  of  a  case,  except  by  leave 
of  the  court.  3.  Upon  motions  and  appeals  from  orders  granting  or  refusing 
a  preliminary  injunction  or  appointing  a  receiver,  and  upon  appeals  and  peti- 
tions to  revise  in  bankruptcy,  one-half  hour  on  each  side  ;  upon  writs  of  error 
three-quarters  of  an  hour  on  each  side,  and  in  other  cases  where  there  are  no 
difficult  questions  of  law  and  the  amount  involved  does  not  exceed  $5U0,  only 
one-Iialf  hour  on  eacli  side  will  be  allowed.  No  more  time  than  above  specified 
will  be  allowed  without  special  leave  of  the  court  granted  before  argument 
begins."  In  the  Sixth  Circuit  this  rule  is  numbered  23  and  reads  :  "1.  Cases 
will  not  be  taken  upon  briefs,  without  oral  argument,  except  by  permission  of 
the  court  on  special  application  made  before  the  case  is  reached.  2.  The  appel- 
lant shall  be  entitled  to  open  and  to  conclude.  Cross  appeals  or  cross  writs  of 
error  shall  be  argued  together  as  one  case,  and  tlie  plaintiff  below  shall  be  con- 
sidered as  appellant  under  this  rule.  3.  Two  counsel,  and  no  more  (unless  by 
special  permission),  may  be  heard  for  each  party;  but  where  no  brief  is  filed  and 
no  counsel  is  heard  for  one  party,  only  one  counsel  will  be  heard  for  the  adverse 
party.  4.  One  hour  and  one-half  on  each  side  will  be  allowed  for  argument, 
and  no  more,  unless  by  leave  of  the  court  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion,  provided  that  a  fair  opening  of  the  case  is  made  by  tlie 
appellant."  (202  Fed.  xvi,  xvii.)  In  the  Fourth  Circuit,  the  following  is  added 
to  this  subdivision :  "Where  there  are  cross  writs  of  error  the  court  may 
direct  that  they  be  argued  together.  In  such  event  the  plaintiff  in  the  court 
lielow  shall  be  entitled  to  open  and  conclude  the  argument."  (233  Fed.)  In 
the  Fifth  Circuit  subdivision  3  reads  as  follows:  "(3)  One  hour  will  be  al- 
lowed for  the  plaintiff  in  error  or  appellant  to  open  and  present  his  case,  and 
one  lionr  will  he  allowed  to  the  defendant  in  error  or  appellee  to  answer: 
thirty  minutes  will  then  be  allowed  to  the  plaintiff  in  error  or  appellant  to 
reply.  No  more  time  will  be  allowed  for  argument  without  special  leave  of  the 
court." 

""In  the  Seventh  Circuit  these  words  are  added  to  this  rule:  "4.  Reading 
at  length  from  briefs  or  reported  cases  shall  not  be  indulged."  In  the  Eighth 
Circuit  one  hour  and  fifteen  minutes  is  allowed  on  oarh  side  for  argument.     In 
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2.  Only  two  counsel  will  be  heard  for  each  party  on  the  argument  of  a 
case. 

3.  Two  hours  on  each  side  will  be  allowed  for  the  argument,  and  no  more, 
without  special  leave  of  the  court,  granted  before  the  argument  begins. 
The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the  same 
side  at  their  discretion:  provided,  always,  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing  arguments.91 

26.  FORM   OF   FEINTED   EECOEDS,   AEGUMENTS,   AND   BEIEFS.92 
All  records,  arguments,  and  briefs,  printed  for  the  use  of  the  court,  must 


the  Ninth  Circuit  subdivision  3  is  omitted,  and  the  following  is  added :  "3. 
Upon  appeals  from  orders  granting  or  refusing  a  preliminary  injunction  or 
appointing  a  receiver,  and  upon  appeals  in  habeas  corpus  matters  and  upon 
appeals  and  petitions  to  revise  in  bankruptcy,  one-half  hour  on  each  side ; 
upoD  writs  of  error  three-quarters  of  an  hour  on  each  side,  and  in  other  cases 
one  hour  on  each  side  will  be  allowed.  No  more  time  than  above  specifled  will 
be  allowed  without  special  leave  of  the  court  granted  before  the  argument 
begins.  The  time  thus  allowed  may  be  apportioned  between  the  counsel  on  the 
same  side  at  their  discretion,  provided  always  that  a  fair  opening  of  the  case 
shall  be  made  by  the  party  having  the  opening  and  closing  argument.  4.  Any 
case  entitled  to  be  heard  at  any  term  or  session  of  the  court  may  be  submitted 
by  either  or  both  of  the  parties  on  briefs.  Consent  to  submit  a  case  on  briefs 
may  be  filed  at  any  time  prior  to,  or  at  the  time  the  case  is  reached  for  hear- 
ing."     (246  Fed.) 

»'  In  the  Fourth  Circuit:  "All  transcripts  of  record,  addenda  thereto,  argu- 
ments, and  briefs  printed  for  the  use  of  this  court  shall  be  in  small  pica 
type.  24  pica  "eras'  to  a  line,  on  unglazed  paper,  with  an  index,  and  a  suitable 
cover,  containing  the  title  of  the  court,  the  cause,  and  the  court  from  which 
ti.e  case  is  brought  into  this  court,  and  the  number  of  the  case.  Size  of  pages 
to  be  914x614  inches,  except  that  in  patent  cases  the  size  of  the  pages  shall  be 
10%x7%  inches;  that  is  to  say,  large  enough  to  bind  in  copies  of  Patent  Office 
drawings  and  specifications  without  folding.  So  much  of  the  record  as  was 
printed  in  the  court  below  may  be  used  in  this  court  if  it  conforms  to  this 
rule."'  (238  Fed.)  In  the  Fifth  Circuit,  the  word  "record"  in  the  first  line  is 
omitted  and  the  following  is  added  :  "And  as  well  as  all  quotations  contained 
tlierein  and  the  covers  thereof  must  be  printed  in  clear  print  never  smaller  than 
small  pica  and  on  unglazed  paper." 

»-  In  the  ticcond  Circuit  this  rule  is  numbered  24,  and  reads:  ".\11  arguments 
and  briefs  printed  for  the  use  of  the  court  must  be  printed  upon  a  page  eleven 
inches  long  by  seven  Inches  wide,  and  must  have  a  margin  of  at  least  two 
inches  in  width."  In  the  ISixth  Circuit  this  is  Rule  21,  and  reads  as  follows  : 
"1.  Records  printed  by  the  clerk  shall  be  of  uniform  size,  printed  in  small  pica 
type,  twenty-four  pica  type,  24  pica  ems  to  a  line,  4S  lines  to  a  page,  solid,  witli 
index,  and  suitable  cover  containing  the  title  of  the  court  and  cause,  the  court 
from  which  the  case  is  brought  to  this  court,  and  the  number  of  the  case  ;  size  of 
pages  to  be  9J^  by  6V^  inches,  except  that  in  patent  cases  the  size  of  the  pages 
will  be  10%  by  7%  inches;  that  is  to  say,  large  enough  to  bind  in  copies  of 
Patent  Oflice  drawings  and  specifications  without  folding.  The  type  shall  be  of  a 
clear,  strong  face,  substantially  equivalent  to  that  in  which  this  rule  is  printed, 
and  the  paper  shall  be  wholly  unglazed.  Each  page  shall  carry,  as  a  running 
head,  in  addition  to  the  48  lines,  the  name  of  the  paper  or  of  the  witness  testi- 
fying, as  found  on  that  page.  Each  pleading,  order,  exhibit  or  other  paper 
shall  be  separated  from  the  preceding  matter  by  a  two-inch  space,  and  shall 
be  headed  by  its  title,  in  black-face  capitals,  and  its  filing  date  (e.  g., 
'ANSWER — Filed   February   15,   1913').      The  full  title   of  the   court   and   cause 
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be  in  such  form  and  size  that  they  can  be  conveniently  bound  together,  so 
as  to  make  an  ordinary  octavo  volume. 

below  shall  be  given  on  the  title  page ;  elsewhere,  both  shall  be  omitted.  2. 
I'rinted  arguments  and  briefs  of  attorneys  shall  conform,  as  far  as  practiiablp, 
to  the  size  and  style  of  the  printed  recgrd,  but  shall  contain  about  06  lines  to 
the  page,  and  be  leaded  with  at  least  two-point  leads."  (202  Fed.  xv.)  In 
the  Seventh  Circuit  this  rule  was  repealed  by  the  adoption  of  Rule  35,  and 
Rule  28  was  amended  by  changing  it  from  28  to  26  (see  Rule  28  inpa) .  In  the 
EUjhth  Circuit  this  rule  reads:  "1.  All  transcripts  of  record,  arguments  and 
briefs  for  the  use  of  this  court,  except  in  patent  causes  as  hereinafter  provided, 
shall  be  printed  on  unglazed  paper  not  less  tlian  6V4  inches  in  width  by  9^5 
inches  in  length,  including  a  suflicient  margin  so  that  they  can  be  conveniently 
trimmed  and  bound  in  volumes.  The  paper  should  equal  a  weight  of  80  pounds 
per  ream  on  basis  of  size  of  sheet  25  by  38  inches.  2.  All  records  and  briefs  in 
patent  causes  may  be  printed  on  unglazed  paper,  of  the  weight  as  provided  in 
section  1  of  this  rule,  of  such  size  that  copies  of  letters  patent  may  be  inserted 
therein  witliout  folding,  but  the  size  of  such  records  and  briefs  in  patent  causes 
shall  not  be  less  than  7i/^  inches  wide  and  QYz  inches  long  so  that  the  records 
and  briefs  can  be  conveniently  trimmed  and  bound  in  volumes.  3.  All  records, 
briefs,  supplemental  transcripts  and  returns  to  writs  of  certiorari  shall  be  printed 
in  clear  eleven  point  or  small  pica  type  (never  smaller  than  ten  point),  of  20 
pica  or  28  small  pica  ems  to  a  line  and  52  lines,  including  running  head,  solid, 
per  printed  page,  containing  substantially  1,400  small  pica  ems.  Where  tes- 
timony or  depositions  by  question  and  answer  are  printed  the  answer  shall 
follow  on  same  line  as  the  question  whenever  the  same  can  be  done.  4.  All 
indexes  to  records  and  tabular  exhibits,  which  from  their  nature  require  smaller 
type,  may  be  printed  in  eight  point  or  brevier  type.  5.  All  covers  for  records 
shall  be  printed  in  a  neat  and  workmanlike  manner  on  substantial  paper  equal 
to  a  weight  of  90  pounds  per  ream  on  the  basis  of  a  sheet  25  by  40  inches,  and 
shall  contain  in  conspicuous  type  the  following  matter,  viz.  :  first:  Tran- 
script of  record.  Second:  United  States  Circuit  Court  of  Appeals,  Eighth  Cir- 
cuit. Third:  The  abbreviation  for  number  'No.'  followed  by  a  blank  line  %  of  an 
inch  in  length.     Fourth:     The  title  of  the  cause  as  will  be  docketed  in  this  court, 

viz.  :    ,    Appellant    (or    Plaintiff    in    Error)    as    the    case    may    be,    vs. 

,   Appellee    (or   Defendant  in   Error).     Fifth:     The   words   'In   Error  to 

(or  'Appeal  from')  as  the  nature  of  the  case  may  require,  followed  by  the 
correct  title  of  the  trial  court.  6.  Unless  otherwise  expressly  directed  by 
counsel,  the  full  titles  of  the  court  and  cause  once  correctly  shown  in  the 
printed  transcript  shall  not  be  repeated  when  unchanged.  There  shall  be 
placed  at  the  head  of  each  subsequent  pleading,  etc.,  a  brief  designation  of  its 
character.  Unless  otherwise  expressly  directed  by  counsel,  the  indorsements 
on   pleadings,  etc.,   shall   not   be  printed  in   full ;   it  shall  be   sufficient  to   print : 

•Filed   in   the   Court   on    ,'    giving   the   correct   date   and    name   of 

the  court.  The  date  of  all  orders  and  decrees  and  the  name  of  the  judge  or 
judges  making  them  shall  always  appear.  In  printed  transcripts  the  pleadings, 
orders,  testimony  of  witnesses,  etc.,  shall  be  separated  by  a  face  rule  three 
inches  long.  The  clerk  shall  indicate  to  the  printer  the  appropriate  places 
therefor.  When  inserts  are  folded  several  times  to  conform  to  the  size  of  the 
printed  record,  stubs  should  be  inserted  at  the  binding  side  of  the  record  to 
equalize  the  space  occupied  by  the  folds.  Unmounted  photographs  should  be 
used  when  copies  of  such  are  required  in  printed  records.  As  this  rule  is 
intended  primarily  for  the  guidance  of  the  printer  his  attention  sliould  be 
directed  thereto  before  the  record  or  brief  is  printed.  A  sample  copy  of  a 
printed  record  will  be  furnished  by  the  clerk  of  this  court  on  application  tliere- 
for.  Records  and  briefs  not  printed  in  substantial  conformity  with  the  pro- 
visions of  this  rule  will  not  be  accepted  or  tiled."  (188  Fed.  xvii,  xvill,  xlx.)  In 
the  Ninth  Circuit:  "1.  All  records  printed  for  the  use  of  the  court  must  be 
printed    on    unglazed    paper,    nine    and    one-quarter    inches    long    and    six    and 
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27.  COPIES  OF  KECORDS  AND  BRIEFS.98 

The  clerk  shall  94  carefully  preserve  in  his  office  one  copy  of  the  printed 
record  in  every  case  submitted  to  the  court  for  its  consideration,  and  of  all 
printed  motions,  briefs,,  and  arguments  filed  therein. 

28.  OPINIONS  OF  THE  COURT.95 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the  delivery 
thereof,  be  handed  to  the  clerk  to  be  recorded.96 

2.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of  this 
court  for  presei"vation.97 

3.  Opinions  printed  under  the  supervision  of  the  judge  delivering  the  same 
need  not  be  copied  by  the  clerk  into  a  book  of  records;  but,  at  the  end  of 
each  term,  the  clerk  shall  cause  such  printed  opinions  to  be  bound  in  a 
substantial  manner  into  one  or  more  volumes,  and  vrhen  so  bound  they  shall 
be  deemed  to  have  been  recorded,  within  the  meaning  of  this  rule.98 

oue-quarter  inches  wide.  The  printed  page  exclusive  of  any  marginal  note, 
reference  or  running  head,  must  be  seven  inches  long  and  four  inches  wide, 
excepting  in  patent  cases  where  counsel  furnish  to  the  clerk  at  the  time  of 
doclieting  the  cause  Patent  Office  drawings  and  speciflcations  for  insertion.  In 
such  cases  the  margin  of  the  record  may  be  sufficiently  enlarged  to  accommo- 
date such  drawings  and  speciflcations.  The  record  must  be  properly  indexed. 
Pica  double-loaded  is  the  only  mode  of  composition  allowed.  2.  All  arguments, 
briefs,  and  petitions  for  rehearing,  printed  for  the  use  of  the  court,  must  be 
printed  on  unruled  white  writing  paper,  nine  and  one-quarter  inches  long  and 
six  and  one-quarter  inches  wide.  The  printed  page,  exclusive  of  any  marginal 
note,  reference,  or  running  head,  must  be  seven  inches  long  and  four  inches 
wide.  Pica  double-leaded  is  the  only  mode  of  composition  allowed."  (231  Fed.) 
»-  In  the  Second  and  Third  Circuits  this  rule  is  omitted.  In  the  Fourth  Cir- 
cuit: "The  clerk  shall  cause  to  be  bound  two  copies  of  the  printed  record  in 
every  case,  and  of  all  printed  motions,  briefs  and  arguments  filed  therein  :  one 
copy  to  be  carefully  preserved  in  his  office,  and  one  copy  for  the  use  of  the 
court  library.  The  cost  of  the  same  to  be  paid  for  by  the  clerk  out  of  the 
revenues  of  his  office.  (223  Fed.)  In  the  Sixth  Circuit  this  rule  is  omitted. 
In  the  Seventh  Circuit  this  rule  was  repealed  by  Rule  35,  and  the  number  of 
Rule  29  was  changed  to  27.     (See  Rule  29.) 

»*  In  the  Eighth  Circuit,  after  the  words  "The  clerk  shall"  and  before  the 
words  "carefully  preserve,"  the  following  words  are  inserted :  "cause  to  be 
bound  in  volumes  in  a  substantial  manner  and  shall".     (188  Fed.  xix.) 

9"  In  the  Fifth  Circuit  the  rule  reads  :  "The  original  opinions  of  tne  court 
shall  be  filed  with  the  clerk  of  this  court  for  preservation,  and  when  so  filed 
the  same  shall  be  deemed  to  have  been  recorded  within  the  meaning  of  this 
rule."      (208  Fed.) 

"8  In  the  Second  Circuit  this  is  Rule  25.  In  the  Third  Circuit  this  is  Rule  26, 
and  reads  :  "1.  All  written  opinions  delivered  by  the  court  shall  be  filed  by  the 
clerk."  In  the  Fourth  Circuit  this  first  subdivision  reads:  "1.  All  opinions 
delivered  by  the  court  shall  be  printed  under  the  supervision  of  the  judge  deliv- 
ering the  same,  or  of  one  of  the  circuit  judges,  the  cost  of  such  printing  to  be 
paid  by  the  clerk  out  of  the  revenues  of  his  office  and  charged  to  the  litigants  in 
the  respective  cases,  to  be  taxed  and  allowed  as  other  costs." 
91"  Subdivision  2  omitted  in  Third  and  Sixth  Circuits. 

88  In  the  Third  Circuit  subdivision  3  is  omitted.  In  the  Fourth  Circuit  the 
subdivision  3  reads :  "The  clerk  of  this  court  shall  from  time  to  time  cause  two 
sets  of  the  printed  opinions  of  this  court  to  be  bound  in  a  substantial  manner 
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29.  EEHEARINGS.99 

A  petition  for  rehearing  after  judgmeU't.  can  be  presented  only  at  the  term 
at  which  judgment  is  entered,  unless  by  special  leave  granted  during  the 

into  volumes,  one  set  to  be  kept  in  the  clerk's  office  and  one  set  to  be  kept  in  the 
court  library."  In  the  Siatfi  Circuit  subdivision  2  is  as  follows :  "2.  The 
clerk  shall  cause  to  be  printed  any  manuscript  opinion  filed  with  him.  An 
opinion  printed  under  the  supervision  of  the  clei-k  or  of  a  judge  need  not  be 
copied  into  a  book  of  records  ;  but  at  the  end  of  each  term,  the  clerk  shall  cause 
such  printed  opinions  to  be  bound  in  a  substantial  manner  into  one  or  more 
volumes,  and  when  so  bound,  th(>y  sliall  be  deemed  to  have  been  recorded  within 
the  meaning  of  this  rule."  (202  Fed.  xvii.)  In  the  Hcventh  Circuit  this  rule 
is  number  26.  In  the  Ninth  Circuit  this  entire  rule  reads  :  "The  original 
opinions  of  the  court  shall  be  filed  with  the  clerk  of  this  court  for  preservation, 
and  when  so  filed  the  same  shall  be  deemed  to  have  been  recorded  within  the 
meaning  of  this  rule."  In  the  Eighth  Circuit  subdivision  3  is  changed  as  fol- 
lows :  After  the  word  "printed",  in  the  first  line,  the  words  "or  prepared"  are 
inserted  ;  and  after  the  word  "printed",  in  the  third  line,  the  words  "or  origi- 
nal" are  inserted.      (188  Fed.  xix.) 

88  In  the  Fi7-ftt  Circuit  tliis  rule  reads  :  "A  petition  for  a  rehearing  after 
judgment  may  be  tiled  at  the  term  at  which  the  judgment  is  entered,  and  within 
one  calendar  month  after  such  entry,  and  not  later,  unless  by  leave  granted 
during  the  term.  It  must  be  in  print,  in  the  form  and  style  required  by  Kule 
26,  and  it  must  briefly  and  distinctly  state  its  grounds,  and  be  supported  by  a 
certificate  of  counsel.  It  will  not  be  granted,  or  permitted  to  be  argued,  imless 
a  judge  who  concurred  in  the  judgment  desires  it  and  a  majority  of  the  court 
so  determines.  Provided,  whenever  a  judgment  is  entered  within  less  than  a 
month  before  the  term  adjourns,  tho  petition  may  be  filed  within  a  mouth  after 
the  entry  of  judgment,  and  with  the  same  effect  after  the  term  as  though  filed 
before  the  adjournment."  In  the  Second  Circuit  this  is  Rule  26  and  reads  as 
follows :  "1.  A  petition  for  rehearing  may  be  filed  within  fifteen  days  from 
the  filing  of  the  opinion  of  this  court  in  the  clerk's  oflice.  It  must  be  printed 
and  briefly  and  distinctly  state  its  grounds  and  be  supported  by  certificate  of 
counsel,  and  will  not  be  granted  or  permitted  to  be  argued  unless  a  judge  who 
concurred  in  the  judgment  desires  it  and  a  majority  of  the  court  so  deter- 
mines. 2.  If  a  petition  for  rehearing  be  filed  within  the  time  herein  limited 
no  mandate  shall  issue  pending  the  disposition  of  said  petition."  Rule  29  reads 
as  follows:  "Taxing  Cost — Order — Mandate.  1.  Upon  the  filing  of  any  de- 
cision by  this  court  the  clerk  shall  forthwith,  or  at  any  later  time,  if  the 
court  thinks  justice  requires  it.  enter  the  proper  order,  and  will  thereupon  pre- 
pare and  tax  the  bill  of  costs,  giving  to  the  parties  reasonable  time  to  tile 
with  him  their  proposed  orders  and  bills  of  costs,  with  proof  of  service  of  the 
same  upon  their  opponents.  2.  A  mandate  or  other  proper  process  in  the 
nature  of  a  procedendo  may  issue  at  any  time  on  order  of  this  court,  but  unless 
otherwise  ordered  shall  issue  at  the  expiration  of  fifteen  days  from  the  tiling 
of  the  opinion  of  this  court  in  the  clerk"s  office  unless  delayed  by  the  filing  of 
the  petition  for  rehearing.  3.  If  application  for  certiorari  from  the  Supreme 
Court  be  made,  application  to  stay  the  mandate  pending  such  certiorari  shall 
be  made  only  to  this  court,  except  in  vacation,  w'hcn  such  application  for  stay 
of  mandate  may  be  made  to  any  judge  of  this  court.  During  recesses  any  judge 
of  this  court  is  authorized  to  grant  an  order  to  show  cause  (witli  stay)  why  the 
issuance  of  mandate  sliould  not  he  withheld,  making,  however,  such  order  to  s'ow 
cause  returnable  at  the  next  motion  day  of  this  court."  In  the  Third  Circuit 
this  is  Rule  27  and  reads:  "1.  A  petition  for  reliearing  a  cause  may  be  tiled 
with  the  clerk  at  any  time  within  thirty  days  after  the  entry  therein  of  the 
final  judgment  or  final  decree  of  this  court,  and  if  the  term  within  which  such 
judgment  or  decree  shall  have  been  entered,  shall  expire  during  said  period  of 
thirty  days,   the  judgment  or  decree,   and   tlie    record    on   which   the   same   shall 
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term,  and  must  be  printed,  and  briefly  and  distinctly  state  its  grounds,  and 
be  supported  by  certificate  of  counsel;  and  will  not  be  granted,  or  per- 
mitted to  be  argued,  unless  a  judge  who  concurred  in  the  judgment  desires 
it,  and  a  majority  of  the  court  so  determines. 

30.  INTEREST.IOO 

1.  In  cases  where  a  writ  of  error  is  prosecuted  in  this  court,  and  the 
judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  calculated 

have  been  entered,  shall  nevertheless  remain  subject  to  the  control  ol'  this 
court  until  the  full  expiration  of  the  time  herein  allowed  for  the  filing  of  the 
petition  :  ProNidcd,  however,  that  no  such  petition  shall  be  Hied  after  this  court, 
b.v  any  oi'der  iiiMde  within  such  period  of  thirty  days,  shall  have  directed  the 
iiiimediale  issue  of  a  mandate  or  other  process  in  the  nature  of  a  procedendo 
(see  liule  lUU .  Tr.e  petition  sliall  he  printed,  shall  briefly  and  distinctly  state 
the  reasons  for  a  rehearing,  and  shall  be  supported  by  tlie  certiflcate  of  counsel." 
In  tlie  tuui  III  VirciiU,  tuis  rule  reads  as  follows :  "A  petition  for  rehearing 
can  he  presented  only  within  thirty  days  after  judgment  is  entered,  unless  by 
special  leave  granted  before  the  expiration  of  said  thirty  days;  and  must  be 
printed,  and  I>riel1y  and  aistinctly  state  its  grounds,  and  be  supported  by  a  cer- 
tiflcate of  counsel  ;  and  will  not  be  granted,  or  permitted  to  be  argued,  unless 
a  judge  who  concurred  in  the  judgment  desires  it,  and  a  majority  of  the  court 
so  determine.  I!ut  such  petition  sliall  not  operate  to  stay  the  mandate  or  other 
process  provided  for  in  Kule  32,  except  by  special  order  of  tlie  court."  (283 
Fed.  xvii.)  In  the  Fifth  Circuit  insert  after  "entered,"  "and  within  twenty 
days  after  such  entry."  and  after  "grounds,"  insert  "without  argument."  In 
the  ^ixth  Circuit,  this  is  Kule  28  and  reads  as  follows:  "A  petition  for  rehear- 
ing after  judgment  can  be  presented  only  within  thirty  days  (at  the  same 
or  succeeding  term)  after  the  day  when  the  printed  opinion  of  the  court  is 
filed,  and  can  be  obtained  by  counsel  for  the  parties  (which  date  the  clerk 
will  note  upon  the  docket),  unless  by  special  leave  granted  during  such  thirty 
days  by  the  court  or  a  judge  thereof,  and  must  be  printed,  and  briefly  and 
distinctly  state  its  grounds,  and  be  supported  by  certiflcate  of  counsel,  and 
will  not  be  granted,  or  permitted  to  he  argued,  unless  a  judge  who  concurred 
in  the  judgment  desires  it  and  a  majority  of  the  court  so  determines."  (202 
Fed.  xix.)  In  the  Heventh  Circuit  this  rule  is  numbered  27,  and  reads  as  fol- 
lows :  "A  petition  for  rehearing  must  be  tiled  witliin  thirty  days  after  entry 
of  judgment  or  decree,  or  after  filing  of  the  opinion,  shall  be  in  print,  and  be 
served  forthwith  by  copy  upon  the  opposing  party,  who,  within  twenty  days 
from  such  service,  may  file  a  printed  answer,  and  the  petition  shall  he  deter- 
mined without  oral  arguments,  unless  otherwise  ordered.  If  a  petition  be  not 
filed  within  the  time  allowed,  and  upon  the  overruling  of  a  petition,  the  clerk 
shall,  without  special  order,  issue  the  mandate  of  the  court  to  the  court  below. 
Twenty  copies  of  such  petition  or  answer  shall  be  filed  with  the  clerk  of  this 
court."  In  the  Eicjhth  Circuit  the  following  takes  the  place  of  the  first  part 
of  this  rule  up  to  the  words  "briefly  and  distinctly"  :  "1.  A  petition  for  re- 
hearing may  be  presented  and  tiled  within  sixty  days  after  the  date  of  the  judg- 
ment or  decree,  and  jurisdiction  to  hear  and  decide  the  questions  presented 
thereby  is  reserved,  notwithstanding  the  lapse  of  the  term  within  the  sixty 
days.  2.  Such  petition  for  rehearing  must  he  printed  and  twenty  copies  thereof 
filed  with  the  clerk  and  must."  (188  Fed.  xix,  xx.)  In  the  Ninth  Circuit  the 
rule  reads :  A  petition  for  rehearing  may  he  presented  within  30  days  after 
judgment.  It  must  be  printed,  and  briefly  and  distinctly  state  its  grounds,  and 
be  supported  by  certificate  of  counsel  that  in  his  judgment  it  is  well  founded, 
and  that  it  is  not  interposed  for  delay.  Twenty  printed  copies  must  be  filed 
with  the  clerk  of  this  court.      (208  Fed.) 

loo  In  the  Second  Circuit  this  is  Rule  27.     In  the  Sixth  Circuit  this  is  Rule 


RULES  OF   THE  CIRCUIT   COURTS   OF  APPEALS  4711 

and  levied,  from  the  date  of  the  judgment  below  until  the  same  is  paid,  at 
the  same  rate  that  similar  judgments  bear  interest  in  the  courts  of  the  State 
or  Territory  101  where  such  judgment  was  rendered. 102 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on  the 
judgment  of  the  inferior  court,  and  shall  appear  to  have  been  sued  out 
merely  for  delay,  damages  at  a  rate  not  exceeding  ten  per  cent.,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of  money  in 
cases  in  equity,  unless  otherAvise  ordered  by  this  court. 

4.  In  cases  in  admiralty,  damages  and  interest  may  be  allowed,  if  specially 
directed  by  the  court.103 

26  and  reads  as  follows :  "1.  Where  a  judgment  or  decree  of  the  District 
Court  at  law,  in  equity,  bankruptcy  or  admiralty,  requiring  the  payment  of 
money,  is  affirmed  by  this  court,  interest  thereon  from  its  date  and  until  pay- 
ment shall  be  calculated  and  levied  at  the  same  rate  borne  by  similar  judg- 
ments or  decrees  in  the  courts  of  the  state  where  such  District  Court  sits.  2. 
Where,  in  any  such  case,  the  review  in  this  court  has  delayed  proceedings  to 
collect  the  award  in  the  District  Court,  and  shall  appear  to  this  court  to  have 
been  had  or  prosecuted  merely  for  delay,  damages  at  a  rate  not  exceeding  ten 
per  cent,  of  the  award,  and  in  addition  to  interest,  may  be  imposed  by  this 
court."  (202  Fed.  xvii.)  In  the  Seventh  Circuit  this  is  Rule  28.  Subdivision 
1  reads  as  follows :  "1.  When  a  judgment  for  the  payment  of  money  is 
affirmed  by  this  court,  the  interest  thereon  shall  be  calculated  and  levied  from 
the  date  of  the  judgment  below  until  the  same  is  paid,  and  at  the  same  rate 
that  similar  judgments  bear  interest  in  the  courts  of  the  state  where  such 
judgment  was  rendered. 

1"!  In  the  First,  Third,  Fourth,  Sia-th  and  Seventh  Circuits,  the  words  "or 
territory"  are  omitted. 

102  In  the  Seventh  Circuit  subdivision  5  is  added  :  "5.  In  cases  where  money 
Is  paid  into  court,  any  party  interested  may  move  for  an  order  that  the  clerk 
deposit  the  same  under  the  direction  of  the  court.  On  deposits  so  made,  the 
clerk  shall  account  for  such  interest  as  he  may  have  collected  on  the  fund." 

103  In  the  Second  Circuit  this  is  Rule  28.  In  the  Third  Circuit  the  following 
subdivision  is  added :  "7.  In  pursuance  of  the  act  of  Congress  of  February 
19,  1897  (29  St.  at  L.  536,  c.  263)  and  of  the  order  of  the  Supreme  Court 
of  January  10,  1898,  as  amended  February  28,  189S  (90  Fed.  clxxi),  tlie  fol- 
lowing table  of  fees  and  costs  is  established  for  this  court:  (See  in  connection 
with  this  rule  the  table  of  costs  in  202  Fed.  xix.)  In  the  Fourth  Circuit,  see 
subdivision  7  of  this  rule  for  table  of  fees  and  costs.  (233  Fed.  xviii.)  In  the 
Sixth  Circuit,  this  is  Rule  27  and  reads  as  follows  :  "1.  Where  any  case  shall 
be  dismissed  out  of  this  court  for  lack  of  jurisdiction  herein,  only  such  costs  as 
are  Incidental  to  liearing  and  determining  the  question  of  jurisdiction  will  he 
awarded;  in  all  other  cases  (except  when  provided  by  statute  or  general  rule), 
upon  the  final  disposition  of  a  proceeding  in  this  court,  costs  will  be  awarded 
to  the  party  here  prevailing,  unless  the  court,  by  special  direction,  denies,  other- 
wise awards  or  apportions  the  costs.  2.  In  cases  to  which  the  United  States 
is  a  party,  no  costs  in  this  court  will  be  awarded.  3.  In  denying  or  appor- 
tioning costs  under  clause  1.  the  court  will  enforce,  as  far  as  possible,  the  duty 
of  each  party  to  confine  within  the  limits  prescribed  by  Rules  10  and  15  the  hill 
of  exceptions,  statement  of  evidence  and  transcript.  4.  The  cost  of  stenog- 
raiihers'  transcripts  of  testimony  used  in  settling  a  l)ill  of  exceptions  or  a  state- 
ment of  evidence,  will  not  be  taxed  in  this  court,  but  shall  be  awarded  and 
taxed  by  the  court  below  after  mandate,  as  this  court  may  direct,  or.  Licking 
such  direction,  as  to  that  court  shall  sc(Mn  proper.  5.  When  costs  are  allowed, 
it  shall  be  the  duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of 
the  mandate  or  other  process  sent  to  the  court  below,  and  annex  to  the  same  a 
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31.  COSTS.104 

1.  In  all  eases  where  any  suit  shall  be  dismissed  in  this  court,  except 
where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be  allowed 
to  the  defendant  in  error  or  appellee,  unless  otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  aflELrmance  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless  otherwise 
ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs  shall 
be  allowed  to  the  plaintiff  in  error  or  appellant,105  unless  otherwise  ordered 
by  the  court.  The  cost  of  the  transcript  of  the  record  from  the  court  below 
shall  be  taxable  in  that  court  as  costs  in  the  case.106 


bill  of  items  taxed  in  detail.  6.  The  proper  fees  of  the  clerk  therefor  shall 
be  paid  before  any  transcript  of  the  record  in  any  case  shall  be  transmitted  to 
the  Supreme  Court."  (202  Fed.  xix.)  See  in  connection  with  this  rule  the 
table  of  Costs  established  by  the  Supreme  Court  for  the  Circuit  Court  of  Appeals. 
February  28,  1898.  (202  Fed.  xix.)  In  the  Seventh  Circuit  this  is  Rule  29  and 
reads  as  follows :  "1.  When  any  suit  shall  be  dismissed  in  this  court,  except 
for  want  of  jurisdiction,  costs  shall  be  allowed  to  the  defendant  in  error  or 
appellee,  unless  otherwise  agreed  by  the  parties.  2.  In  every  case  of  a  judg- 
ment or  decree  affirmed  in  this  court  costs  shall  be  allowed  to  the  defendant 
in  error  or  appellee  unless  otherwise  ordered  by  the  court.  3.  In  every  case 
of  reversal  of  a  judgment  or  decree  in  this  court  costs  shall  be  allowed  to  the 
plaintifE  in  error  or  appellant  unless  otherwise  ordered  by  the  court.  The  costs 
of  the  transcript  of  the  record  from  the  court  below  shall  be  taxable  in  that 
court  as  costs  in  the  case.  4.  No  costs  shall  be  allowed  in  this  court  for  or 
against  the  United  States.  5.  When  costs  are  allowed  in  this  court,  it  shall 
be  the  duty  of  the  clerk  to  insert  the  amount  thereof  in  the  body  of  the  man- 
date, or  other  proper  process,  sent  to  the  court  below,  directing  to  award  execu- 
tion thereupon  and  to  annex  to  the  same  the  bill  of  items  taxed  in  detail.  6.  In 
all  cases  certified  to  the  supreme  court  or  removed  thereto  by  certiorari  or 
otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  before  a  transcript 
of  the  record  shall  be  transmitted  to  the  Supreme  Court.  7.  The  fees  of  the 
clerk  of  this  court,  as  prescribed  by  order  of  the  Supreme  Court,  made  February 
28,  1898,  are  as  follows:  (See  table  in  202  Fed.  xix.)"  In  the  Mnth,  Circuit 
subdivision  1  reads :  "1.  In  all  cases  where  any  suit  shall  be  dismissed  in 
this  court,  costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  unless 
otherwise  ordered  by  the  court.'' 

1"*  In  the  Eighth  Circuit  the  clause  "except  when  the  dismissal  shall  be  for 
want  of  jurisdiction"  is  omitted. 

105  In  the  Kinth  Circuit  the  words  "including  the  cost  of  the  transcript  from 
the  court  below"  are  here  inserted. 

108  In  the  Second  Circuit  subdivision  3  reads :  "In  cases  of  reversal  of  any 
judgment,  decree  or  order  in  this  court,  costs  shall  be  allowed  to  the  party 
seeking  review,  unless  otherwise  ordered  by  the  court.  The  cost  of  the  tran- 
script of  the  record  from  the  court  below  shall  be  taxable  in  this  court  as 
part  of  such  costs,  and  the  clerk  of  the  court  below  shall  send  to  the  clerk  of 
this  court  with  the  transcript  of  record  a  certificate  of  the  cost  of  such  tran- 
script." In  the  Fourth  Circuit,  instead  of  the  last  sentence  of  this  subdivision, 
the  following  is  inserted  :  "The  cost  of  the  transcript  of  the  record  and  proofs 
from  the  court  below,  and  the  expense  of  printing  the  same,  when  printed  below, 
shall  be  taxable  in  that  court  as  costs  in  the  case.  The  expense  of  printing, 
however,  shall  be  taxed  at  actual  cost  (to  be  shown  by  the  affidavit  of  the 
printer),  but  in  no  event  to  exceed  twenty  cents  per  folio  of  one  hundred  words." 
(2S3  Fed.)  In  tlie  Eighth  Circuit,  instead  of  the  second  sentence  in  subdi- 
vision   "    of    this    rule    the    following    is    inse^'tod  :    "Wliere    the    record    has    been 
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4.  Neither  of  the  foreging  sections  shall  npply  to  cases  -nhere  the  United 
States  are  a  party,  but  in  such  cases  no  costs  shall  be  allowed  in  this 
court  for  or  against  the  United  States.107 

5.  When  costs  are  allowed  in  this  court,  it  (shall  be  the  duty  of  the  clerk 
to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other  proper 
process,  sent  to  the  court  below,  and  armex  to  the  same  the  bill  of  items 
taxed  in  detail.  108 

6.  In  all  cases  certified  to  the  Supreme  Court  or  removed  thereto  by 
certiorari  or  otherwise,  the  fees  of  the  clerk  of  this  court  shall  be  paid  before 
a  transcript  of  the  record  shall  be  transmitted  to  the  Supreme  Court.109 

32.  MANDATE.llO 

In  all  cases  finally  detennined  in  this  court,  a  mandate,  or  other  proper 
process  in  the  nature  of  a  procedendo,  shall  be  issued,  on  the  order  of  this 

printed  in  this  court  under  the  provisions  of  sections  one  and  two  of  Rule  2'6, 
the  cost  of  printing  thirty  copies  of  the  transcript  of  record  from  the  court 
below  shall  be  taxed  as  costs  iu  the  case,  unless  otherwise  ordered  by  this  court, 
but  no  allowance  shall  be  made  for  the  amount  paid  to  the  clerk  of  the  court 
below  for  the  written  or  typewritten  transcript  of  the  record.  Where  the 
record  has  been  printed  in  the  court  below  and  a  copy  of  such  printed  record 
certified  to  this  court  the  cost  of  printing  twenty-five  copies  of  such  record  or 
portion  thereof  shall  be  taxable  as  costs  in  tlie  case  in  the  court  below,  unless 
otherwise  ordered  by  this  court."      (188  Fed.  xx.) 

"'  In  the  Seventh  Circuit  this  rule  is  numbered  29  and  this  subdivision  reads: 
"4.     No  costs  shall  be  allowed  in  this  court  for  or  agaiust  the  United   States." 

i«8  In  the  Fourth  Circuit  the  words  "in  detail"  are  omitted.      (193  Fed.  xviii.) 

lo^  In  the  Eighth  Circuit  the  following  is  added  to  subdivision  6  of  this  rule  : 
"except  that  no  fee  shall  be  charged  or  collected  for  any  printed  record  or 
portion  thereof,  required  by  law  to  be  used  by  the  clerk  in  the  preparation  of 
such  transcript  of  the  record."  (188  Fed.  xxi.)  In  the  Miith  Circuit  this  is 
added  to  the  rule:  "7.  Upon  the  clerk's  producing  satisfactory  evidence,  by 
affidavit  or  the  acknowledgment  of  the  parties  of  their  sureties,  of  having  served 
a  copy  of  any  bill  of  fees  due  by  them,  respectively,  in  this  court,  on  such 
parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties  or 
sureties  respectively  to  compel  payment  of  said  fees."      (208  Fed.) 

"«  In  the  Firat  Circuit  this  rule  reads:  "In  every  case  finally  determined,  a 
mandate,  or  other  proper  process  in  the  nature  of  a  procedtndo,  shall  be  issued 
to  the  court  below,  for  the  purpose  of  informing  that  court  of  the  proceedings  in 
this  court,  so  that  further  proceedings  may  be  had  in  the  court  below  as  to 
law  and  justice  may  appertain.  Such  mandate,  or  other  process,  may  issue  at 
any  time  on  the  order  of  the  court ;  but,  unless  otlierwise  ordered,  it  shall  issue 
as  of  course  after  two  calendar  months  from  tlie  entry  of  judgment,  unless  a 
petition  for  a  rehearing  has  been  filed  and  remains  undisposed  of."  In  the 
Second  Circuit  Rule  32  reads  as  follows  :  "Allowance  of  Appeals  and  Writs  of 
Error — Bail.  1.  An  appeal  or  writ  of  error  may  be  allowed  iu  tf>rm  time  or 
vacation  by  the  circuit  justice  or  by  any  circuit  judge  within  the  circuit  or  by 
any  district  judge  within  his  district,  and  the  proper  security  be  taken  and 
the  citation  be  signed  by  him,  and  lie  may  also  grant  a  supersedeas  and  stay 
of  execution  or  of  proceedings,  pending  such  writ  of  error  or  appeal.  2.  Where 
such  writ  of  error  from  this  court  is  allowed  in  the  case  of  a  conviction  of  an 
infamous  crime,  or  in  any  other  criminal  case  in  which  it  will  lie,  the  district 
court  or  the  judge  thereof,  or  any  circuit  judge  of  the  circuit  or  the  circuit 
.lustice,  shall  have  power,  after  the  citation  is  sei-ved,  to  admit  the  accused 
10  bail   in  such   amount  as  may  be  fixed."      In    the   lotirth   Circuit  tlie   followm" 
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court,  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the 
proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
court  as  to  law  and  justice  may  axipertain.lH 

33.  CUSTODY  OF  PEISONEES  ON  HABEAS  C0EPUS.112 
1.  Pending  an  appeal  from  the  final  decision   of   any   court   or  judge 

is  added :  "Such  mandate,  or  other  process,  may  issue  at  any  time  on  the 
order  of  the  court ;  but,  unless  otherwise  ordered,  it  shall  issue  as  of  course 
after  the  expiration  of  thirty  days  from  the  date  of  the  judgment  or  decree." 
See  also  note  99 — Second  Circuit.  In  the  Fifth  Circuit  as  follows  :  "Mandates 
shall  issue  at  any  time  after  twenty-one  days-  from  the  date  of  the  decision,  un- 
less an  application  for  a  rehearing  has  been  granted  or  is  pending.  A  copy  of 
the  opinion  of  this  court  shall  accompany  the  mandate  when  a  new  trial  or 
further  proceedings  are  to  be  had  in  the  lower  court,  and  the  charge  for  such 
copy  shall  be  taxed  in  the  costs  of  the  case.  Provided,  that  in  all  cases  entitled 
to  precedence  in  this  court  under  section  7  of  the  act  approved  March  3,  1891, 
the  mandate  or  other  proper  process  may  be  issued  by  the  clerk  after  the  expira- 
tion of  seven  days  from  the  date  of  the  decision,  unless  otherwise  ordered  by  the 
court  or  one  of  the  judges  thereof."  In  the  Sixth  Circuit  this  is  Rule  29  and 
reads  as  follows  :  "In  all  cases  finally  determined  in  this  court,  a  mandate,  or 
other  process  in  the  nature  of  a  procedendo,  shall  be  issued  on  the  order  of  this 
court  to  the  court  below,  for  the  purpose  of  informing  such  court  of  the  proceed- 
ings in  this  court,  so  that  further  proceedings. may  be  had  in  such  court  as  to  law 
and  justice  may  appertain.  Such  mandate  shall  not  issue  until  time  has  elapsed 
for  filing  a  petition  to  rehear,  as  defined  by  Rule  28 ;  and  no  mandate  or 
other  process  of  procedendo  shall  issue  when  a  petition  to  rehear  is  pending, 
unless  specially  ordered.  Every  mandate  shall  be  accompanied  by  a  copy  of 
the  opinion  filed  in  the  cause  in  which  it  is  issued,  and  the  charge  for  the 
same  shall  be  taxed  in  the  costs  of  the  case.  In  cases  not  requiring  special  form 
of  process,  the  mandate  (unless  otherwise  directed  by  the  court  or  a  judge 
thereof)  shall  be  issued  by  the  clerk  upon  the  expiration  of  time  for  filing  re- 
liearing  petition,  or  upon  the  denial  of  such  petition,  and  as  well  in  vacation  as 
in  term  time."  (202  Fed.  xix.)  In  the  Seventh  Circuit  this  rule  is  number 
30.  In  the  Eifjhth  Circuit  the  following  is  added  to  this  rule:  "[Note — By  an 
order  entered  March  30,  1911,  the  clerk  is  directed  to  issue  a  mandate  or  other 
proper  process,  to  the  court  below,  in  all  cases,  60  days  after  the  final  disposi- 
tion thereof,  except  in  cases  where  it  shall  be  otherwise  expressly  ordered.]" 
(188  Fed.  xxi.)  In  the  Ninth  Circuit  this  rul»  reads  as  follows:  "In  all  cases 
finally  determint'd  in  this  court,  a  mandate  or  other  proper  process  in  the  nature 
of  a  procedendo  shall,  upon  the  payment  of  any  costs  due  in  the  case,  be  issued, 
as  of  course  from  this  court  to  the  court  below,  for  the  purpose  of  informing 
such  court  of  the  proceedings  in  this  court,  so  that  further  proceedings  may  be 
had  in  such  court  as  to  law  and  justice  may  appertain.  Such  mandate,  if  not 
stayed  by  the  order  of  the  court,  shall  be  issued  on  the  expiration  of  thirty 
days  from  the  date  of  such  final  determination  unless  within  said  time  a  petition 
for  rehearing  be  filed.  In  which  case  the  mandate  shall  be  stayed  until  five  days 
after  the  determination  of  such  petition." 

m  In  the  Third  Circuit  the  rule  is  numbered  30  and  the  following  is  added: 
"Such  mandate  or  other  process  may  issue  at  any  time  on  the  order  of  the 
court,  and  when  not  otherwise  ordered,  it  shall  issue  as  of  course  at  the  expira- 
tion of  thirty  days  from  the  date  of  entering  the  final  judgment  or  final  decree 
of  this  court." 

112  In  the  Second  Circuit  this  is  Rule  30.  Rule  33  reads  :  "Security  for  Clerk's 
Fees.  1.  In  all  cases  the  plaintiff  in  error  or  appellant  on  docketing  a  case 
and  filing  a  record,  and  a  petition  on  filing  a  petition  to  revise  shall  enter  into* 
an  undertaking  with  the  clerk  for  the  payment  of  his  fees  or  otherwise  satisfy 
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decliniug  to  grant  the  writ  of  imbeas  corpus,  the  custody  of  the  prisoner 
shall  not  be  disturbed. 113 

2.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge  dis- 
charging the  writ  after  it  has  been  issued,  the  prisoner  shall  be  re- 
manded to  the  custody  from  which  he  was  taken  by  the  writ,  or  shall, 
for  good  cause  shown,  be  detained  in  custody  of  the  court  or  judge,  or  be 
enlarged  upon  recognizance,  as  hereinafter  provided. 

3.  Pending  an  appeal  from  the  final  decision  of  any  court  or  judge 
discharging  the  prisoner,  he  shall  be  enlarged  upon  recognizance,  with 
surety,  for  appearance  to  answer  the  judgment  of  the  appellate  court, 
except  where,  for  special  reasons,  sureties  ought  not  to  be  required. 

34.  MODELS,  DIAGRAMS,  AND  EXHIBITS  OF  MATEEIAL.114 

1.  Models,  diagrams,  and  exhibits  of  material,  forming  part  of  the  evi- 
dence taken  in  the  court  below,  in  any  case  pending  in  this  court,  on  writ 
of  error  or  appeal,  shall  be  placed  in  the  custody  of  the  marshal  115  of 
this  court  at  least  ten  days  before  the  case  is  heard  or  submitted. 116 

2.  All  models,  diagrams,  and  exhibits  of  material,  placed  in  the  custody 
of  the  marshal  117  for  the  inspection  of  the  court  on  the  hearing  of  a  case, 
must  be  taken  away  by  the  parties  within  one  month  after  the  case  is 
decided.     When  this  is  not  done,  it  shall  be  the  duty  of  the  marshal  118  to 

him  in  that  behalf."  In  the  Third  Circuit  this  is  Rule  ol.  In  the  tSixth  Circuit 
this  rule  is  numbered  32.  (202  Fed.  xx.)  In  the  Seventh  Circuit  this  rule  is 
numbered  31. 

'i"  In  tlie  Second  Circuit  the  words  "by  bail  or  otherwise"  are  added. 

1'^  In  tl;e  Second  Circuit  this  is  Rule  31.  Rule  34  is  as  follows  :  "Adding 
Cases  to  General  Calendar.  Thirty  days  after  the  record  in  any  cause  has 
been  printed  and  filed  with  the  clerk  he  shall  add  the  cause  to  the  General 
Calendar.  After  the  fiist  Monday  in  March,  in  any  term,  no  cause,  except  a 
writ  of  error  in  a  criminal  case,  shall  be  added  to  the  General  Calendar  for  that 
term  without  a  motion  tlierefor  being  made  in  open  court."  In  the  Sixth  Cir- 
cuit, tliis  rule  is  nuuibi-red  30  and  reads  :  "1.  Physical  exhibits,  not  returned 
with  the  record  but  which  are  to  be  used  on  the  hearing,  shall  be  placed  in 
the  custody  of  the  marshal  of  this  court  at  least  ten  days  uel'ore  the  case  is 
heard  or  submitted.  2.  All  such  physical  exhibits  shall  be  taken  away  by  the 
parties  promptly  after  the  mandate  issues.  When  tliis  is  uot  done,  it  shall  be 
the  duty  of  the  marslial  to  notify  the  counsel  in  the  case,  by  mail  or  otherwise, 
of  the  requirements  of  this  rule,  and  if  the  articles  are  not  removed  within  rea- 
sonable time  after  the  notice  is  given,  he  shall  destroy  them  or  make  such 
other  disposition  of  them  as  to  him  may  seem  best."  (202  Fed.  xix.)  In  the 
Scoenth  Circuit  this  rule  is  numbered  32. 

"6  In  tlie  Second  Circuit  the  following  words  shall  follow  "clerk  of  this  court 
before  argument  begins,"  instead  of  "marshal  •  *  *  or  submitted."  In  the 
Fourth  Circuit,  the  word  'clerk,''  is  inserted  in  place  of  the  word  "marshal," 
throughout.      (233   Fed.) 

11"  In  the  Second  Circuit  subdivision  2  reads  as  follows:  "Three  copies  must 
be  furnished  for  the  use  of  the  court  of  any  maps,  charts,  plans,  diagrams  or 
other  papers  or  documents  which  it  is  intended  to  refer  to  on  the  argument, 
and  which  are  not  contained  in  the  transcript  of  record  as  certified  from  the 
court  below." 

"'In  ttie  Second  Circuit  "clerk." 

"8  In  the  Second  Circuit  the  words  "when  this  Is  done"  are  omitted  and 
instead  of  "marshal"  the  word  "clerk." 
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notify  the  counsel  in  the  case,  by  mail  or  otherwise,  of  the  requirements  of 
this  rule,119  and,  if  the  articles  are  not  removed  -within  a  reasonable  time 
after  the  notice  is  given,  he  shall  destroy  them,  or  make  such  other  dispo- 
sition 120  of  the  mandate  of  this  court  by  the  court  below. 

•i"  In  the  iSecond  Circuit  the  remainder  of  this  subdivision  reads:  "and  if 
articles  are  not  removed  within  the  time  above  specified,  he  shall  destroy  them, 
or  make  such  other  disposition  of  them  as  to  him  may  seem  best." 

1-"  In  the  Third  Circuit  this  is  Rule  32,  and  the  words  "of  them  as  to  him 
may  seem  best"  are  added. 

ADDITIONAL   RULES. 

In  the  First  Circuit  there  is  this  additional  rule  :  Kule  35.  "Error  in  criminal 
cases. — On  or  after  the  allowance  of  a  writ  of  error  in  a  criminal  case  cogniz- 
able by  this  court,  the  justice  or  judge  wlio  allowed  the  writ,  or  the  court  which 
entered  the  judgment,  or  any  judge  thereof,  shall  have  power  to  admit  to  bail 
the  plaintiff  in  error,  according  to  the  rules  of  law  applicable  to  this  case."  (90 
Fed.  ix.)  Rule  S6.  "Petitions  in  bankruptci/  cases. — 1.  On  the  filing  of  a  peti- 
tion for  the  exercise  of  the  power  of  superintendence  arid  revision  vested  in  this- 
court  by  the  act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,  approved  July  1,  1898,  or  under  any  acts  which  may  hereafter 
be  passed  in  addition  thereto  or  amendatory  thereof,  the  clerk  shall  issue,  as  of 
course  an  order  to  show  cause,  returnable  two  weeks  from  the  date  thereof, 
which  shall  be  served  by  copy  on  each  of  the  adverse  parties  named  in  the 
petition  as  a  person  against  whom^  relief  is  desired,  or  his  solicitor  in  the  pro- 
ceeding in  the  District  Court,  at  least  one  week  before  the  return  day  of  the 
order,  which  service  shall  be  made  by  the  marshal  or  his  deputy  in  the  district 
wliere  the  party  or  solicitor  served  resides.  2.  Within  one  calendar  month 
after  the  return  day  of  the  order  to  show  cause,  either  party  may  demur,  plead 
or  answer ;  but  the  determination  of  any  demurrer,  plea  or  answer,  shall  be 
final,  and  no  order  to  plead  over  will  be  allowed  ;  and  any  party  may  secure 
in  his  answer  all  the  advantages  of  a  demurrer  or  plea,  or  both,  by  in.serting 
therein  the  proper  allegations  therefor.  No  demurrer  shall  be  general,  and  no 
cause  of  demurrer  shall  be  allowed  unless  specifically  set  forth  therein.  3.  There 
shall  be  no  pleadings  in  reply  by  the  petitioner ;  but  any  new  matter  properly 
in  reply  shall  be  available  without  the  same  being  pleaded  in  the  petition,  or 
otherwise.  4.  A  motion  to  dismiss  may  be  filed  within  the  time  allowed  for  a 
demurrer,  plea  or  answer ;  or  tlie  subject  matter  thereof,  if  it  relates  to  the 
substance  of  the  proceeding  or  to  the  jurisdiction  of  the  court,  may  be  availed 
of  on  demurrer,  plea  or  answer,  by  proper  allegations  ;  and  whenever  a  motion 
to  dismiss  is  seasonably  filed,  the  time  for  filing  demurrer,  plea  or  answer,  will 
run  from  the  day  on  which  an  order  may  be  entered  overruling  the  motion. 
Every  motion  to  dismiss  shall  be  filed  in  print,  accompanied  with  a  printed 
brief;  and  each  of  the  opposing  parties  shall  forthwith  be  served  by  the  clerk, 
through  the  mail  or  otherwise,  with  a  copy  of  the  motion  and  of  the  brief,  and 
he  may  file,  in  print,  a  brief  in  reply  within  two  weeks.  At  the  expiration  of 
the  time  allowed  for  filing  the  brief  in  reply,  the  motion  and  briefs  will  be 
distributed  by  the  clerk  to  the  circuit  judges,  and  to  the  district  judge,  senior 
in  commission,  who  is  not  disqualified.  Thereupon,  the  motion  will  be  disposed 
of  by  the  court  on  the  briefs,  unless,  at  its  own  suggestion,  or  for  good  cause 
shown,  the  court  shall  order  oral  arguments.  5.  So  much  of  Rule  14  as  relates 
vira  voce  proofs  in  the  District  Courts,  or  to  further  proof  in  instance  causes 
Id  admiralty  shall  apply  to  appeals  and  petitions  authorized  by  the  act  afore- 
said, or  by  acts  hereafter  passed  additional  thereto  or  amendatory  thereof ; 
provided  any  record  on  any  such  appeal  or  petition  may  be  supplemented  by 
any  matter  agreed  to  in  writing  by  the  parties  and  filed  with  the  clerk.  6.  The 
rules  with  reference  to  records,  printing  and  briefs,  and  all  other  rules,  except 
as  herein  modified,  shall  apply  to  the  proceedings  to  which  this  order  relates.     7. 
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Nothing  herein  shall  prevent  the  court,  from  time  to  time,  from  making,  for 
special  cause,  orders  diminishing  or  enlarging  the  times  named  herein,  or  any 
other  orders  suitable  to  expedite  the  proceeding  or  to  prevent  injustice."  (94 
Fed.  ill.)  Rule  37.  "Appeals  and  writs  of  error  from  and  to  the  District  Court 
of  the  United  States  for  the  District  of  Porto  Rico,  and  from  the  Supreme 
Court  of  the  District  of  Porto  Rico  whenever  by  law  they  can  be  taken,  shall 
be  taken  within  six  calendar  months  from  the  time  when  the  right  to  such  an 
appeal  or  writ  of  error  accrues,  and  not  afterwards,  by  filing  a  claim  for  the 
appeal  in  the  registry  of  the  court  appealed  from,  or  by  suing  out  a  writ  of 
error  from  the  Court  of  Appeals,  or  from  the  court  or  judge  in  Porto  Rico,  as 
the  case  may  be."  (23.5  Fed.)  Rule  38.  "Petitions  to  superintend  and  revise 
under  clause  'b,'  section  24,  Bankruptcy  Law,  shall  be  filed  within  thirty  days 
from  the  date  of  the  proceeding  sought  to  be  revised,  but  shall  not  operate  as 
a  supersedeas  unless  upon  order  of  the  judge  who  passed  tlie  order  in  question 
or  one  of  the  judges  of  this  court." 

In  the  Second  Circuit:  Rule  35,  adopted  May  S,  1897.  "1.  An  appeal  or  writ 
of  error  from  a  Circuit  Court  or  a  District  Court  to  this  court  in  the  cases 
provided  for  in  sections  6  and  7  of  the  act  entitled  'An  act  to  establish  Circuit 
Courts  of  Appeals  and  to  define  and  regulate  in  certain  cases  the  jurisdiction 
of  the  courts  of  the  United  States  and  for  other  purposes,  approved  Marcli  3, 
1891,  and  acts  to  amend  said  act,  approved  February  18,  1895,  and  January  20, 
1897,  may  be  allowed  in  term  time  or  vacation  by  the  circuit  justice  or  by  any 
circuit  judge  within  the  ciixuit,  or  by  any  district  judge  within  his  district,  and 
the  proper  security  be  taken  and  the  citation  be  signed  by  him,  and  he  may 
also  grant  a  supersedeas  and  stay  of  execution  or  of  proceedings,  pending  such 
writ  of  error  or  appeaL  2.  Where  such  writ  of  error  from  this  court  is  allowed 
in  the  case  of  a  conviction  of  an  infamous  crime  or  in  any  other  criminal  case 
in  which  it  will  lie,  the  District  Court,  or  the  judge  thereof,  or  any  circuit  judge 
of  the  circuit  shall  have  power,  after  the  citation  is  served,  to  admit  the  accused 
to  bail  in  such  amount  as  may  be  fixed."  Rule  36.  May,  1898.  "1.  In  all  cases 
the  plaintiff  in  error  or  appellant  on  docketing  a  case  and  filing  a  record,  shall 
enter  into  an  undertaking  with  the  clerk,  for  the  payment  of  his  fees  or  other- 
wise satisfy  him  in  that  behalf.  2.  At  the  expiration  of  ten  days  after  a  case 
has  been  decided,  the  order  or  decree  thereon  will  be  entered  by  the  court,  and 
the  clerk  will  thereupon  prepare  and  tax  the  bill  of  costs  and  issue  the  mandate. 
Within  said  ten  days  the  parties  may  file  with  the  clerk  their  proposed  orders 
or  decrees  and  bills  of  costs  with  proof  of  service  of  the  same  upon  the  opposing 
attorneys."  Rule  37,  May  3,  19(n.  "In  the  preparation  of  briefs  any  citations 
made  from  Federal  Cases  must  be  accompanied  by  the  citation  of  the  original 
report  of  the  case,  or,  when  the  case  is  not  elsewhere  reported  than  in  the 
Federal  Cases,  by  a  statement  to  that  effect."  Rule  38,  May  3,  1897.  "Petitions 
to  review  orders  in  bankruptcy  filed  under  the  provisions  of  section  24b  of  the 
Bankruptcy  Act,  must  be  filed  and  served  within  ten  days  after  the  entry  of  the 
order  sought  to  be  reviewed,  and  a  transcript  of  the  record  of  the  proceedings 
in  the  bankruptcy  court  of  the  matter  to  be  reviewed'must  be  filed  and  tlie  cause 
docketed  within  thirty  days  thereafter,  but  the  judge  of  tlie  bankruptcy  court 
may  for  good  cause  shown  enlarge  the  time  for  filing  the  petition  or  record, 
the  order  of  enlargement  to  be  made  and  filed  with  the  clerk  of  this  court  before 
the  expiration  of  the  times  hereby  limited  for  filing  the  petition  and  record 
respectively." 

In  the  Third  Circuit  the  following  order  was  made  December  7,  1892  :  "It  is 
ordered  that  hereafter  there  shall  be  but  a  single  court  docket  and  no  'special 
docket'  and  cases  shall  be  placed  thereon  as  follows :  I.  Those  cases  on  the 
trial  or  hearing  of  which  both  of  the  circuit  judges  shall  be  competent  to  sit. 
II.  Those  cases  on  the  trial  or  hearing  of  which  the  circuit  judge  oldest  in 
commission  shall  be  competent  to  sit.  III.  Those  cases  on  the  trial  or  hearing 
of  which  the  circuit  judge  youngest  in  commission  shall  be  competent  to  sit. 
Under  and  with  respect  to  each  of  these  three  general  divisions,  there  shall  be 
placed  first  in   order  upon   the  docket  those  cases  in  which   the  district  Judge 
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assigned  Tor  the  term  shall  be  competent  to  sit,  and  immediately  thereafter  tlie 
cases  in  which  he  will  not  be  competent  to  sit.  Subject  to  the  foregoing,  the 
cases  shall  be  arranged  in  proper  chronological  order.  The  clerk  in  making  his 
docket  shall  not  set  down  for  argument  any  cause  for  any  Saturday  of  the  term 
for  which  such  docket  is  intended,  and  tliis  court  will  meet  on  said  days  for 
consultation  only." 

In  the  Fourth  Circuit:  lluJe  35.  "Saturday  Conference  Days.  The  clerk  in 
making  his  docket  shall  not  set  down  for  argument  any  cause  for  any  Saturday 
of  the  term  for  which  such  docket  is  intended,  and  this  court  will  meet  on  said 
days  for  consultation  only."  (233  Fed.)  Kule  36.  "Bankruptcy.  1.  Upon 
the  filing  of  the  petition  for  review  as  provided  for  in  section  24(b)  of  the  act 
to  establish  a  uniform  system  of  bankruptcy  throughout  the  United  States, 
approved  July  1,  1898,  the  clerk  of  this  court  shall  docket  the  cause,  and  shall 
forthwith  serve  a  certified  copy  of  the  petition  upon  the  respondent  or  re- 
spondents, or  his  or  their  solicitor,  through  the  mail  or  otherwise,  together  with 
a  notice  to  the  respondent  or  respondents,  to  answer,  demur,  or  move  to  dis- 
miss the  said  petition,  within  fifteen  days  from  the  date  of  such  notice.  Peti- 
tions to  review  orders  in  bankruptcy  filed  under  the  provisions  of  section  24-b 
of  the  Bankruptcy  Act  must  be  filed  within  ten  days  after  the  entry  of  the 
order  sought  to  be  reviewed,  but  any  Judge  of  this  court  may,  for  good  cause 
shown,  enlarge  the  time  for  filing  the  petition,  provided,  the  order  of  enlarge- 
ment is  made  before  the  expiration  of  the  time  hereby  limited  for  filing  the 
petition.  Said  order  to  be  filed  with  the  clerk  of  this  court.  2.  The  petitioner 
shall  cause  a  certified  printed  transcript  of  the  record  and  proceedings  of  the 
bankruptcy  court  of  the  matter  to  be  reviewed,  to  be  filed  in  the  clerk's  oflice 
of  this  court  within  forty  days  from  the  date  of  the  filing  of  his  petition  for 
review.  3.  By  consent  of  all  parties  to  the  cause,  by  stipulation  in  writing 
filed  with  the  clerk  of  this  court,  the  petitioner  may  cause  a  transcript  of  the 
record  and  proceedings  of  the  bankruptcy  court  of  the  matter  to  be  reviewed 
to  be  filed  in  the  clerk's  ofl5ce  of  this  court  in  lieu  of  a  certified  printed  tran- 
script as  above  mentioned,  and  thereupon  the  clerk  of  this  court  shall  cause 
the  record  to  be  printed  as  provided  in  the  23rd  rule  of  this  court,  and  furnish 
counsel  on  both  sides  with  three  copies  each.  4.  And  such  causes  shall  stand 
for  hearing  in  their  regular  order.  But  either  side  may,  upon  ten  days'  notice 
given  to  the  opposing  counsel,  have  the  cause  heard,  either  at  term  time,  or  in 
vacation,  or  in  chambers,  upon  the  briefs,  unless  at  its  own  suggestion,  or  for 
good  cause  shown,  the  court  shall  order  oral  argument.  5.  That  all  causes 
coming  up  by  appeal  as  provided  in  section  25  of  said  bankruptcy  act  shall 
stand  for  hearing  in  this  court,  either  in  term  time  or  in  vacation,  and  may 
be  called  up  by  either  party  upon  ten  days'  notice,  as  provided  in  section  4 
of  this  rule.  6.  All  rules  of  this  court  (except  as  herein  modified)  shall  apply 
to  the  proceedings  in  bankruptcy  to  which  this  rule  relates.  7.  Nothing  herein 
shall  prevent  the  court,  from  making,  for  special  cause,  orders  diminishing  or 
enlarging  the  times  named  herein,  or  any  other  order  suitable  to  expedite  the 
proceeding  or  to  prevent  injustice."  Kule  37.  The  foregoing  rules  shall  be 
in  force  on  and  after  April  1,  1912.  Bule  3S.  On  and  after  February  1,  1913, 
the  contents  of  transcripts  of  record  on  appeal  in  equity  and  admiralty  causes 
and  on  appeal  (as  distinguished  from  petitions  for  revision)  in  bankruptcy 
causes,  shall  be  governed  by  Rules  75,  76  and  77  of  the  Rules  of  Practice  for 
the  Courts  of  Equity  of  the  United  States,  promulgated  by  the  Supreme  Court 
of  the  United   States,  November  4,  1912,  which  rules  are  as  follows  : 

In  the  Fifth  Circuit:  Kule  35.  "Order  in  relation  to  assignments  of  cases  for 
hearing.  Unless  otherwise  ordered  by  the  senior  circuit  judge,  thirty  days  prior 
to  the  opening  of  a  regular  session  of  this  court  the  clerk  is  directed  to  assign 
cases  for  hearing  as  follows  :  At  Atlanta,  Georgia,  four  cases  per  day  for  the 
first  three  days  of  each  week ;  at  Montgomery.  Alabama,  four  cases  per  day 
for  the  first  three  days  of  each  week ;  at  Fort  Worth,  Texas,  four  cases  per 
day  for  the  first  three  days  of  each  week :  at  New  Orleans,  Louisiana,  two  cases 
per   day   for   the  first  three   days    of   each    week.      The   above   assignments   shall 


RULES  OF   THE   CIRCUIT   COURTS   OF   APPEALS  4719 

be  made  in  accordance  witli  cxistin;:  law  rugulatiug  tlie  return  of  appeals,  writs 
of  error  and  other  appellate  proceedings  in  the  Fifth  Judicial  Circuit,  provided 
that  cases  entitled  by  law  to  preference  in  hearing  and  bankruptcy  cases  shall 
be  first  assigned,  and  cases  whether  preference  or  not  may,  upon  stipulation  of 
the  parties  filed  with  the  clerk,  be  assigned  for  hearing  at  any  other  place  or 
session  of  this  court  designated  in  such  stipulation.  Except  as  hereinabove  pro- 
vided, the  assignment  of  cases  at  New  Orleans,  Louisiana,  shall  be  grouped  by 
states,  so  as  to  permit  the  hearing  of  cases  from  one  state  before  the  cases 
from  the  next  state  in  order  shall  be  called."  Kule  36.  "Assignment  of  judoea. 
It  is  ordered  that,  whenever  a  full  bench  of  three  judges  shall  not  be  made  up 
by  the  attendance  of  the  associate  justice  of  the  Supreme  Court  assigned  to 
the  circuit  and  of  the  circuit  judges,  so  many  of  the  district  judges  in  the 
order  of  seniority  of  their  respective  commissions,  and  qualified  to  sit,  as  may 
be  necessary  to  make  up  a  full  court  of  three  judges,  are  hereby  designated 
and  assigned  to  sit  in  this  court ;  provided,  however,  that  the  court  may  at 
any  time,  by  particular  assignment,  designate  any  district  judge  to  sit  as  afore- 
said." Rule  37.  "Writs  of  error  in  criminal  cases.  1.  Writs  of  error  to  review 
criminal  cases  tried  in  any  District  or  Circuit  Court  of  the  United  States  within 
this  circuit,  which  may  be  reviewed  under  the  provisions  of  the  act  of  March 
3,  1891,  creating  this  court,  and  the  act  of  Congress  amendatory  thereof, 
approved  January  20,  1897,  may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  by  either  of  the  circuit  judges,  or  by  any 
district  judge  who  presided  on  the  trial,  and  the  proper  security  be  taken,  and 
the  citation  be  signed  by  him,  and  he  may  also  grant  a  supersedeas  and  stay  of 
execution  or  proceedings  pending  tlie  determination  of  such  writ  of  error.  2. 
Where  such  writ  of  error  is  allowed  in  any  criminal  case  as  aforesaid,  the 
Circuit  or  District  Court,  before  which  the  accused  was  tried,  or  the  trial  judge, 
or  the  circuit  justice  assigned  to  the  circuit,  or  either  of  the  circuit  judges  shall 
have  the  power,  after  the  citation  has  been  duly  served,  to  admit  the  accused  to 
bail  in  such  amount  as  may  be  tixed,  such  bail  bond  to  be,  as  near  as  may  be, 
in  the  form  prescribed  in  the  appendix  to  these  rules."  For  the  appendix  to 
this  rule  see  90  Fed.  xcvii.  Kule  3S.  "Petitions  to  superintend  and  revise,  under 
clause  'b,'  section  24,  Bankruptcy  Law,  shall  be  filed  within  thirty  days  from 
the  date  of  the  proceedings  sought  to  be  revised,  but  shall  not  operate  as  a 
supersedeas  unless  upon  order  of  the  judge  who  passed  the  order  in  question, 
or  one  of  the  judges  of  this  court." 

In  the  Sixth  Circuit:  Rule  17.  "rrocecdinijs  in  forma  pauperis.  1.  Applica- 
tions for  leave  to  proceed  in  this  court  pursuant  to  the  act  of  July  20,  1892,  as 
amended  June  25,  1910,  must  he  by  special  motion  with  notice  under  Rule  24. 
If  made  before  return  is  filed  in  this  court,  notice  shall  be  served  upon  the 
adverse  counsel  in  the  District  Court.  The  showing  by  affidavit  must  be  suffi- 
cient to  satisfy  this  court  that  the  appellant  is  entitled  to  the  benefit  of  the  act. 
2.  If  appellant  was  plaintiff  or  complainant  below,  he  must,  with  his  applica- 
tion to  this  court,  make  it  appear  whether  or  not  any  other  person — attorney, 
counsel,  or  otherwise — is  beneficially  interested  in  the  recovery  sought,  and,  if 
so,  that  every  such  person  is,  because  of  his  poverty,  unable  to  pay,  or  give 
security  for,  the  costs  from  which  appellant  seeks  to  be  excused."  (202  Fed. 
xii.)  Rule  22.  "The  heariny  calendar.  1.  Upon  the  expiration  of  the  time 
limited  for  filing  briefs,  the  case  sliall  stand  for  hearing  when  reached.  2. 
A  calendar,  containing  all  cases  docketed  and  not  heard,  shall  be  printed  by 
the  clerk  for  the  October,  January  and  April  sessions.  The  cases  on  the  calen- 
dar which  stand  for  hearing  under  clause  1  will  be  called  for  argument  in  their 
order  (as  far  as  practicable)  on  the  calendar,  except  as  special  advancements 
may  have  been  made.  3.  By  leave  of  court  and  on  motion  of  either  party 
(1)  cases  entitled  by  statute  to  precedence,  (2j  criminal  cases,  (3)  appeals, 
writs  of  error  or  petitions  to  revise  in  bankruptcy  matters,  and  (4)  cases  which 
are  for  the  second  time  in  this  court, — may  be  advanced  and  set  for  a  designated 
session.  The  court  may  also,  on  its  own  motion  or  for  good  cause  shown  on 
motion   of  either  party,    advance   any   case   to   be  heard   at  any   session,   though 
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the  time  permitted  under  the  rules  for  filing;  briefs  may  not  have  expired  at  ttie 
day  set  for  hearing.     4.     Not  more  than  three  cases  will  be  heard  on  one  day 
(counting,  however,  as  one  case,  two  or  more  which  are  heard   together).     The 
call   for   the   next  day   shall,   at   the  adjournment  of   court,   be  exhibited   in    the 
clerk's   office.      Counsel   choosing  to   rely    on   the  judgment  of  the   clerk   as   to 
the  probable  time  of  hearing  any  case  must  do  so  at  their  own  risk.     5.    When 
the  case  is  called,  if  either  party  is  ready,  the  case  will  be  heard.     If  there  is  no 
appearance  for  either  party,  the  case  will  be  dismissed.     If  the  appellant  does 
not  appear  by  counsel  or  by  printed  brief  but  the  appellee  does  appear,  the  case 
will  be  dismissed.     If  the  appellant  appears  and  the  appellee  does  not,  the  court 
will  hear  the  appellant.     6.     By  agreement  of  counsel  in  open  court  or  by  stipu- 
lation  filed   in   the   clerk's   office,   hearing  may   be   continued  once  to  any   later 
session  during  the  term  or  from  the  last  session  of  one  term  to  the  first  session 
of  the  next  term,  but  not  to  a  later  day  during  the  same  session.     Subsequent 
continuances  can  be  made  only  by  the  court  and  will  be  only  for  reasons  satis- 
factory  to   the   court ;   and  engagoment  of  counsel   in   other  courts  will  not  be 
considered   good    cause.      7.     Two   or    more   cases,    involving   the   same    question, 
may,  by  order  of  the  court,  be  heard  together,  but  they  must  be  argued  as  one 
cause."      202    P'ed.    xv,    xvi.      Rule  31.      Library.      All    moneys    collected    by    the 
clerk,   the  disposition  of  which   is  not  directed   by  law,   shall  constitute   a   fund 
to  be  expended  by  the  clerk  under  the  direction  of  the  presiding  judge,  in  the 
purchasing,   repairing  and  rebinding  of  law  books  for  the  library  of  the  court; 
and  it  shall  be  his  duty  to  render  to  the  court,  for  its  examination  and  approval, 
an   annual   account  of   such   moneys    received    by   him  and   of    his   disbursements 
thereof."      (202  Fed.  xx.)     Rule  33.     Mandamus  and  proMbition.     1.     The  alter- 
native writ  of  mandamus  will  not  be  issued,   but,   on  proper  showing,  an   order 
to   show   cause  will   be   made.      2.     The   party   desiring  a   writ  of  mandamus   or 
prohibition   shall   file   his   petition   therefor  and   showing   in   support   thereof   to- 
gether with  such  brief  or  memorandum  as  he  may  desire.     These  need  not  be, 
at  this  time,  printed,  and  notice  need  not  be  given.     He  shall  deposit  ten  dol- 
lars with  the  clerk  on  account  of  fees.     The  clerk  shall  enter  the  application  on 
his   docket,   and    informally   submit    the   papers   to   the    court.      3.     If   the   court 
is  of  opinion   that  the  application  justifies  a  hearing,  an  order  to  show   cause 
will  be  entered  returnable  as  promptly  as  the  situation  permits  ;   if  of  contrary 
opinion,  an  order  of  denial  will  be  made,  and  the  clerk  shall  notify  the  appli- 
cant   accordingly,    enter    the    case    on    his    docket   as    closed    and    return    to    the 
applicant  the  surplus,  if  any,  of  the  fee  deposited.     4.     If  such   order   to  show 
cause    is   made,    the   clerk    shall   dt>liver   a    certified    copy   to    the   applicant,   who 
shall  cause  the  same  to   be  served   within  the  time  and  in   the  manner  fixed   in 
the  order.     An  answer  or  return  shall  be  filed  on   or  before  the  return  day  as 
specified  in  the  order  or  as  extended   by   a  judge  of  this  court.     Unless  within 
ten  days  after  the  filing  of  such  answer  or  return  the  appellant  makes  special 
motion  to  award  and  frame  an   issue,   or,  if  an   issue  is  framed,   then  upon  the 
return   of  the   proceedings   thereon,   and   unless   the   court   orders   a   hearing  as 
upon   motion,    the   matter   shall   stand    for   hearing   upon    the   calendar,    and    the 
clerk  shall   receive   the  remaining  twenty-five  dollars  of  the  usual  fee  deposit, 
estimate  and  require  a  deposit  for  printing  and  print  the  record,  briefs  shall  be 
filed  and  the  matter,  in  all  respects  proceed  like  other  docketed  causes."     (202 
Fed.  XX,  xxi.)     Rule  Si.     Petitions  to  revise  in  bankruptcy.     "A  petition  to  revise 
under  section  24b  of  the  Bankruptcy  Act,  may  be  filed  only  within  twenty  days 
from  the  entry  of  the  order  of  which  revision  is  sought ;  but  the  judge  of  the 
bankruptcy  court  may,  upon  notice  and  for  good  cause  shown,  enlarge  the  time 
for  filing   the  petition  ;   the  order  of  enlargement  to   be  filed   with   the  petition. 
The  petition  shall  contain  :  1.     A  petition  to  revise  shall  contain  :  First,  a  con- 
cise history  of  so  much  of  the   proceedings  before   the   referee  and   the  District 
Court  as  may  be  necessary  to  make  plain  the  errors  assigned  ;  second,  an  assign- 
ment of  the  errors  in  respect  to  which   revision  in   matter  of  law  is  sought ; 
third,  as  exhibits  to  the  petition,  copies  certified  by  the  Clerk  of  the  District 
Court  of  each   paper  or  proceeding  relied   upon   to  support  the  errors  assigned  ; 
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and  fourth,  any  findings  of  fact  that  may  hi-  filed  pursuant  to  clause  2  hereof; 
but  a  petition  to  revise  shall  not  be  filed  so  late  as  to  delay  the  hearing  of  any 
appeal  that  may  have  been  taken  in  the  same  manner ;  and  it  may  incorporate, 
by  reference  and  without  repeating,  any  parts  of  tlie  return  la  such  appeal. 
2.  Whenever  the  District  Court  lias  made  any  order  in  a  proceeding  in  banli- 
ruptcy  which  involves  or  depends  upon  facts  made  to  appear  otherwise  than 
solely  by  the  pleadings  in  the  matter,  and  the  District  Judge  is  notified  in 
writing  by  any  party  that  he  intends  to  file  a  petition  to  revise  and  deems  find- 
ings of  fact  to  l)e  necessary,  it  shall  be  the  duty  of  the  District  Judge,  as  soon 
as  possible,  to  malie  and  file  with  the  clerk  of  the  District  Court  his  findings 
of  fact  in  such  matter.  3.  At  or  before  the  filing  of  such  petition,  a  com- 
plete copy  thereof  shall  be  served  upon  counsel  for  each  separate,  adverse  inter- 
est, and  the  petition,  when  offered  for  filing,  sliall  contain  due  proof  or  acknowl- 
edgment of  such  service.  4.  Unless  within  ten  days  after  the  filing  of  such 
petition  an  adverse  party  in  interest  shall  file  an  answer  denying  the  accuracy 
of  the  exhibits  to  tlie  petition,  or  setting  out  as  exhibits  certified  copies  of  addi- 
tional papers  or  proceedings  which  are  tljought  to  bear  upon  the  errors  assigned, 
the  accuracy  and  completeness  of  tlie  exhibits  shall  be  presumed  to  be  admitted. 
Such  answer  may  also  incorporate,  by  reference,  any  orders  or  records  in  any 
co-pending  appeal.  5.  Upon  the  coming  in  of  such  answers  or  the  expiration 
of  such  ten  days,  such  petition  shall  stand  for  hearing,  and  the  clerk  shall 
estimate  and  i-equire  deposit  for  and  cause  the  record  to  be  printed,  and  briefs 
shall  be  filed,  all  as  in  other  causes."     (202  Fed.  ;  201  Fed.) 

In  the  Seventh  Circuit  there  are  the  following  additional  rules  :  Kule  3S. 
"The  library.  1.  The  library  of  the  court  shall  be  under  the  general  super- 
vision and  custody  of  the  clerk  of  the  court.  2.  No  book  sliall  be  removed 
from  the  library  except  by  or  upon  the  written  order  of  a  Federal  Judge  or 
the  United  States  District  Attorney  for  his  own  use  in  Chicago,  except  that 
during  the  sessions  of  the  court  any  lawyer  who  has  a  case  upon  the  docket, 
upon  written  application  to  the  clerk,  and  upon  the  clerk's  written  order,  may 
take  from  the  library  not  exceeding  three  volumes  at  a  time,  being  responsible 
for  the  return  thereof  within  twenty-four  hours,  and  in  default  of  return  shall 
pay  to  the  clerk,  for  the  library  fund,  twice  the  value  thereof,  but  if  returned 
in  good  condition,  one  dollar  for  each  day's  detention  beyond  the  limited  time." 
Rule  Si.  Writs  of  error  in  criminal  cases.  "1.  Writs  of  error  from  this  court 
to  review  criminal  cases  tried  in  any  District  or  Circuit  Court  of  the  United 
States  within  this  circuit,  may  be  allowed  in  term  time  or  in  vacation  by  the 
circuit  justice  assigned  to  this  circuit,  or  by  any  of  the  circuit  judges  within 
the  circuit,  or  by  any  district  judge  within  his  district,  and  the  proper  security 
be  taken,  and  the  citation  signed  by  him,  and  he  may  also  grant  a  supersedeas 
and  stay  of  execution  or  proceedings,  pending  the  determination  of  such  writ 
of  error.  2.  Where  such  writ  of  error  is  allowed  in  the  criminal  cases  afore- 
said, the  Circuit  Court  or  the  District  Court  before  which  the  accused  was  tried, 
or  the  district  judge  of  the  district  wherein  he  was  tried,  within  his  district, 
or  the  circuit  justice  assigned  to  this  circuit,  or  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  and  to  fix  the  amount  of  such  bail." 
(235   Fed.) 

In  the  EUjhth  Circuit  there  are  the  following  additional  rules  :  Hule  35.  Writs 
of  error  in  cHminal  cases.  "1.  Writs  of  error  to  review  criminal  cases  tried 
in  any  District  Court  of  the  United  States  within  this  circuit,  which  may  be  re- 
viewed under  the  provisions  of  'The  Judicial  Code,'  approved  March  3,  1911,  may 
be  allowed  in  term  time  or  in  vacation  by  the  circuit  justice  assigned  to  this  cir- 
cuit, or  by  either  of  the  circuit  judges  within  the  circuit,  or  by  any  district  judge 
within  his  district,  and  the  proper  security  taken,  and  the  citation  signed  by  him, 
and  he  may  also  grant  a  supersedeas  and  stay  of  execution  or  proceedings,  pend- 
ing the  determination  of  such  writ  of  error.  2.  Where  such  writ  of  error  is 
allowed  in  the  criminal  cases  aforesaid,  the  District  Court  before  which  the 
accused  was  tried,  or  the  district  judge  of  the  district  wherein  he  was  tried, 
within  the  district,  or  the   circuit  justice  assigned   to  the  circuit,  or  the  circuit 
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judges  within  the  circuit,  shall  have  the  power,  after  the  citation  has  been  duly 
served,  to  admit  the  accused  to  bail  in  such  amount  as  may  be  fixed,  such  bail 
bond  to  be,  as  near  as  may  be,  in  the  form  prescribed  in  the  appendix  to  these 
rules."  (188  Fed.  xxil.)  Rule  36.  '•Petitions  to  revise.  A  petition  to  revise 
under  the  provisions  of  Section  24b,  of  the  bankruptcy  law,  approved  July  1, 
1898,   shall   be  filed  and  docljeted  as  an  original  action  in   this  court,   and   be 

entitled  ' ,  Petitioner,  v.  ,  Respondent,'  and  shall 

specifically  designate  the  respondent  or  respondents  upon  whom  the  petitioner 
desires  notice  to  be  served,  and  a  sufficient  number  of  copies  of  such  petition 
shall  be  furnished  the  clerls  at  the  time  of  filing  so  that  a  copy  may  be  served 
upon  each  of  the  respondents."  (188  Fed.  xxii.)  Kule  37.  "Unler  of  court.  1. 
Before  the  filing  of  a  petition  to  revise,  the  same  shall  be  presented  to  the  court, 
or  one  of  the  circuit  judges,  for  leave  to  file  same  and  for  an  order  fixing  the 
return  day  to  the  notice  required  by  law.  2.  When  such  petition  is  accompanied 
by  a  written  consent  that  the  petition  to  revise  may  be  filed  and  a  waiver  by 
the  respondent  or  respondents,  or  their  counsel,  of  such  notice,  no  notice  will  be 
issued.  In  such  cases  the  case  will  be  doclseted  by  the  clerli."  (188  Fed.  xxii, 
xxiii.)  Rule  38.  "Notice.  The  notice  to  be  given,  as  provided  by  law,  shall  be 
Issued  by  the  clerk  of  this  court,  under  the  seal  thereof,  and  shall  be  addressed 
to  the  respondent  or  respondents  and  be  served  by  the  marshal,  unless  an  ac- 
knowledgment or  acceptance  of  service  thereof  is  made  by  the  respondent  or 
respondents,  or  their  counsel."  (188  Fed.  xxiii.)  Rule  39.  -Respome.  The 
response  to  the  petition,  when  the  respondent  elects  to  make  a  written  response, 
shall  be  filed  within  thirty  days  after  the  service  of  the  notice  or  the  filing  of  a 
waiver  thereof."  (188  Fed.  xxiii.)  Rule  J,0.  "Printing  of  record.  1.  The  clerk 
shall  cause  the  petition  and  exhibits  thereto,  if  any,  and  the  order,  notice  and 
response,  if  any.  to  be  printed  as  soon  as  convenient  after  the  response  is  filed  or 
the  time  for  filing  such  response  has  expired  and  shall  distribute  the  printed 
copies  of  same  to  counsel  for  the  respective  parties,  as  soon  as  the  sam&  are 
printed."  (188  Fed.  xxiii.)  Rule  il.  "Briefs  and  arguments.  Twenty  copies  of 
the  brief  and  argument  in  behalf  of  petitioner  shall  be  printed  and  filed  twenty 
days  before  the  day  set  for  the  hearing  and  twenty  copies  of  the  brief  and  argu- 
ment for  the  respondent  or  respondents  shall  be  printed  and  filed  eight  days 
before  the  day  of  hearing."  (188  Fed.  xxiii.)  Rule  J^.  "Hearing.  1.  Petitions 
to  revise  filed  in  vacation,  shall  be  assigned  by  the  clerk  for  hearing  in  their 
regular  order  at  the  next  session  or  term  of  the  court  in  the  same  manner  as 
appeals  and  writs  of  error  in  other  cases.  2.  Petitions  to  revise  filed  during  a 
session  of  the  court,  when  a  sufficient  showing  of  urgency  is  presented,  may  be 
set  for  hearing  at  that  term  and  upon  such  terms  and  conditions  as  the  court 
may  direct.  3.  Petitions  to  revise  assigned  by  the  clerk  in  their  regular  order 
as  provided  in  section  1  of  this  rule,  when  such  assignment  is  for  a  day  near 
the  close  of  the  session,  may  be  advanced  by  order  of  the  court  and  set  for  an 
earlier  day,  upon  good  cause  shown  therefor  by  either  of  the  parties."  (188 
Fed.  xxiii,  xxiv.)  Rule  43.  "Costs.  1.  The  costs  and  fees  now  provided  by  law 
in  cases  upon  appeal  or  writ  of  error,  shall,  so  far  as  the  same  are  applicable, 
be  taxed  on  petitions  to  revise.  2.  Upon  the  determination  of  a  petition  to 
revise  such  order  as  to  costs  will  be  made  as  the  court  may  deem  necessary." 
(188  Fed.  xxiv.)  Rule  U.  "Procedendo.  1.  In  all  cases  on  a  petition  to  revise 
wherein  the  action  or  decree  of  the  District  Court,  complained  of,  is  disapproved 
by  this  court,  the  clerk  shall,  at  the  expiration  of  thirty  days  from  and  after 
the  date  of  entering  the  decree  in  this  court,  issue  process  in  the  nature  of  a 
procedendo  to  the  said  District  Court  for  the  purpose  of  informing  such  court  of 
tlie  proceedings  in  this  court,  so  that  further  proceedings  may  be  had  in  such 
District  Court  in  conformity  with  the  decree  of  this  court.  2.  In  all  cases  on 
petition  to  revise,  wherein  the  action  or  decree  of  the  District  Court,  complained 
of.  is  approved  and  confirmed,  or  said  petition  dismissed,  by  this  court  the  clerk 
shall,  at  the  expiration  of  thirty  days  certify  a  copy  of  such  decree  to  the  Dis- 
trict Court."  (188  Fed.  xxiv.)  Rule  ^5.  "Appeals  and  icrits  of  error  in  OanH- 
ruptcy  cases.     1.     The  appeals  and  writs  of  error  provided  for  by  section  2.-.  of 


RULES  OF   THE   CIRCUIT   COURTS   OP  APPEALS  4723 

the  bankruptcy  law,  approved  July  1,  18'J8,  shall  l)o  governed  by  the  same  rules 
and  regulations  as  to  costs  and  procedure  as  are  provided  by  this  court  for 
appeals  and  writs  of  error  in  other  cases."     (188  Fed.  xxiv.) 

In  the  Ninth  Circuit:  Rule  35.  "Asairjnment  of  causes  for  hearing.  Thirty 
days  prior  to  the  opening  of  any  calendar  session  of  the  court,  the  clerk  is 
directed  to  assign  cau-ses  for  hearing  at  the  rate  of  one  case  for  the  first  day  of 
each  term  or  session,  and  two  cases  per  day  for  eacli  of  the  ensuing  court  days  of 
such  term  or  session.  Causes  shall  be  grouped  by  States,  and  assignments  made, 
so  as  to  permit  the  hearing  of  causes  from  one  State  before  the  causes  from  the 
next  State  in  order  shall  be  called  ;  causes  from  the  Northern  District  of  Cali- 
fornia shall  be  assigned  for  hearing  last.  Any  causes  entitled  by  law  to  prefer- 
ence in  hearing  shall  be  first  assigned  and  take  precedence  over  other  causes 
from  the  same  State.  2.  No  change  of  the  day  assigned  for  hearing  will  be 
made  except  by  order  of  the  court  for  reasons  shown,  and  no  term  or  session  of 
the  court  will  be  extended  beyond  the  foot  of  the  calendar  as  made  up  pursuant 
to  the  provisions  of  this  rule.  3.  Ten  days  before  each  calendar  session  of  the 
court  tlie  clerk  shall  prepare  and  cause  to  be  printed  a  calendar  of  the  causes 
assigned  for  the  approaching  session."  (231  Fed.)  Rule  36.  "Terms  and  sessions 
of  the  court.  1.  One  term  of  this  court  shall  be  held  annually  on  the  first  Mon- 
day of  October  and  adjourned  sessions  on  the  first  Monday  of  each  month  in  the 
year.  All  sessions  shall  be  held  at  San  Francisco  unless  otherwise  especially 
ordered  by  the  court.  2.  The  October,  February  and  May  sessions  shall  be 
known  as  calendar  sessions,  and  shall  be  sessions  for  the  trial  of  all  causes  that 
shall  have  been  placed  upon  the  calendar  in  pursuance  of  Rule  3o.  3.  A  term  of 
this  court  shall  be  held  annually  in  the  city  of  Seattle  in  tlie  State  of  Washing- 
ton and  in  the  city  of  Portland  in  the  State  of  Oregon.  The  Seattle  term  shall 
be  held  beginning  upon  the  second  Third  in  September,  and  the  term  at  Port- 
land shall  be  held  following  the  adjournment  thereof.  All  appeals  and  writs  of 
error  from  the  District  Courts  for  the  Districts  of  Washington,  the  transcripts 
of  which  shall  be  filed  in  this  court  between  the  first  day  of  April  and  the 
first  day  of  August  of  each  year,  shall  be  heard  at  said  annual  term  in  the 
city  of  Seattle,  unless  it  be  stipulated  by  the  parties  thereto  that  they  be 
heard  at  San  Francisco.  All  other  appeals  and  writs  of  error  from  said  District 
Courts  for  those  districts  shall  be  heard  at  San  Francisco,  unless  it  be  stipu- 
lated by  the  parties  thereto  that  tliey  be  heard  at  said  annual  term  in  the  city 
of  Seattle.  All  appeals  and  writs  of  error  from  the  District  Courts  for  the 
District  of  Oregon,  the  transcripts  of  which  shall  be  filed  in  this  court  between 
the  first  day  of  April  and  the  first  day  of  August  of  each  year,  shall  be  heard 
at  said  annual  term  in  the  city  of  Portland,  unless  it  be  stipulated  by  the  parties 
thereto  that  they  be  heard  at  San  Francisco.  All  other  appeals  and  writs  of 
error  from  said  District  Court  for  that  district  shall  be  heard  at  San  Francisco, 
unless  it  be  stipulated  by  the  parties  thereto  that  they  be  heard  at  said  annual 
term  in  the  city  of  Portland.  Appeals  and  writs  of  error  from  the  District 
Courts  for  the  Districts  of  Iowa  and  Montana,  and  from  the  District  Courts  of 
Alaska  may,  upon  the  stipulation  of  the  parties  thereto,  be  heard  at  the  annual 
term  to  be  held  either  at  Seattle  or  Portland.  All  cases  assigned  for  hearing  at 
Seattle  or  Portland  shall  be  placed  upon  calendar  by  the  clerk  to  be  called  on 
the  opening  day  of  the  term  at  Seattle  and  set  for  hearing  during  the  Seattle 
and  Portland  terms,  respectively."  Rule  S7.  "Plwtugruph  of  Chinese  to  be  at- 
tached to  bail  bond.  Whenever,  in  cases  of  deportation  of  Chinese,  the  defendant 
be  admitted  to  bail  pending  appeal,  before  the  bond  be  approved  and  the  party 
released  from  custody  a  photograph  of  the  defendant  shall  be  attached  to  said 
bond." 


ADMIRALTY  RULES  OF  THE  CIRCUIT  COURT  OF 

APPEALS  FOR  THE  SECOND  AND 

NINTH  CIRCUITS 

Edited  by  Martha  Van  Praag. 

The  following  are  the  rules  in  Admiralty  adopted  in  the  Second  Circuit 
on  July  1,  1892,  50  Fed.  VIII;  in  the  Ninth  Circuit,  on  May  21,  1900, 
100  Fed.  Ill,  with  the  subseqyent  amendments. 

EULE  I. 
APPEALS  AND  NEW  PLEADINGS. 

An  appeal  to  the  Circuit  Court  of  Appeals  shall  be  taken  by  filing  in 
the  office  of  the  clerk  of  the  District  Court,  and  serving  on  the  proctor 
of  the  adverse  party,  a  notice  signed  by  the  appellant  or  his  proctor  that 
the  party  appeals  to  the  Circuit  Court  of  Appeals  from  the  decree  com- 
plained of. 

The  appeal  shall  be  heard  on  the  pleadings  and  evidence  in  the  District 
Court,  unless  the  appellate  court,  on  motion,  otherwise  order. 

EULE  II. 
NOTICE  AND  BOND. 

Section  1.  "When  a  notice  of  appeal  is  served,  the  appellant  shall  file 
in  the  clerk's  office  of  the  District  Court  a  bond  for  costs  of  the  appeal, 
with  sufficient  surety,  in  the  sum  of  $250,  conditioned  that  the  appellant 
shall  prosecute  his  appeal  to  effect  and  pay  the  costs,  if  the  appeal  is 
not  sustained.  Such  security  shall  be  given  within  ten  days  after  filing 
the  notice,  or  the  appeal  shall  be  deemed  abandoned,  and  the  decree  of 
the  court  below  enforced,  unless  otherwise  ordered  by  a  judge  of  this 
court. 

Sec.  2.  And  if  the  appellant  desires  to  stay  the  execution  of  the  decree 
of  the  court  below,  the  bond  which  he  shall  give  shall  be  a  bond  with  suf- 
ficient surety  in  such  further  sum  as  the  judge  of  the  District  Court  or  a 
judge  of  this  court  shall  order,  conditioned  that  he  will  abide  by  and  per- 
form whatever  decree  may  be  rendered  by  this  court  in  the  cause,  or  on 
the  mandate  of  this  court  by  the  court  below. 

Sec.  3.  The  appellant  shall,  on  filing  either  of  such  bonds,  give  notice 
of  such  filing,  and  of  the  names  and  residences  of  the  sureties,  and  if 
the  appellee,  within  two  days,  excepts  to  the  sureties,  they  shall  justify, 
on  notice,  within  two  days  after  such  exception. 
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EULE  III. 

REVIEW  IN  PART  ONLY. 

The  appellant  may  also,  at  his  option,  state  in  his  notice  of  appeal 
that  he  desires  only  to  review  one  or  more  questions  involved  in  the 
cause,  which  questions  must  be  clearly  and  succinctly  stated;  and  he  shall 
be  concluded  in  this  behalf  by  suL-h  notice,  and  the  review  upon  such  an 
appeal  shall  be  limited  to  such  question  or  questions. 

RULE  IV. 

APOSTLES  ON  APPEAL  TO  CONTAIN. 

Section  1.  The  apostles,  on  an  appeal  to  this  court,  shall,  in  cases  where 
a  general  notice   of  appeal  is   served,  consist   of   the   following: 

(1)  A  caption  exliibiting  the  proper  style  of  the  court  and  the  title  of 
the  cause,  and  a  statement  showing  the  time  of  the  commencement  of  the 
suit;  the  names  of  the  parties,  setting  forth  the  original  parties  and  those 
who  have  become  parties  before  the  appeal,  if  any  change  has  taken  place; 
the  several  dates  when  the  respective  pleadings  were  filed;  whether  or  not 
the  defendant  was  arrested,  or  bail  taken,  or  property  attached,  or  arrested, 
and  if  so,  an  account  of  the  proceedings  thereunder;  the  time  when  the 
trial  was  had,  and  the  name  of  the  judge  hearing  the  same;  whether  or 
not  any  question  was  referred  to  a  commissioner,  or  commissioners,  and  if 
so,  the  result  of  the  proceedings  and  report  thereon;  the  date  of  the  entry 
of  the  interlocutory  and  final  decrees;  and  the  date  when  the  notice  of 
appeal  was  filed. 

(2)  All  the  pleadings,  with  the  exhibits  annexed  thereto. 

(3)  All  the  testimony  and  other  proof  adduced  in  the  cause. 

(4)  The  interlocutory  decree  and  any  order  of  the  court  which  appellant 
may  desire  to  have  reviewed  on  the  appeal. 

(5)  Any  report  of  a  commissioner  or  commissioners  to  which  exception 
may  have  been  taken,  with  the  order  or  orders  of  the  court  respecting  the 
same,  and  the  exceptions  to  the  report,  and  so  much  of  the  testimony  taken 
in  the  proceeding  as  may  be  necessary  to  a  review  of  the  exceptions. 

(6)  All  opinions  of  the  court,  whether  upon  interlocutory  questions  or 
finally  deciding  the  cause. 

(7)  The  final  decree,  and  the  notice  of  appeal;  and 

(8)  The  assignments  of  error. 

Sec.  2.  All  other  papers  shall  be  omitted  unless  otherwise  ordered  by 
the  judge  who  heard  the  cause. 

Sec.  3.  Where  the  appellant  shall  appeal  specially  and  seek  only  to 
review  one  or  more  questions  involved  in  the  cause,  the  apostles  may,  by 
stipulation  between  the  proctors  for  the  respective  parties,  contain  only 
such  papers  and  proceedings  and  evidence  as  are  necessary  to  review  the 
questions  raised  by  the  appeal. 
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ADDITIONAL   ADMIEALTY   RULES   OF   THE   CIRCUIT   COURT   OF 
APPEALS  FOR  THE  SECOND  CIRCUIT. 

RULE  V. 

CERTIFYING  RECORD. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal 
procure  to  be  filed  in  this  Court  the  apostles  in  accordance  with  the  pro- 
vision of  the  Act  of  February  13,  1911. 

RULE  VI. 

NEW  ALLEGATIONS,  ETC. 

Upon  sufficient  cause  shown,  this  court  or  any  judge  thereof,  may  allow 
either  appellant  or  appellee  to  make  new  allegations  or  pray  different  relief, 
or  interpose  a  new  defense,  or  make  new  proofs.  Application  for  such 
leave  may  be  made  at  any  time  after  the  perfecting  of  the  appeal  to 
this  court,  and  within  fifteen  days  after  the  filing  in  this  court  of  the 
apostles,  and  upon  at  least  four  days'  notice  to  the  adverse  party  or  his 
attorney  of  record. 

RULE  VII. 

NEW  PLEADINGS— NEW  TESTIMONY. 

• 

If  leave  be  granted  to  make  new  allegations,  pray  different  relief  or 
interpose  a  new  defense,  the  moving  party  shall,  within  ten  days  there- 
after, serve  such  new  pleading,  duly  verified,  on  the  adverse  party,  who 
shall,  if  such  pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and 
filed  within  thirty  days  after  the  entry  of  the  order  granting  such  leave, 
and  the  adverse  party  may  take  and  file  counter-testimony  within  twenty 
days  after  such  filing. 

RULE  VIII. 

NEW  TESTIMONY— HOW  TAKEN. 

Such  testimony  shall  be  taken  by  deposition  before  any  United  States 
Commissioner,  or  by  notary  public,  upon  reasonable  notice  in  writing  given 
to  the  opposite  party;  or  by  commission  issued  out  of  this  Court  with  inter- 
rogatories annexed.  Upon  proper  cause  shown,  the  Court  may  grant  an 
open  commission.. 

RULE  IX. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the  same  shall 
also  be  printed  and  furnished  by  the  clerk,  as  in  the  21st  general  rule 
provided. 
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EULE  X. 

WRIT  OF  INHIBITION. 

A  wi'it  of  inhibition  may  be  awarded  by  this  court  on  motion  of  the  ap- 
pellant, to  stay  proceedings  in  the  court  below  when  circumstances  require. 

EULE  XI. 

EXTENSION  OF  TIME. 

The  time  specified  in  the  foregoing  rules  for  aiiy  proceeding  may  be  ex- 
tended by  order  of  a  judge  of  this  court. 

EULE  XII. 

WHEN  RULES  OF  DISTRICT  COURTS  TO  APPLY. 

In  all  matters,  in  civil  causes  of  admiralty  and  maritime  jurisdiction, 
not  expressly  provided  for  by  the  foregoing  rules  of  this  court,  the  rules 
of  practice  of  the  District  Court  of  the  district  in  which  the  cause  was 
decided,  being  in  force  at  the  time  (not  being  inconsistent  with  these  rules), 
will  be  adopted  so  far  as  may  seem  projaer. 

RULE  XIII. 

The  following  of  tlie  General  Rules  of  this  Court  and  no  others,  shall 
be  deemed  Admiralty  Rules,  viz:  Rules,  3,  4,  5,  6,  8,  10,  11;  Section  4, 
Rule  13;  Rules  14,  15,  16,  17,  18,  19,  20,  21,  22,  23,  24,  25,  26;  Section  3 
of  Rule  27;  Rules  28,  29,  31,  33  and  34. 

ADDITIONAL   ADMIRALTY   RULES    OF   THE   CIRCUIT   COURT   OF 
APPEALS  FOE  THE  NINTH  CIECUIT. 

EULE  V. 

CEETIFYING  EECOEDS. 

The  appellants  shall,  within  thirty  days  after  giving  notice  of  appeal, 
procure  to  be  filed  in  this  court  the  apostles  certified  by  the  clerk  of  the 
District  Court,  or  in  case  of  a  special  appeal,  the  stipulated  record. 

RULE  VI. 

IF  APPEARANCE  OF  APPELLEE  NOT  ENTEEED. 

If  the  appellee  does  not  cause  his  appearance  to  be  entered  in  this 
court  within  ten  days  after  service  on  his  proctor  of  notice  that  the 
apostles  are  filed  in  this  court,  the  appellant  may  proceed  ex  parte  in 
the  cause,  and  have  such  decree  as  the  nature  of  the  case  may  demand. 
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RULE  VII. 
NEW  ALLEGATIONS,  ETC. 
Uljon  sufficient  cause  shown,  this  court  or  any  judge  thereof,  may  allow 
either  aj'pellant  or  appellee  to  make  new  allegations  or  pray  different  relief, 
or  interpose  a  new  defense,  or  make  new  proofs.  Application  for  such 
leave  may  be  made  at  any  time  after  the  perfecting  of  the  appeal  to 
this  court,  and  within  fifteen  days  after  the  filing  in  this  court  of  the 
apostles,  and  upon  at  least  four  days'  notice  to  the  adverse  party  or  his 
attorney  of  record. 

RULE  VIII. 
NEW  PLEADINGS— NEW  TESTIMONY. 

If  leave  be  granted  to  make  allegations,  pray  different  relief  or  interpose 
a  new  defense,  the  moving  party  shaU,  within  ten  days  thereafter,  serve 
such  new  pleading,  duly  verified,  on  the  adverse  party,  who  shall,  if  such 
pleading  be  a  libel,  within  twenty  days  answer  on  oath. 

If  leave  be  given  to  take  new  testimony,  the  same  may  be  taken  and  filed 
within  thirty  days  after  the  entry  of  the  order  granting  such  leave,  and  the 
adverse  party  may  take  and  file  counter-testimony  within  twenty  days 
after  such  filing. 

RULE  IX. 
NEW  TESTIMONY— HOW  TAKEN 

Such  testimony  shall  be  taken  by  deposition  before  the  clerk  of  this 
court,  or  any  United  States  commissioner,  or  any  clerk  of  a  District  or 
Circuit  Court  of  the  United  States,  or  any  notary  public  upon  reasonable 
notice,  in  writing,  given  to  the  opposite  party  or  his  attorney  of  record, 
either  in  this  court  or  in  the  court  below,  which  notice  must  state  the 
name  or  names  of  the  witness  or  witnesses  and  the  time  and  place  of  taking 
his  or  their  deposition  or  depositions;  or  by  commission  issued  out  of 
this  court  with  interrogatories  annexed.  Upon  sufficient  cause  shown,  the 
court  may  grant  an  open  commission. 

RULE  X. 

PRINTING  NEW  PLEADINGS  AND  TESTIMONY. 

If  new  pleadings  are  filed  or  testimony  taken  in  this  court,  the  same  shall 
also  be  printed  and  furnished  by  the  clerk,  as  in  the  23d  General  Rule 
provided. 

RULE  XI. 
MOTIONS. 
All  motions  shall  be  made  upon  at  least  four  days'  notice. 

RULE  XII. 
EXTENSION  OF  TIME. 
The   time   specified   in   the  foregoing  rules   for   any   proceeding  may    he 
extended  by  order  of  a  judge  of  this  court. 
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VI 

BANKRUPTCY  LAW 


Adopted  July  1,  1898  (30  St.  at  L.  544),  as  amended  February 
5,  1903  (32  St.  at  L.  279),  and  June  15,  1906  (34  St.  at  L. 
267),  June  25,  1910.  (36  St.  at  L.  838),  March  2,  1917  (39  St. 
at  L.  999),  Jan.  7,  1922  (42  Stat,  at  L.  — ). 

Aa   act   to   establish   a   uniform   system   of  bankruptcy   throughout 
the  United  States. 


Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  United  States  of  America  in  Congress  assembled. 


CHAPTEE  I. 

DEFINITIONS. 

Section  1.  Meaning  of  Words  and  Phrases. — a  The 
words  and  phrases  used  in  this  Act  and  in  proceedings 
pursuant  hereto  shall,  unless  the  same  he  inconsistent 
with  the  context,  be  construed  as  follows:  (1)  "A  per- 
son against  whom  a  petition  has  been  filed"  shall  in- 
clude a  person  who  has  filed  a  voluntary  petition;  (2) 
"adjudication"  shall  mean  the  date  of  the  entry  of  a 
decree  that  the  defendant,  in  a  bankruptcy  proceeding, 
is  a  bankrupt,  or  if  such  decree  is  appealed  from,  then 
the  date  when  such  decree  is  finally  confirmed;  (3) 
"appellate  courts"  shall  include  the  circuit  courts  of 
appeals  of  the  United  States,  the  supreme  courts  of 
the  Territories,  and  the  Supreme  Court  of  the  United 
States;  (4)  "bankrupt"  shall  include  a  person  against 
whom  an  involuntary  petition  or  an  application  to  set 
a  composition  aside  or  to  revoke  a  discharge  has  been 
filed,  or  who  has  filed  a  voluntary  petition,  or  who  has 
been  adjudged  a  bankrupt;  (5)  "clerk"  shall  mean  the 
clerk  of  a  court  of  bankruptcy;  (6)  "corporations" 
shall  mean  all  bodies  having  any  of  the  powers  and  privi- 
leges of  private  corporations   not   possessed  by   Individ- 

4729 


Bankruptcy. 
Definitions. 


— "A  person 

against  whom     a 

petition  has    been 
flled." 

— "a  (1  j  u  d  i  c  a- 
tion." 


— "a  p  p  e  1 1  a  t  e 
courts." 


-"bankrupt." 


— "clerk." 

— "corporations." 


4730 


APPENDIX 


•court." 


— "c  o  u  r  t  s     of 
bankruptcy." 


— "creditor." 


— "date  of  bank- 
ruptcy ;"  "b  a  n  k- 
ruptcy,"    etc. 


—"debt." 
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— "document." 


— w  ben   deemed 
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'judge." 

'oatb." 

''officer." 


'persons. 


— "petition." 


uals  or  partnerships,  and  shall  include  limited  or  other 
partnership  associations  organized  under  laws  making 
the  capital  subscribed  alone  responsible  for  the  debts  of 
the  association;  (7)  "court"  shall  mean  the  court  of 
bankruptcy  in  which  the  proceedings  are  pending,  and 
may  include  the  referee;  (8)  "courts  of  bankruptcy" 
shall  include  the  district  courts  of  the  United  States 
and  of  the  Territories,  the  supreme  court  of  the  Dis- 
trict of  Columbia,  and  the  United  States  court  of  the 
Indian  Territory,  and  of  Alaska;  (9)  "creditor"  shall 
include  anyone  who  owns  a  demand  or  claim  provable 
in  bankruptcy,  and  may  include  his  duly  authorized 
agent,  attorney,  or  proxy;  (10)  "date  of  bankruptcy," 
or  "time  of  bankruptcy,"  or  "commencement  of  pro- 
ceedings," or  "bankruptcy,"  with  reference  to  time, 
shall  mean  the  date  when  the  petition  was  filed;  (11) 
' '  debt ' '  shall  include  any  debt,  demand,  or  claim  prov- 
able in  bankruptcy;  (12)  "discharge"  shall  mean  the 
release  of  a  bankrupt  from  all  of  his  debts  which  are 
provable  in  bankruptcy,  except  such  as  are  excepted  by 
this  Act;  (13)  "document"  shall  include  any  book, 
deed,  or  instrument  in  writing;  (14)  "holiday"  shall  in- 
clude Christmas,  the  Fourth  of  July,  the  Twenty-second 
of  February,  and  any  day  appointed  by  the  President  of 
the  United  States  or  the  Congress  of  the  United  States 
as  a  holiday  or  as  a  day  of  public  fasting  or  thanks- 
giving; (15)  a  person  shall  be  deemed  insolvent  within 
the  provisions  of  this  Act  whenever  the  aggregate  of 
his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed,  or  removed,  or 
permitted  to  be  concealed  or  removed,  with  intent  to 
defraud,  hinder  or  delay  his  creditors,  shall  not,  at  a 
fair  valuation,  be  sufficient  in  amount  to  pay  his  debts; 
(16)  "judge"  shall  mean  a  judge  of  a  court  of  bank- 
ruptcy, not  including  the  referee;  (17)  "oath"  shall 
include  affirmation;  (18)  "officer"  shall  include  clerk, 
marshal,  receiver,  referee,  and  trustee,  and  the  impos- 
ing of  a  duty  upon  or  the  forbidding  of  an  act  by  any 
officer  shall  include  his  successor  and  any  person  au- 
thorized by  law  to  perform  the  duties  of  such  officer; 
(19)  "persons"  shall  include  corporations,  except  where 
otherwise  specified,  and  officers,  partnerships,  and 
women,  and  when  used  with  reference  to  the  commis- 
sion of  acts  which  are  herein  forbidden  shall  include 
persons  who  are  participants  in  the  forbidden  acts,  and 
the  agents,  officers,  and  members  of  the  board  of  direc- 
tors or  trustees,  or  other  similar  controlling  bodies  of 
corporations;    (20)   "petition"  shall  mean  a  paper  filed 
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in  a  court  of  bankruptcy  or  with  a  clerk  or  deputy  clerk 
by  a  debtor  praying  for  the  benefits  of  this  Act,  or  by 
creditors  alleging  the  commission  of  an  act  of  bank- 
ruptcy by  a  debtor  therein  named;  (21)  "referee"  shall 
mean  the  referee  who  has  jurisdiction  of  the  case  or  to 
whom  the  ease  has  been  referred,  or  any  one  acting  in 
his  stead;  (22)  "conceal"  shall  include  secret,  falsify, 
and  mutilate;  (23)  "secured  creditor"  shall  include  a 
creditor  who  has  security  for  his  debt  upon  the  prop- 
erty of  the  bankrupt  of  a  nature  to  be  assignable  under 
this  Act,  or  who  owns  such  a  debt  for  which  some  in- 
dorser,  surety,  or  other  persons  secondarily  liable  for 
the  bankrupt  has  such  security  upon  the  bankrupt 's 
assets;  (24)  "States"  shall  include  the  Territories,  the 
Indian  Territory,  Alaska,  and  the  District  of  Columbia; 
(25)  "transfer"  shall  include  the  sale  and  every  other 
and  different  mode  of  disposing  of  or  parting  with 
property,  or  the  possession  of  property,  absolutely  or 
conditionally,  as  a  payment,  pledge,  mortgage,  gift,  or 
security;  (26)  "trustee"  shall  include  all  of  the  trus- 
tees of  an  estate;  (27)  "wage-earner"  shall  mean  an 
individual  who  works  for  wages,  salary,  or  hire,  at  a 
rate  of  compensation  not  exceeding  one  thousand  five 
hundred  dollars  per  year;  (28)  words  importing  the 
masculine  gender  may  be  applied  to  and  include  cor- 
porations, partnerships,  and  women;  (29)  words  im- 
porting the  plural  number  may  be  applied  to  and  mean 
only  a  single  person  or  thing;  (30)  words  importing 
the  singular  number  may  be  applied  to  and  mean  sev- 
eral persons  or  things. 
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CHAPTER  II. 


CREATION    OF    COURTS    OF    BANKRUPTCY    AND 
THEIR  JURISDICTION. 


Courts    of    bank- 
ruptcy. 


Sec.  2.  That  the  courts  of  bankruptcy  as  hereinbefore 
defined,  viz.,  the  district  courts  of  the  United  States  in 
the  several  States,  the  Supreme  Court  of  the  District  of 
Columbia,  the  district  courts  of  the  several  Territories, 
and  the  United  States  courts  in  the  Indian  Territory 
and  the  District  of  Alaska,  are  hereby  made  courts  of 
bankruptcy,  and  are  hereby  invested,  within  their  re- 
spective territorial  limits  as  now  established,  or  as 
they  may  be  hereafter  changed,  with  such  jurisdiction 
at  law  and  in  equity  as  will  enable  them  to  exercise 
original  jurisdiction  in  bankruptcy  proceedings,  in  vaca- 
tion  in  chambers  and   during  their  respective  terms,  as 


— U. 

courts. 


district 


— supreme 
D.  C. 


court, 


— t  e  r  r  i  t  0  r  1  al 
courts. 


.lurlsdlctlon. 


4732 


APPENDIX 


— t  o   adjudge 
Imnkrupt. 


— allow    and    dis- 
allow claims,  etc. 

— appoint   receiv- 
ers, etc. 


— try  and  punish 
bankrupts,   etc. 


— to  permit  tem- 
porary transaction 
of  business. 


— to  sustltute  ad- 
ditional persons  in 
proceedings,   etc. 


— to    collect    and 
distribute  assets. 


-to  close  estates. 


— to  confirm  or 
reject  composi- 
tions. 


— to  modify,  etc., 
referees'  findings. 

— determine  ex- 
pmptions. 
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they  are  now  or  may  be  hereafter  held,  to  (1)  adjudge 
persons  bankrupt  who  have  had  their  principal  place 
of  business,  resided,  or  had  their  domicile  within  their 
respective  territorial  jurisdictions  for  the  preceding  six 
months,  or  the  greater  portion  thereof,  or  who  do  not 
have  their  principal  place  of  business,  reside,  or  have 
their  domicile  within  the  United  States,  but  have  prop- 
erty within  their  jurisdictions,  or  who  have  been  ad- 
judged bankrupts  by  courts  of  competent  jurisdiction 
without  the  United  States,  and  have  property  within 
their  jurisdictions;  (2)  allow  claims,  disallow  claims, 
reconsider  allowed  or  disallowed  claims,  and  allow  or 
disallow  them  against  bankrupt  estates;  (3)  appoint 
receivers  or  the  marshals,  upon  application  of  parties 
in  interest,  in  case  the  courts  shall  find  it  absolutely 
necessary,  for  the  preservation  of  estates,  to  take 
charge  of  the  property  of  bankrupts  after  the  filing 
of  the  petition  and  until  it  is  dismissed  or  the  trustee 
is  qualified;  (4)  arraign,  try,  and  punish  bankrupts, 
officers,  and  other  persons,  and  the  agents,  officers,  mem- 
bers of  the  board  of  directors  or  trustees,  or  other  sim- 
ilar controlling  bodies,  or  corporations  for  violations 
of  this  Act,  in  accordance  with  the  laws  of  procedure 
of  the  United  States  now  in  force,  or  such  as  may  be 
hereafter  enacted,  regulating  trials  for  the  alleged  vio- 
lation of  laws  of  the  United  States;  (5)  authorize  the 
business  of  bankrupts  to  be  conducted  for  limited 
periods  by  receivers,  the  marshals,  or  trustees,  if  neces- 
sary in  the  best  interests  of  the  estates,  and  allow  such 
officers  additional  compensation  for  such  services,  as 
provided  in  section  forty-eight;  (6)  bring  in  and 
substitute  additional  persons  or  parties  in  proceed- 
ings in  bankruptcy  when  necessary  for  the  complete 
determination  of  a  matter  in  controversy;  (7)  cause 
the  estates  of  bankrupts  to  be  collected,  reduced  to 
money  and  distributed,  and  determine  controversies  in 
relation  thereto,  except  as  herein  otherwise  provided; 
(8)  close  estates,  whenever  it  appears  that  they  have 
been  fully  administered,  by  approving  the  final  accounts 
and  discharging  the  trustees,  and  reopen  them  when- 
ever it  appears  they  were  closed  before  being  fuUy 
administered;  (9)  confirm  or  reject  compositions  be- 
tween debtors  and  their  creditors,  and  set  aside  com- 
positions and  reinstate  the  cases;  (10)  consider  and 
confirm,  modify  or  overrule,  or  return,  with  instructions 
for  further  proceedings,  records  and  findings  certified 
to  them  by  referees;  (11)  determine  all  claims  of  bank- 
rupts to  their  exemptions;    (12)    discharge  or  refuse  to 
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discharge  bankrupts  aud  set  aside  discharges  and  rein- 
state the  cases;  (13)  enforce  obedience  by  bankrupts, 
officers,  and  other  persons  to  all  lawful  orders,  by  fine 
or  imprisonment  or  fine  and  imprisonment;  (14)  ex- 
tradite bankrupts  from  their  respective  districts  to 
other  districts;  (15)  make  such  orders,  issue  such 
j>rocess,  and  enter  such  judgments  in  addition  to  those 
specifically  provided  for  as  may  be  necessary  for  the 
enforcement  of  the  provisions  of  this  Act;  (16)  punish 
persons  for  contempts  committed  before  referees;  (17) 
pursuant  to  the  recommendation  of  creditors,  or  when 
they  neglect  to  recommend  the  appointment  of  trustees, 
appoint  trustees,  and  upon  complaints  of  creditors,  re- 
move trustees  for  cause  upon  hearings  and  after  notices 
to  them;  (18)  tax  costs,  whenever  they  are  allowed  by 
law,  and  render  judgments  therefor  against  the  unsuc- 
cessful party,  or  the  successful  party  for  cause,  or  in 
part  against  each  of  the  parties,  and  against  estates, 
in  proceedings  in  bankruptcy;  (19)  transfer  cases  to 
other  courts  of  bankruptcy;  and  (20)  exercise  ancillary 
jurisdiction  over  persons  or  property  within  their  re- 
spective territorial  limits  in  aid  of  a  receiver  or  trustee 
appointed  in  any  bankruptcy  proceedings  pending  in 
any  other  court  of  bankruptcy. 

Nothing  in  this  section  contained  shall  be  construed 
to  deprive  a  court  of  bankruptcy  of  any  power  it  would 
possess  were  certain  specific  powers  not  herein  enumer- 
ated. 
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CHAPTEE  III. 


BANKEUPTS. 


Bankrupts. 


Sec.  3.  Acts  of  Bankruptcy. — a  Acts  of  bankruptcy      Acts    of    b  a  n  k- 
by  a  person  shall  consist  of  his  having    (1)    conveyed,    '^^of^what  to  con- 
transferred,  concealed,  or  removed,  or  permitted  to  be    ^i^*- 
concealed  or  removed,  any  part  of  his  property  with  in- 
tent to   hinder,  delay,  or   defraud  his  creditors,   or  any 
of  them;    or    (2)    transferred,  while  insolvent,  any  por- 
tion of  his  property  to  one  or  more  of  his  creditors  with 
intent  to  prefer  such  creditors  over  his  other  creditors; 
or   (3)  suffered  or  permitted,  while  insolvent,  any  cred- 
itor to  obtain  a  preference  through  legal  proceedings,  and 
not  having  at  least  five  days  before  a  sale  or  final  dis- 
position   of   any   property   affected   by   such   preference 
vacated  or  discharged  such  preference;   or   (4)   made  a 
general  assignment  for  the  benefit  of  his  creditors,  or, 
being    insolvent,    applied    for    a    rtx'civer    or    trustee    for 
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his  property  or  because  of  insolvency  a  receiver  or  trus- 
tee has  been  put  in  charge  of  his  property  under  the 
laws  of  a  State^  of  a  Territory,  or  of  the  United  States; 
or  (5)  admitted  in  writing  his  inability  to  pay  his 
debts  and  his  willingness  to  be  adjudged  a  bankrupt 
on  that  ground. 

b  A  petition  may  be  filed  against  a  person  who  is  in- 
solvent and  who  has  committed  an  act  of  bankruptcy 
within  four  months  after  the  commission  of  such  act. 
Such  time  shall  not  expire  until  four  months  after  (1) 
the  date  of  the  recording  or  registering  of  the  transfer 
or  assignment  when  the  act  consists  in  having  made  a 
transfer  of  any  of  his  property  with  intent  to  hinder, 
delay,  or  defraud  his  creditors  or  for  the  purpose  of 
giving  a  preference  as  hereinbefore  provided,  or  a 
general  assignment  for  the  benefit  of  his  creditors,  if 
by  law  such  recording  or  registering  is  required  or  per- 
mitted, or,  if  it  is  not,  from  the  date  when  the  benefi- 
ciary takes  notorious,  exclusive,  or  continuous  possession 
of  the  property  unless  the  petitioning  creditors  have 
received   actual   notice   of   such   transfer   or   assignment. 

e  It  shall  be  a  complete  defense  to  any  proceedings  in 
bankruptcy  instituted  under  the  first  subdivision  of  this 
section  to  allege  and  prove  that  the  party  proceeded 
against  was  not  insolvent  as  defined  in  this  Act  at  the 
time  of  the  filing  the  petition  against  him,  and  if  in- 
solvency at  such  date  is  proved  by  the  alleged  bank- 
rupt the  proceedings  shall  be  dismissed,  and  under  said 
subdivision  one  the  burden  of  proving  solvency  shall  be 
on  the  alleged  bankrupt. 

d  Whenever  a  person  against  whom  a  petition  has 
been  filed  as  hereinbefore  provided  under  the  second 
and  third  subdivisions  of  this  section  takes  issue  with 
and  denies  the  allegation  of  his  insolvency,  it  shall  be 
his  duty  to  appear  in  court  on  the  hearing  with  his 
books,  papers,  and  accounts,  and  submit  to  an  examina- 
tion, and  give  testimony  as  to  all  matters  tending  to 
establish  solvency  or  insolvency,  and  in  case  of  his  fail- 
ure to  so  attend  and  submit  to  examination  the  burden 
of  proving  his  solvency  shall  rest  upon  him. 

e  Whenever  a  petition  is  filed  by  any  person  for  the 
purpose  of  having  another  adjudged  a  bankrupt,  and  an 
application  is  made  to  take  charge  of  and  hold  the  prop- 
erty of  the  alleged  bankrupt,  or  any  part  of  the  same, 
prior  to  the  adjudication  and  pending  a  hearing  on 
the  petition,  the  petitioner  or  applicant  shall  file  in  the 
same  court  a  bond  with  at  least  two  good  and  suflScient 
sureties  who  shall  reside  within  the  jurisdiction  of  said 
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court,  to  be  approved  by  the  court  or  a  judge  thereof, 
m  such  sum  as  the  court  shall  direct,  conditioned  for 
the  payment,  in  case  such  petition  is  dismissed,  to  the 
respondent,  his  or  her  personal  representatives,  all  costs, 
expenses,  and  damages  occasioned  by  such  seizure,  tak- 
ing, and  detention  of  the  property  of  the  alleged  bank- 
rupt. 

If  such  petition  be  dismissed  by  the  court  or  with- 
drawn by  the  petitioner,  the  respondent  or  respondents 
shall  be  allowed  all  costs,  counsel  fees,  expenses,  and 
damages  occasioned  by  such  seizure,  taking,  or  deten- 
tion of  such  property.  Counsel  fees,  costs,  expenses,  and 
damages  shall  be  fixed  and  allowed  by  the  court,  and 
paid  by  the  obligors  in  such  bond. 

Sec.  4.  Who  May  Become  Bankrupts. — a  Any  per- 
son, except  a  municipal,  railroad,  insurance,  or  banking 
corporation,  shall  be  entitled  to  the  benefits  of  this  Act 
as  a  voluntary  bankrupt. 

Any  natural  person,  except  a  wage-earner  or  a  person 
engaged  chiefly  in  farming  or  the  tillage  of  the  soil, 
any  unincorporated  company,  and  any  moneyed,  busi- 
ness, or  commercial  corporation,  except  a  municipal, 
railroad,  insurance,  or  banking  corporation,  owing  debts 
to  the  amount  of  one  thousand  dollars  or  over,  may 
be  adjudged  an  involuntary  bankrupt  upon  default  or 
an  impartial  trial,  and  shall  be  subject  to  the  provisions 
and  entitled  to  the  benefits  of  this  Act. 

The  bankruptcy  of  a  corporation  shall  not  release  its 
officers,  directors,  or  stockholders,  as  such,  from  any 
liability  under  the  laws  of  a  State  or  Territory  or  of 
the  United  States. 

Sec.  5.  Partners. — a  A  partnership,  during  the  con- 
tinuation of  the  partnership  business,  or  after  its  dis- 
solution and  before  the  final  settlement  thereof,  may 
be  adjudged  a  bankrupt. 

b  The  creditors  of  the  partnership  shall  appoint  the 
trustee;  in  other  respects  so  far  as  possible  the  estate 
shall  be  administered  as  herein  provided  for  other 
estates. 

e  The  court  of  .bankruptcy  which  has  jurisdiction  of 
one  of  the  partners  may  have  jurisdiction  of  all  the 
partners  and  of  the  administration  of  the  partnership 
and  individual  property. 

d  The  trustee  shall  keep  separate  accounts  of  the 
partnership  property  and  of  the  property  belonging  to 
the  individual  partners. 

e  The  expenses  shall  be  paid  from  the  partnership 
property  and  the  individual  property  in  such  propor- 
tions as  the  court  shall  determine. 
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f  The  net  proceeds  of  the  partnership  property  shall 
be  appropriated  to  the  payment  of  the  partnership  debts, 
and  the  net  proceeds  of  the  individual  estate  of  each 
partner  to  the  payment  of  his  individual  debts.  Should 
any  surplus  remain  of  the  property  of  any  partner  after 
paying  his  individual  debts,  such  surplus  shall  be  added 
to  the  partnership  assets  and  be  applied  to  the  pay- 
ment of  the  partnership  debts.  Should  any  surplus  of 
the  partnership  property  remain  after  paying  the  part- 
nership debts,  such  surplus  shall  be  added  to  the  assets 
of  the  individual  partners  in  the  proportion  of  their 
respective  interests  in  the  partnership. 

g  The  court  may  permit  the  proof  of  the  claim  of  the 
partnership  estate  against  the  individual  estates,  and 
vice  versa,  and  may  marshall  the  assets  of  the  partner- 
ship estate  and  individual  estates  so  as  to  prevent  pref- 
erences and  secure  the  equitable  distribution  of  the 
property  of  the  several  estates. 

h  In  the  event  of  one  or  more  but  not  aU  of  the 
members  of  a  partnership  being  adjudged  bankrupt, 
the  partnership  property  shall  not  be  administered  in 
bankruptcy,  unless  by  consent  of  the  partner  or  part- 
ners not  adjudged  bankrupt;  but  such  partner  or  part- 
ners not  adjudged  bankrupt  shall  settle  the  partnership 
business  as  expeditiously  as  its  nature  will  permit,  and 
account  for  the  interest  of  the  partner  or  partners  ad- 
judged bankrupt. 

Sec.  6.  Exemptions  op  Bankrupts. — a  This  Act  shall 
not  affect  the  allowance  to  bankrupts  of  the  exemptions 
which  are  prescribed  by  the  State  laws  in  force  at  the 
time  of  the  filing  of  the  petition  in  the  State  wherein 
they  have  had  their  domicile  for  the  six  months  or  the 
greater  portion  thereof  immediately  preceding  the  filing 
of  the  petition. 

Sec.  7.  Duties  of  Bankrupts. — The  bankrupt  shall 
(1)  attend  the  first  meeting  of  his  creditors,  if  directed 
by  the  court  or  a  judge  thereof  to  do  so,  and  the  hear- 
ing upon  his  application  for  a  discharge,  if  filed;  (2) 
comply  with  all  lawful  orders  of  the  court;  (3)  examine 
the  correctness  of  all  proofs  of  clainfs  filed  against  his 
estate;  (4)  execute  and  deliver  such  papers  as  shall  be 
ordered  by  the  court;  (5)  execute  to  his  trustee  trans- 
fers of  all  his  property  in  foreign  countries;  (6)  imme- 
diately inform  his  trustee  of  any  attempt,  by  his  credi- 
tors or  other  persons,  to  evade  the  provisions  of  this 
Act,  coming  to  his  knowledge;  (7)  in  case  of  any  per- 
son having  to  his  knowledge  proved  a  false  claim  against 
his  estate,   disclose  that   fact  immediately   to  his  trus- 
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tee;  (8)  prepare,  make  oath  to,  and  file  in  court  within 
ten  days,  unless  further  time  is  granted,  after  the 
adjudication,  if  an  involuntary  bankrupt,  and  with  the 
petition  if  a  voluntary  bankrupt,  a  schedule  of  his 
property,  showing  the  amount  and  kind  of  property, 
the  location  thereof,  its  money  value  in  detail,  and  a 
list  of  his  creditors,  showing  their  residences,  if  known, 
if  unknown,  that  fact  to  be  stated,  the  amounts  due 
each  of  them,  the  consideration  thereof,  the  security 
held  by  them,  if  any,  and  a  claim  for  such  exemptions 
as  he  may  be  entitled  to,  all  in  triplicate,  one  copy  of 
each  for  the  clerk,  one  for  the  referee,  and  one  for  the 
trustee;  and  (9)  when  present  at  the  first  meeting  of 
his  creditors,  and  at  su(?h  other  times  as  the  court  shall 
order,  submit  to  an  examination  concerning  the  con- 
ducting of  his  business,  the  cause  of  his  bankruptcy, 
his  dealings  with  his  creditors  and  other  persons,  the 
amount,  kind,  and  whereabouts  of  his  property,  and, 
in  addition,  all  matters  which  may  affect  the  adminis- 
tration and  settlement  of  his  estate;  but  no  testimony 
given  by  him  shall  be  offered  in  evidence  against  him 
in  any  criminal  proceeding. 

Provided,  however,  That  he  shall  not  be  required  to 
attend  a  meeting  of  his  creditors,  or  at  or  for  an  ex- 
amination at  a  place  more  than  one  hundred  and  fifty 
miles  distant  from  his  home  or  principal  place  of  busi- 
ness, or  to  examine  claims  except  when  presented  to  him, 
unless  ordered  by  the  court,  or  a  judge  thereof,  for 
cause  shown;  and  the  bankrupt  shall  be  paid  his  actual 
expenses  from  the  estate  when  examined  or  required  to 
attend  at  any  place  other  than  the  city,  town,  or  vUlage 
of  his  residence. 

See.  8.  Death  or  Insanity  op  Bankrupts. — a  The 
death  or  insanity  of  a  bankrupt  shall  not  abate  the  pro- 
ceedings, but  the  same  shall  be  conducted  and  concluded 
in  the  same  manner,  so  far  as  possible,  as  though  he 
had  not  died  or  become  insane:  Provided,  That  in  case 
of  death  the  widow  and  children  shall  be  entitled  to  all 
rights  of  dower  and  allowance  fijxed  by  the  laws  of  the 
State  of  the  bankrupt's  residence. 

See.  9.  Protection  and  Detention  of  Bankrupts. — 
a  A  bankrupt  shall  be  exempt  from  arrest  upon  civil 
process  except  in  the  following  cases:  (1)  When  issued 
from  a  court  of  bankruptcy  for  contempt  or  disobedi- 
ence of  its  lawful  orders;  (2)  when  issued  from  a  State 
court  having  jurisdiction,  and  served  within  such  State, 
upon  a  debt  or  claim  from  which  his  discharge  in  bank- 
ruptcy would  not  be  a  release,  and  in  such  case  he  shall 
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be  exempt  from  such  arrest  when  in  attendance  upon  a 
court  of  bankruptcy  or  engaged  in  the  performance  of 
a  duty  imposed  by  this  Act. 

b  The  judge  may,  at  any  time  after  the  filing  of  a 
petition  by  or  against  a  person,  and  before  the  expira- 
tion of  one  month  after  the  qualification  of  the  trustee, 
upon  satisfactory  proof  by  the  affidavits  of  at  least  two 
persons  that  such  bankrupt  is  about  to  leave  the  dis- 
trict in  which  he  resides  or  has  his  principal  place  of 
business  to  avoid  examination,  and  that  his  departure 
will  defeat  the  proceedings  in  bankruptcy,  issue  a  war- 
rant to  the  marshal,  directing  him  to  bring  such  bank- 
rupt forthwith  before  the  court  for  examination.  If 
upon  hearing  the  evidence  of  the  parties  it  shall  appear 
to  the  court  or  judge  thereof  that  the  allegations  are 
true  and  that  it  is  necessary,  he  shall  order  such  mar- 
shal to  keep  such  bankrupt  in  custody  not  exceeding  ten 
days,  but  not  imprison  him,  until  he  shall  be  examined 
and  released  or  give  bail  conditioned  for  his  appear- 
ance for  examination,  from  time  to  time,  not  exceeding 
in  all  ten  days,  as  required  by  the  court,  and  for  his 
obedience  to  all  lawful  orders  made  in  reference  thereto. 

Sec.  10.  Extradition  of  Bankrupts. — a  Whenever  a 
warrant  for  the  apprehension  of  a  bankrupt  shall  have 
been  issued,  and  he  shall  have  been  found  within  the 
jurisdiction  of  a  court  other  than  the  one  issuing  the 
warrant,  he  may  be  extradited  in  the  same  manner  in 
which  persons  under  indictment  are  now  extradited  from 
one  district  within  which  a  district  court  has  jurisdic- 
tion to  another. 

Sec.  11.  Suits  by  and  Against  Bankrupts. — a  A  suit 
which  is  founded  upon  a  claim  from  which  a  discharge 
would  be  a  release,  and  which  is  pending  against  a  per- 
son at  the  time  of  the  filing  of  a  petition  against  him, 
shall  be  stayed  until  after  an  adjudication  or  the  dis- 
missal of  the  petition;  if  such  person  is  adjudged  a 
bankrupt,  such  action  may  be  further  stayed  until  twelve 
months  after  the  date  of  such  adjudication,  or,  if  within 
that  time  such  person  applies  for  a  discharge,  then  until 
the  question  of  such  discharge  is  determined. 

b  The  court  may  order  the  trustee  to  enter  his  ap- 
pearance and  defend  any  pending  suit  against  the  bank- 
rupt. 

c  A  trustee  may,  with  the  approval  of  the  court,  be 
permitted  to  prosecute  as  trustee  any  suit  commenced  by 
the  bankrupt  prior  to  the  adjudication,  with  like  force 
and  effect  as  though  it  had  been  commenced  by  him. 

d  Suits  shall  not  be  brought  by  or  against  a  trustee 
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of  a  bankrupt  estate  subsequent  to  two  years  after  the 
estate  has  been  closed. 

Sec.  12.  Compositions,  When  Confirmed. — a  A  bank- 
rupt may  offer,  either  before  or  after  adjudication,  terms 
of  composition  to  his  creditors  after,  but  not  before, 
he  has  been  examined  in  open  court  or  at  a  meeting  of 
his  creditors,  and  has  filed  in  court  the  schedule  of  his 
property  and  the  list  of  his  creditors  required  to  be 
filed  by  bankrupts.  In  compositions  before  adjudication 
the  bankrupt  shall  file  the  required  schedules,  and  there- 
upon the  court  shall  call  a  meeting  of  creditors  for  the 
allowance  of  claims,  examination  of  the  bankrupt,  and 
preservation  or  conduct  of  estates,  at  which  meeting  the 
judge  or  referee  shall  preside;  and  action  upon  the  peti- 
tion for  adjudication  shall  be  delayed  until  it  shall  be 
determined  whether  such  composition  shall  be  confirmed. 

b  An  application  for  the  confirmation  of  a  composi- 
tion may  be  filed  in  the  court  of  bankruptcy  after,  but 
not  before,  it  has  been  accepted  in  writing  by  a  majority 
in  number  of  all  creditors  whose  claims  have  been  al- 
lowed, which  number  must  represent  a  majority  in  amount 
of  such  claims,  and  the  consideration  to  be  paid  by  the 
bankrupt  to  his  creditors,  and  the  money  necessary  to 
pay  all  debts  which  have  priority  and  the  cost  of  the 
proceedings,  have  been  deposited  in  such  place  as  shall 
be  designated  by  and  subject  to  the  order  of  the  judge. 

c  A  date  and  place,  with  reference  to  the  convenience 
of  the  parties  in  interest,  shall  be  fixed  for  the  hearing 
upon  each  application  for  the  confirmation  of  a  compo- 
sition, and  such  objections  as  may  be  made  to  its  con- 
firmation. 

d  The  judge  shall  confirm  a  composition  if  satisfied 
that  (1)  it  is  for  the  best  interests  of  the  creditors;  (2) 
the  bankrupt  has  not  been  guilty  of  any  of  the  acts 
or  failed  to  perform  any  of  the  duties  which  would  be  a 
bar  to  his  discharge;  and  (3)  the  offer  and  its  accept- 
ance are  in  good  faith  and  have  not  been  made  or  pro- 
cured except  as  herein  provided,  or  by  any  means,  prom- 
ises, or  acts  herein  forbidden. 

e  Upon  the  confirmation  of  a  composition,  the  consid- 
eration shall  be  distributed  as  the  judge  shall  direct, 
and  the  case  dismissed.  Whenever  a  composition  is  not 
confirmed,  the  estate  shall  be  administered  in  bankruptcy 
as  herein  provided. 

Sec.  13.  Compositions,  When  Set  Aside. — a  The 
judge  may,  upon  the  application  of  parties  in  interest 
filed  at  any  time  within  six  months  after  a  composition 
has   been   confirmed,   set   the   same  aside   and   reinstate 
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the  ease  if  it  shall  be  made  to  appear  upon  a  trial  that 
fraud  was  practiced  in  the  procuring  of  such  composi- 
tion, and  that  the  knowledge  thereof  has  come  to  the 
petitioners  since  the  confirmation  of  such  composition. 

Sec.  14.  DiscHAiiGEs,  When  Granted. — a  Any  person 
may,  after  the  expiration  of  one  month  and  within  the 
next  twelve  months  subsequent  to  being  adjudged  a 
application  for.  bankrupt,  file  an  application  for  a  discharge  in  the 
court  of  bankruptcy  in  which  the  proceedings  are  pend- 
ing; if  it  shaU  be  made  to  appear  to  the  judge  that  the 
bankrupt  was  unavoidably  prevented  from  filing  it 
within  such  time,  it  may  be  filed  within  but  not  after 
the  expiration  of  the  next  six  months. 

b  The  judge  shall  hear  the  application  for  a  discharge, 
and  such  proofs  and  pleas  as  may  be  made  in  opposition 
thereto  by  the  trustee  or  other  parties  in  interest,  at 
such  time  as  will  give  the  trustee  or  parties  in  interest  a 
reasonable  opportunity  to  be  fully  heard,  and  investi- 
gate the  merits  of  the  application  and  discharge  the  ap- 
plicant unless  he  has  (1)  committed  an  offense  punish- 
able by  imprisonment  as  herein  provided;  or  (2)  with 
intent  to  conceal  his  financial  condition,  destroyed,  con- 
cealed, or  failed  to  keep  books  of  account  or  records 
from  which  such  condition  might  be  ascertained;  or  (3) 
obtained  money  or  property  on  credit  upon  a  materially 
false  statement  in  writing,  made  by  him  to  any  person 
or  his  representative  for  the  purpose  of  obtaining  credit 
from  such  person;  or  (4)  at  any  time  subsequent  to  the 
first  day  of  the  four  months  immediately  preceding  the 
filing  of  the  petition  transferred,  removed,  destroyed,  or 
concealed,  or  permitted  to  be  removed,  destroyed,  or 
concealed,  any  of  his  property,  with  intent  to  hinder,  de- 
lay, or  defraud  his  creditors  (5)  in  voluntary  proceed- 
ings been  granted  a  discharge  in  bankruptcy  within  sis. 
years;  or  (6)  in  the  course  of  the  proceedings  in  bank- 
ruptcy refused  to  obey  any  lawful  order  of,  or  to  answer 
any  material  question  approved  by  the  court:  Provided, 
That  a  trustee  shall  not  interpose  objections  to  a  bank- 
rupt's  discharge  until  he  shall  be  authorized  so  to  do 
at  a  meeting  of  creditors  called  for  that  purpose. 

c  The  confirmation  of  a  composition  shall  discharge 
the  bankrupt  from  his  debts,  other  than  those  agreed  to 
be  paid  by  the  terms  of  the  composition  and  those  not 
affected  by  a  discharge. 

Sec.  15.  Discharges,  When  Revoked. — a  The  judge 
may,  upon  the  application  of  parties  in  interest  who 
have  not  been  guilty  of  undue  laches,  filed  at  any  time 
within  one  year  after  a  discharge  shall  have  been  granted, 
revoke  it  upon  a  trial  if  it  shall  be  made  to  appear  that 
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it  was  obtained  through  the  fraud  of  the  baukrupt,  aud 
that  the  knowledge  of  the  fraud  has  come  to  the  peti- 
tioners since  the  granting  of  the  discharge,  and  that  the 
actual  facts  did  not  warrant  the  discharge. 

Sec.  16.  Co-Debtors  op  Bankrupts. — a  The  liability 
of  a  person  who  is  co-debtor  with,  or  guarantor  or  in 
any  manner  a  surety  for,  a  bankrupt  shall  not  be  altered 
by  the  discharge  of  such  bankrupt. 

Sec.  17.  Debts  Not  Affected  by  a  Discharge. — a  A 
discharge  in  bankruptcy  shaU  release  a  bankrupt  from  all 
of  his  provable  debts,  except  such  as  (first)  are  due  as 
a  tax  levied  by  the  United  States,  the  State,  county,  dis- 
trict, or  municipality  in  which  he  resides;  (second)  are 
liabilities  for  obtaining  property  by  false  pretenses  or 
false  representations,  or  for  willful  and  malicious  in- 
juries to  the  person  or  property  of  another,  or  for  ali- 
mony due  or  to  become  due,  or  for  maintenance  or  support 
of  wife  or  child,  or  for  seduction  of  an  unmarried  fe- 
male, or  for  breach  of  promise  of  marriage  accompanied 
by  seduction,  or  for  criminal  conversation;  (third)  have 
not  been  duly  scheduled  in  time  for  proof  and  allow- 
ance, with  the  name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice  or  actual 
knowledge  of  the  proceedings  in  bankruptcy;  or 
(fourth)  were  created  by  his  fraud,  embezzlement,  mis- 
appropriation, or  defalcation  while  acting  as  an  officer 
or  in  any  fiduciary  capacity;  or  (fifth)  are  for  wages 
due  to  workmen,  clerks,  traveling  or  city  salesmen,  or 
servants,  which  have  been  earned  within  three  months 
before  the  date  of  commencement  of  the  proceedings  in 
bankruptcy;  or  (sixth)  are  due  for  moneys  of  an  em- 
ployee received  or  retained  by  his  employer  to  secure  the 
faithful  performance  by  such  employee  of  the  terms  of 
a  contract  of  employment.     (As  amended  Jan.  7,  1922.) 
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CHAPTER  IV. 

COUETS    AND   PROCEDURE    THEREIN. 

See.  18.  Process,  Pleadings  and  Adjudications. — a 
Upon  the  filing  of  a  petition  for  involuntary  bankruptcy, 
service  thereof,  with  a  writ  of  subpoena,  shall  be  made 
upon  the  person  therein  named  as  defendant  in  the  same 
manner  that  service  of  such  process  is  now  had  upon 
the  commencement  of  a  suit  in  equity  in  the  courts  of 
the  United  States,  except  that  it  shall  be  returnable 
within  fifteen  days,  unless  the  judge  shall  for  cause  fix 
a  longer  time;  but  in  case  personal  service  can  not  be 
made,  then  notice  shall  be  given  by  publication  in  the 
same  manner  and  for  the  same  time  as  provided  by  law 
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-by  publication. 


Pleading 
10  days. 


within 


— verification. 


Court  to  deter- 
miue  issues  wlien 
facts  controverted. 


Derision  where 
pleadings  not  filed. 


If  judge  absent, 
case  to  be  referred 
to  referee. 


Hearing  on  filing 
voluntary  petition. 

— a  bsence    of 
judge. 


Jury  trials. 

- — person  against 
wbom  involuntary 
petition  tiled,  en- 
titled. 


-right  waived. 


Attendance  of 
jury,    etc. 


for  notice  hj  publication  in  suits  to  enforce  a  legal  or 
equitable  lien  in  courts  of  the  United  States,  except  that, 
unless  the  judge  shall  otherwise  direct,  the  order  shall 
be  published  not  more  than  once  a  week  for  two  consecu- 
tive weeks,  and  the  return  day  shall  be  ten  days  after 
the  last  publication  unless  the  judge  shall  for  cause  fix 
a  longer  time. 

b    The   bankrupt,    or    any    creditor,  may  appear   and 

plead  to  the  petition  within  five  days  after  the  return 

day,  or  within  such  further  time  as  the  court  may  allow. 

c  All  pleadings   setting  up   matters   of  fact   shall  be 

verified  under  oath. 

d  If  the  bankrupt,  or  any  of  his  creditors,  shall  ap- 
pear, within  the  time  limited,  and  controvert  the  facts 
alleged  in  the  petition,  the  judge  shall  determine,  as 
soon  as  may  be,  the  issues  presented  by  the  pleadings, 
without  the  intervention  of  a  jury,  except  in  cases  where 
a  jui-y  trial  is  given  by  this  Act,  and  makes  the  adjudi- 
cation or  dismiss  the  petition. 

e  If  on  the  last  day  within  which  pleadings  may  be 
filed  none  are  filed  by  the  bankrupt  or  any  of  his  credi- 
tors, the  judge  shall  on  the  next  day,  if  present,  or  as 
soon  thereafter  as  practicable,  make  the  adjudication  or 
disnaiss  the  petition. 

f  If  the  judge  is  absent  from  the  district,  or  the  di- 
vision of  the  district  in  which  the  petition  is  pending, 
on  the  next  day  after  the  last  day  on  which  pleadings 
may  be  filed,  and  none  have  been  filed  by  the  bankrupt 
or  any  of  his  creditors,  the  clerk  shall  forthwith  refer 
the  case  to  the  referee. 

g  Upon  the  filing  of  a  voluntary  petition  the  judge 
shall  hear  the  petition  and  make  the  adjudication  or 
dismiss  the  petition.  If  the  judge  is  absent  from  the 
district,  or  the  division  of  the  district  in  which  the 
petition  is  filed  at  the  time  of  the  filing,  the  clerk  shall 
forthwith  refer  the  case  to  the  referee. 

Sec.  19.  Jury  Trials. — a  A  person  against  whom  an 
involuntary  petition  has  been  filed  shall  be  entitled  to 
have  a  trial  by  jury,  in  respect  to  the  question  of  his 
insolvency,  except  as  herein  otherwise  provided,  and  any 
act  of  bankruptcy  alleged  in  such  petition  to  have  been 
committed,  upon  filing  a  written  application  therefor  at 
or  before  the  time  within  which  an  answer  may  be  filed. 
If  such  application  is  not  filed  within  such  time,  a  trial 
by  jury  shall  be  deemed  to  have  been  waived. 

b  If  a  jury  is  not  in  attendance  upon  the  court,  one 
may  be  specially  summoned  for  the  trial,  or  the  case 
may  be  postponed,  or,  if  the  case  is  pending  in  one  of 
the  district  courts   within   the  jurisdiction   of   a   circuit 
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court  of  the  United  States,  it  may  be  certified  for  trial 
to  the  circuit  court  sitting  at  the  same  place,  or  by 
consent  of  parties  when  sitting  at  any  other  place  in 
the  same  district,  if  such  circuit  court  has  or  is  to  have 
a  jury  first  in  attendance. 

c  The  right  to  submit  matters  in  controversy,  or  an 
alleged  offense  under  this  Act,  to  a  jury  shall  be  deter- 
mined and  enjoyed,  except  as  provided  by  this  Act,  ac- 
cording to  the  United  States  laws  now  in  force  or  such  as 
may  be  hereafter  enacted  in  relation  to  trials  by  jury. 

Sec.  20.  Oaths,  Affirmations. — a  Oaths  required  by 
this  Act,  except  upon  hearings  in  court,  may  be  admin- 
istered by  (1)  referees;  (2)  officers  authorized  to  ad- 
minister oaths  in  proceedings  before  the  courts  of  the 
United  States,  or  under  the  laws  of  the  State  where  the 
same  are  to  be  taken;  and  (3)  diplomatic  or  consular 
officers  of  the  United  States  in  any  foreign  country. 

b  Any  person  conscientiously  opposed  to  taking  an 
oath  may,  in  lieu  thereof,  affirm.  Any  person  who  shall 
affirm  falsely  shall  be  punished  as  for  the  making  of  a 
false  oath. 

Sec.  21.  Evidence.— a  A  court  of  bankruptcy  may, 
upon  application  of  any  officer,  bankrupt,  or  creditor, 
by  order  require  any  designated  person,  including  the 
bankrupt  and  his  wife,  to  appear  in  court  or  before  a 
referee  or  the  judge  of  any  State  court,  to  be  examined 
concerning  the  acts,  conduct,  or  property  of  a  bankrupt 
whose  estate  is  in  process  of  administration  under  this 
Act:  Provided,  That  the  wife  may  be  examined  only 
touching  business  transacted  by  her  or  to  which  she  is  a 
party,  and  to  determine  the  fact  whether  she  has  trans- 
acted or  been  a  party  to  any  business  of  the  bankrupt. 

b  The  right  to  take  depositions  in  proceedings  under 
this  Act  shall  be  determined  and  enjoyed  according  to 
the  United  States  laws  now  in  force,  or  such  as  may  be 
hereafter  enacted  relating  to  the  taking  of  depositions, 
except  as  herein  provided. 

c  Notice  of  the  taking  of  depositions  shall  be  filed 
with  the  referee  in  every  case.  When  depositions  are  to 
be  taken  in  opposition  to  the  allowance  of  a  claim  notice 
shall  also  be  served  upon  the  claimant,  and  when  in  oppo- 
sition to  a  discharge  notice  shall  also  be  served  upon  the 
bankrupt. 

d  Certified  copies  of  proceedings  before  a  referee,  or 
of  papers,  wlien  issued  by  the  clerk  or  referee,  shall  be 
admitted  as  evidence  with  like  force  and  effect  as  certi- 
fied copies  of  the  records  of  district  courts  of  the  United 
States  are  now  or  may  hereafter  be  admitted  as  evi- 
dence. 
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e  A  certified  copy  of  the  order  approving  the  bond  of 
M  trustee  shall  constitute  conclusive  evidence  of  the 
vesting  in  him  of  the  title  to  the  property  of  the  bank- 
rupt, and  if  recorded  shall  i-ipart  the  same  notice  that 
a  aeed  from  the  bankrupt  t*/  the  trustee  if  recorded 
would  have  imparted  had  not  bankruptcy  proceedings 
intervened. 

f  A  certified  copy  of  an  order  confirming  or  setting 
aside  a  composition,  or  granting  or  setting  aside  a  dis- 
charge, not  revoked,  shall  be  evidence  of  the  jurisdiction 
of  the  court,  the  regularity  of  the  proceedings,  and  of 
the  fact  that  the  order  was  made, 

g  A  eerified  copy  of  an  order  confirming  a  composi- 
tion shall  constitute  evidence  of  the  revesting  of  the  title 
of  his  property  in  the  bankrupt,  and  if  recorded  shall 
impart  the  same  notice  that  a  deed  from  the  trustee  to 
the  bankrupt  if  recorded  would  impart. 

Sec.  22.  Eeference  of  Cases  After  Adjudication. — a 
After  a  person  has  been  adjudged  a  bankrupt  the  judge 
may  cause  the  trustee  to  proceed  with  the  administration 
of  the  estate,  or  refer  it  (1)  generally  to  the  referee  or 
specially  with  only  limited  authority  to  act  in  the  prem- 
ises or  to  consider  and  report  upon  specified  issues;  or 
(2)  to  any  referee  within  the  territorial  jurisdiction  of 
the  court,  if  the  convenience  of  parties  in  interest  will 
be  served  thereby,  or  for  cause,  or  if  the  bankrupt  does 
not  do  business,  reside,  or  have  his  domicile  in  the  dis- 
trict. 

b  The  judge  may,  at  any  time,  for  the  convenience  of 
parties  or  for  cause,  transfer  a  case  from  one  referee  to 
another. 

Sec.  23.  Jurisdiction  of  United  States  and  State 
Courts. — a  The  United  States  circuit  courts  shall  have 
jurisdiction  of  all  controversies  at  law  and  in  equity,  as 
distinguished  from  proceedings  in  bankruptcy,  between 
trustees  as  such  and  adverse  claimants  concerning  the 
properly  acquired  or  claimed  by  the  trustees,  in  the  same 
manner  and  to  the  same  extent  only  as  though  bank- 
ruptcy proceedings  had  not  been  instituted  and  such 
controversies  had  been  between  the  bankrupts  and  such 
adverse  claimants. 

b  Suits  by  the  trustee  shall  only  be  brought  or  prose- 
cuted in  the  courts  where  the  bankrupt,  whose  estate  is 
being  administered  by  such  trustee,  might  have  brought 
or  prosecuted  them  if  proceedings  in  bankruptcy  had  not 
been  instituted,  unless  by  consent  of  the  proposed  de- 
fendant, except  suits  for  the  recovery  of  property  under 
section  sixty,  subdivision  b,  section  sixty-seven,  sub- 
division e,  and  section  seventy,  subdivision  e. 
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c  The  United  States  circuit  courts  shall  have  concur- 
rent jurisdiction  with  the  courts  of  bankruptcy,  within 
their  respective  territorial  limits,  of  the  offenses  enumer- 
ated in  this  Act. 

Sec.  24.  Jurisdiction  of  Appellate  Courts. — a  The 
Supreme  Court  of  the  United  States,  the  circuit  courts 
of  appeals  of  the  United  States,  and  the  supreme  courts 
of  the  Territories,  in  vacation  in  chambers  and  during 
their  respective  terms,  as  now  or  as  they  may  be  here- 
after held,  are  hereby  invested  with  appellate  jurisdic- 
tion of  controversies  arising  in  bankruptcy  proceedings 
from  the  courts  of  bankruptcy  from  which  they  have 
appellate  jurisdiction  in  other  cases.  The  Supreme 
Court  of  the  United  States  shall  exercise  a  like  juris- 
diction from  courts  of  bankruptcy  not  within  any  or- 
ganized circuit  of  the  United  States  and  from  the 
Supreme  Court  of  the  District  of  Columbia. 

b  The  several  circuit  courts  of  appeal  shall  have  juris- 
diction in  equity,  either  interlocutory  or  final,  to  super- 
intend and  revise  in  matter  of  law  the  proceedings  of 
the  several  inferior  courts  of  bankruptcy  within  their 
jurisdiction.  Such  power  shall  be  exercised  on  due  no- 
tice and  petition  by  any  party  aggrieved. 

Sec.  25.  Appeals  and  Writs  of  Error. — a  That  ap- 
peals, as  in  equity  cases,  may  be  taken  in  bankruptcy 
proceedings  from  the  courts  of  bankruptcy  to  the  circuit 
court  of  appeals  of  the  United  States,  and  to  the  su- 
preme court  of  the  Territories  in  the  following  eases,  to- 
wit,  (1)  from  a  judgment  adjudging  or  refusing  to  ad- 
judge the  defendant  a  bankrupt;  (2)  from  a  judgment 
granting  or  denying  a  discharge;  and  (3)  from  a  judg- 
ment allowing  or  rejecting  a  debt  or  claim  of  five  hun- 
dred dollars  or  over.  Such  appeal  shall  be  taken  within 
ten  days  after  the  judgment  appealed  from  has  been 
rendered,  and  may  be  heard  and  determined  by  the  ap- 
pellate court  in  term  or  vacation  as  the  case  may  be. 

b  From  any  final  decision  of  a  court  of  appeals  allow- 
ing or  rejecting  a  claim  under  this  Act,  an  appeal  may 
be  had  under  such  rules  and  within  such  time  as  may 
be  prescribed  by  the  Supreme  Court  of  the  United 
States,  in  the  following  cases,  and  no  other: 

1.  Where  the  amount  in  controversy  exceeds  the  sum 
of  two  thousand  dollars,  and  the  question  involved  is  one 
which  might  have  been  taken  on  appeal  or  writ  of  error 
from  the  highest  court  of  a  State  to  the  Supreme  Court 
of  the  United  States;   or 

2.  Where  some  Justice  of  the  Supreme  Court  of  the 
United   States   shall   certify  that   in   his  opinion   the   de- 
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termination  of  the  question  or  questions  involved  in  the 
allowance  or  rejection  of  such  claim  is  essential  to  a 
uniform  construction  of  this  Act  throughout  the  United 
States. 

c  Trustees  shall  not  be  required  to  give  bond  when 
they  take  appeals  or  sue  out  writs  of  error. 

d  Controversies  may  be  certified  to  the  Supreme  Court 
of  the  United  States  from  other  courts  of  the  United 
States,  and  the  former  court  may  exercise  jurisdiction 
thereof  and  issue  writs  of  certiorari  pursuant  to  the  pro- 
visions of  the  United  States  laws  now  in  force  or  such 
as  may  be  hereafter  enacted. 

Sec.  26.  Arbitration  of  Controversies. — a  The  trus- 
tee may,  pursuant  to  the  direction  of  the  court,  submit 
to  arbitration  any  controversy  arising  in  the  settlement 
of  the  estate. 

b  Three  arbitrators  shall  be  chosen  by  mutual  consent, 
or  one  by  the  trustee,  one  by  the  other  party  to  the  con- 
troversy, and  the  third  by  the  two  so  chosen,  or  if  they 
fail  to  agree  in  five  days  after  their  appointment  the 
court  shall  appoint  the  third  arbitrator. 

c  The  written  finding  of  the  arbitrators,  or  a  major- 
ity of  them,  as  to  the  issues  presented,  may  be  filed  in 
court  and  shall  have  like  force  and  effect  as  the  verdict 
of  a  jury. 

Sec.  27.  Compromises. — a  The  trustee  may,  with  the 
approval  of  the  court,  compromise  any  controversy  aris- 
ing in  the  administi'ation  of  the  estate  upon  such  terms 
as  he  may  deem  for  the  best  interests  of  the  estate. 

Sec.  28.  Designation  of  Newspapers. — a  Courts  of 
bankruptcy  shall  by  order  designate  a  newspaper  pub- 
lished within  their  respective  territorial  districts,  and 
in  the  county  in  which  the  bankrupt  resides  or  the  major 
part  of  his  property  is  situated,  in  which  notices  required 
to  be  published  by  this  Act  and  orders  which  the  court 
may  direct  to  be  published  shall  be  inserted.  Any  court 
may  in  a  particular  case,  for  the  convenience  of  parties 
in  interest,  designate  some  additional  newspaper  in 
which  notices  and  orders  in  such  case  shall  be  published. 

Sec.  29.  Offenses. — a  A  person  shall  be  punished,  by 
imprisonment  for  a  period  not  to  exceed  five  years,  upon 
conviction  of  the  offense  of  having  knowingly  and  fraud- 
ulently appropriated  to  his  own  use,  embezzled,  spent, 
or  unlawfully  transferred  any  property  or  secreted  or  de- 
stroyed any  document  belonging  to  a  bankrupt  estate 
which  came  into  his  charge  as  trustee. 

b  A  person  shall  be  punished,  by  imprisonment  for  a 
period  not  to  exceed  two  years,  upon  conviction  of  the 
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offense  of  having  knowingly  and  fraudulently  (1)  con- 
cealed while  a  bankrupt,  or  after  his  discharge,  from  his 
trustee  any  of  the  property  belonging  to  his  estate  in 
bankruptcy;  or  (2)  made  a  false  oath  or  accouht  in,  or 
in  relation  to,  any  proceeding  in  bankruptcy;  (3)  pre- 
sented under  oath  any  false  claim  for  proof  against 
the  estate  of  a  bankrupt,  or  used  any  such  claim  in  com- 
position personally  or  by  agent,  proxy,  or  attorney,  or 
as  agent,  proxy,  or  attorney;  or  (4)  received  any  ma- 
terial amount  of  property  from  a  bankrupt  after  the 
filing  of  the  petition,  with  intent  to  defeat  this  Act;  or 
(5)  extorted  or  attempted  to  extort  any  money  or 
property  from  any  person  as  a  consideration  for  acting 
or  forbearing  to  act  in  bankruptcy  proceedings. 

c  A  person  shall  be  punished  by  fine,  not  to  exceed 
five  hundred  dollars,  and  forfeit  his  office,  and  the  same 
shall  thereupon  become  vacant,  upon  conviction  of  the 
offense  of  having  knowingly  (1)  acted  as  a  referee  in  a 
case  in  which  he  is  directly  or  indirectly  interested;  or 
(2)  purchased,  while  a  referee,  directly  or  indirectly, 
any  property  of  the  ostate  in  bankruptcy  of  which  he 
is  referee;  or  (3)  refused,  whUe  a  referee  or  trustee, 
to  permit  a  reasonable  opportunity  for  the  inspection  of 
the  accounts  relating  to  the  affairs  of,  and  the  papers 
and  records  of,  estates  in  his  charge  by  parties  in  in- 
terest when  directed  by  the  court  so  to  do. 

d  A  person  shall  not  be  prosecuted  for  any  offense 
arising  under  this  Act  unless  the  indictment  is  found  or 
the  information  is  filed  in  court  within  one  year  after 
the  commission  of  the  offense. 

Sec.  30.  EuLES,  Forms,  and  Orders. — a  All  necessary 
rules,  forms,  and  orders  as  to  procedure  and  for  carry- 
ing this  Act  into  force  and  effeet  shall  be  prescribed, 
and  may  be  amended  from  time  to  time,  by  the  Supreme 
Court  of  the  United  States. 

Sec.  31.  Computation  of  Time. — a  Whenever  time  is 
enumerated  by  days  in  this  Act,  or  in  any  proceeding  in 
bankruptcy,  the  number  of  days  shall  be  computed  by 
excluding  the  first  and  including  the  last,  unless  the 
last  fall  on  a  Sunday  or  holiday,  in  which  event  the  day 
last  included  shall  be  the  next  day  thereafter  which  is 
not  a  Sunday  or  a  legal  holiday. 

Sec.  32.  Transfer  of  Cases. — a  In  the  event  petitions 
are  filed  against  the  same  person,  or  against  different 
members  of  a  partnership,  in  different  courts  of  bank- 
ruptcy each  of  which  has  jurisdiction,  the  cases  shall 
be  transferred,  by  order  of  the  courts  relinquishing  juris- 
diction, to  and  be  consolidated  by  the  one  of  such  courts 
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which  cau  proceed  with   the  same  for  the  greatest  con- 
venience of  parties  in  interest. 


Offlcera. 


Offices  of  referee 
and  trustees  cre- 
ated. 

Referees,  appoint- 
ment,  etc. 


— designation     of 
districts. 


-qualifications. 


-to   take   oath. 


-number  of. 


Jurisdiction       o  t 
referees. 


- — to  consider  pe- 
titions. 


CHAPTER  V. 
OFFICERS,  THEIR  DUTIES  AND  COMPENSATION. 

Sec.  33.  Ceeation  of  Two  Offices. — a  The  offices  of 
referee  and  trustee  are  hereby  created. 

Sec.  34. — Appointment,  Removal,  and  Districts  of 
Referees. — a  Courts  of  bankruptcy  shall,  within  the 
territorial  limits  of  which  they  respectively  have  juris- 
diction, (1)  appoint  referees,  each  for  a  term  of  two 
years,  and  may,  in  their  discretion,  remove  them  be- 
cause their  services  are  not  needed  or  for  other  cause; 
and  (2)  designate,  and  from  time  to  time  change,  the 
limits  of  the  districts  of  referees,  so  that  each  county, 
where  the  services  of  a  referee  are  needed,  may  consti- 
tute at  least  one  district. 

Sec,  35.  Qualifications  of  Referees. — a  Individuals 
shall  not  be  eligible  to  appointment  as  referees  unless 
they  are  respectively  (1)  competent  to  perform  the 
duties  of  that  office;  (2)  not  holding  any  office  of  profit 
or  emolument  under  the  laws  of  the  United  States  or  of 
any  State  other  than  commissioners  of  deeds,  justices 
of  the  peace,  masters  in  chancery,  or  notaries  public; 
(3)  not  related  by  consanguinity  or  affijiity,  within  the 
third  degree  as  determined  by  the  common  law,  to  any 
of  the  judges  of  the  courts  of  bankruptcy,  or  circuit 
courts  of  the  United  States,  or  of  the  justices  or  judges 
of  the  appellate  courts  of  the  districts  wherein  they 
may  be  appointed;  and  (4)  residents  of,  or  have  their 
offices  in,  the  territorial  districts  for  which  they  are  to 
be  appointed. 

Sec.  36.  Oaths  of  Office  of  Referees. — a  Referees 
shall  take  the  same  oath  of  office  as  that  prescribed  for 
judges  of  United  States  courts. 

Sec.  37.  Number  of  Referees. — a  Such  number  of 
referees  shall  be  appointed  as  may  be  necessary  to  assist 
in  expeditiously  transacting  the  bankruptcy  business 
pending  in  the  various  courts  of  bankruptcy. 

Sec.  38.  Jurisdiction  of  Referees. — a  Referees  re 
spectively  are  hereby  invested,  subject  always  to  a  re- 
view by  the  judge,  within  the  limits  of  their  districts 
as  established   from   time   to   time,   with   jurisdiction   to 

(1)  consider  all  petitions  referred  to  them  by  the  clerks 
and  make   the    adjudications   or   dismiss   the   petitions; 

(2)  exercise  the  powers  vested  in  courts  of  bankruptcy 
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for  the  administering  of  oaths  to  and  the  examination 
of  persons  as  witnesses  and  for  requiring  the  production 
of  documents  in  proceedings  before  them,  except  the 
power  of  commitment;  (3)  exercise  the  powers  of  the 
judge  for  the  taking  possession  and  releasing  of  the 
property  of  the  bankrupt  in  the  event  of  the  issuance 
by  the  clerk  of  a  certificate  showing  the  absence  of  a 
judge  from  the  judicial  district,  or  the  division  of  the 
district,  or  his  sickness  or  inability  to  act;  (4)  perform 
such  part  of  the  duties,  except  as  to  questions  arising 
out  of  the  applications  of  bankrupts  for  compositions 
or  discharges,  as  are  by  this  Act  conferred  on  courts 
of  bankruptcy  and  as  shall  be  prescribed  by  rules  or 
orders  of  the  courts  of  bankruptcy  of  their  respective 
district^,  except  as  herein  otherwise  provided;  and  (5) 
upon  the  application  of  the  trustee  during  the  examina- 
tion of  the  bankrupts,  or  other  proceedings,  authorize 
the  employment  of  stenographers  at  the  expense  of  the 
estates  at  a  compensation  not  to  exceed  ten  cents  per 
folio  for  reporting  and  transcribing  the  proceedings. 

Sec.  39.  Duties  of  Eeferees. — a  Eeferees  shall  (1) 
declare  dividends  and  prepare  and  deliver  to  trustees 
dividend  sheets  showing  the  dividends  declared  and  to 
whom  payable;  (2)  examine  all  schedules  of  property 
and  lists  of  creditors  filed  by  bankrupts  and  cause  such 
as  are  incomplete  or  defective  to  be  amended;  (3)  fur- 
nish such  information  concerning  the  estates  in  process 
of  administration  before  them  as  may  be  requested  by 
the  parties  in  interest;  (4)  give  notices  to  creditors 
as  herein  provided;  (5)  make  up  records  embodying  the 
evidence,  or  the  substance  thereof,  as  agreed  upon  by 
the  parties  in  all  contested  matters  arising  before  them, 
whenever  requested  to  do  so  by  either  of  the  parties 
thereto,  together  with  their  findings  therein,  and  trans- 
mit them  to  the  judges;  (6)  prepare  and  file  the  sched- 
ules of  property  and  lists  of  creditors  required  to  be 
filed  by  the  bankrupts,  or  cause  the  same  to  be  done, 
when  the  bankrupts  fail,  refuse,  or  neglect  to  do  so; 
(7)  safely  keep  perfect,  and  transmit  to  the  clerk 
the  records,  herein  required  to  be  kept  by  them,  when 
the  cases  are  concluded;  (8)  transmit  to  the  clerks 
such  papers  as  may  be  on  file  before  them  whenever  the 
same  are  needed  in  any  proceedings  in  courts,  and  in 
like  manner  secure  the  return  of  such  papers  after  they 
have  been  used,  or,  if  it  be  impracticable  to  transmit 
the  original  papers,  transmit  certified  copies  thereof  by 
mail;  (9)  upon  application  of  any  party  in  interest, 
preserve  the  evidence  taken  or  the  substance  thereof  as 
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— obtain     papers, 
etc. 


— not    to    act    if 
interested. 


Compensation     of 
referees. 


— on  transfer 
from  one  to  an- 
other. 


— where  reference 
revoked. 
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When  witness  not 
required  to  attend. 


C  o  n  t  e  m  pt  pro- 
ceedings. 


agreed  upon  by  the  parties  before  them  when  a  stenog 
rapher  is  not  in  attendance;  and  (10)  whenever  theii 
respective  offices  are  in  the  same  cities  or  towns  where 
the  courts  of  bankruptcy  convene,  call  upon  and  receive 
from  the  clerks  all  papers  filed  in  courts  of  bankruptcy 
which  have  been  referred  to  them. 

b  Eeferees  shall  not  (1)  act  in  cases  in  which  they 
are  directly  or  indirectly  interested;  (2)  practice  as 
attorneys  and  counselors  at  law  in  any  bankruptcy  pro- 
ceedings; or  (3)  purchase,  directly  or  indirectly,  any 
propert-y  of  an  estate  in  bankruptcy. 

Sec.  40.  Compensation  op  Kefekees. — a  Keferees 
shall  receive  as  full  compensation  for  their  services, 
payable  after  they  are  rendered,  a  fee  of  fifteen  dollars 
deposited  with  the  clerk  at  the  time  the  petition,  is  filed 
in  each  case,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt,  and  twenty-five  cents  for  every 
proof  of  claim  filed  for  allowance,  to  be  paid  from  the 
estate,  if  any,  as  a  part  of  the  cost  of  administration, 
and  from  estates  which  have  been  administered  before 
tbem  one  per  centum  commissions  on  all  moneys  dis- 
bursed to  creditors  by  the  trustee,  or  one-half  of  one 
per  centum  on  the  amount  to  be  paid  to  creditors  upon 
the  confirmation  of  a  composition. 

b  Whenever  a  case  is  transferred  from  one  referee  to 
another  the  judge  shall  determine  the  proportion  in 
which  the  fee  and  commissions  therefor  shall  be  divided 
between  the  referees. 

e  In  the  event  of  the  reference  of  a  case  being  re- 
voked before  it  is  concluded,  and  when  the  case  is  spe- 
cially referred,  the  judge  shall  determine  what  part  of 
the  fee  and  commissions  shall  be  paid  to  the  referee. 

Sec.  41.  Contempts  Before  Eeferees. — a  A  person 
shall  not,  in  proceedings  before  a  referee,  (1)  disobey 
or  resist  any  lawful  order,  process,  or  writ;  (2)  mis- 
behave during  a  hearing  or  so  near  the  place  thereof 
as  to  obstruct  the  same;  (3)  neglect  to  produce,  after 
having' been  ordered  to  do  so,  any  pertinent  document; 
or  (4)  refuse  to  appear  after  having  been  subpoenaed, 
or,  upon  appearing,  refuse  to  take  the  oath  as  a  wit- 
ness, or,  after  having  taken  the  oath,  refuse  to  be  ex- 
amined according  to  law:  Provided,  That  no  person 
shall  be  required  to  attend  as  a  witness  before  a  referee 
at  a  place  outside  of  the  State  of  his  residence,  and  more 
than  one  hundred  miles  from  such  place  of  residence, 
and  only  in  case  his  lawful  mileage  and  fee  for  one 
day's  attendance,  shall  be  first  paid  or  tendered  to  him. 

b  The  referee  shall  certify  the  facts  to  the  judge,  if 
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Records     of     ref- 
erees. 


— m  a  n  n  e  r      of 

keeping. 


any  person  shall  do  any  of  tbe  things  forbidden  in  this 
section.  The  judge  shall  thereupon,  in  a  summary  man- 
ner, hear  the  evidence  as  to  the  acts  complained  of,  and, 
if  it  is  such  as  to  warrant  him  in  so  doing,  punish  such  — penalty, 
person  in  the  same  manner  and  to  the  same  extent  as 
for  a  contempt  committed  before  the  court  of  bank- 
ruptcy, or  commit  such  person  upon  the  same  condi- 
tions as  if  the  doing  of  the  forbidden  act  had  occurred 
with  reference  to  tlie  process  of,  or  in  the  presence  of, 
the  court. 

Sec.  42,  Rkcords  op  Referees. — a  The  records  of  all 
proceedings  in  each  case  before  a  referee  shall  be  kept 
as  nearly  as  may  be  in  the  same  manner  as  records  are 
kept  in  equity  cases  in  district  courts  of  the  United 
States, 

b  A  record  of  the  proceedings  in  each  case  shall  be 
kept  in  a  separate  book  or  books,  and  shall,  together 
with  the  papers  on  file,  constitute  the  records  of  the 
ease, 

c  The  book  or  books  containing  a  record  of  the  pro- 
ceedings shall,  when  the  ease  is  concluded  before  the 
referee,  be  certified  to  by  him,  and,  together  with  such 
papers  as  are  on  file  before  him,  be  transmitted  to  the 
court  of  bankruptcy  and  shall  there  remain  as  a  part  of 
the  records  of  the  court. 

Sec.  43.  Referee's  Absence  or  Disability. — a  When- 
ever the  office  of  a  referee  is  vacant,  or  its  occupant  is 
absent  or  disqualified  to  act,  the  judge  may  act,  or 
may  appoint  another  referee,  or  another  referee  hold- 
ing an  appointment  under  the  same  court  may,  by  order 
of  the  judge,  temporarily  fill  the  vacancy. 

Sec.  44.  Appointment  of  Trustees. — a  The  creditors 
of  a  bankrupt  estate  shall,  at  their  first  meeting  after 
the  adjudication  or  after  a  vacancy  has  occurred  in  the 
office  of  trustee,  or  after  an  estate  has  been  reopened, 
or  after  a  composition  has  been  set  aside  or  a  dis- 
charge  revoked,   or   if   there   is   a  vacancy   in   the   office 

of  trustee,  appoint  one  trustee  or  three  trustees  of  sucli      appointment. 

estate.      If   the    creditors   do   not    appoint    a   trustee    or 
trustees  as  herein  provided,  the  court  shall  do  so. 

Sec.  45.  Qualifications  of  Trustees. — a  Trustees  — qualifications, 
may  be  (1)  individuals  who  are  respectively  competent 
to  perform  the  duties  of  that  office,  and  reside  or  have 
an  office  in  the  judicial  district  within  which  they  are 
appointed,  or  (2)  corporations  authorized  by  their 
charters  or  by  law  to  act  in  such  capacity  and  having 
an  office  in  the  judicial  district  within  which  they  are 
appointed. 
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— death     or     re-         Sec.    46.    DEATH    OR    EemovaIj    OP    TRUSTEES. — a    The 
— suits    not    to    death  or  removal  of  a  trustee  shall  not  abate  any  suit 
abate,  etc.  qj.  proceeding   which  he  is  prosecuting  or  defending  at 

the  time  of  his  death  or  removal,  but  the  same  may  be 
proceeded  with  or  defended  by  his  joint  trustee  or  suc- 
cessor in  the  same  manner  as  though  the  same  had  been 
commenced  or  was  being  defended  by  such  joint  trustee 
alone  or  by  such  successor. 
— duties  specified.  Sec.  47.  Duties  of  Trustees. — a  Trustees  shall  re- 
spectively (1)  account  for  and  pay  over  to  the  estates 
under  their  control  aU  interest  received  by  them  on 
property  of  such  estates;  (2)  collect  and  reduce  to 
money  the  property  of  the  estates  for  which  they  are 
trustees,  under  the  direction  of  the  court,  and  close  up 
the  estate  as  expeditiously  as  is  compatible  with  the 
best  interests  of  the  parties  in  interest;  and  such  trus- 
tees, as  to  all  property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceed- 
ings thereon;  and  also,  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  remedies,  and  powers  of  a  judg- 
ment creditor  holding  an  execution  duly  returned  un- 
satisfied; (3)  deposit  all  money  received  by  them  in 
one  of  the  designated  depositories;  (4)  disburse  money 
only  by  check  or  draft  on  the  depositories  in  which  it 
has  been  deposited;  (5)  furnish  such  information  con- 
cerning the  estates  of  which  they  are  trustees  and  their 
administration  as  may  be  requested  by  parties  in  in- 
terest; (6)  keep  regular  accounts  showing  all  amounts 
received  and  from  what  sources  and  all  amounts  ex- 
pended and  on  what  accounts;  (7)  lay  before  the  final 
meeting  of  the  creditors  detailed  statements  of  the  ad- 
ministration of  the  estates;  (8)  make  final  reports  and 
file  final  accounts  with  the  courts  fifteen  days  before 
the  days  fixed  for  the  final  meetings  of  the  creditors; 
(9)  pay  dividends  within  ten  days  after  they  are  de- 
clared by  the  referees;  (10)  report  to  the  courts,  in 
writing,  the  condition  of  the  estates  and  the  amounts 
of  money  on  hand,  and  such  other  details  as  may  be  re- 
quired by  the  courts,  within  the  first  month  after  their 
appointment  and  every  two  months  thereafter,  unless 
otherwise  ordered  by  the  court;  and  (11)  set  apart 
the  bankrupt's  exemptions  and  report  the  items  and 
estimated  value  thereof  to  the  court  as  soon  as  prac- 
ticable after  their  appointment. 
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b   Whenever   throe   trustees   have   been   appointed   for      — concurrence    of 
.    .      .,  £     J.  1       X  i  n  J.-L  1.   n    two    out    of    three 

an  estate,  the  concurrence  of  at  least  two  of  them  shall    necessary. 

be  necessary  to  the  validity  of  their  every  act  concern- 
ing the  administration  of  the  estate. 

c  The  trustee  shall,  vpithin  thirty  days  after  the  ad- 
judication, file  a  certified  copy  of  the  decree  of  adjudi- 
cation in  the  office  where  conveyances  of  real  estate  are 
recorded  in  every  county  where  the  bankrupt  owns  real 
estate  not  exempt  from  execution,  and  pay  the  fee  for 
such  filing,  and  he  shall  receive  a  compensation  of  fifty 
cents  for  each  copy  so  filed,  which,  together  with  the 
filing  fee,  shall  be  paid  out  of  the  estate  of  the  bank- 
rupt as  a  part  of  the  cost  and  disbursements  of  the 
proceedings. 

Sec.  48.  Compensation  of  Trustees,  Receivers  and 
Marshals:  (a)  Trustees  shall  receive  for  their  services, 
payable  after  they  are  rendered,  a  fee  of  five  dollars 
deposited  with  the  clerk  at  the  time  the  petition  is  filed 
in  each  case,  except  when  a  fee  is  not  required  from  a 
voluntary  bankrupt,  and  such  commissions  on  all 
moneys  disbursed  or  turned  over  to  any  person,  includ- 
ing lien  holders,  by  them,  as  may  be  allowed  by  the 
courts,  not  to  exceed  six  per  centum  on  the  first  five 
hundred  dollars  or  less,  four  per  centum  on  moneys  in 
excess  of  five  hundred  dollars  and  less  than  fifteen  hun- 
dred dollars,  two  per  centum  on  moneys  in  excess  of 
fifteen  hundred  dollars  and  less  than  ten  thousand  dol- 
lars, and  one  per  centum  on  moneys  in  excess  of  ten 
thousand  dollars.  And  in  case  of  the  confirmation  of 
a  composition  after  the  trustee  has  qualified  the  court 
may  allow  him,  as  compensation,  not  to  exceed  one-half 
of  one  per  centum  of  the  amount  to  be  paid  the  cred- 
itors on  such  composition. 

(b)  In  the  event  of  an  estate  being  administered  by 
three  trustees  instead  of  one  trustee  or  by  successive 
trustees,  the  court  shall  apportion  the  fees  and  com- 
missions between  them  according  to  the  services  actually 
rendered,  so  that  there  shall  not  be  paid  to  trustees  for 
the  administering  of  any  estate  a  greater  amount  than 
one  trustee  would  be  entitled  to. 

(c)  The  court  may,  in  its  discretion,  withhold  all 
compensation  from  any  trustee  who  has  been  removed 
for  cause. 

(d)  Receivers  or  marshals  appointed  pursuant  to  sec- 
tion two,  subdivision  three,  shall  receive  for  their 
services,  payable  after  they  are  rendered,  compensation 
by  way  of  commissions  upon  the  moneys  disbursed  or 
turned   over   to    any   person,   including   lien   holders,   by 
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them,  and  also   upon  the  moneys  turned   over  by  them 
or   afterwards    realized   by   the   trustees    from   property 
turned   over   in   kind   by   them   to   the   trustees,   as   the 
court  may  allow,  not  to  exceed  sbc  per  centum  on  the 
first    five    hundred    dollars    or    less,    four    per    centum 
on    moneys    in    excess    of    five    hundred    dollars    and 
less   than    one    thousand   five   hundred    dollars,    two    per 
centum  on  moneys  in  excess  of  one  thousand  five  hun- 
dred  dollars   and    less   than   ten   thousand  dollars,    and 
one   per   centum   on   moneys   in   excess   of   ten  thousand 
dollars:    Provided,  That  in  case  of  the  confirmation  of 
a   composition    such    commissions    shall   not   exceed   one- 
half  of  one  per  centum  of  the  amount  to  be  paid  cred- 
itors   on    such    compositions:      Provided    further,    That 
when  the  receiver  or  marshal  acts  as, a  mere  custodian 
and  does  not  carry  on  the  business  of  the  bankrupt  as 
provided  in  clause  five  of  section  two,  he  shall  not  re- 
ceive nor  be  allowed  in  any  form  or   guise  more  than 
two  per  centum   on  the  first  thousand   dollars  or  less, 
and    one-half    of    one    per    centum    on    all    above    one 
thousand     dollars     on     moneys     disbursed     by    him     or 
turned  over  by  him  to  the  trustee  and  on  moneys  sul)- 
sequently    realized   from   property   turned    over   by   him 
in  kind  to  the  trustee:     Provided  further,  That  before 
the    allowance    of    compensation    notice    of    application 
therefor,  specifying  the  amount  asked,  shall  be  given  to 
creditors  in  the  manner  indicated  in  section  fifty-eight, 
(e)  Where  the  business  is  conducted  by  trustees,  mar- 
shals, or  receivers,  as  provided  in  clause  five  of  section 
two,     the     court     may     allow     such     officers     additional 
compensation    for    such    services    by    way    of    commis- 
sions   upon    the    moneys    disbursed    or    turned    over    to 
any    person,    including   lien    holders,    by    them,    and,    in 
cases   of   receivers   or   marshals,   also   upon   the   moneys 
turned  over  by  them  or  afterwards  realized  by  the  trus- 
tees from  property  turned  over  in  kind  by  them  to  the 
trustees;   such  commissions  not  to  exceed  six  per  centum 
on  the  first  five  hundred  dollars  or  less,  four  per  centum 
on   moneys   in   excess    of   five   hundred   dollars   and   less 
than  one  thousand  five  hundred  dollars,  two  per  centum 
on  moneys  in  excess  of  one  thousand  five  hundred  dol- 
lars  and   less   than   ten   thousand   dollars,   and    one   per 
centum    on   moneys   in   excess   of   ten   thousand   dollars, 
Provided,  That  in  case  of  the  confirmation  of  a  composi- 
tion such   commissions  shall  not  exceed   one-half  of  one 
per  centum  of  the  amount  to  be  paid  creditors  on  such 
composition:    Provided  further,   That  before   the   allow- 
ance   of    compensation    notice    of    application    therefor, 
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specifying    the   amount    asked,   shall    be    given    to    cred- 
itors in  the  manner  indicated  in  section  fifty-eight. 

Sec.  49.  Accounts  and  Papers  of  Trustees. — a  The 
accounts  and  papers  of  trustees  shall  be  open  to  the 
inspection  of  officers  and  all  parties  in  interest. 

Sec.  50.  Bonds  op  Eeferees  and  Trustees. — a  Eef- 
erees,  before  assuming  the  duties  of  their  offices,  and 
within  such  time  as  the  district  courts  of  the  United 
States  having  jurisdiction  shall  prescribe,  shall  respec- 
tively qualify  by  entering  into  bond  to  the  United  States 
in  such  sum  as  shall  be  fixed  by  such  courts,  not  to 
exceed  five  thousand  dollars,  with  such  sureties  as  shall 
be  approved  by  such  courts,  conditioned  for  the  faitli 
ful  performance  of  their  official  duties. 

b  Trustees,  before  entering  upon  the  performance  of 
their  official  duties,  and  within  ten  days  after  their 
appointment,  or  within  such  further  time,  not  to  exceed 
five  days,  as  the  court  may  permit,  shall  respectively 
qualify  by  entering  into  bond  to  the  United  States,  with 
such  sureties  as  shall  be  approved  by  the  courts,  con- 
ditioned for  the  faithful  performance  of  their  official 
duties. 

c  The  creditors  of  a  bankrupt  estate,  at  their  first 
meeting  after  the  adjudication,  or  after  a  vacancy  has 
occurred  in  the  office  of  trustee,  or  after  an  estate  has 
been  reopened,  or  after  a  composition  has  been  set  aside 
or  discharge  revoked,  if  there  is  a  vacancy  in  the  office 
of  trustee,  shall  fix  the  amount  of  the  bond  of  the  trus- 
tee; they  may  at  any  time  increase  the  amount  of  the 
bond.  If  the  creditors  do  not  fix  the  amount  of  the  bond 
of  the  trustee  as  herein  provided  the  court  shall  do  so. 

d  The  court  shall  require  evidence  as  to  the  actual 
value  of  the  property  of  sureties. 

e  There  shall  be  at  least  two  sureties  upon  each  bond. 

f  The  actual  value  of  the  property  of  the  sureties, 
over  and  above  their  liabilities  and  exemptions,  on  each 
bond  shall  equal  at  least  the  amount  of  such  bond. 

g  Corporations  organized  for  the  purpose  of  becoming 
sureties  upon  bonds,  or  authorized  by  law  to  do  so,  may 
be  accepted  as  sureties  upon  the  bonds  of  referees  and 
tiustees  whenever  the  courts  are  satisfied  that  the  rights 
of  all  parties  in  interest  will  be  thereby  amply  protected. 

h  Bonds  of  referees,  trustees,  and  designated  deposi 
tories  shall  be  filed  of  record  in  the  office  of  the  clerk 
of  the  court  and  may  be  sued  upon  in  the  name  of  the 
United  States  for  the  use  of  any  person  injured  by  a 
breach  of  their  conditions. 

i   Trustees  shall  not   be  liable,  personally  or   on   their 
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bonds,  to  the  United  States,  for  any  penalties  or  for- 
feitures incurred  by  the  bankrupts  under  this  Act,  of 
whose  estates  they  are  respectively  trustees. 

j  Joint  trustees  may  give  joint  or  several  bonds. 

k  If  any  referee  or  trustee  shall  fail  to  give  bond,  as 
herein  provided  and  within  the  time  limited,  he  shall  be 
deemed  to  have  declined  his  appointment,  and  such  fail- 
ure shall  create  a  vacancy  in  his  office. 

1  Suits  upon  referees'  bonds  shall  not  be  brought  sub- 
sequent to  two  years  after  the  alleged  breach  of  the 
bond. 

m  Suits  upon  trustees '  bonds  shall  not  be  brought  sub- 
sequent to  two  years  after  the  estate  has  been  closed. 

Sec.  51.  Duties  of  Clerks. — a  Clerks  shall  respec- 
tively (1)  account  for,  as  for  other  fees  received  by 
them,  the  clerk's  fee  paid  in  each  case  and  such  other 
rees  as  may  be  received  for  certified  copies  of  records 
which  may  be  prepared  for  persons  other  than  officers: 
(2)  collect  the  fees  of  the  clerk,  referee,  and  trustee  in 
each  ease  instituted  before  filing  the  petition,  except  the 
petition  of  a  proposed  voluntary  bankrupt  which  is  ac- 
companied by  an  affidavit  stating  that  the  petitioner 
is  without,  and  can  not  obtain,  the  money  with  which 
to  pay  such  fees;  (3)  deliver  to  the  referees  upon  appli- 
cation all  papers  which  may  be  referred  to  them,  or,  if 
the  offices  of  such  referees  are  not  in  the  same  cities 
or  towns  as  the  offices  of  such  clerks,  transmit  such 
papers  by  mail,  and  in  like  manner  return  papers  which 
were  received  from  such  referees  after  they  have  been 
used;  (4)  and  within  ten  days  after  each  case  has  been 
closed  pay  to  the  referee,  if  the  case  was  referred,  the 
fee  collected  for  him,  and  to  the  trustee  the  fee  collected 
for  him  at  the  time  of  filing  the  petition. 

Sec.  52.  Compensation  of  Clerks  and  Marshals. — 
a  Clerks  shall  respectively  receive  as  full  compensation 
for  their  service  to  each  estate,  a  filing  fee  of  ten  dol- 
lars, except  when  a  fee  is  not  required  from  a  voluntary 
bankrupt. 

b  Marshals  shall  respectively  receive  from  the  estate 
where  an  adjudication  in  bankruptcy  is  made,  except  as 
herein  otherwise  provided,  for  the  performance  of  their 
services  in  proceedings  in  bankruptcy,  the  same  fees,  and 
account  for  them  in  the  same  way,  as  they  are  entitled 
to  receive  for  the  performance  of  the  same  or  similar 
services  in  other  cases  in  accordance  with  laws  in  force, 
or  such  as  may  be  hereafter  enacted,  fixing  the  com- 
pensation of  marshals. 
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Sec.  53.  Duties  of  Attorney-General. — a  The  Attor- 
ney-General shall  annually  lay  before  Congress  statis- 
tical tables  showing  for  the  whole  country,  and  by 
States,  the  number  of  cases  during  the  year  of  volun- 
tary and  involuntary  bankruptcy;  the  amount  of  the 
property  of  the  estates;  the  dividends  paid  and  the  ex- 
penses of  administering  such  estates;  and  such  other  like 
information  as  he  may  deem  important. 

Sec.  54.  Statistics  of  Bankruptcy  Proceedings. — 
a  Officers  shall  furnish  in  writing  and  transmit  by  mail 
such  information  as  is  within  their  knowledge,  and  as 
may  be  shown  by  the  records  and  papers  in  their  pos- 
session, to  the  Attorney-General,  for  statistical  purposes, 
within  ten  days  after  being  requested  by  him  to  do  so. 
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Sec.  55.  Meetings  of  Creditors. — a  The  court  shall 
cause  the  first  meeting  of  the  creditors  of  a  bankrupt,  to 
be  held,  not  less  than  ten  nor  more  than  thirty  days 
after  the  adjudication,  at  the  county  seat  of  the  county 
in  which  the  bankrupt  has  had  his  principal  place  of 
business,  resided,  or  had  his  domicile;  or  if  that  place 
would  be  manifestly  inconvenient  as  a  place  of  meeting 
for  the  parties  in  interest,  or  if  the  bankrupt  is  one  who 
does  not  do  business,  reside,  or  have  his  domicile  within 
the  United  States,  the  court  shall  fix  a  place  for  the 
meeting  which  is  the  most  convenient  for  parties  in 
interest.  If  such  meeting  should  by  any  mischance  not 
be  held  within  such  time,  the  court  shall  fix  the  date, 
as  soon  as  may  be  thereafter,  when  it  shall  be  held. 

b  At  the  first  meeting  of  creditors  the  judge  or  referee 
shall  preside,  and,  before  proceeding  with  the  other  busi- 
ness, may  allow  or  disallow  the  claims  of  creditors  there 
presented,  and  may  publicly  examine  the  bankrupt  or 
cause  him  to  be  examined  at  the  instance  of  any  creditor. 

c  The  creditors  shall  at  each  meeting  take  such  steps 
as  may  be  pertinent  and  necessary  for  the  promotion 
of  the  best  interests  of  the  estate  and  the  enforcement 
of  this  Act. 

d  A  meeting  of  creditors,  subsequent  to  the  first  one, 
may  be  held  at  any  time  and  place  when  all  of  the 
creditors  who  have  secured  the  allowance  of  their  claims 
sign  a  written  consent  to  hold  a  meeting  at  such  time 
and  place. 

e  The  coui-t  shall  call  a  meeting  of  creditors  whenever 
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oue-foiirtli  or  more  in  number  ol'  those  who  have  proven 
their  claims  shall  file  a  written  request  to  that  effect;  if 
such  request  is  signed  by  a  majority  of  such  creditors, 
which  number  represents  a  majority  in  amount  of  such 
claims,  and  contains  a  request  for  such  meeting  to  be 
held  at  a  designated  place,  the  court  shall  call  such 
meeting  at  such  place  within  thirty  days  after  the  dato 
of  the  filing  of  the  request. 

f  Whenever  the  affairs  of  the  estate  are  ready  to  be 
closed  a  final  meeting  of  creditors  shall  be  ordered. 

Sec.  56.  Voters  at  Meetings  of  Creditors. — a  Cred- 
itors shall  pass  upon  matters  submitted  to  them  at  their 
meetings  by  a  majority  vote  in  number  and  amount  of 
claims  of  all  creditors  whose  claims  have  been  allowed 
and   are   present,    except    as   herein   otherwise    provided. 

b  Creditors  holding  claims,  which  are  secured  or  have 
priority  shall  not,  in  respect  to  such  claims,  be  entitled 
to  vote  at  creditors'  meetings,  nor  shall  such  claims  be 
counted  in  computing  either  the  number  of  creditors  or 
the  amount  of  their  claims,  unless  the  amounts  of  such 
claims  exceed  the  values  of  such  securities  or  priorities, 
and  then  only  for  such  excess. 

Sec.  57.  Proof  and  Allowance  of  Claims. — a  Proof 
of  claims  shall  consist  of  a  statement  under  oath,  in 
writing,  signed  by  a  creditor  setting  forth  the  claim, 
the  consideration  therefor,  and  whether  any,  and,  if  so 
what,  securities  are  held  therefor,  and  whether  any,  and, 
if  so  what,  payments  have  been  made  thereon,  and  that 
the  sum  claimed  is  justly  owing  from  the  bankrupt  to 
the  creditor. 

b  Whenever  a  claim  is  founded  upon  an  instrument 
of  writing,  such  instrument,  unless  lost  or  destroyed, 
shall  be  filed  with  the  proof  of  claim.  If  such  instru- 
ment is  lost  or  destroyed,  a  statement  of  such  fact 
and  of  the  circumstances  of  such  loss  or  destruction 
shall  be  filed  under  oath  with  the  claim.  After  the 
claim  is  allowed  or  disallowed,  such  instrument  may  be 
withdrawn  by  permission  of  the  court,  upon  leaving  a 
copy  thereof  on  file  with  the  claim. 

c  Claims  after  being  proved  may,  for  the  purpose  of 
allowance,  be  filed  by  the  claimants  in  the  court  where 
the  proceedings  are  pending  or  before  the  referee  if  the 
case  has  been  referred. 

d  Claims  which  have  been  duly  proved  shall  be 
allowed,  upon  receipt  by  or  upon  presentation  to  the 
court,  unless  objection  to  their  allowance  shall  be  made 
by  parties  in  interest,  or  their  consideration  be  con- 
tinued for  cause  by  the  court  upon  its  own  motion. 
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e  Claims  of  secured  creditors  and  those  who  have  pri- 
ority may  be  allowed  to  enable  such  creditors  to  par- 
ticipate in  the  proceedings  at  creditors'  meetings  held 
prior  to  the  determination  of  the  value  of  their  securi- 
ties or  priorities,  but  shall  be  allowed  for  such  sums 
only  as  to  the  courts  seem  to  be  owing  over  and  above 
the  value  of  their  securities  or  priorities. 

f  Objections  to  claims  shall  be  heard  and  determined 
as  soon  as  the  convenience  of  the  court  and  the  best 
interests  of  the  estates  and  the  claimants  will  permit, 
g  The  claims  of  creditors  who  have  received  prefer- 
ences, voidable  under  section  sixty,  subdivision  b,  or  to 
whom  conveyances,  transfers,  assignments,  or  incum- 
brances, void  or  voidable  under  section  sixty-seven,  sub- 
division e,  have  been  made  or  given,  shall  not  be  allowed 
unless  such  creditors  shall  surrender  such  preferences, 
conveyances,   transfers,  assignments,   or  incumbrances. 

H  'The  value  of  securities  held  by  secured  creditors 
shall  be  determined  by  converting  the  same  into  money 
according  to  the  terms  of  the  agreement  pursuant  to 
which  such  securities  were  delivered  to  such  creditors 
or  by  such  creditors  and  the  trustee,  by  agreement,  arbi- 
tration, compromise,  or  litigation,  as  the  court  may 
direct,  and  the  amount  of  such  value  shall  be  credited 
upon  such  claims,  and  a  dividend  shall  be  paid  only  on 
the  unpaid  balance. 

i  Whenever  a  creditor,  whose  claim  against  a  bank- 
rupt estate  is  secured  by  the  individual  undertaking  of 
any  person,  fails  to  prove  such  claim,  such  person  may 
do  so  in  the  creditor's  name,  and  if  he  discharge  such 
undertaking  in  whole  or  in  part  he  shall  be  subrogated 
to  that  extent  to  the  rights  of  the  creditor. 

j  Debts  owing  to  the  United  States,  a  State,  a  county, 
a  district,  or  a  municipality  as  a  penalty  or  forfeiture 
shall  not  be  allowed,  except  for  the  amount  of  the  pecu- 
niary loss  sustained  by  the  act,  transaction,  or  pro 
ceeding  out  of  which  the  penalty  or  forfeiture  arose, 
with  reasonable  and  actual  costs  occasioned  thereby 
and  such  interest  as  may  have  accrued  thereon  accord- 
ing to  law. 

k  Claims  which  have  been  allowed  may  be  recon- 
sidered for  cause  and  reallowed  or  rejected  in  whole  or 
in  part,  according  to  the  equities  of  the  case,  before  but 
not  after  the  estate  has  been  closed. 

1  Whenever  a  claim  shall  have  been  reconsidered  and 
rejected,  in  whole  or  in  part,  upon  which  a  dividend 
has  been  paid,  the  trustee  may  recover  from  the  eredi 
tor  the  amount  of  the  dividend  received  upon  the  claim 
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if  rejected  in  whole,  or  the  proportional  part  thereof  if 
rejected  only  in  part. 

m  The  claim  of  any  estate  which  is  being  administered 
in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee  and  allowed  by  the  court  in  the  same 
manner  and  upon  like  terms  as  the  claims  of  other 
creditors. 

n  Claims  shall  not  be  proved  against  a  bankrupt 
estate  subsequent  to  one  year  after  the  adjudication; 
or  if  they  are  liquidated  by  litigation  and  the  final 
judgment  therein  is  rendered  within  thirty  days  before 
or  after  the  expiration  of  such  time,  then  within  sixty 
days  after  the  rendition  of  such  judgment:  Provided, 
That  the  right  of  infants  and  insane  persons  without 
guardians,  without  notice  of  the  proceedings,  may  con- 
tinue six  months  longer. 

Sec.  58.  Notices  to  Creditors. — a  Creditors  shall 
have  at  least  ten  days'  notice  by  mail,  to  their  respec- 
tive addresses  as  they  appear  in  the  list  of  creditors 
of  the  bankrupt,  or  as  afterwards  filed  with  the  papers 
in  the  case  by  the  creditors,  unless  they  waive  notice 
in  writing,  of  (1)  all  examinations  of  the  bankrupt; 
(2)  all  hearings  upon  applications  for  the  confirmation 
of  compositions;  (3)  all  meetings  of  creditors;  (4) 
all  proposed  sales  of  property;  (5)  the  declaration  and 
time  of  payment  of  dividends;  (6)  the  filing  of  the 
final  accounts  of  the  trustee,  and  the  time  when  and 
the  place  where  they  will  be  examined  and  passed  upon; 
(7)  the  proposed  compromise  of  any  controversy;  (8) 
the  proposed  dismissal  of  the  proceedings;  and  (9)  there 
shall  be  thirty  days'  notice  of  all  applications  for  the 
discharge  of  bankrupts,  b  Notice  to  creditors  of  the 
first  meeting  shall  be  published  at  least  once  and  may 
be  published  such  number  of  additional  times  as  the 
court  may  direct;  the  last  publication  shall  be  at  least 
one  week  prior  to  the  date  fixed  for  the  meeting. 
Other  notices  may  be  published  as  the  court  shall  direct, 
e  All  notices  shall  be  given  by  the  referee  unless  other- 
.wise  ordered  by  the  judge. 

Sec.  59.  Who  May  File  and  Dismiss  Petitions. — a 
Any  qualified  person  may  file  a  petition  to  be  adjudged 
a  voluntary  bankrupt. 

b  Three  or  more  creditors  who  have  provable  claims 
against  any  person  which  amount  in  the  aggregate,  in 
excess  of  the  value  of  securities  held  by  them,  if  any, 
to  five  hundred  dollars  or  over;  or  if  all  of  the  creditors 
of   such   person    are   less   than   twelve   in    number,   then 
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one  of  such  creditors  whose  claim  equals  such  amount 
may  file  a  petition  to  have  him  adjudged  a  bankrupt, 
c  Petitions   shall   be   filed  in   duplicate,   one   copy   for 
the  clerk  and  one  for  service  on  the  bankrupt. 

d  If  it  be  averred  in  the  petition  that  the  creditors 
of  the  bankrupt  are  less  than  twelve  in  number,  and 
less  than  three  creditors  have  joined  as  petitioners 
therein,  and  the  answer  avers  the  existence  of  a  large 
number  of  creditors,  there  shall  be  filed  with  the  answer 
a  list  under  oath  of  all  the  creditors,  with  their  ad- 
dresses, and  thereupon  the  court  shall  cause  all  such 
creditors  to  be  notified  of  the  pendency  of  such  petition 
and  shall  delay  the  hearing  upon  such  petition  for  a 
reasonable  time,  to  the  end  that  parties  in  interest 
shall  have  an  opportunity  to  be  heard;  if  upon  such 
hearing  it  shall  appear  that  a  sufficient  number  have 
joined  in  such  petition,  or  if  prior  to  or  during  such 
hearing  a  sufficient  number  shall  join  therein,  the  case 
may  be  proceeded  with,  but  otherwise  it  shall  be  dis- 
missed. 

e  In  computing  the  number  of  creditors  of  a  bank- 
rupt for  the  purpose  of  determining  how  many  creditors 
must  join  in  the  petition,  such  creditors  as  were  em- 
ployed by  him  at  the  time  of  the  filing  of  the  petition 
or  are  related  to  him  by  consanguinity  or  affinity  within 
the  third  degree,  as  determined  by  the  common  law,  and 
have  not  joined  in  the  petition,  shall  not  be  counted. 

f  Creditors  other  than  original  petitioners  may  at 
any  time  enter  their  appearance  and  join  in  the  petition, 
or  file  an  answer  and  be  heard  in  opposition  to  the 
prayer    of   the   petition. 

g  A  voluntary  or  involuntary  petition  shall  not  be  dis- 
missed by  the  petitioner  or  petitioners  or  for  want  of 
prosecution  or  by  consent  of  parties  until  after  notice 
to  the  creditors;  and  to  that  end  the  court  shall,  before 
entertaining  an  application  for  dismissal,  require  the 
bankrupt  to  file  a  list,  under  oath,  of  all  his  creditors, 
with  their  addresses,  and  shall  cause  notice  to  be  sent 
to  all  such  creditors  of  the  pendency  of  such  application, 
and  shall  delay  the  hearing  thereon  for  a  reasonable 
time  to  allow  all  creditors  and  parties  in  interest  op- 
portunity to  be  heard. 

Sec.  60.  Preferred  Creditors. — a  A  person  shall  be 
deemed  to  have  given  a  preference  if,  being  insolvent, 
he  has,  within  four  months  before  the  filing  of  the  peti- 
tion, or  after  the  filing  of  the  petition  and  before  the 
adjudication,  procured  or  suffered  a  judgment  to  bo 
entered  against  himself  in  favor  of  any  person,  or  made 
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a  transfer  of  any  of  his  i)roperty,  and  the  effect  of 
the  enforcement  of  such  judgment  or  transfer  will 
be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  of  such 
creditors  of  the  same  class.  Where  the  preference  con- 
sists in  a  transfer,  such  period  of  four  months  shall  not 
expire  until  four  months  after  the  date  of  the  recording 
or  registering  of  the  transfer,  if  by  law  such  recording 
or  registering  is  required. 

b  If  a  bankrupt  shaU  have  procured  or  suffered  a  judg- 
ment to  be  entered  against  him  in  favor  of  any  person 
or  have  made  a  transfer  of  any  of  his  property,  and  if, 
at  the  time  of  the  transfer,  or  of  the  entry  of  the  judg- 
ment, or  of  the  recording  or  registering  of  the  transfer 
if  by  law  recording  or  registering  thereof  is  required, 
and  being  within  four  months  before  the  filing  of  the 
petition  in  bankruptcy  or  after  the  filing  thereof  and 
before  the  adjudication,  the  bankrupt  be  insolvent  and 
the  judgment  or  transfer  then  operate  as  a  preference, 
and  the  person  receiving  it  or  to  be  benefited  thereby,  or 
bis  agent  acting  therein,  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement  of  such  judgment 
or  transfer  would  effect  a  preference,  it  shall  be  void- 
able by  the  trustee  and  he  may  recover  the  property 
or  its  value  from  such  person.  And  for  the  purpose  of 
such  recovery  any  court  of  bankruptcy,  as  hereinbefore 
defined,  and  any  State  court  which  would  have  had 
jurisdiction  if  bankruptcy  had  not  intervened,  shall  have 
concurrent  jurisdiction. 

c  If  a  creditor  has  been  preferred,  and  afterwards  in 
good  faith  gives  the  debtor  further  credit  without  secur- 
ity of  any  kind  for  property  which  becomes  a  part  of 
the  debtor's  estates,  the  amount  of  such  new  credit  re- 
maining unpaid  at  the  time  of  the  adjudication  in  bank- 
ruptcy may  be  set  off  against  the  amount  which  would 
otherwise  be  recoverable  from  him. 

d  If  a  debtor  shall,  directly  or  indirectly,  in  contem- 
plation of  the  filing  of  a  petition  by  or  against  him,  pay 
money  or  transfer  property  to  an  attorney  and  coun- 
selor at  law,  solicitor  in  equity,  or  proctor  in  admiralty 
for  services  to  be  rendered,  the  transaction  shall  be  re- 
examined by  the  court  on  petition  of  the  trustee  or  any 
creditor  and  shall  only  be  held  valid  to  the  extent  of  a 
reasonable  amount  to  be  determined  by  the  court,  and 
the  excess  may  be  recovered  by  the  trustee  for  the  bene- 
fit of  the  estate. 
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ESTATES. 


Estates. 


Sec.  61.  Depositories  for  Monet. — a  Courts  of  bank- 
ruptcy shall  designate,  by  order,  banking  institutions  as 
depositories  for  the  money  of  bankrupt  estates,  as  con- 
venient as  may  be  to  the  residences  of  trustees,  and  shall 
require  bonds  to  the  United  States,  subject  to  their  ap- 
proval, to  be  given  by  such  banking  institutions,  and 
may  from  time  to  time  as  occasion  may  require,  by 
like  order  increase  the  number  of  depositories  or  the 
amount  of  any  bond  or  change  such  depositories. 

Sec.  62.  Expenses  op  Administering  Estates. — a 
The  actual  and  necessary  expenses  incurred  by  officers 
in  the  administration  of  estates  shall,  except  where 
other  provisions  are  made  for  their  payment,  be  re- 
ported in  detail,  under  oath,  and  examined  and  ap- 
proved or  disapproved,  by  the  court.  If  approved,  they 
shall  be  paid  or  allowed  out  of  the  estates  in  which 
they   were   incurred. 

Sec.  63.  Debts  Which  May  be  Proved. — a  Debts  of 
the  bankrupt  which  may  be  proved  and  allowed  against 
his  estate  which  are  (1)  a  fixed  liability,  as  evidenced 
by  a  judgment  or  an  instrument  in  writing,  absolutely 
owing  at  the  time  of  the  filing  of  the  petition  against 
him,  whether  then  payable  or  not,  with  any  interest 
thereon  which  would  have  been  recoverable  at  that  date 
or  with  a  rebate  of  interest  upon  such  as  were  not  then 
payable  and  did  not  bear  interest;  (2)  due  as  costs 
taxable  against  an  involuntary  bankrupt  who  was  at 
the  time  of  the  filing  of  the  petition  against  him  plain- 
tiff in  a  cause  of  action  which  would  pass  to  the  trus- 
tee and  which  the  trustee  declines  to  prosecute  after 
notice;  (3)  founded  upon  a  claim  for  taxable  costs  in- 
curred in  good  faith  by  a  creditor  before  the  filing  of  a 
petition  in  an  action  to  recover  a  provable  debt;  (4) 
founded  upon  an  open  account,  or  upon  a  contract  ex 
press  or  implied;  and  (5)  founded  upon  ])rovable  debts 
reduced  to  judgments  after  the  filing  of  the  petition 
and  before  the  consideration  of  the  bankrupt's  applica- 
tion for  a  discharge,  less  costs  incurred  and  interest 
accrued  after  the  filing  of  the  petition  and  up  to  the 
time    of    the    entry    of    sucli    judgments. 

b  Unliquidated  claims  against  the  bankrupt  may, 
pursuant  to  application  to  the  court,  be  liquidated  in 
such  manner  as  it  shall  direct,  and  may  thereafter  be 
proved  and  allowed  against  his  estate. 
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Sec.  64.  Debts  Which  Have  Priority. — a  The  court 
shall  order  the  trustee  to  pay  all  taxes  legally  due  and 
owing  by  the  bankrupt  to  the  United  States,  State, 
county,  district,  or  municipality  in  advance  of  the  pay- 
ment of  dividends  to  creditors,  and  upon  filing  the  re- 
ceipts of  the  proper  public  officers  for  such  payment 
he  shall  be  credited  with  the  amount  thereof,  and  in  case 
any  question  arises  as  to  the  amount  or  legality  of 
any  such  tax  the  same  shall  be  heard  and  determined  by 
the   court. 

b  The  debts  to  have  priority,  except  as  herein  pro- 
vided, and  to  be  paid  in  full  out  of  bankrupt  estates, 
and  the  order  of  payment  shall  be  (1)  the  actual  and 
necessary  cost  of  preserving  the  estate  subsequent  to 
filing  the  petition;  (2)  the  filing  fees  paid  by  creditors 
in  involuntary  cases,  and,  where  property  of  the  bank- 
rupt, transferred  or  concealed  by  him  either  before  or 
after  the  filing  of  the  petition,  shall  have  been  recovered 
for  the  benefit  of  the  estate  of  the  bankrupt,  by  the 
efforts  and  at  the  expense  of  one  or  more  creditors,  the 
reasonable  expenses  of  such  recovery;  (3)  the  cost  of 
administration,  including  the  fees  and  mileage  payable 
to  witnesses  as  now  or  hereafter  provided  by  the  laws 
of  the  United  States,  and  one  reasonable  attorney's  fee, 
for  the  professional  services  actually  rendered,  irrespec- 
tive of  the  number  of  attorneys  employed,  to  the  peti- 
tioning creditors  in  involuntary  cases,  to  the  bankrupt 
in  involuntary  cases  while  performing  the  duties  herein 
prescribed,  and  to  the  bankrupt  in  voluntary  cases,  as 
the  court  may  allow;  (4)  wages  due  to  workmen,  clerks, 
traveling  or  city  salesmen,  or  servants  which  have  been 
earned  within  three  months  before  the  date  of  com- 
mencement of  proceedings,  not  to  exceed  three  hundred 
dollars  to  each  claimant;  and  (5)  debts  owing  to  any 
person  who  by  the  laws  of  the  States  or  the  United 
States  is  entitled  to  priority. 

c  In  the  event  of  the  confirmation  of  a  composition 
being  set  aside,  or  a  discharge  revoked,  the  property 
acquired  by  the  bankrupt  in  addition  to  his  estate  at  the 
time  the  composition  was  confirmed  or  the  adjudication 
was  made  shall  be  applied  to  the  payment  in  full  of  the 
claims  of  creditors  for  property  sold  to  him  on  credit, 
in  good  faith,  while  such  composition  or  discharge  was 
in  force,  and  the  residue,  if  any,  shall  be  applied  to  the 
payment  of  the  debts  which  were  owing  at  the  time  of 
the  adjudication. 

Sec.  65.  Declaration  and  Payment  of  Dividends. — 
a  Dividends   of  an  equal   per  centum   shall   be   declared 
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and  paid  on  all  allowed  claims,  except  such  as  have 
priority  or  are  secured. 

b  The  first  dividend  shall  be  declared  within  thirty 
days  after  the  adjudication,  if  the  money  of  the  estate 
in  excess  of  the  amount  necessary  to  pay  the  debts 
which  have  priority  and  such  claims  as  have  not  been, 
but  probably  will  be,  allowed  equals  five  per  centum  or 
more  of  such  allowed  claims.  Dividends  subsequent  to 
the  first  shall  be  declared  upon  like  terms  as  the  first 
and  as  often  as  the  amount  shall  equal  ten  per  centum 
or  more  and  upon  closing  the  estate.  Dividends  may  be 
declared  oftener  and  in  smaller  proportions  if  the 
judge  shall  so  order:  Prcyvided,  That  the  first  dividend 
shall  'not  include  more  than  fifty  per  centum  of  tho 
money  of  the  estate  in  excess  of  the  amount  necessary  to 
pay  the  debts  which  have  priority  and  such  claims  as 
pro])ably  will  be  allowed:  And  provided  further,  That 
the  final  dividend  shall  not  be  declared  within  three 
months  after  the  first  dividend  shall  be  declared. 

c  The  rights  of  creditors  who  have  received  dividends, 
or  in  whose  favor  final  dividends  have  been  declared, 
shall  not  be  affected  by  the  proof  and  allowance  of 
claims  subsequent  to  the  date  of  such  payment  or  dec- 
larations of  di\'idends;  but  the  creditors  proving  and 
securing  the  allowance  of  such  claims  shall  be  paid 
dividends  equal  in  amount  to  those  already  received  by 
the  other  creditors  if  the  estate  equals  so  much  before 
such  other  creditors  are  paid  any  further  dividends. 

d  Whenever  a  person  shall  have  been  adjudged  a 
bankrupt  by  a  court  without  the  United  States  and 
also  by  a  court  of  bankruptcy,  creditors  residing  within 
the  United  States  shall  first  be  paid  a  dividend  equal  to 
that  received  in  the  court  without  the  United  States  by 
other  creditors  before  creditors  who  have  received  a 
dividend  in  such  courts  shall  be  paid  any  amounts. 

e  A  claimant  shall  not  be  entitled  to  collect  from  a 
bankrupt  estate  any  greater  amount  than  shall  accrue 
pursuant  to  the  provisions  of  this  Act. 

Sec.  66.  Unclaimed  Dividends. — a  Dividends  wluch 
remain  unclaimed  for  six  months  after  the  final  dividend 
has  been  declared  shall  be  paid  by  the  trustee  into  court. 

b  Dividends  remaining  unclaimed  for  one  year  shall, 
under  the  direction  of  the  court,  be  distributed  to  the 
creditors  whose  claims  have  been  allowed  but  not  paid 
in  full,  and  after  such  claims  have  been  paid  in  full  the 
balance  shall  be  paid  to  the  bankrupt:  Provided,  That 
in    case    unclaimed    dividends    belong    to    minors    such 
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minors  may  have  one  year  after  arriving  at  majority 
to  claim  such  dividends. 

Sec.  67.  Liens. — a  Claims  which  for  want  of  record 
or  for  other  reasons  would  not  have  been  valid  liens  as 
against  the  claims  of  the  creditors  of  the  bankrupt  shall 
not  be  liens  against  his  estate. 

b  Whenever  a  creditor  is  prevented  from  enforcing  his 
rights  as  against  a  lien  created,  or  attempted  to  bo 
created,  by  his  debtor,  who  afterwards  becomes  a  bank- 
rupt, the  trustee  of  the  estate  of  such  bankrupt  shall 
be  subrogated  to  and  may  enforce  such  rights  of  sucli 
creditor  for  the  benefit  of  the  estate. 

c  A  lien  created  by  or  obtained  in  or  pursuant  to  any 
suit  or  proceeding  at  law  or  in  equity,  including  en  at- 
tachment upon  mesne  process  or  a  judgment  by  con- 
fession, which  was  begun  against  a  person  within  four 
months  before  the  filing  of  a  petition  in  bankrupcty  by 
or  against  such  person  shall  be  dissolved  by  the  adjudi- 
cation of  such  person  to  be  a  bankrupt  if  (1)  it  appears 
that  said  lien  was  obtained  and  permitted  while  the 
defendant  was  insolvent  and  that  its  existence  and  en- 
forcement will  work  a  preference  or  (2)  the  party  or 
parties  to  be  benefited  thereby  had  reasonable  cause  to 
believe  the  defendant  was  insolvent  and  in  contemplation 
of  bankruptcy,  or  (3)  that  such  lien  was  sought  and 
permitted  in  fraud  of  the  provisions  of  this  Act;  or  if 
the  dissolution  of  such  lien  would  militate  against  the 
best  interests  of  the  estate  of  such  person  the  same  shall 
not  be  dissolved,  but  the  trustee  of  the  estate  of  such 
person,  for  the  benefit  of  the  estate,  shall  be  subrogated 
to  the  rights  of  the  holder  of  such  lien  and  empowered 
to  perfect  and  enforce  the  same  in  his  name  as  trustee 
with  like  force  and  effect  as  such  holder  might  have 
done  had  not  bankruptcy  proceedings  intervened. 

d  Liens  given  or  accepted  in  good  faith  and  not  in  con- 
templation of  or  in  fraud  upon  this  Act,  and  for  a 
present  consideration,  which  hav-e  been  recorded  accord- 
ing to  law,  if  record  thereof  was  necessary  in  order  to 
impart  notice,  shall,  to  the  extent  of  such  present  con- 
sideration only,  not  be  affected  by  this  Act. 

e  All  conveyances,  transfers,  assignments,  or  incum- 
brances of  his  property,  or  any  part  thereof,  made 
or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  Act  subsequent  to  the  passage  of  this 
Act  and  within  four  months  prior  to  the  filing  of  the 
petition,  with  the  intent  and  purpose  on  his  part  to 
hinder,  delay,  or  defraud  his  creditors,  or  any  of  them, 
shall  be  null  and  void  as  against  the  creditors  of  such 
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debtor,  except  as  to  purchasers  iii  good  faith  and  for  a 
present  fair  consideration;  and  all  property  of  the 
debtor  conveyed,  transferred,  assigned,  or  encumbered 
as  aforesaid  shall,  if  he  be  adjudged  a  bankrupt,  and 
the  same  is  not  exempt  from  execution  and  liability  for 
debts  by  the  law  of  his  domicile,  be  and  remain  a  part 
of  the  assets  and  estate  of  the  bankrupt  and  shall  pass 
to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise 
for  the  benefit  of  the  creditors.  And  all  conveyances, 
transfers,  or  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing 
of  the  petition  against  him,  and  while  insolvent,  which 
are  held  null  and  void  as  against  the  creditoi's  of  such 
debtor  by  the  laws  of  the  State,  Territory,  or  District 
in  which  such  property  is  situate,  shall  be  deemed  null 
and  void  under  this  Act  against  the  creditors  of  such 
debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  creditors  of  the  bank- 
rupt. For  the  pur])ose  of  such  recovery  any  court  of 
bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  ])ankvuptcy  had 
not   intervened,   shall  have  concurrent  jurisdiction. 

f  That  all  levies,  judgments,  attachments,  or  other 
liens,  obtained  through  legal  proceedings  against  a  per- 
son who  is  insolvent,  at  any  time  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him,  shall  be  deemed  null  and  void  in  case  he  is  ad- 
judged a  bankrupt,  and  the  property  affected  by  the 
levy,  judgment,  attachment,  or  other  lien  shall  bc^ 
and  shall  pass  to  the  trustee  as  a  part  of  the  estate  of 
the  bankrupt,  unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  preserved  for  the  benefit 
of  the  estate;  and  thereupon  the  same  may  pass  to  and 
shall  be  preserved  by  the  trustee  for  the  benefit  of  the 
estate  as  aforesaid.  And  the  court  may  order  such  con- 
veyance as  shall  be  necessary  to  carry  the  purposes  of 
this  section  into  effect:  Provided,  That  nothing  herein 
contained  shall  have  the  effect  to  destroy  or  impair  the 
title  obtained  by  such  levy,  judgment,  attachment,  or 
other  lien,  of  a  bona  fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  notice  or  reasonable 
cause  for  inquiry. 

Sec.  68.  Set-offs  and  Counterclaims. — a  In  all  cases 
of  mutual  debts  or  mutual  credits  between  the  estate 
of  a  l)ankrnpt  and  a  creditor  tlio  ncfount  shall  bo  stated 


Conveyances,  etc., 
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-allowed, 
-not  allowed. 


Possess  Ion   of 
property. 


— when  bankrupts 
may  be  seized. 


— bond  to  indem- 
nify. 


— released  on  giv- 
ing  bond. 


Title  to  property. 


— vested    in    trus- 
tee. 

— documents. 
. — patents,    etc. 
— certain  pewers. 


— transferred  in 
fraud. 

— which  might 
have  been  trans- 
ferred, etc. 

- — policy  of  insur- 
ance. 


and  one  debt  shall  be  set  off  against  the  other,  and  the 
balance   only   shall  be  allowed  or  paid. 

b  A  set-off  or  counterclaim  shall  not  be  allowed  in 
favor  of  any  debtor  of  the  bankrupt  which  (1)  is  not 
provable  against  the  estate;  or  (2)  was  purchased  by 
or  transferred  to  him  after  the  filing  of  the  petition, 
or  within  four  months  before  such  filing,  with  a  view 
to  such  use  and  with  knowledge  or  notice  that  such 
bankrupt  was  insolvent,  or  had  committed  an  act  of 
bankruptcy. 

Sec.  69.  Possession  of  Property. — a  A  judge  may, 
upon  satisfactory  proof,  by  affidavit,  that  a  bankrupt 
against  whom  an  involuntary  petition  has  been  filed  and 
is  pending  has  committed  an  act  of  bankruptcy,  or  has 
neglected  or  is  neglecting,  or  is  about  to  so  neglect  his 
property  that  it  has  thereby  deteriorated  or  is  thereby 
deteriorating  or  is  about  thereby  to  deteriorate  in  value, 
issue  a  warrant  to  the  marshal  to  seize  and  hold  it 
subject  to  further  orders.  Before  such  warrant  is  issued 
the  petitioners  applying  therefor  shall  enter  into  a  bond 
in  such  an  amount  as  the  judge  shall  fix,  with  such 
sureties  as  he  shall  approve,  conditioned  to  indemnify 
such  bankrupt  for  such  damages  as  he  shall  sustain  in 
the  event  such  seizure  shall  prove  to  have  been  wrong- 
fully obtained.  Such  property  shall  be  released,  if  such 
bankrupt  shall  give  bond  in  a  sum  which  shall  be  fixed 
by  the  judge,  with  such  sureties  as  he  shall  approve, 
conditioned  to  turn  over  such  property,  or  pay  the  value 
thereof  in  money  to  the  trustee,  in  the  event  he  is  ad- 
judged a  bankrupt  pursuant  to  such  petition. 

Sec.  70.  Title  to  Property. — a  The  trustee  of  the 
estate  of  a  bankrupt,  upon  his  appointment  and  qualifi- 
cation, and  his  successor  or  successors,  if  he  shall  have 
one  or  more,  upon  his  or  their  appointment  and  quali- 
fication, shall  in  turn  be  vested  by  operation  of  law  with 
the  title  of  the  bankrupt,  as  of  the  date  he  was  ad- 
judged a  bankrupt,  except  in  so  far  as  it  is  to  property 
which  is  exempt,  to  all  (1)  documents  relating  to  hi.-? 
property;  (2)  interests  in  patents,  patent  rights,  copy- 
rights, and  trade-marks;  (3)  powers  which  he  might 
have  exercised  for  his  own  benefit,  but  not  those  which 
he  might  have  exercised  for  some  other  person;  (4) 
property  transferred  by  him  in  fraud  of  his  creditors; 
(5)  property  which  prior  to  the  filing  of  the  petition 
he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process 
against  him:  Provided,  That  when  any  bankrupt  shall 
have  any  insurance   policy   which   has  a  cash   surrender 
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value  payable  to  himself,  his  estate,  or  personal  repre- 
sentatives, he  may,  within  thirty  days  after  the  cash 
surrender  value  has  been  ascertained  and  stated  to  the 
trustee  by  the  company  issuing  the  same,  pay  or  secure 
to  the  trustee  the  sum  so  ascertained  and  stated,  and 
continue  to  hold,  own,  and  carry  such  policy  free  from 
the  claims  of  the  creditors  participating  in  the  distri- 
bution of  his  estate  under  the  bankruptcy  proceedings, 
otherwise  the  policy  shall  pass  to  the  trustee  as  assets; 
and  (6)  rights  of  action  arising  upon  contracts  or  from 
the  unlawful  taking  or  detention  of,  or  injury  to,  his 
Ijroperty. 

b  All  real  and  personal  property  belonging  to  bank- 
rupt estates  shall  be  appraised  by  three  disinterested 
appraisers;  they  shall  be  appointed  by,  and  report  to, 
the  court.  Eeal  and  personal  property  shall,  when  prac- 
ticable, be  sold  subject  to  the  approval  of  the  court;  it 
shall  not  be  sold  otherwise  than  subject  to  the  approval 
of  the  court  for  less  than  seventy-five  per  centum  of  its 
appraised  value. 

c  The  title  to  property  of  a  bankrupt  estate  which 
has  been  sold,  as  herein  provided,  shall  be  conveyed  to 
the  purchaser  by  the  trustee. 

d  Whenever  a  composition  shall  be  set  aside,  or  dis- 
charge revoked,  the  trustee  shall,  upon  his  appointment 
and  qualification,  be  vested  as  herein  provided  with  the 
title  to  all  of  the  property  of  the  bankrupt  as  of  the 
date  of  the  final  decree  setting  aside  the  composition 
or  revoking  the  discharge. 

e  The  trustee  may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  creditor  of  such  bank- 
rupt might  have  avoided,  and  may  recover  the  property 
so  transferred,  or  its  value,  from  the  person  to  whom 
it  was  transferred,  unless  he  was  a  bona  fide  holder  for 
value  prior  to  the  date  of  the  adjudication.  Such  prop- 
erty may  be  recovered  or  its  value  collected  from  who- 
ever may  have  received  it,  except  a  bona  fide  holder  for 
value.  For  the  purpose  of  such  recovery  any  court  of 
bankruptcy  as  hereinbefore  defined,  and  any  State  court 
which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction. 

f  Upon  the  confirmation  of  a  composition  offered  by 
a  bankrupt,  the  title  to  his  property  shall  thereupon 
revest  in  him. 

Sec.  71.  That  the  clerks  of  the  several  district  courts 
of  the  United  States  shall  prepare  and  keep  in  their 
respective  offices  complete  and  convenient  indexes  of  all 
petitions    and    discharges    in    bankruptcy    heretofore    or 
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C  e  r  t  i  ficates  o  f 
search  to  be  is- 
sued. 


Referee  and  trus- 
tee not  to  be  al- 
lowed further  com- 
pensation. 


hereafter  filed  in  the  said  courts,  and  shall,  when  re- 
quested so  to  do,  issue  certificates  of  search  certifying 
as  to  whether  or  not  any  such  petitions  or  discharges 
have  been  filed;  and  said  clerks  shall  be  entitled  to  re- 
ceive for  such  certificates  the  same  fees  as  now  allowed 
by  law  for  certificates  as  to  judgments  in  said  courts: 
Provided,  That  said  bankruptcy  indexes  and  dockets 
shall  at  all  times  be  open  to  inspection  and  examination 
by  all  persons  or  corporations  without  any  fee  or  charge; 
therefor. 

Sec.  72.  That  neither  the  referee,  receiver,  marshal, 
nor  trustee  shall  in  any  form  or  guise  receive,  nor 
shall  the  court  allow  him,  any  other  or  further  com- 
pensation for  his  services  than  that  expressly  authorized 
and  prescribed  in  this  Act. 


THE    TIME    WHEN    THIS    ACT    SHALL    GO    INTO 
EFFECT. 


Force  and  effect. 

— p  e  t  i  t  i  o  n  for 
voluntary  b  a  n  k- 
ruptcy. 

— involuntary. 


Cases     pending 
under  State  laws. 


a  This  Act  shall  go  into  full  force  and  effect  upon  its 
passage:  Provided,  however.  That  no  petition  for  volun- 
tary bankruptcy  shall  be  filed  within  one  month  of  the 
passage  thereof,  and  no  petition  for  involuntary  bank- 
ruptcy shall  be  filed  within  four  months  of  the  pas- 
sage thereof. 

b  Proceedings  commenced  under  State  insolvency  laws 
before  the  passage  of  this  Act  shall  not  be  affected  by 
it. 


VII 

GENERAL  ORDERS  AND  FORMS  IN  BANKRUPTCY 

ADOPTED    AND    ESTABLISHED    BY    THE    SUPREME    COURT 
OF  THE  UNITED  STATES  NOVEMBER  28.  1898. 


OCTOBER   TERM,   1898. 
172  U.  S.  6.53  as  amended  Dec.  11,  1905. 


Ill  pursuance  of  the  powers  conferred  by  the  Constitution  and  laws  u^)on 
the  Supreme  Court  of  the  United  States,  and  particularly  by  the  act  of 
Congress  approved  July  1,  1898,  entitled  "An  act  to  establish  a  uniform 
system  of  bankruptcy  throughout  the  United  States,"  it  is  ordered,  on  this 
28th  day  of  November,  1898,  that  the  following  rules  be  adopted  and  estab- 
lished as  general  orders  in  bankruptcy,  to  take  effect  on  the  first  Monday, 
being  the  second  day,  of  January,  1899.  And  it  is  further  ordered  that  all 
jjroceedings  in  bankruptcy  had  before  that  day,  in  accordance  with  the  act 
last  aforesaid,  and  being  in  substantial  conformity  either  with  the  pro- 
visions of  these  general  orders,  or  else  with  the  general  orders  established 
by  this  court  under  the  bankrupt  act  of  1867  and  with  any  general  rules 
or  special  orders  of  the  courts  in  bankruptcy,  stand  good,  subject,  however, 
to  such  further  regulation  by  rule  or  order  of  those  courts  as  may  be  neces- 
sary or  proper  to  carry  into  force  and  effect  the  bankrupt  act  of  1898  and 
the  general  orders  of  this  court. 

I. 

DOCKET. 

The  clerk  shall  keep  a  docket,  in  which  the  cases  shall  be  entered  and 
numbered  in  the  order  in  which  they  are  commenced.  It  shall  contain  a 
memorandum  of  the  filing  of  the  petition  and  of  the  action  of  the  court 
thereon,  of  the  reference  of  the  case  to  the  referee,  and  of  the  transmission 
by  him  to  the  clerk  on  his  certified  record  of  the  proceedings,  with  the  dates 
thereof,  and  a  memorandum  of  all  proceedings  in  the  case  except  those 
duly  entered  on  the  referee's  certified  record  aforesaid.  The  docket  shall  be 
arranged  in  a  manner  convenient  for  reference,  and  shall  at  all  times  bo 
o|>pn   to  iMililic   inspection. 

II. 

FILING  OF  PAPERS. 

The  clerk  or  the  referee  shall  indorse  on  each  paper  filed  with  him  the 
day  and  hour  of  filing,  and  a  brief  statement  of  its  character. 
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PROCESS. 

All  process,  summons  and  subpoenas  shall  issue  out  of  the  court,  under 
the  seal  thereof,  and  be  tested  by  the  clerk;  and  blanks,  with  the  signa- 
ture of  the  clerk  and  seal  of  the  court,  may,  upon  application,  be  furnished 
to  the  referees. 


IV. 


CONDUCT   OF   PROCEEDINGS. 

Proceedings  in  bankruptcy  may  be  conducted  by  the  bankrupt  in  person 
in  "his  own  behalf,  or  by  a  petitioning  or  opposing  creditor;  but  a  creditor 
will  only  be  allowed  to  manage  before  the  court  his  individual  interest. 
Every  party  may  appear  and  conduct  the  proceedings  by  attorney,  who 
shall  be  an  attorney  or  counselor  authorized  to  practice  in  the  circuit  or 
district  court.  The  name  of  the  attorney  or  counsellor,  with  his  place  of 
business,  shall  be  entered  upon  the  docket,  with  the  date  of  the  entry.  All 
papers  or  proceedings  offered  by  an  attorney  to  be  filed  shall  be  indorsed 
as  above  required,  and  orders  granted  on  motion  shall  contain  the  name  of 
the  party  or  attorney  making  the  motion.  Notices  and  orders  which  are 
not,  by  the  act  or  by  these  general  orders,  required  to  be  served  on  the 
party  personally  may  be  served  upon  his  attorney. 


FRAME  OF  PETITIONS. 

All  petitions  and  the  schedules  filed  therewith  shall  be  jirinted  or  written 
out  plainly,  without  abbreviation  or  interlineation,  except  where  such  ab- 
breviation and  interlineation  may  be  for  the  purpose  of  reference. 

VI. 


PETITIONS  IN  DIFFERENT  DISTRICTS. 

In  case  two  or  more  petitions  shall  be  filed  against  the  same  individual 
in  different  districts,  the  first  hearing  shall  be  had  in  the  district  in  which 
the  debtor  has  his  domicU,  and  the  petition  may  be  amended  by  inserting 
an  allegation  of  an  act  of  bankruptcy  committed  at  an  earlier  date  than 
that  first  alleged,  if  such  earlier  act  is  charged  in  either  of  the  other  peti- 
tions; and  in  case  of  two  or  more  petitions  against  the  same  partnership  in 
different  courts,  each  having  jurisdiction  over  the  case,  the  petition  first 
filed  shall  be  first  heard,  and  may  be  amended  by  the  insertion  of  an  alle- 
gation' of  an  earlier  act  of  bankruptcy  than  that  first  alleged,  if  such 
earlier  act  is  charged  in  either  of  the  other  petitions;   and,  in  either  case, 


GENERAL   ORDERS    IN    BANKRUPTCY  4773 

the  proceedings  upon  the  other  petitions  may  be  stayed  until  an  adjudica- 
tion is  made  upon  the  petition  first  heard;  and  the  court  which  make:s 
the  first  adjudication  of  bankruptcy  shall  retain  jurisdiction  over  all  pro- 
ceedings therein  until  the  same  shall  be  closed.  In  case  two  or  more 
petitions  shall  be  filed  in  different  districts  by  different  members  of  the 
same  partnership,  for  an  adjudication  of  the  bankruptcy  of  said  part- 
nership, the  court  in  which  the  petition  is  first  filed,  having  jurisdiction, 
shall  take  and  retain  jurisdiction  over  all  proceedings  in  such  bank- 
ruptcy until  the  same  shall  be  closed;  and  if  such  petitions  shall  be 
filed  in  the  same  district,  action  shall  be  first  had  upon  the  one  first  filed. 
But  the  court  so  retaining  jurisdiction  shall,  if  satisfied  that  it  is  for  the 
greatest  convenience  of  parties  in  interest  that  another  of  said  courts 
should  proceed  Avith  the  eases,  order  them  to  l)e  transferred  to  tliat  court. 

VII. 

PEIORITY  OF  PETITIONS. 

Whenever  two  or  more  petitions  shall  be  filed  by  creditors  against  a 
common  debtor,  alleging  separate  acts  of  bankruptcy  committed  by  said 
debtor  on  different  days  within  four  months  prior  to  the  filing  of  said 
petitions,  and  the  debtor  shall  appear  and  show  cause  against  an  adjudi- 
cation of  bankruptcy  against  him  on  the  petitions,  that  petition  shall  be 
first  heard  and  tried  which  alleges  the  commission  of  the  earliest  act  of 
bankruptcy;  and  in  case  the  several  acts  of  bankruptcy  are  alleged  in  the 
different  petitions  to  have  been  committed  on  the  same  day,  the  court  be- 
fore which  the  same  are  pending  may  order  them  to  be  consolidated,  and 
proceed  to  a  hearing  as  upon  one  petition;  and  if  an  adjudication  of  bank- 
ruptcy be  made  upon  either  petition,  or  for  the  commission  of  a  single  act 
of  bankruptcy,  it  shall  not  be  necessary  to  proceed  to  a  hearing  upon  the 
remaining  petitions,  unless  proceedings  be  taken  by  the  debtor  for  the  pur- 
pose of  causing  such  adjudication  to  be  annulled  or  vacated. 

VIII. 

PROCEEDINGS  IN  PARTNERSHIP  CASES. 

Any  member  of  a  partnership,  who  refuses  to  join  in  a  petition  to  have 
the  partnership  declared  bankrupt,  shall  be  entitled  to  resist  the  prayer  of 
the  petition  in  the  same  manner  as  if  the  petition  had  been  filed  by  a 
creditor  of  the  partnership,  and  notice  of  the  filing  of  the  petition  shall 
be  given  to  him  in  the  same  manner  as  provided  by  law  and  by  these  rules 
in  the  case  of  a  debtor  petitioned  against;  and  he  shall  have  the  right  to 
appear  at  the  time  fixed  by  the  court  for  the  hearing  of  the  petition,  and 
to  make  proof,  if  he  can,  that  the  partnership  is  not  insolvent  or  has  not 
committed  an  act  of  bankruptcy,  and  to  make  all  defences  which  any 
debtor  proceeded  against  is  entitled  to  take  by  the  provisions  of  the  act; 
and   in   case   an   adjudication    of   bankruptcy   is   made   upon   the   petition, 
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such  partner  shall  be  required  to  file  a  schedule  of  his  debts  and  an  in- 
ventory of  his  property  in  the  same  manner  as  is  required  by  the  act  in 
cases  of  debtors  against  whom  adjudication  of  bankruptcy  shall  be  made. 

IX. 

SCHEDULE  IN  INVOLUNTARY  BANKRUPTCY. 

In  all  cases  of  involuntary  bankruptcy  in  which  the  bankrupt  is  absent 
or  can  not  be  found,  it  shall  be  the  duty  of  the  petitioning  creditor  to  file, 
within  five  days  after  the  date  of  the  adjudication,  a  schedule  giving  the 
names  and  places  of  residence  of  all  the  creditors  of  the  bankrupt,  accord- 
ing to  the  best  information  of  the  petitioning  creditor.  If  the  debtor  is 
found,  and  is  served  with  notice  to  furnish  a  schedule  of  his  creditors  and 
fails  to  do  so,  the  petitioning  creditor  may  apply  for  an  attachment  against 
the  debtor,  or  may  himself  furnish  such  schedule  as  aforesaid. 

X. 

INDEMNITY  FOR  EXPENSES. 

Before  incurring  any  expense  in  publishing  or  mailing  notices,  or  in 
traveling,  or  in  procuring  the  attendance  .of  witnesses,  or  in  perpetuating 
testimony,  the  clerk,  marshal  or  referee  may  require,  from  the  bankrupt 
or  other  person  in  whose  behalf  the  duty  is  to  be  performed,  indemnity  for 
such  expense.  Money  advanced  for  this  purpose  by  the  bankrupt  or  other 
person  shall  be  repaid  him  out  of  the  estate  as  part  of  the  cost  of  ad- 
ministering the  same. 

XL 

AMENDMENTS. 

The  court  may  allow  amendments  to  the  petition  and  schedules  on  appli- 
cation to  the  petitioner.  Amendments  shall  be  printed  or  written,  signed 
and  verified,  like  original  petitions  and  schedules.  If  amendments  are 
made  to  separate  schedules,  the  same  must  be  made  separately,  with  proper 
references.  In  the  application  for  leave  to  amend,  the  petitioner  shall 
state  the  cause  of  the  error  in  the  paper  originally  filed. 

XII. 


DUTIES  OF  REFEREE. 

1.  The  order  referring  a  ease  to  a  referee  shall  name  a  day  upon  which 
the  bankrupt  shall  attend  before  the  referee;  and  from  that  day  the  bank- 
rupt shall  be  subject  to  the  orders  of  the  court  in  all  matters  relating  to 
his   bankruptcy,  and  may  receive   from   the  referee   a  protection   against 
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arrest,  to  continue  until  the  final  adjudication  on  his  application  for  a 
discharge,  unless  suspended  or  vacated  by  order  of  the  court.  A  copy  of 
the  order  shall  forthwith  be  sent  by  mail  to  the  referee,  or  be  delivered  to 
him  personally  by  the  clerk  or  other  officer  of  the  court.  And  thereafter 
all  the  proceedings,  except  such  as  are  required  by  the  act  or  by  these 
general  orders  to  be  had  before  the  judge,  shall  be  had  before  the  referee. 

2.  The  time  when  and  the  place  where  the  referees  shall  act  upon  the 
matters  arising  under  the  several  cases  referred  to  them  shall  be  fixed  by 
special  order  of  the  judge,  or  by  the  referee;  and  at  such  times  and  places 
the  referees  may  perform  the  duties  which  they  are  empowered  by  the  act 
to  perform. 

3.  Applications  for  a  discharge,  or  for  the  approval  of  a  composition,  or 
for  an  injunction  to  stay  proceedings  of  a  court  or  officer  of  the  United 
States  or  of  a  State,  shall  be  heard  and  decided  by  the  judge.  But  he  may 
refer  such  an  application,  or  any  specified  issue  arising  thereon,  to  the 
referee  to  ascertain  and  report  the  facts. 

XIII. 

APPOINTMENT  AND  EEMOVAL  OF  TEUSTEE. 

The  appointment  of  a  trustee  by  the  creditors  shall  be  subject  to  be  ap- 
proved or  disapproved  by  the  referee  or  by  the  judge;  and  he  shall  be  re- 
movable by  the  judge  only. 

XIV. 

NO  OFFICIAL  OE  GENEEAL  TEUSTEE. 

No  official  trustee  shall  be  appointed  by  the  court,  nor  any  general  trus- 
tee to  act  in  classes  of  cases. 

XV. 

TEUSTEE  NOT  APPOINTED  IN  ("I^^ETAIN  CASES. 

If  the  schedule  of  a  voluntary  bankrupt  discloses  no  assets,  and  if  no 
creditor  appears  at  the  first  meeting,  the  court  may,  by  order  setting  out 
the  facts,  direct  that  no  trustee  be  appointed;  but  at  any  time  tliereafter 
a  trustee  may  be  appointed,  if  the  court  shall  deem  it  desirable.  If  no 
trustee  is  appointed  as  aforesaid,  the  court  may  order  that  no  meeting  of 
the  creditors  other  than  the  first  meeting  shall  be  called. 

XVI. 

NOTICE  TO  TEUSTEE  OF  HIS  APPOINTMENT. 

It  shall  be  the  duty  of  the  referee,  immediately  upon  the  appointment 
and  approval  of  the  trustee,  to  notify  him  in  person  or  by  mail  of  his  ap- 
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pointment;  and  the  notice  shall  require  the  trustee  forthwith  to  notify  the 
referee  of  his  acceptance  or  rejection  of  the  trust,  and  shall  contain  a 
statement  of  the  penal  sum  of  the  trustee's  bond. 


XVII. 


DUTIES  OF  TRUSTEE. 

The  trustee  shall,  immediately  upon  entering  upon  his  duties,  prepare 
a  complete  inventory  of  all  the  property  of  the  bankrupt  that  comes  into 
his  possession.  The  trustee  shall  make  report  to  the  court,  within  twenty 
days  after  receiving  the  notice  of  his  appointment,  of  the  articles  set  off 
to  the  bankrupt  by  him,  according  to  the  provisions  of  the  forty-seventh 
section  of  the  act,  with  the  estimated  value  of  each  article,  and  any  credi- 
tor may  take  exceptions  to  the  determination  of  the  trustee  within  twenty 
days  after  the  filing  of  the  report.  The  referee  may  require  the  exceptions 
to  be  argued  before  him,  and  shall  certify  them  to  the  court  for  final 
determination  at  the  request  of  either  party.  In  case  the  trustee  shall 
neglect  to  file  any  report  or  statement  which  it  is  made  his  duty  to  file  or 
make  by  the  act,  or  by  any  general  order  in  bankruptcy,  within  five  days 
after  the  same  shall  be  due,  it  shall  be  the  duty  of  the  referee  to  make 
an  order  requiring  the  trustee  to  show  cause  before  the  judge,  at  a  time 
specified  in  the  order,  why  he  should  not  be  removed  from  office.  The 
referee  shall  cause  a  copy  of  the  order  to  be  served  upon  the  trustee  at 
least  seven  days  before  the  time  fixed  for  the  hearing,  and  proof  of  the 
service  thereof  to  be  delivered  to  the  clerk.  All  accounts  of  trustees  shall 
be  referred  as  of  course  to  the  referee  for  audit,  unless  otherwise  specially 
ordered  by  the  court. 

XVIII. 
SALE  OF  PEOPERTY. 


1.  All  sales  shall  be  by  public  auction  unless  otherwise  ordered  by  the 
court. 

•  2.  Upon  application  to  the  court,  and  for  good  cause  shown,  the  trustee 
may  be  authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate  at 
private  sale;  in  which  case  he  shall  keep  an  accurate  account  of  each 
article  sold,  and  the  price  received  therefor,  and  to  whom  sold;  which 
account  he  shall  file  at  once  with  the  referee. 

3.  Upon  petition  by  a  bankrupt,  creditor,  receiver  or  trustee,  setting 
forth  that  a  part  or  the  whole  of  the  bankrupt's  estate  is  perishable,  the 
nature  and  location  of  such  perishable  estate,  and  that  there  will  be  loss 
if  the  same  is  not  sold  immediately,  the  court,  if  satisfied  of  the  facts 
stated  and  that  the  sale  is  required  in  the  interest  of  the  estate,  may  order 
Lhe  same  to  be  sold,  with  or  without  notice  to  the  creditors,  and  the  pro- 
ceeds to  be  deposited  in  court. 
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XIX. 

ACCOUNTS  OF  MARSHAL. 

The  marshal  shall  make  return,  under  oath,  of  his  actual  and  necessary 
expenses  in  the  service  of  every  warrant  addressed  to  him,  and  for  custody 
of  property,  and  other  services,  and  other  actual  and  necessary  expenses 
paid  by  him,  with  vouchers  therefor  whenever  practicable,  and  also  with  a 
statement  that  the  amounts  charged  by  him  are  just  and  reasonable. 

XX. 

PAPERS  FILED  AFTER  REFERENCE. 

Proofs  of  claims  and  other  papers  filed  subsequently  to  the  reference, 
except  such  as  call  for  action  by  the  judge,  may  be  filed  either  with  the 
referee  or  with  the  clerk. 

XXI. 

As  amended,  November  1,  1915,  239  U.  S.  623. 
PROOF  OF  DEBTS.      . 

1.  Depositions  to  prove  claims  against  a  bankrupt's  estate  shall  be  cor- 
rectly entitled  in  the  court  and  in  the  cause.  When  made  to  prove  a  debt 
due  to  a  partnership,  it  must  appear  on  oath  that  the  deponent  is  a  mem- 
ber of  the  partnership;  when  made  by  an  agent,  the  reason  the  deposition 
is  not  made  by  the  claimant  in  person  must  be  stated;  and  when  made  to 
prove  a  debt  due  to  a  corporation,  the  deposition  shaU  be  made  by  the 
treasurer,  or,  if  the  corporation  has  no  treasurer,  by  the  officer  whose  duties 
most  nearly  correspond  to  those  of  treasurer;  if  the  treasurer  or  correspond- 
ing officer  is  not  within  the  district  wherein  the  bankruptcy  proceedings 
are  pending,  the  deposition  may  be  made  by  some  officer  or  agent  of  the 
corporation  having  knowledge  of  the  facts.  Depositions  to  prove  debts 
existing  in  open  accounts  shall  state  when  the  debt  became  or  will  become 
due;  and  if  it  consists  of  items  maturing  at  different  dates  the  average 
due  date  shall  be  stated,  in  default  of  which  it  shall  not  be  necessary  to 
compute  interest  upon  it.  All  such  depositions  shall  contain  an  averment 
that  no  note  has  been  received  for  such  account,  nor  any  judgment  rendered 
thereon.  Proofs  of  debt  received  by  any  trustee  shall  be  delivered  to  the 
referee  to  whom  the  cause  is  referred. 

2.  Any  creditor  may  file  with  the  referee  a  request  that  all  notices 
to  which  he  may  be  entitled  shall  be  addressed  to  him  at  any  place,  to  be 
designated  by  the  post-office  box  or  street  number,  as  he  may  appoint;  and 
thereafter,  and  until  some  other  designation  shall  be  made  by  such  creditor, 
all  notices  shall  be  so  addressed;  and  in  other  cases  notices  shall  be  ad- 
dressed as  specified  in  the  proof  of  debt. 
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3.  Claims  which  have  been  assigned  before  proof  shall  be  supported  by 
a  deposition  of  the  owner  at  the  time  of  the  commencement  of  proceed- 
ings, setting  forth  the  true  consideration  of  the  debt  and  that  it  is  en- 
tirely unsecured,  or  if  secured,  the  security,  as  is  required  in  proving 
secured  claims.  Upon  the  filing  of  satisfactory  proof  of  the  assignment 
of  a  claim  proved  and  entered  on  the  referee's  docket,  the  referee  shall 
immediately  give  notice  by  mail  to  the  original  claimant  of  the  filing  of 
such  proof  of  assignment;  and,  if  no  objection  be  entered  within  ten 
days,  or  within  further  time  allowed  by  the  referee,  he  shall  make  an  order 
subrogating  the  assignee  to  the  original  claimant.  If  objection  be  made, 
he  shall  proceed  to  hear  and  determine  the  matter. 

4.  The  claims  of  persons  contingently  liable  for  the  bankrupt  may  be 
proved  in  the  name  of  the  creditor  when  known  by  the  party  contingently 
liable.  When  the  name  of  the  creditor  is  unknown,  such  claim  may  be 
proved  in  the  name  of  the  party  contingently  liable;  but  no  dividend  shall 
be  paid  upon  such  claim,  except  upon  satisfactory  proof  that  it  will  dimin- 
ish pro  tanto  the  original  debt. 

5.  The  execution  of  any  letter  of  attorney  to  represent  a  creditor,  or  of 
an  assignment  of  claim  after  proof,  may  be  proved  or  acknowledged  before 
a  referee,  or  a  United  States  commissioner,  or  a  notary  public.  When 
executed  on  behalf  of  a  partnership  or  of  a  corporation,  the  person  execut- 
ing the  instrument  shall  make  oath  that  he  is  a  member  of  the  partner- 
ship, or  a  duly  authori?;ed  officer  of  the  corporation  on  whose  behalf  he 
acts.  When  the  person  executing  is  not  personally  known  to  the  officer 
taking  the  proof  or  acknowledgment,  his  identity  shall  be  established  by 
satisfactory  proof. 

.  6.  When  the  trustee  or  any  creditor  shall  desire  the  re-examination  of 
any  claim  filed  against  the  bankrupt's  estate,  he  may  apply  by  petition  to 
the  referee  to  whom  the  case  is  referred  for  an  order  for  such  re-examina- 
tion, and  thereupon  the  referee  shall  make  an  order  fixing  a  time  for  hear- 
ing the  petition,  of  which  due  notice  shall  be  given  by  mail  addressed 
to  the  creditor.  At  the  time  appointed  the  referee  shall  take  the  examina- 
tion of  the  creditor,  and  of  any  witnesses  that  may  be  called  by  either 
party,  and  if  it  shall  appear  from  such  examination  that  the  claim  ought 
to  be  expunged  or  diminished,  the  referee  may  order  accordingly. 

XXII. 

TAKING  OF  TESTIMONY. 

The  examination  of  witnesses  before  the  referee  may  be  conducted  by  the 
party  in  person  or  by  his  counsel  or  attorney,  and  the  witnesses  shall  be 
subject  to  examination  and  cross-examination,  which  shall  be  had  in  con- 
formity with  the  mode  now  adopted  in  courts  of  law.  A  deposition  taken 
upon  an  examination  before  a  referee  shall  be  taken  down  in  writing  by 
him,  or  under  his  direction,  in  the  form  of  narrative,  unless  he  determines 
that  the  examination  shall  be  by  question  and  answer.  When  completed 
it  shall  be  read  over  to  the  witness  and  signed  by  him  in  the  presence  of 
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the  referee.  The  referee  shall  note  upon  the  deposition  any  question  ob- 
jected to,  with  his  decision  thereon;  and  the  court  shall  have  power  to 
deal  with  the  costs  of  incompetent,  immaterial,  or  ii-relevant  depositions, 
or  parts  of  them,  as  may  be  just. 

XXIII. 

ORDEES  OF  REFEREE. 

In  all  orders  made  by  the  referee,  it  shall  be  recited,  according  as  the  fact 
may  be,  that  notice  was  given  and  the  manner  thereof;  or  that  the  order 
was  made  by  consent;  or  that  no  adverse  interest  was  represented  at  the 
lieariiig;   or  thiit  the  order  was  made  after  hearing  ndverse  interests. 

XXIV. 

TRANSMISSION  OF  PROVED  CLAIMS  TO  CLERK. 

The  referee  shall  fortliwith  transmit  to  the  clerk  a  list  of  the  claims 
proved  against  an  estate,  with  the  names  and  addresses  of  the  proving 
creditors. 

XXV. 

SPECIAL  MEETING  OF  CREDITORS. 

Whenever,  by  reason  of  a  vacancy  in  the  office  of  trustee,  or  for  any 
other  cause,  it  becomes  necessary  to  call  a  special  meeting  of  the  creditors 
in  order  to  carry  out  the  purposes  of  the  act,  the  court  may  call  such  a 
meeting,  specifying  in  the  notice  the  purpose  for  which  it  is  called. 

XXVI. 

ACCOUNTS  OF  REFEREE. 

Every  referee  shall  keep  an  accurate  account  of  his  traveling  and  inci- 
dental expenses,  and  of  those  of  any  clerk  or  other  officer  attending  him 
in  the  performance  of  his  duties  in  any  case  which  may  be  referred  to  him ; 
and  shall  make  return  of  the  same  under  oath  to  the  judge,  with  proper 
vouchers  when  vouchers  can  be  procured,  on  the  first  Tuesday  in  each 
month. 

XXVII. 

REVIEW  BY  JUDGE. 

When  a  bankrupt,  creditor,  trustee,  or  other  person  shall  desire  a  review 
by  the  judge  of  any   order  made  by  the   referee,  he  shall   file   with  the 
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referee  his  petition  therefor,  setting  out  the  error  complained  of;  and  the 
referee  shall  forthwith  certify  to  the  judge  the  question  presented,  a  sum- 
mary of  the  evidence  relating  thereto,  and  the  finding  and  order  of  the 
referee  thereon. 

XXVIII. 

REDEMPTION   OF   PROPERTY   AND   COMPOUNDING    OP    CLAIMS. 

Whenever  it  may  be  deemed  for  the  benefit  of  the  estate  of  a  bankrupt 
to  redeem  and  discharge  any  mortgage  or  other  pledge,  or  deposit  or  lien, 
upon  any  property,  real  or  personal,  or  to  relieve  said  property  from  any 
conditional  contract,  and  to  tender  performance  of  the  conditions  thereof, 
or  to  compound  and  settle  any  debts  or  other  claims  due  or  belonging  to 
the  estate  of  the  bankrupt,  the  trustee,  or  the  bankrupt,  or  any  creditor 
who  has  proved  his  debt,  may  file  his  petition  therefor;  and  thereupon  the 
court  shall  appoint  a  suitable  time  and  place  for  the  hearing  thereof, 
notice  of  which  shall  be  given  as  the  court  shall  direct,  so  that  all  credi- 
tors and  other  persons  interested  may  appear  and  show  cause,  if  any  they 
have,  why  an  order  should  not  be  passed  by  the  court  upon  the  petition 
authorizing  such  act  on  the  part  of  the  trustee. 

XXIX. 

PAYMENT  OF  MONEYS  DEPOSITED. 

No  moneys  deposited  as  required  by  the  act  shall  be  drawn  from  the 
depository  unless  by  check  or  warrant,  signed  by  the  clerk  of  the  court,  or 
by  a  trustee,  and  countersigned  by  the  judge  of  the  court,  or  by  a  referee 
designated  for  that  purpose,  or  by  the  clerk  or  his  assistant  under  an 
order  made  by  the  judge,  stating  the  date,  the  sum,  and  the  account  for 
which  it  is  drawn ;  and  an  entry  of  the  substance  of  such  check  or  warrant, 
with  the  date  thereof,  the  sum  drawn  for,  and  the  account  for  which  it 
is  drawn,  shall  be  forthwith  made  in  a  book  kept  for  that  purpose  by  the 
trustee  or  his  clerk;  and  all  checks  and  drafts  shall  be  entered  in  the 
order  of  time  in  which  they  are  drawn,  and  shall  be  numbered  in  the  case 
of  each  estate.  A  copy  of  this  general  order  shall  be  furnished  to  the 
depository,  and  also  the  name  of  any  referee  or  clerk  authorized  to  coun- 
tersign said  checks. 

XXX. 

IMPRISONED   DEBTOR. 


If,  at  the  time  of  preferring  his  petition,  the  debtor  shall  be  imprisoned, 
the  court,  upon  application,  may  order  him  to  be  produced  upon  liabeas 
corpus,  by  the  jailor  or  any  officer  in  whose  custody  he  may  be,  before 
the  referee,  for  the  purpose  of  testifying  in  any  matter  relating  to  his 
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bankruptcy;  and,  if  committed  after  the  filing  of  his  petition  upon  process 
Ln  any  civil  action  founded  upon  a  claim  provable  in  bankruptcy,  the 
court  may,  upon  like  application,  discharge  him  from  such  imprisonment. 
If  the  petitioner,  during  the  pendency  of  the  proceedings  in  bankruptcy, 
be  arrested  or  imprisoned  upon  process  in  any  civil  action,  the  district 
court,  upon  his  application,  may  issue  a  writ  of  habeas  corpus  to  bring  him 
before  the  court  to  ascertain  whether  such  process  has  been  issued  for  the 
collection  of  any  claim  provable  in  bankruptcy,  and  if  so  provable  he 
shall  be  discharged;  if  not,  he  shall  be  remanded  to  the  custody  in  which 
lie  may  lawfully  be.  Before  granting  the  order  for  discharge  the  court 
shall  cause  notice  to  be  served  upon  the  creditor  or  his  attorney,  so  as 
to  give  him  an  opportunity  of  appearing  and  being  heard  before  the  grant- 
ing of  the  order. 

XXXI. 

PETITION  FOR  DISCHARGE. 

The  petition  of  a  bankrupt  for  a  discharge  shall  state  concisely,  in  ac- 
cordance with  the  provisions  of  the  act  and  the  orders  of  the  court,  the 
proceedings  in  the  ease  and  the  acts  of  the  bankrupt. 

XXXII. 

As  amended  June  4,  1917   (244  U.  S.  64). 

OPPOSITION  TO  DISCHARGE  OR  COMPOSITION. 

A  creditor  opposing  the  application  of  a  bankrupt  for  his  discharge, 
or  for  the  confirmation  of  a  composition,  shall  enter  his  appearance  in 
opposition  thereto  on  the  day  when  the  creditors  are  required  to  show 
cause,  and  shall  file  a  specification  in  writing  of  the  grounds  of  his  oppo- 
sition within  ten  days  thereafter,  unless  the  time  shall  be  shortened  or 
enlarged  by  special  order  of  the  judge. 

XXXIII. 

ARBITRATION. 

Whenever  a  trustee  shall  make  application  to  the  court  for  authority  to 
submit  a  controversy  arising  in  the  settlement  of  a  demand  against  a 
bankrupt's  estate,  or  for  a  debt  due  to  it,  to  the  determination  of  arbitra- 
tors, or  for  authority  to  compound  and  settle  such  controversy  by  agree- 
ment with  the  other  party,  the  application  shall  clearly  and  distinctly  set 
forth  the  subject-matter  of  the  controversy,  and  the  reasons  why  the  trus- 
tee thinks  it  proper  and  most  for  the  interest  of  the  estate  that  the  con- 
troversy should  be  settled  by  arbitration  or  otherwise. 
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XXXIV. 

COSTS  IN  CONTESTED  ADJUDICATIONS. 

In  cases  of  involuntary  bankruptcy,  when  the  debtor  resists  an  adjudica- 
tion, and  the  court,  after  hearing,  adjudges  the  debtor  a  bankrupt,  the 
petitioning  creditor  shall  recover,  and  be  paid  out  of  the  estate,  the  same 
costs  that  are  allowed  to  a  party  recovering  in  a  suit  in  equity;  and  if 
the  petition  is  dismissed,  the  debtor  shall  recover  like  costs  against  the 
petitioner. 

XXXV. 

As  amended  December  11,  1905   (199  U.  S.  618). 

COMPENSATION   OF    CLERKS,   EEFEREES   AND    TRUSTEES. 

1.  The  fees  allowed  by  the  act  to  clerks  shall  be  in  full  compensation 
for  all  services  performed  by  them  in  regard  to  filing  petitions  or  other 
papers  required  by  the  act  to  be  filed  with  them,  or  in  certifying  or  de- 
livering papers  or  copies  of  records  to  referees  or  other  officers,  or  in  re- 
ceiving or  paying  out  money;  but  shall  not  include  copies  furnished  to 
other  persons,  or  expenses  necessarily  incurred  in  publishing  or  mailing 
notices  or  other  papers. 

2.  The  compensation  of  referees,  prescribed  by  the  act,  shall  be  in  full 
compensation  for  aU  services  performed  by  them  under  the  act,  or  under 
these  general  orders;  but  shall  not  include  expenses  necessarily  incurred 
by  them  in  publishing  or  mailing  notices,  in  traveling,  or  in  perpetuating 
testimony,  or  other  expenses  necessarily  incurred  in  the  performance  of 
their  duties  under  the  act  and  allowed  by  special  order  of  the  judge. 

3.  The  compensation  allowed  to  trustees  by  the  act  shall  be  in  full  com- 
pensation for  the  services  performed  by  them;  but  shall  not  include  ex- 
penses necessarily  incurred  in  the  performance  of  their  duties  and  allowed 
upon  the  settlement  of  their  accounts. 

4.  In  any  case  in  which  the  fees  of  the  clerk,  referee  and  trustee  are 
not  required  by  the  act  to  be  paid  by  a  debtor  before  filing  his  petition 
to  be  adjudged  a  bankrupt,  the  judge,  at  any  time  during  the  pendency 
of  the  proceedings  in  bankruptcy,  may  order  those  fees  to  be  paid  out  of 
the  estate;  or  may,  after  notice  to  the  bankrupt,  and  satisfactory  proof 
that  he  then  has  or  can  obtain  the  money  with  which  to  pay  those  fees, 
order  him  to  pay  them  within  a  time  specified,  and,  if  he  fails  to  do  so, 
m.ay  order  his  petition  to  be  dismissed.  He  may  also,  pending  such  pro- 
ceedings, both  in  voluntary  and  involimtary  eases,  order  the  commissions 
of  referees  and  trustees  to  be  paid  immediately  after  such  commissions 
accrue  and  are  earned. 

XXXVI. 

APPEALS. 

1.  Appeals  from  a  court  of  bankruptcy  to  a  circuit  court  of  appeals,  or 
to  the  supreme  court  of  a  Territory,  shall  be  allowed  by  a  judge  of  the 
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court  appealed  from  or  of  the  court  appealed  to,  and  shall  be  regulated, 
except  as  otherwise  provided  in  the  act,  by  the  rules  governing  appeals  in 
equity  in  the  courts  of  the  United  States. 

2.  Appeals  under  the  act  to  the  Supreme  Court  of  the  United  States 
from  a  circuit  court  of  appeals,  or  from  the  supreme  court  of  a  Territory, 
or  from  the  supreme  court  of  the  District  of  Columbia,  or  from  any  court 
of  bankruptcy  whatever,  shall  be  taken  within  thrty  days  after  the  judg- 
ment or  decree,  and  shall  be  allowed  by  a  judge  of  the  court  appealed  from, 
or  by  a  justice  of  the  Supreme  Court  of  the  United  States. 

3.  In  every  case  in  which  either  party  is  entitled  by  the  act  to  take  an 
appeal  to  the  Supreme  Court  of  the  United  States,  the  court  from  which 
the  appeal  lies  shall,  at  or  before  the  time  of  entering  its  judgment  or 
decree,  make  and  file  a  finding  of  the  facts,  and  its  conclusions  of  law 
thereon,  stated  separately;  and  the  record  transmitted  to  the  Supreme 
Court  of  the  United  States  on  such  an  appeal  shall  consist  only  of  the 
pleadings,  the  judgment  or  decree,  the  finding  of  facts,  and  the  conclu- 
sions of  law. 

XXXVII. 

GENEKAL  PROVISIONS. 

In  proceedings  in  equity,  instituted  for  the  purpose  of  carrying  into 
effect  the  provisions  of  the  act,  or  for  enforcing  the  rights  and  remedies 
given  by  it,  the  rules  of  equity  practice  established  by  the  Supreme  Court 
of  the  United  States  shall  be  followed  as  nearly  as  may  be.  In  proceedings 
at  law,  instituted  for  the  same  purpose,  the  practice  and  procedure  in 
cases  at  law  shall  be  followed  as  nearly  as  may  be.  But  the  judge  may, 
by  special  order  in  any  case,  vary  the  time  allowed  for  return  of  process, 
for  appearance  and  pleading,  and  for  taking  testimony  and  publication, 
and  may  otherwise  modify  the  rules  for  the  preparation  of  any  particular 
case  so  as  to  facilitate  a  speedy  hearing. 

XXXVIII. 

FORMS. 

The  several  forms  annexed  to  these  general  orders  shall  be  observed  and 
used,  with  such  alterations  as  may  be  necessary  to  suit  the  circumstances 
of  any  particular  case. 
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LN.  B. — Oaths  required  by  the  act,  except  upon  hearings  in  court,  may  bo 
administered  by  referees  and  by  officers  authorized  to  administer  oaths 
in  proceedings  before  the  courts  of  the  United  States,  or  under  the  laws 
of  the  State  where  the  same  are  to  be  taken.  Bankrupt  Act  of  1898, 
c.  4,   §  20.] 

[FOKM  NO.   1.] 

DEBTOE'S  PETITION. 

To  the  Honorable , 


Judge  of  the  District  Court  of  the  United  States 

for  the  District  of 


The  petition  of ,  of  ,  in  the  county  of  ,  and 

district  and  State  of  ,  [srtate  ocoupationl,  respectfully  rep- 
resents : 

That  he  has  had  his  principal  place  of  business  [or  has  resided,  or  has 
had  his  domicile]  for  the  greater  portion  of  six  months  next  immediately 
preceding  the  filing  of  this  petition  at  ,  within  said  judicial  dis- 
trict; that  he  owes  debts  which  he  is  unable  to  pay  in  full;  that  he  is 
willing  to  surrender  all  his  property  for  the  benefit  of  his  creditors  except 
such  as  is  exempt  by  law,  and  desires  to  obtain  the  benefit  of  the  acts  of 
Congress  relating  to  bankruptcy. 

That  the  schedule  hereto  annexed,  marked  A,  and  verified  by  your  peti- 
tioner's oath,  contains  a  full  and  true  statement  of  all  his  debts,  and 
(so  far  as  it  is  possible  to  ascertain)  the  names  and  places  of  residence 
of  his  creditors,  and  such  further  statements  concerning  said  debts  as  are 
required  by  the  provisions  of  said  acts: 

That  the  schedule  hereto  annexed,  marked  B,  and  verified  by  your  peti- 
tioner's oath,  contains  an  accurate  inventory  of  all  his  property,  both  real 
and  personal,  and  such  further  statements  concerning  said  property  as  are 
required  by  the  provisions  of  said  acts: 

"Wherefore  your  petitioner  prays  that  he  may  be  adjudged  by  the  court 
to  be  a  bankrupt  within  the  purview  of  said  acts. 


— ,  Attorney. 

United  States  of  America,  District  of  ,  ss: 

I, ,  the  petitioning  debtor  mentioned  and  described  in  the 

foregoing  petition,  do  hereby  make  solemn  oath   that  the  statements  con- 

4784 
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tained  therein  are  true  according  to  the  best  of  my  knowledge,  information, 
and  belief. 

,  Petitioner. 

Subscribed  and  sworn  to  before  me  this  day  of  ,  A.  D. 

18—. 


[Official  character.] 
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Schedule  B.  (6) 


Books,  tapers,   deeds   and   writings   relating   to   bankrupt's   business  anu 

ESTATE. 


The  following  is  a  true  list  of  all  books,  papers,  deeds,  and  writings  relating 
to  my  trade,  business,  dealings,  estate  and  efEects,  or  any  part  thereof,  which, 
at  the  date  of  this  petition,  are  in  my  possession  or  under  my  custody  and  con- 
trol, or  which  are  in  the  possession  or  custody  of  any  person  in  trust  for  me,  or 
for  my  use,  benefit,  or  advantage ;  and  also  of  all  others  which  have  been  hereto- 
fore, at  any  time,  in  my  possession,  or  under  my  custody  or  control,  and  which 
are  now  held  by  the  parties  whose  names  are  hereinafter  set  forth,  with  the 
reason  for  their  custody  of  the  same. 


Books. 


Deeds. 


Papers. 


-,  Petitioner. 


Oath  to  Schedule  B. 

United  States  of  America,  District  of  ,  ss: 

On  this  day   of  ,  A.   D.   18 — ,  before  me  personally  came 

,  the  person  mentioned  in  and  who  subscribed  to  the  fore- 


going schedule,  and  who,  being  by  me  first  duly  sworn,  did  declare  the 
said  schedule  to  be  a  statement  of  all  his  estate,  both  real  and  personal, 
in  accordance  with  the  acts  of  Congress  relating  to  bankruptcy. 


\ Official  character.^ 
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SUMMARY  OF  DEBTS  AND  ASSETS. 

[From   the  statements  of  the  bankrupt  in   Schedules  A  and   B.l 
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Schedule   A .  . 

1  (1)  Taxes  and  debts  due  United  States.  . .  . 
1  (2)  Taxes    due    States,    counties,    districts, 

and  municipalities. 
1  (3)  Wages    

Schedule   A.  . 
Schedule   A .  . 
Schedule   A.  . 

Schedule    A .  . 

1  (4)  Other  debts  preferred  by  law 

4  Notes  and  bills  which  ought  to  be  paid 

by   other   parties   thereto. 

5  Accommodation  paper   

Schedule  A.  total   

1         Real    estate     

Schedule   B .  . 

Schedule    B.  . 

2-a      Cash    on    hand    

2-b      Bills,  promissory  notes,  and  securities. . 
2-c      Stock  in  trade 

2-d      Household  goods    etc 

.." 

2-e      Books,  prints    and  pictures 

2-f      Horses,  cows,  and  other  animals 

2-g      Carriages  and  other  vehicles 

Schedule   B.  . 

2-h      Farming   stock  and   Implements 

2-i       Shipping  and  shares  in  vessels 

2-k      Machinery,   tools,   etc 

2-1       Patents,   copyrights,  and   trade-marks.. 

2-m     Other  personal  property    

3-a      Debts  due  on   open  accounts 

3-b      Stocks,  negotiable  bonds,  etc 

3-c      Policies    of    insurance 

3-d      Unliquidated     claims     

Schedule   B. . 

Schedule   B .  . 
Schedule   B.  . 

3-e      Deposits   of  money   in   banks  and   else- 
where. 

4  Property  in  reversion,  remainder,  trust. 

etc. 

5  Property  claimed  to  be  excepted ,. 

6  Books,  deeds,  and  papers 

Schedule  B.   total   

To  the  Honorable 


rFORM  NO.  2.] 
PARTNERSHIP  PETITION. 


Judge  of  the  District  Court  of  the  United  States 

for  the  District  of 


The  petition  of 


respectfully   represents: 


That  your  petitioners  and 
firm   name  of  — — —  


have  been  partners   under   the 

having  their   principal   place  of  business  at 
— ,  and  district  and  State  of  ,  for  the 


,  in  the  county  of  - 

greater  portion  of  the  six  months  next  immediately  preceding  the  filing 
of  this  petition;  that  the  said  partners  owe  debts  which  they  are  unable 
to  pay  in   full;    that   your  petitioners  are   willing   to  surrender   all   their 
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property  for  the  benefit  of  their  creditors,  except  such  as  is  exempt  by 
law,  and  desire  to  obtain  the  benefit  of  the  acts  of  Congress  relating  to 
bankruptcy. 

That    the    schedule   hereto    annexed,    marked    A,    and    verified    by    

oath  ,  contains  a  full  and  true  statement  of  all  the  debts  of  said  part- 
ners, and,  as  far  as  possible,  the  names  and  places  of  residence  of  their 
creditors,  and  such  further  statements  concerning  said  debts  as  are  re- 
quired by  the  provisions  of  said  acts. 

That  the  schedule  hereto  annexed,  marked  B,  verified  by  oath     , 

contains  an  accurate  inventory  of  all  the  property,  real  and  personal,  of 
said  partners,  and  such  further  statements  concerning  said  property  as 
are  required  by  the  provisions  of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  C,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  Ms  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  D,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions 
of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  E,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hereto  annexed,  marked  F,  verified  by  his  oath,  contains  an  accurate  inven,- 
tory  of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions 
of  said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  G,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts;  and  that  the  schedule 
hei-eto  annexed,  marked  H,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions  of 
said  acts. 

And  said further  states  that  the  schedule  hereto  annexed, 

marked  J,  verified  by  his  oath,  contains  a  full  and  true  statement  of  all 
his  individual  debts,  and,  as  far  as  possible,  the  names  and  places  of 
residence  of  his  creditors,  and  such  further  statements  concerning  said 
debts  as  are  required  by  the  provisions  of  said  acts,  and  that  the  schedule 
hereto  annexed,  marked  K,  verified  by  his  oath,  contains  an  accurate  inven- 
tory of  all  his  individual  property,  real  and  personal,  and  such  further 
statements  concerning  said  property  as  are  required  by  the  provisions 
of  said  acts. 
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Wherefore   your  petitioners  pray  that  the   said   firm   may  be  adjudged 
by  a  decree  of  the  court  to  be  bankrupts  within  the  purview  of  said  acts. 


Petitioners. 
Attorney. 

the  petitioning  debtors  mentioned  and  described  in  the 


foregoing  petition,  do  hereby  make  solemn  oath  that  the  statements  con 
tained  therein  are  true  according  to  the  best  of  their  knowledge,  infor 
mation,  and  belief. 


Petitioners. 
Subscribed  and  sworn  to  l)efore  me  this  day  of  ,  A.  D.  18 — . 


[Official  Character.] 


[Schedules  to  be  annexed  corresponding  with  schedules  under  Form 
No.  1.] 

[FORM  NO.  3.] 

CREDITORS'  PETITION. 

To    the   Honorable    ,    judge   of   the   District   Court   of   the 

United  States  for  the  district  of  : 

The  petition  of ,  of ,  and ,  of , 

and ,  of  ,  respectfully  shows: 

That ,  of ,  has  for  the  greater  portion  of  six  months 

next  preceding  the  date  of  filing  this  petition,  had  his  principal  place  of 

business,    [or  resided,   or  had  his   domicile]    at  ,  in  the   county  of 

and  State  and  district  aforesaid,  and  owes  debts  to  the  amount  of 

$1,000. 

That  your  petitioners  are  creditors  of  said  — -,  having  prov- 
able claims  amounting  in  the  aggregate,  in  excess  of  securities  held  by 
them,  to  the  sum  of  $500.  That  the  nature  and  amount  of  your  petitioners' 
claims  are  as  follows: 


And  your   petitioners   further   represent  that  said 


solvent,  and  that  within  four  months  next  preceding  the  date  of  this  peti- 
tion the  said committed  an  act  of  bankruptcy,  in  that  he  did 

heretofore,  to  wit,  on  the  day  of 


4800  APPENDIX 

Wherefore  your  petitioners  pray  that  service  of  this  petition,  with  a  sub- 
poena, may  be  made  upon ,  as  provided  in  the  acts  of  Con- 
gress relating  to  bankruptcy,  and  that  he  may  be  adjudged  by  the  court  to 
be  a  bankrupt  within  the  purview  of  said  acts. 


Petitioners. 


-,  Attorney. 


United  States  of  America,  District  of ,  ss: 

— J  ,  lieiug  three  of  the  peti- 
tioners above  named,  do  hereby  make  solemn  oath  that  the  statements  con- 
tained in  the  foregoing  petition,  subscribed  by  them,  are  true. 

Before  me, ,  this day  of  — ,  189 — . 


lOiflcial  Clmracter.} 
[Schedules    to    be    annexed    corresponding    with    schedules    under    Form 
No.  1.] 

[FOEM  NO.  4.] 

ORDER  TO  SHOW  CAUSE  UPON  CREDITORS'  PETITION. 

In  the  District  Court  of  the  United  States  for  the District  of . 

1 


In  the  matter  of 


K.  In  Bankruptcy. 


Upon  consideration  of  the  petition  of that 

be  declared  a  bankrupt,  it  is  ordered  that  the  said ■ —  do  appear 

at  this  couit,  as  a  court  of  bankruptcy,  to  be  holden  at ,  in  the  dis- 
trict aforesaid,  on  the  day  of  ,  at  —  o'clock  in  the  

noon,  and  show  cause,  if  any  there  be,  why  the  prayer  of  said  petition 
should  not  be  granted;   and 

It  is  further  ordered  that  a  copy  of  said  petition,  together  with  a  writ 

of  subpoena,  be  served  on  said ,  by  delivering  the  same  to  him 

personally  or  by  leaving  the  same  at  his  last  usual  place  of  abode  in  said 
district,  at  least  five  days  before  the  day  aforesaid. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal   thereof,  at    ,    in   said   district,  on  the    day  of    , 

A.  D.  18—. 


„     ,     .      ,  Cleric. 

(      Seal  of      1 
J    the  court,    j 
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[FORM  NO.  5.] 
SUBPCENA  TO   ALLEGED   BANKEUPT. 


United  States  of  America, 


District  of 


To 


in  said  district,  greeting: 


For  certain  causes  offered  before  the  District  Court  of  the  United  States 
of  America  within  and  for  the district  of ,  as  a  court  of  bank- 
ruptcy, we  command  and  strictly  enjoin  you,  laying  all  other  matters  aside 
and   notwithstanding   any   excuse,   that   you   personally   appear    before   our 

said  District  Court  to  be  holden  at  ,  in  said  district,  on   the  - — — 

day  of ,  A.  D.  189 — , to  answer  to  a  petition  filed  by 

in  our  said  court,  praying  that  you  may  be  adjudged  a  bank- 
rupt; and  to  do  further  and  receive  that  which  our  said  District  Court 
shall  consider  in  this  behalf.  And  this  you  are  in  no  wise  to  omit,  under 
the  pains  and  penalties  of  what  may  befall  thereon. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at ,  this day  of ,  A.  D.  189 — . 


Clerk. 


Seal  of      I 
the  court,    j 


[FORM   NO.    6.] 

DENIAL   OF   BANKRUPTCY. 

In  the  District  Court  of  the  United  States  for  the  - 


District  of 


In  the  matter  of 


I    In  Bankruptcy. 


At  ,  in  said  district,  on  the  day   of  ,   A.  D.   18 — . 

And  now  the  said appears,  and  denies  that  he  has  com- 
mitted the  act  of  bankruptcy  set  forth  in  the  said  petition,  or  that  he  is 
insolvent,  and  avers  that  he  should  not  be  declared  bankrupt  for  any  cause 
in  said  petition  alleged;  and  this  he  prays  may  be  inquired  of  by  the 
court  [or,  he  demands  that  the  same  may  be  inquired  of  by  a  jury]. 


Subscribed  and  sworn  to  before  me  this  day  of 


-,  A.  D.  18- 


{Offioial  Chararter.] 
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[FORM  NO.  7.] 
ORDER  FOR  JURY  TRIAL. 
In  the  District  Court  of  the  United  States  for  the  • 


District  of 


In  the  matter  of 


K  In  Bankruptcy. 


At ,  in  said  district,  on  the  - 

Upon  the  demand  in  writing  filed  by 


day  of 


18- 


-,  alleged  to  be  a  bank- 
rupt, that  the  fact  of  the  commission  by  him  of  an  act  of  bankruptcy,  and 
the  fact  of  his  insolvency  may  be  inquired  of  by  a  jury,  it  is  ordered, 
that  said  issue  be  submitted  to  a  jury. 


Cleric. 


f      Seal  of      \ 
(    the  court    J 


[FORM  NO.  8.] 
SPECIAL  WARRANT   TO   MARSHAL. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


'1 


11  Bankruptcy. 


To  the  marshal  of  said  district  or  to  either  of  his  deputies,  greeting: 

"Whereas  a  petition  for  adjudication  of  bankruptcy  was,  on  the  

day   of  ,  A,  D.   18—,   filed   against ,  of  the   county   of 

and  State  of  ,  in  said  district,  and  said  petition  is  still  pend- 
ing;  and  whereas  it  satisfactorily  appears  that  said  ■ has  committed 

an  act  of  bankruptcy  [or  has  neglected  or  is  neglecting,  or  is  about  to  so 
neglect  his  property  that  it  has  thereby  deteriorated  or  is  thereby  deterior- 
ating or  is  about  thereby  to  deteriorate  in  value],  you  are  therefore  au- 
thorized and  required  to  seize  and  take  possession   of   all   the  estate,  real 

and  personal,  of  said ,  and  of  aU  his  deeds,  books  of  account, 

and  papers,  and  to  hold  and  keep  the  same  safely  subject  to  the  further 
order  of  the  court. 
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Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal   thereof,   at  ,   in   said   district,    on   the   of   ,   A.   D. 

189—. 


(      Seal  of      I 
(    the  court.    \ 


Clerk. 


EETUEN  BY  MARSHAL  THEREON. 

By  virtue  of  the  within  warrant,  I  have  taken  possession  of  the  estate  of 

the  within-named ,  and  of  all  his  deeds,  books  of  account,  and 

papers  which  have  come  to  my  knowledge. 


Marshal  [or  Deputy  Marshal]. 
Fees  and  expenses. 


1.  Service   of   warrant    

2.  Necessary  travel,  at  the  rate  of  six  cents  a  mile  each  way 


3.  Actual  expenses  in  custody  of  property  and  other  service> 
as    follows     


[Here   state  the   particulars.] 


Marshal  [or  Deputy  Marshal']. 


District  of 


A.  D.  18- 


Personally  appeared  before  me  the  said 


and  made  oath 


that  the  above  expenses  returned  by  him  have  been  actually  incurred  and 
paid  by  him,  and  are  just  and  reasonable. 


Beferee  in  Bankruptcy. 


[FORM  NO.  9.] 

BOND  OF  PETITrONING  CREDITOR. 

Know  all  men  by  these  presents:   That  we, ,  as  principal, 

and ,   as   sureties,   are   held   and  firmly   bound   unto   

,  in  the  full  and  just  sum  of  — 


—  dollars,  to  be  paid  to  the  said 

,    executors,   administrators,   or    assigns,   to   which    payment, 

well  and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and 
administrators,  jointly  and   severally  by  these  presents. 

Signed  and  sealed  this  day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 
■"- —  district  of  — .against  the  said  ,  and  the  said  has 
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applied  to  that  court  for  a  warrant  to  the  marshal  of  said  district  direct 

in{i  him  to  seize  and  hold  the  property  of  said ,  subject  to 

the  further  orders  of  said  District  court. 

Now,  therefore,  if   such   a   warrant  shall  issue   for  the  seizure   of  said 

property,  and  if  the  said shall  indemnify  the  said  

for  such  damages  as  he  shall  sustain  in  the  event  of  such  seizure  shall 


prove  to  have  been  wrongfully  obtained,  then  the  above   obligation  to  be 
void;  otherwise  to  remain  in  full  force  and  virtue. 
Sealed  and  delivered  in 

presence  of —  [SEAL.] 

[SEAL.] 

■ [SEAL.] 

Approved  this  day  of ,  A.  D.  189 — . 


District  Judge. 


[FORM  NO.  10.] 

BOND  TO  MAESHAL. 

Know  all  men  by  these  presents:   That  we, ,  as  principal, 

and  •  ,   as   sureties,   are   held   and   firmly   bound  unto  


marshal  of  the  United  States  for  the 


district  of 


the  full   and   just  sum  of 


dollars,  to  be  paid  to  the  said 


his  executors,  administrators,  or  assigns,  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  admin- 
istrators, jointly  and   severally,   by   these   presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such  that  whereas  a  petition  in  bank- 
ruptcy has  been  filed  in  the  district  court  of  the  United  States  for  the 

district  of ,  against  the  said — ,  and  the  said 

court  has  issued  a  warrant  to  the  marshal  of  the  United  States  for  said 

district,  directing  him  to  seize  and  hold  the  property  of  the  said  

— ,  subject  to  the  further  order  of  the  court,  and  the  said  property  has 

been  seized  by  said  marshal  as  directed,  and  the  said  district  court  upon 
a  petition  of  said  ■ has  ordered  the  said  property  to  be  re- 
leased to  him. 

Now,  therefore,  if  the  said  property  shall  be  released  accordingly  to  the 

said ,  and  the  said ,  being  adjudged  a  bankrupt, 

shall  turn  over  said  property  or  pay  the  value  thereof  in  money  to  the 
trustee,  then  the  above  obligation  to  be  void;  otherwise  to  remain  in  full 
force  and  virtue. 

Sealed  and  delivered  in  th<> 

presence  of  —  


I  SEAL.] 
[SEAL.] 
[SEAL.] 


Approved  this 


day  of 


A.  D.  189—. 


District  Judge. 
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[FORM  NO.  11.] 
ADJUDICATION  THAT  DEBTOR  IS  NOT  BANKRUPT. 

lu  the  District  Court  of  the  United  States  for  the  District  of . 


In  the  matter  of 


I-  In  Bankruptcy. 


At ,  in  said  district,  on day  of ,  A.  D.  18—,  before  the 

Honorable ,  judge  of  the district  of  — . 

This  cause  came  on  to  be  heard  at  ,  in  said  court,  upon  the  peti- 
tion of  that  be  adjudged  a  bankrupt  within  the  true  intent 

and  meaning  of  the  acts  of  Congress  relating  to  bankruptcy,  and  [Here 
state  the  proceedings,  whether  there  was  no  opposition,  or,  if  opposed,  state 
what  proceedings  were  had.] 

And  thereupon,  and  upon  consideration  of  the  proofs  in  said  cause 
[and  the  arguments  of  counsel  thereon,  if  any],  it  was  found  that  tlie  facts 
set  forth  in  said  petition  were   not  proved;   and  it  is  therefore  adjudged 

that  said  was  not  a  bankrupt,  and  that  said  petition  be  dismissed, 

with   costs. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  at    ,    in  said  district,  on  the    day  of    A    D 

18—. 


J      Seal  of      1 
(    the  court.    1 


Cleric. 


[FORM  NO.   12.] 
ADJUDICATION  OF  BANKRUPTCY. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of  I 
J.  In  Bankruptcy. 


Bankrupt 


^^  ,  in  said  district-,  on  the  day  of  A.  D.   18 —    be- 
fore the  Honorable ,  judge  of  said  court  in  l)ankruptcy,  the 
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petition   of  that be   adjudged   a  bankrupt, 

within   the  true   intent  and  meaning   of   the   acts   of  Congress  relating  to 

bankruptcy,  having  been  heard  and  duly  considered,  the  said 

is  hereby  declared  and  adjudged  bankrupt  accordingly. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,    at   ,   in   said    district,   on   the   day   of   ,   A.   D. 

18—. 


Clerk. 


i      Seal  of      I 
(    the  court.    J 


[FORM  NO.  13.] 
APPOINTMENT,  OATH,  AND  REPORT  OF   APPRAISERS. 
In  the  District  Court  of  the  United  States  for  the District  of  — 


In  the  matter  of 


I  In  Bankruptcy. 


BanJcrupt 


It  is  ordered  that ,  of  , of 


and   ,   of  ,  three   disinterested  persons,   be,   and  they 

are  hereby,  appointed  appraisers  to  appraise  the  real  and  personal  property 
belonging  to  the  estate  of  the  said  bankrupt  set  out  in  the  schedules  now 
on  file  in  this  court,  and  report  their  appraisal  to  the  court,  said  appraisal 
to  be  made  as  soon  as  may  be,  and  the  appraisers  to  be  duly  sworn. 
Witness  my  hand  this day  of ,  A.  D.  18 — . 


Beferee  in  Bankruptcy, 


District   of 


Personally  appeared  the  within-named and  severally  made 

oath  that  they  will  fully  and  fairly  appraise  the  aforesaid  real  and  per- 
sonal property  according  to  their  best  skill  and  judgment. 


Subscribed   and   sworn   to    before   me    this   day    of   ,    A.    D. 

189—. 


[Ojjicml  Ciiaracter.] 

We,   the  undersigned,  having   been   notified   that   we   were   appointed   to 
estimate  and  appraise  the  real  and  personal  property   aforesaid,   have  at- 
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tended  to  the  duties  assigned  us,  and  after  a  strict  examination  and  care- 
ful inquiry,  we  do  estimate  and  appraise  the  same  as  follows: 


In  witness  whereof  we  hereunto  set  our  hands,  at 
of  ,   A.  D.   18—. 


[FOEM  NO.  14.] 
ORDEE  OF  EEFERENCE. 
In  the  District  Court  of  the  United  States  for  the  — 


-,  this 


day 


District  of 


In  the  matter  of 


y  In  Bankruptcy. 


Bankrupt 


Whereas 


aforesaid,  on  the 


-,  of 
day  of 


-,  in  the  county  of 


and  district 


-,  A.  D,  18 — ,  was  duly  adjudged  a 


bankrupt  upon  a  petition  filed  in  this  court  by   [or  against]    him   on   the 

day  of ,  A.  D.  189 — ,  according  to  the  provisions  of  the  acts 

of  Congress  relating  to  bankruptcy, 

It  is  thereupon  ordered,  that  said  matter  be  referred  to 


one  of  the  referees  in  bankruptcy  of  this  court,  to  take  such  further  pro- 
ceedings therein  as  are   required  by   said   acts;   and  that  the   said  

shall  attend  before  said  referee  on  the  day  of  at 

,  and  thenceforth  shall  submit   to  such  orders  as   may  be  made   by 

said  referee  or  by  this  court  relating  to  said  —  bankruptcy. 


Witness  the  Honorable 
seal  thereof,  at 
18—. 


Seal  of 
the  court. 


,  judge  of  the  said  court,  and  the 

,  in  said  district,  on  the day  of  ,  A.  D, 


Clerk. 
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[FORM  NO.  15.] 
ORDER  OF  REFERENCE  IN  JUDGE'S  ABSENCE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


I  In  Bankruptcy. 


Whereas  on  the  day  of  ,  A.  D.  18 — ,  a  petition  was  filed 

to   have ,   of  ,  in   the  county  of  and   district 

aforesaid,  adjudged  a  bankrupt  according  to  the  provisions  of  the  acts  of 
Congress  relating  to  bankruptcy;  and  whereas  the  judge  of  said  court  was 
absent  from  said  district  at  the  time  of  filing  said  petition  [or,  in  case  of 
involuntary  hanlcrwptcy,  on  the  next  day  after  the  last  day  on  which  plead- 
ings might  have  been  filed,  and  none  have  been  filed  by  the  bankrupt  or  any 
of  his  creditors],  it  is  thereupon  ordered  that  the  said  matter  be  referred 
to ,  one  of  the  referees  in  bankruptcy  of  this  court,  to  con- 
sider said  petition  and  take  such  proceedings  therein  as  are  required  by  said 

acts;  and  that  the  said shall  attend  before  said  referee  on 

the day  of ,  A.  D.  189—,  at . 

Witness  my   hand   and  seal   of   the   said   court,   at  ,   in   said   dis- 


trict, on  the 


day  of 


A.  D.  189—. 


Cleric. 


(       Senl  of      ! 
)    thp  court,     i 


[FORM  NO.  16.] 

REFEREE'S  OATH  OF  OFFICE. 

I, ,  do  solemnly  swear  that  I  will  administer  justice  with- 
out respect  to  persons,  and  do  equal  right  to  the  poor  and  to  the  rich, 
and  that  I  will  faithfully  and  impartially  discharge  and  perform  all  the 
duties  incumbent  on  me  as  referee  in  bankruptcy,  according  to  the  best 
of  my  abilities  and  understanding,  agreeably  to  the  Constitution  and  laws 
of  the  United  States.     So  help  me  God. 


Subscribed  and  sworn  to  before  me  this  day  of 


-,  A.  D.  18—. 


District  Judge. 
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[FOEM  NO.  17.] 
BOND  OF   REFEREE. 
Know  all  men  by  these  presents:  That  we of 


as  principal,  and of and  of 

,  as  sureties  are  held  and  firmly  bound  to  the  United  States 

of  America  in  the  sum  of dollars,  lawful  money  of  the  United  States 

to  be  paid  to  the  said  United  States,  for  the  payment  of  which,  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  executors,  and  administra- 
tors, jointly  and  severally,  by  these  presents. 

Signed  and  sealed  this day  of ,  A.  D.  189 — . 

The  condition   of  this   obligation  is  such  that   whereas   the   said  • 

,  has  been  on  the  day  of  ■ — ,  A.  D.  18 — ,  appointed  by 


the  Honorable  ,  judge  of  the  district  court  of  the  United 

States  for  the  district  of  ,  a  referee  in  bankruptcy,  in  and 

for  the  county  of  ,  in  said  district,  under  the  acts  of  Congress  re- 
lating to  bankruptcy. 

Now,  therefore,  if  the  said shall  well  and  faithfully  dis- 
charge and  perform  all  the  duties  pertaining  to  the  said  office  of  referee 
in   bankruptcy,   then   this   obligation   to   be   void;    otherwise   to   remain    in 
full  force  and  virtue. 
Higned  and  sealed 

in  the  presence  of  ,  [L.  S.  ] 

,   [L.  S.  1 

,  LL.  S.] 

Approved  this day  of ,  A.  D.  189 — . 


District  Judge. 

[FORM  NO.  18.] 

NOTICE  OF  FIRST  MEETING  OF  CREDITORS. 

In  the  District  Court  of  the  United  States  for  the District  of 

In  Bankruptcy. 


In  the  matter  of 


^  In  Bankruptcy. 


Bankrupt 


To  the  creditors  of ,  of ,  in  the  county  of  ,  and 

district  aforesaid,  a  bankrupt. 

Notice  is  hereby  given  that  on  the day  of ,  A.  D.  18 — ,  the 

said   —   was   duly    adjudicated   bankrupt;    and   that   the    first 

meeting  of  his  creditors  will  be  held  at  in  ,  on  the  

day  of  ,  A.  D.  18 — ,  at o'clock  in  the  noon,  at  which 

time  the  said  creditors  may  attend,  prove  their  claims,  appoint,  a  trustee, 
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examine  the  bankrupt,  and  transact  such  other  business  as  may  properly 
come  before  said  meeting. 


Referee  in  Bankruptcy. 


-,  18-. 


[FORM  NO.  19.] 
LIST  OF  DEBTS  PROVED  AT  FIRST  MEETING. 
In  the  District  Court  of  the  United  States  for  the District  of 

In  the  matter  of  i 


In  Bankruptcy. 


BanJcrupt 


At  ,  in  said  district,  on  the  day  of  ,  A.  D.  18 — , 

before ,  referee  in  bankruptcy. 


The  following  is  a  list  of  creditors  who  have  this  day  proved  their  debts: 


Names  of  creditors. 

Residence. 

Debts  proved. 

• 

Dolls. 

Cts. 

Referee  in  Bankruptcy. 


[FORM  NO.  20.] 


GENERAL  LETTER  OF  ATTORNEY  IN  FACT  WHEN  CREDITOR  IS 
NOT  REPRESENTED  BY  ATTORNEY  AT  LAW. 


In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


I  In  Bankruptcy. 


Bankrupt 


To 


I, 


-,  of 


-,  in  the  county  of 


and  State  of 


do  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  or  meet- 
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ings  of  creditors  of  the  bankrupt  aforesaid  at  a  court  of  bankruptcy, 
wherever  advertised  or  directed  to  be  holden,  on  the  day  and  at  the  hour 
appointed  and  notified  by  said  court  in  said  matter,  or  at  such  other  place 
and  time  as  may  be  appointed  by  the  court  for  holding  such  meeting  or 
meetings,  or  at  which  such  meeting  or  meetings,  or  any  adjournment  or 
adjournments  thereof  may  be  held,  and  then  and  there  from  time  to  time, 
and  as  often  as  there  may  be  occasion,  for  me  and  in  my  name  to  vote  for 
or  against  any  proposal  or  resolution  that  may  be  then  submitted  under 
the  acts  of  Congress  relating  to  bankruptcy;  and  in  the  choice  of  trustee 
or  trustees  of  the  estate  of  the  said  bankrupt,  and  for  me  to  assent  to  such 
appointment  of  trustee;  and  with  like  powers  to  attend  and  vote  at  any 
other  meeting  or  meetings  of  creditors,  or  sitting  or  sittings  of  the  court, 
which  may  be  held  therein  for  any  of  the  purposes  aforesaid;  also  to  ac- 
cept any  composition  proposed  by  said  bankrupt  in  satisfaction  of  his 
debts,  and  to  receive  payment  of  dividends  and  of  money  due  me  under 
any  composition,  and  for  any  other  purpose  in  my  interest  whatsoever, 
with  full  power  of  substitution. 

In    witness   whereof    I   have   hereunto   signed   my   name    and    aflSxed   my 
seal  the  dav  of  ,  A.  D.  189—. 


[L.  S.] 


Signed,  sealed  and  delivered  in  the  presence  of 


Acknowledged  before  me  this day  of  ,  A.  D.  189 — . 


[Official  Character.] 


[FORM  NO.  21.] 
SPECIAL  LETTER  OF  ATTORNEY  IN  FACT. 


In  the  matter  of 


►  In  Bankruptcy. 


BanTcrwpt 


To 


I  hereby  authorize  you,  or  any  one  of  you,  to  attend  the  meeting  of  credi- 
tors in  this  matter,  advertised  or  directed  to  be  holden  at  ,  on  the 

• day  of ,  before ,  or  any  adjournment  thereof,  and  then 

and  there for and  in name  to  vote  for  or  against  any 

proposal  or  resohition  that  may  be  lawfully  made  or  passed  at  such  meet- 
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ing  or  adjourned  meeting,  and  in  the  choice  of  trustee  or  trustees  of  the 
estate   of  the  said   bankrupt. 

[L.  S.] 

In  witness  whereof  I  have  hereunto  signed  my  name  and  affixed  my  seal 
the day  of ,  A.  D.  189—. 


Signed,  sealed,  and  delivered  in  presence  of 
Acknowledged  before  me  this day  of 


A.  D.  18—. 


[Official  Character.] 

[FORM  NO.  22.] 
APPOINTMENT    OF    TRUSTEE    BY    CREDITORS. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


I  In  Bankruptcy. 


Bankrupt 


At  ,  in  said  district,  on  the  — 

before ,  referee  in  bankruptcy. 


day  of 


-,  A.  D.   18—, 


This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  credi- 
tors in  the  above  bankruptcy,  and  of  which  due  notice  has  been  given  in 
the  [here  insert  the  names  of  the  7iewspapers  in  which  notice  was  pub- 
lished], we,  whose  names  are  hereunder  written,  being  the  majority  in 
number  and  in  amount  of  claims  of  the  creditors  of  the  said  bankrupt, 
whose  claims  have  been  allowed,  and  who  are  present  at  this  meeting,  do 

hereby  appoint ,  of ,  in  the  county  of and  State 

of  ,  to  be  the  trustee —  of  the  said  bankrupt's  estate  and  effects. 


Ordered  that  the  above  appointment  of  trustee —  be,  and  the  same  is 
hereby,  approved. 


Referee  in  Bankruptcy. 
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IFORM  NO.  2:i.J 

APPOINTMENT  OF  TRUSTEE  BY  REFEREE. 

Ill  the  District  Court  of  the  United  States  for  the  — District  of . 


In  the  matter  of  , 

I 

J.  Ill  liaiikriiptcy. 


Bankrupt 


At   ,    in   said   district,   on   the day    of ; — ,   A.   D.    18 — , 

before  ,   referee   in   bankruptcy. 

This  being  the  day  appointed  by  the  court  for  the  first  meeting  of  credi- 
tors under  the  said  bankruptcy,  and  of  which  due  notice  has  been  given 
in  the  [here  insert  the  names  of  the  newspapers  in  luhieh  notice  teas  pub- 
lished] I,  the  undersigned  referee  of  the  said  court  in  bankruptcy,  sat  at 
the  time  and  place  above  mentioned,  pursuant  to  such  notice,  to  take  the 
proof  of  debts  and  for  the  choice  of  trustee  under  the  said  bankruptcy;  and 
I  do  hereby  certify  that  the  creditors  whose  claims  had  been  allowed  and 
were  presentj   or   duly  represented,   failed  to   make  choice   of  a  trustee  of 

said  bankrupt 's  estate,  and  therefore  I  do  hereby  appoint , 

of  ,  in  the  county  of and  State  of  ,  as  trustee  of  the 


Eeferee  in  Banlcruptcy. 
[FORM  NO.  24. J 
NOTICE   TO  TRUSTEE  OF  HIS  APPOINTMENT. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


J.  In  Bankruptcy. 


Bankrupt. 


To ,  of  ,  in  the  county  of  ,  and  district  afore- 
said : 

I  hereby  notify  you  that  you  were  duly  appointed  trustee  [or  one  of  the 
trustees]  of  the  estate  of  the  above-named  bankrupt  at  the  first  meeting 
of  the  creditors,  on  the  day  of ,  A.  D.  18 — ,  and  I  have  ap- 
proved said  appointment.     The  penal  sum  of  your  bond  as  such  trustee 

has  been  fixed  at  dollars.     You  are  required  to  notify  me  forthwitli 

of   your  acceptance  or   rejection   of   the  trust. 

Dated  at ,  the  day  of  ,  A.  D.  18—. 


Eeferee  in  Bankruptcij. 
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[FORM  NO.  25.] 


BOND   OF   TRUSTEE. 


as 
as 


Know  all  men  by  these  presents:   That  we, ,  of 

principal,  and ,  of  ,  and ,  of 

sureties,  are  lield  and  firmly  bound  unto  tlie  United  States  of  America  in 

the  sum  of  dollars,  in   lawful  money   of  the  United   States,  to  bo 

paid  to  the  said  United  States,  for  which  payment,  well  and  truly  to  be 
made,  we  bind  ourselves  and  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Signed  and  scaled  this  day  of -,  A.  D.  189 — . 

The  condition  of  this  obligation  is  such,  that  whereas  tlie  above-named 
was,  on  the  day  of  — ,  A.  D.  189 — ,  appointed 


trustee  in   the  case  pending   in  bankruptcy   in   said  court,   wherein  

— — —  is  the  bankrupt,  and  he,  the  said ,  has  accepted  said 

trust  with  all  the  duties  snd  obligations  pertaining  thereunto: 

Now,   therefore,   if   the   said   • ,   trustee   as   aforesaid,   shall 

obey  such  orders  as  said  court  may  make  in  relation  to  said  trust,  and  shall 
faithfully  and  truly  account  for  all  the  moneys,  assets,  and  effects  of  the 
estate  of  said  bankrupt  which  shall  come  into  his  hands  and  possession, 
and  shall  in  all  respects  faithfully  perform  all  his  official  duties  as  said 
trustee,  then  this  obligation  to  be  void;  otherwise,  to  remain  in  full  force 
and  virtue. 

Signed  and  sealed  in 
presence    of — 

• ,   [SEAL.] 

,   [SEAL.] 

,   [SEAL.l 


[FORM  NO.  26.] 
ORDER  APPROVING  TRUSTEE'S  BOND. 
At  a  court  of  bankruptcy,  held  in  and  for  the  District  of 


at 


-,  this 


day  of 


-,  189—. 


Before 


^,  referee  in  bankruptcy,  in  the  District  Court  of  the 

United  States  for  the  District  of . 

Tn   the    matter    of  i 


Bankrupt 


'  III    bankruptcy. 
I 


It  appearing  to  the  Court ,  of ,  and  in  said  district. 

has  been  duly  appointed  trustee  of  the  estate  of  the  above-named  bankrupt, 
;:nd    lias   given    a   bond    with   sureties   for    tlie    faitlifnl    performance   of   lii-: 
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ij|}ii-i;il    ilutii--.    ill    till'   amount    fixrd   liy    the   creditors    [or   by   order   of  the 

courtj,  to   uit.   ill    till'   sun:    of dollars,  it   is  ordered   that  the   said 

bond  be,  riinl   tlie  same   is  hereby,  approved. 


Referee  in  Bankruptcy. 

[FORM  NO.  27.] 
ORDER    THAT   NO    TRUSTEE   BE    APPOINTED. 

In  the  District  Court  of  the  United  States  for  the District  of 

1 


In    the    matter    of 


111    P.ankruptcy. 


Bankrupt 


J 


It  appearing  that  tlie  schedule  of  the  bankrupt  discloses  no  assets,  and 
that  no  creditor  has  appeared  at  the  first  meeting,  and  that  the  appoint- 
iru^nt  of  a  trustee  of  the  bankru[;t  's  estate  is  not  now  desirable,  it  is  hereby 
ordered  that,  until  further  order  of  the  court,  no  trustee  be  appointed  and 
no  other  nieetinii  of  the  creditors  be  called. 


Referee  in  Bankruptcy. 

[FORM  NO.  28.1 
ORDER  FOR  EXAMINATION  OF  BANKRUPT. 

Ill  tlie  District  Court  of  the  United  States  for  the District  of 

1 


In    the    matter    of 


J.  In    Bankruptcy. 


Bankrupt 


J 


At ,  on  the  day  of ,  A.  D.  18—. 

Upon   the   application   of  ,   trustee   of   said   bankrupt    [or 

creditor  of  said  bankrupt],  it  is  ordered  that  said  bankrupt  attend  before 

,  one  of  the  referees  in  bankruptcy  of  this  court,  at on 

the  day  of ,  at  o  'clock  in  the  noon,  to  submit  to 

examination  under  the  acts  of  Congress  relating  to  bankruptcy,  and  that  a 
copy  of  this  order  be  delivered  to  him,  the  said  bankrupt,  forthwith. 

,  Referee  in  Bankrujiliii. 
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[FORM  NO.  29.] 
EXAMINATION  OF  BANKRUPT  OR  "\?^ITNESS. 
In  the  District  Court  of  the  United  States  for  the District  of 


In   the    matter    of 


^  In   Bankruptcy. 


Bankrupt 


At ,  in  said  district,  on  the day  of ,  A.  D.  18—,  before 

,  one  of  the  referees  in  bankruptcy  of  said  court. 

,  of  ,  in  the  county  of ,  and  State  of  = . 

being   duly   sworn  and  examined   at  the   time   and  place   above  mentioned, 
u])on  liis  oath  says.     [Here  insert  substance  of  examination  of  party.] 

,  Beferee  in  Banlcruptcy. 

[FORM  NO.  30.] 
SUMMONS  TO  WITNESS. 
To : 


Whereas ,  of ,  in  the  county  of ,  and  State  of 

-,   has   been    duly   adjudged   bankrupt,   and   the   proceeding   in  bank- 


ruptcy is  pending  in  the  District  Court  of  the  United  States  for  the 
District  of  , 

These  are  to  require  you,  to  -whom  this  summons  is  directed,  personally 

to  be  and  appear  before ,  one  of  the  referees  in  bankruptcy 

of  the  said  court,  at  ,  on  the  day  of  ,  at  —  o'clock  in 

the  noon,  then  and  there  to  be  examined  in  relation  to  said  bank- 
ruptcy. 

Witness  the  Honorable  Judge  of  said  court,  and  the  seal  thereof 

at  ,  this  day  of  ,  A.  D.  189—. 

,  ClerTc. 

RETURN  OF   SUMMONS   TO  WITNESS. 
In  the  District  Court  of  the  United  States  for  the District  of . 


In   the    matter    of  i 

I 
).  In  Bankruptcy. 


Bankrupt 


On  this day  of ,  A.  D.  18 — ,  before  me  came , 

of  ,  in  the  county  of  and  State  of  ,  and  makes  oath, 
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and  says  that  he  did,  on  ,  the  day  of ,  A.  D.  189 — ,  per- 
sonally serve ,  of -,  in  the  county  of and  State  of 

,  with  a  true  copy  of  the  summons  hereto  annexed,  by  delivering  the 

same  to  him;  and  he  further  makes  oath,  and  says  that  he  is  not  interested 
in  the  proceeding  in  bankruptcy  named  in  said  summons. 


Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  11 


[FORM  NO.  31.1 
PROOF  OF  UNSECURED  DEBT. 
In  the  District  Court  of  the  United  States  for  the District  of 


In    the    matter    of 


;.  In  Bankruptcy. 


Bankrupt 


At  ,  in  said  district  of  ,  on  the  day  of ,  A.  D. 

189 — ,   came  ,   of  ,  in  the  county  of  ,  in   said 

district  of  ,  and  made  oath,  and  says  that ,  the  person 

by  [or  against]  whom  a  petition  for  adjudication  of  bankruptcy  has  been 
filed,  was  at  and  before  the  filing  of  said  petition,  and  still  is,  .justly  and 
truly  indebted  to  said  deponent  in  the  sum  of —  dollars;  that  the  con- 
sideration  of   said   debt   is   as   follows: 

that  no  part  of  said  debt  has  been  paid  [except  


there  are  no  set-offs  or  counterclaims  to  the  same  [except 


];   that 


; —    ]  ;    and 

that  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  his  knowl- 
edge or  belief,  for  his  use,  had  or  received  any  manner  of  security  for  said 
debt  whatever. 


Creditor. 
Subscribed   and   sworn   to   before  me   this  ■  day   of ,  A.   D. 


18- 


[Official  Ch-aracter.] 
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[FORM  NO.  32.1 
PKOOF  OF  SECURED  DEBT. 
In  the  District  Court  of  the  United  States  fur  the District  of 


In  the  matter  of 


Bankrupt 


).  In  Bankruptcy. 


At 


189 — ,  same 
trict  of 


in  said  district  of 
,  of  - 


on  the 


day  of 


-,  in  the  county  of 


-,  and  made  oath,  and  says  that 


,  A.  D. 

-,  in  said  dis- 
-,  the  person  by 


\or  against]    whom   a   petition    for   adjudication    of   bankruptcy   has   been 
filed,  was  at  and  before  the  filing  of  said  petition,  and  still  is,  justly  and 

truly  indebted  to  said  deponent,  in  the   sum    of  dollars;    that  the 

consideration  of  sjiid  debt  is  as  follows ; 


that  no  part  of  said  debt  has  been  paid  [except 


-]; 

-]; 


that  there  are  no  set-offs  or  counterclaims  to  the  same   [except  — 

and  that  the  only   securities  lield  by  this   dejioueut  for  said  debt   arc  the 

following : 


Subscribed  and  sworn  to  before  mc  this 


day  of 


Creditor. 
-,  A.  D.  — . 


[Official  CJmract&r. 
[FORM  NO.  3:5.1 
PROOF  OF  DEBT  DUE  CORPORATION. 
In  the  District  Court  of  the  United  States  for  the District  of 

In  the  matter  of  i 


'"A 


Banlcrupt 


I-  In  Bankruptcy. 


.\t ,  in  said  district  of 

189 — ,  came ■ — ,  of  - 


-,  on  the  — 
in  the  county  of 


day  of 


-,  A.  D. 


and  State  of 

of  tlie ,  a  corpora- 
tion   incorporated    by    and    under    the    laws   of   the    State   of   ,   and 


-,  and  made  oath  and  says  that  he  is 


in    the    county    of 


and    State 


carrying    on    business    at    

of  ,   and   that  he  is   duly   authorized  to  make  this  proof,   and  says 


that  the  said 


-,  the  person  by  \nr  against  1  whom  a  petition  for 
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adjudication  of  hmikruptcy  has  been  filed,  was  at  and  before  the  filing  of 
the  said  petition,  and  still  is  justly  and  truly  indebted  to  said  corporation 

in  the   sum   of dollars;   that   the   consideration  of  said   debt  is  as 

follows: 


that   no   part   of  said   debt  has   l)een   paid    fexcept- 


]  ;    that   there  arc   no   set-offs   or 

«-ountei-clainis   to    tiie   same    (except ]; 

and  tliat  said  corporation  has  not,  nor  has  any  person  by  its  order,  or  to 
the  knowledge  or  belief  of  said  deponent,  for  its  use.  had  or  received  any 
manner  of  secnritv  for  said  debt  whatevei-. 


of  said  Corporation. 

Siibscrilicd  and  sworn  to  before  nie  this day  of ,  A,  D.  18- 


[Ojftcial  Character.] 
IFOEM  NO.  34.1 

PROOF  OF   DEBT  BY  PARTNERSHIP. 

In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


^  In  Rajikru[itcy. 


Banlrupt 


At ,  in  said  district  of ,  on  the day  of  ,  A.  D. 

189 — ,  came ,  of ,  in  the  county  of ,   in  .said 

district  of  ,  and  made  oath,  and  says  that  he  is  one  of  the  firm  of 

,  consisting  of  himself  and — ,  of ,  in  the 

county  of  — — — ,  and  State  of ;  that  the  said  — -,  the 

person  by  [or  against]  wlioin  a  petition  for  adjudication  of  bankruptcy  has 
been  filed,  was  at  and  liefore  the  tiling  of  said  petition,  and  still  is,  justly 

and  truly  indebted  to  this  deponent's  said  firm  in  the  sum  of dollars; 

tliat   the  consideration  of  said  debt  is  as  follows: 

that  no  i)art   of  said  del)t  has  been  paid    [except  ]  ; 

lliat  there  are  no  set-offs  or  counter<daims  to  the  same   [except  J; 

and  this  deponent  has  not,  nor  has  his  said  firm,  nor  ha,s  any  person  by 
their  order,  or  to  this  deponent's  knowledge  or  l)elief,  for  their  use,  had 
or  received  anv  manner  of  security  for  said  debt  whatever. 


Creditor. 
Suliscribed  anil  sworn  to  brfoic  me  this  — dav  of ,  A.  D.  18— 


[  Official  Clwra cter.] 
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[FOEM  NO.  35.] 
PROOF  OF  DEBT  BY  AGENT  OR  ATTORNEY. 
In  the  District  Court  of  the  United  States  for  tlie District  of 


In  the  matter  of 


y  111  Bankruptcy. 


Bankrupt 


At 


in  said  district  of 


on  the 


day  of 


-,  of ,  in  the  county  of 


189 — ,  came 

of  ,    attorney    [or   authorized   agent]    of 


,  A.  D. 

-,  and  State 
in   the   county   of 


and  State  of ,  and  made  oath  and  says  that , 

the  person  by  [or  against]  whom  a  petition  for  adjudication  of  bankruptcy 
has  been  filed,  was  at  and  before  the  filing  of   said  petition,  and  still  is, 

justly  and  truly  indebted  to  the  said ,  in  the  sum  of  

dollars;   that  the  consideration  of  said  debt  is  as  follows:  


that  no  part  of  said  debt  has  been  paid   [except 


-] 


and  that  this  deponent  has  not,  nor  has  any  person  by  his  order,  or  to  this 
deponent 's  knowledge  or  belief,  for  his  use  had  or  received  any  manner  of 
security  for  said  debt  whatever.  And  this  deponent  further  says,  that  this 
deposition  cannot  be  made  by  the  claimant  in  person  because  


and  that  he  is  duly  authorized  by  his  principal  to  make  this  affidavit,  and 
that  it  is  within  his  knowledge  that  the  aforesaid  debt  was  incurred  as 
and  for  the  consideration  above  stated,  and  that  such  debt,  to  the  best  of 
his  knowledge  and  belief,  still  remains  unpaid  and  unsatisfied. 

Subscribed  and  sworn  to  before  me  this day  of ,  A.  D.  18 — . 


[Official  Character.] 

[FORM  NO.  36.] 
PROOF  OF  SECURED  DEBT  BY  AGENT. 

In  the  District  Court  of  the  United  States  for  the District  of 

1 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt 


At 
189— 


,  in  said  district  of 

came ,  of  - 


-,  on  the 


day  of 


-,  in  the  county  of 


,  A.  D. 

-,  and  State 
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of  ,   attorney,    [ar   authorized   agent  J    of  ,   in   the  county   of 

,  and  State  of  ,  and  made  oath,  and  says  that : , 

the  person  hy  [or  against]  whom  a  jjetition  for  adjudication  of  bankruptcy 
has  been  filed,  was,  at  and  before  the  filing  of  said  petition,  and  still   is, 

justly  and  truly  indebted  to  the  said in  the  sum  of 

dollars;   that  the  consideration  of  said  debt  is  as  follows:   

that  no  part  of  said  debt  has  been  paid  [except 


that  there  are  no  set-offs  or  counter  claims  to  the  same  [except 


-] 


and   that   the   only   securities   held  by   said   for  said   debt  are   the 

following — ■ 

and  this  deponent  further  says  that  this  deposition  can  not  be  made  by  the 
claimant   in   person   because  — — 


and  that  he  is  duly  authorized  by  his  principal  to  make  this  deposition, 
and  that  it  is  within  his  knowledge  that  tlie  aforesaid  debt  was  incurred  as 
lind  for  the  consideration  above  stated. 


Subseril)ed  and  sworn  to  before  me  this  day  of ,  A.  D.  18 — . 


^  [Official  Clwiractcr.] 

[FORM  NO.  37.1 
AFFIDAVIT  OF  LOST  BILL,  OR  NOTE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


i  In  Bankruptcy. 


BanTcrupt 


On  this. day  of ,  A.  D.  18 — ,  at came , 

of  ,  in  the  county  of  ,  and  State  of  ,  and  makes  oath 

and  says  that  the  bill  of  exchange   [or  note],  the  particulars  whereof  are 
underwritten,    has    been    lost    undei'    the    following    circumstances,    to    wit, 


and  that  he,  this  deponent,  has  not  been  able  to  find  the  same;   and  this 

(h'ponent  further  says  that  he  has  not,  nor  has  the  said ,  or 

iuiy  person  or  persons  to  their  use,  to  this  deponent's  knowledge  or  belief, 
negotiated  the  said  bill  \<<r  note],  nor  in  any  manner  parted  with  or  as- 
signed: the  legal  or  beneficial  interest  therein,  or  any  part  thereof;  and  that 
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he,    this    dcpoueiit,    is    tlic    [)t'rson    now    legally    aud    beneficially    interested 

in  the.  same. 

Hill   or  iioti    ri/irrcfj    to. 


Subsfiilicd  and  sworn  to  before  nie  this 


day  of 


-,  A.  D.  18- 


\  Official  Character.] 
[FOEM  NO.  38.] 
ORDER  REDUCING  CLAIM. 
In  the  District   Court  of  the  United  States  for  the  District   of 


In  the  matter  of 


I  In   Bankruptcy. 


Banlnnpt 


At 


-,   in   said  district,  on   the 


day  of 


-,  A.  D.   18—. 


Upon   the   evidence   submitted   to   this   court   upon   the   claim   of  

against  said  estate  [and,  if  tlis  fact  be  so,  upon  hearing  counsel  thereon]. 
it  is  ordered,  that  the  amount  of  said  claim  be  reduced  from  the  sum  of 

,  as  set  forth  in  the  affidavit  in  proof  of  claim  filed  by  said  creditor 

in  said  (.-aso,  to  the  sum  of ,  and  that  the  latter-named  sum  be  entered 

u]:on  ttic  books  of  the  trustee  as  the  true  sum  upon  which  a  dividend  shall 

Ijo  i-omputed  [if  with  interest,  with  interest  thereon  from  the day  of 

'■ ,  A.  D.  18—1. 


Eeferee   in  Banlcruptni, 
[FORM  NO.  39.] 
ORDER  EXPUNGING  CLAIM. 
In  the  District   Court   of  the  United   States   for  the  District   of 


In  the  matter  of 


In  Bankruptcy. 


Banhrupt 


At  ,  in  said  district,  on  the  day  of  — ,  A.  D.   18 — . 


FORMS    IN     HAXKini-J'rV 


4S2;{ 


Upon    tlu'    evidence-    siiljuiitted    to    the    t-onrt    uu(.ii    tlie    .-1 


aim    of 


against  said  estate  [and,  if  the  fact  be  so,  upon  licaring  ."ounsel  thereon  ], 
it  is  ordered,  that  said  claim  be  disallowed  and  expunged  from  tlie  list  of 
claims  upon  the  trustee's  record  in  said  case. 


Eeferee  in  Bankruptcff. 


FORM  NO.  40.] 


LIST  OF  CLAIMS  AND  DIVIDENDS  TO  BE  RECOKDED  BV 
REFEREE  AND  BY   HIM  DELIVERED   TO   TRUSTEE. 

In  the  District  Court  of  the  United  States  for  tlie  — District  of 


In  the  matter  of 


;.  In  Bjiiikruptcy. 


Bankrupt 


-^t ,  in  said  district,  on  the day  of  A.  D    18—- 


.1    li.;<t    oj    iltbin    oifjifd    oiiil    cUiimcd    iiiifhr    the    hoiihruhtc,   of    - 


No. 


[To  be  placed  alphal)fticallv.,and  the 

iiaiiics    of    iill     the    nji  rriks     to    t'.;.- 
proof    to    !.<•    cnrcfullT    si-t    forrii  ] 


Sniii   provcii. 


I>ivirl<-tnl. 


I      l)o)l;irs.     I    (■(■iits.     j  l»oll.nrs.   iCVnl> 


licferec  in  Bankruptcy. 
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[FORM  NO.  41.] 
NOTICE  OF  DIVIDEND. 

In  the  District  Court  of  the  United  States  for  the  — 


District  of 


In  the  matter  of 


tin  Bankruptcy. 


Banhrupt 


At 


-,  on  the 


day  of 


-,  A.  D.  18—. 


To 


Creditor  of 


I  hereby  inform  you  that  you  may,  on  application  at  my  office,  , 

on  the day  of  ,  or  any  day  thereafter,  between  the  hours  of 


-,  receive  a  warrant  for  the 


dividend  due  to  you  out  of  the 
above  estate.  If  you  can  not  personally  attend,  the  warrant  will  be  de- 
livered to  your  order  on  your  filling  up  and  signing  the  subjoined  letter. 

.  Trustee. 


CREDITOR'S  LETTER  TO  TRUSTEE. 


To  — 


Trustee  in  bankruptcy  of  the  estate  of  — ■ 

Please  deliver  to the  warrant  for  dividend  payable  out  of 

the  said  estate  to  me. 


-,  bankrupt: 
ayable  out 

-,  Creditor. 


[FORM  NO.  4^.] 
PETITION  AND  ORDER  FOR  SALE  BY  AUCTION  OF  REAL  ESTATE. 
In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


.  In  Bankruptcy. 


Bankrupt 


-,  trustee  of  the  estate  of  said  bankrupt, 


Respectfully  represents  — 
that  it  would  be  for  the  benefit  of  said  estate  that  a  certain  portion  of  the 
real  estate  of  said  bankrupt,  to  wit  {here  describe  it  and  its  estimated 
value'\,  should  be  sold  by  auction,  in  lots  or  parcels,  an^  upon  terms  and 
conditions,   as   follows: — ~ 

Wherefore  he  prays  that  he  may  be  authorized  to  make  sale  by  auction 
of  said  real  estate  as  aforesaid. 

Dated  this day  of  ,  A.  D.  18—. 

,  Trustee. 
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The  foregoing  petition  having  been  duly  fihnl,  and  having  come  on  for  a 
hearing  before  nie,  of  whicli  hearing  ten  days '  notice  was  given  by  mail  to 
creditors   of   said   bankrupt,   now,   after    due    hearing,    no    adverse   interest 

being  represented  thereat  [or  after  hearing in  favor  of  said 

petition   and  in  opposition  thereto],   it  is  ordered  that  the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  real  estate 
specified  in  the  foregoing  petition,  by  auction,  keeping  an  accurate  account 
of  each  lot  or  parcel  sold  and  the  price  received  therefor  and  to  whom 
sold;   which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  day  of ,  A.  D.  189 — . 


Beferee  in  Banlcruptcy. 
[FORM  NO.  43.] 
PETITION  AND  OEDER  FOR  REDEMPTION  OF  PROPERTY  FROM 

LIEN. 

In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


y  In  Bankruptcy. 


Bankrupt 


Respectfully  represents ,  trustee  of  the  estate  of  said  bank- 

nijit,  that  a  certain  portion  of  said  bankrupt's  estate,  to  wit:  \here  de- 
scribe the  estate  or  property  and  its  estimated  value]  is  subject  to  a  mort- 
gage \deseribe  the  mnrtgafie]^  or  to  a  conditional  contract  \describinp  tt^, 
(<v  to  a  lien  [describe  the  origin  and  nature  of  the  Uen^,  lor,  if  the  prop- 
erty he  personal  property,  has  been  pledged  or  deposited  and  is  subject 
to  a  lion]  for  [describe  the  nature  of  the  lien'],  and  that  it  would  be  for 
the  benefit  of  the  estate  that  said  property  should  be  redeemed  and  dis- 
charged from  the  lien  thereon.  Wherefore  he  prays  that  he  may  be  em- 
powered to  pay  out  of  the  assets  of  said  estate   in  his  hands  the  sum  of 

,  being  the  amount  of  said   lien,  in  order  to   redeem   said  property 

therefrom. 

Dated  this  day  of  ,  A.  D.  18—.      . 

,   Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days '  notice  was  given  by  mail  to 
creditors   of   said   bankrupt,   now,   after   due   hearing,   no   adverse   interest 

being  represented  thereat  ]or  after  hearing in  favor  of  said 

petition  and in   opposition   thereto],  it  is  ordered   that  the 

said  trustee  be  authorized  to  pay  out  of  the  assets  of  the  bankrupt 's  estate 

specified  in  the  foregoing  petition  the  sum  of  ,  l>eing  the  amount  of 

the  lien,  in  order  to  redeem  the  property  therefrom. 

Witness  my  hand  this day  of ,  A.  D.  189 — . 


Beferee  in  BanVruptey. 
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[FORM  NO.  44.] 
PETITION  AND   ORDER  FOR   SALE   SUBJECT   TO   LIEN. 

In  the  District  Court  of  the  United  States  for  the District  of  — 


In  the  matter  of 


I  In   Bankruptcy. 


Banlcrupt 


Respectfully  represents ,  trustee  of  the  estate  of  said  bank- 
rupt, that  a  certain  portion  of  said  bankrupt's  estate,  to  wit  [here  de- 
acnbe  the  estate  or  property  and  its  estimated  value],  is  subject  to  a  mort- 
gage [desci'ibe  mortgage],  or  to  a  conditional  contract  [desci'ibe  it],  or  to 
a  lien  [desaibe  the  origin  and  nature  of  the  lien],  or  [if  the  property  be 
persoval  property]  has  been  pledged  or  deposited  and  is  subject  to  a  lien 
for  \describe  the  n-ature  of  the  lien],  and  that  it  would  be  for  the  benefit  of 
the  said  estate  that  said  property  should  be  sold,  subject  to  said  mortgage, 
lien  or  other  incumbrance.  Wherefore  he  prays  that  he  may  be  authorized 
to  make  sale  of  said  property,  subject  to  the  incumbrance  thereon. 

Dated  this day  of  ,  A.  D.  189—. 

,  Trustee. 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for  a 
hearing  before  me,  of  which  hearing  ten  days '  notice  was  given  by  mail  to 
creditors   of    said   bankrupt,   now,   after    due   hearing,   no   adverse   interest 

licing  represented  thereat  [or  after  hearing in  favor  of  said 

petition  and  in  opposition   thereto],  it  is  ordered  that  the 

said  trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  speci- 
fied in  the  foregoing  petition,  by  auction  [oi-  at  private  sale],  keeping  an 
accurate  account  of  the  property  sold  and  the  price  received  therefor  and 
to  whom  sold;  which  said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this day  of  ,  A.  D.  189 — . 


Referee  in  Banlcmptcy. 
[FORM  NO.  45.] 
PETITION  AND  ORDER  FOR  PRIVATE  SALE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Banlcrtipt 


Respectfully   represents   — - 

estate  of  the  aforesaid  bankru])t. 

That   for   the   following   reasons,   to  wit, 


I  In   Bankruptcy. 


duly    appointed    trustee   of    the 
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it  is  desirable  and  for  the  best  interest  of  the  estate  to  sell  at  private  sale 
a  certain  portion  of  the  said  estate,  1o  wit, 

Wherefore  he  prays  that  he  may  ho  autliorizcd  to  sell  the  said  property 
at  private  sale. 

Dated  this  day  of  ,  A.  I).  189—. 

,  Trustee. 

The  foregoing  petition  having  Ijeen  duly  filed  and  having  come  oil  for  a 
hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail  to 
creditors  of  said  bankrupt,  now,  after  due  hearing,  no  adverse  interest  being 

represented  thereat   \or  after  hearing in  favor  of  said  peti 

tion  and — —  in  opposition  thereto],  it  is  ordered  that  the  saiil 

trustee  be  authorized  to  sell  the  portion  of  the  bankrupt's  estate  specified 
in  the  foregoing  petition,  at  private  sale,  keeping  an  accurate  account  of 
each  article  sold  and  the  price  received  therefor  and  to  whom  sold;  which 
said  account  he  shall  file  at  once  with  the  referee. 

Witness  my  hand  this  day  of  ,  A.  D.  189 — . 


Referee  in  BanTcruptcii. 
[FORM  NO.  46.] 
PETITION   AND  ORDER  FOR   SALE   OF  PERISHABLE   PROPERTY. 
In  the  District  Court  of  the  United  States  for  the  District  of . 


In  the  matter  of 


y  In   Bankruptcy. 


Banl-rupt 


Respectfully  represents the  said  bankrupt,    [or   a  credi- 
tor, or  the  receiver,  or  the  trustee  of  the  said  bankrupt's  estate.] 

That  a  part  of  the  said  estate,  to  wit, 


now  in  ,  is  perishable,  and  that  there  will  be  loss  if  the  same  is  not 

sold  immediately. 

Wherefore,  he  prays  the  court  to  order  that  the  same  be  sold  immediately 
as  aforesaid. 

Dated  this day  of  ,  A.  D.  189—.  — — . 

The  foregoing  petition  having  been  duly  filed  and  having  come  on  for 
a  hearing  before  me,  of  which  hearing  ten  days'  notice  was  given  by  mail 
to  the  creditors  of  the  said  bankrupt,  [or  without  notice  to  \he  creditors], 
now,  after  ilue  hearing,  no  adverse  interest  being  represented  thereat   [or 

after  hearing in  favor  of  said  petition  and  

in  opposition  thereto],  I  find  that  the  facts  are  as  above  stated,  and  that 
the  same  is  required  in  the  interest  of  the  estate,  and  it  is  therefore 
ordered  that  the  same  be  sold  forthwith  and  the  proceeds  thereof  deposited 
in  court. 

Witness  my  hand  this  — —  day  of  ,  A.  I).  189 — . 


Referee  in  Bankruptcy. 
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[FORM  NO.  47.] 
TRUSTEE'S  REPORT  OF  EXEMPTED  PROPERTY. 
In  the  District  Court  of  the  United  States  for  tlie District  of 


In  the  matter  of 


BanJcrupt 


At 


-,  on  the 


day  of 


In  Bankruptcy. 


-,  A.  D.  18—. 


The  following  is  a  schedule  of  property  designated  and  set  apart  to  be 
retained  by  the  bankrupt  aforesaid,  as  his  own  property,  under  the  pro- 
visions of  the  acts  of  Congress  relating  to  bankruptcy. 


General  head. 

Particular  description. 

Value. 

Military  uniform,  arms 
•ind    equipments    

Property  exempted  by 
St;l  te    laws            

Dolls. 

Cts. 

Tnistee. 


[FORM  NO.  48.] 
TRUSTEE'S  RETURN   OF   NO   ASSETS. 
In  the  District  Court  of  the  United  States  for  the  District  of 

In  the  matter  of  i 


).  In  Bankruptcy. 


Bankrupt 


At 


-,  in  said  district,  on  the 


day  of  ,  A.  D.  18—. 

,  of  ,  in  the 


On  the  day  aforesaid,  before  me  comes 

county  of  and  State  of  ,  and  makes  oath,  and  says  that  he. 

as  trustee  of  "the  estate  and  effects  of  the  above-named  bankrupt     ,  neither 
received  nor  paid  any  moneys  on  account  of  the  estate. 

Subscribed  and  sworn  to  before  me  at  ,  this day  of  , 

.\.  D.   18—. 


Referee  in  Banlcruptcy. 
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[FORM  NO.  50.] 
OATH   TO  FINAL  ACCOUNT  OF  TRUSTEE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


i  In  Bankruptcy. 


Banlcrupt. 


On 


this 
-,  of 


-   day   of   , 

-,  in  the  county  of 


A.   D. 


oath,   and   says   that  he  was,   on  the 


18 — ,   before   me 

and  State  of 

—  day   of  


-,  and  makes 
A.   D.   18—, 


appointed  trustee  of  the  estate  and  effects  of  the  above-named  bankrupt, 
and  that  as  such  trustee  he  has  conducted  the  settlement  of  the  said  estate. 

That  the  account  hereto  annexed  containing sheets  of  paper,  the  first 

sheet  whereof  is  marked  with  the  letter  [reference  7n<iy  here  also  he 

made  to  any  prior  account  filed  by  said  trustee]  is  true,  and  such  account 
contains  entries  of  every  sum  of  money  received  by  said  trustee  on  account 
of  the  estate  and  effects  of  the  above-named  •  bankrupt  ,  and  that  the 
payments  i)urporting  in  such  account  to  have  been  made  by  said  trustee 
have  lieen  so  made  by  him.  And  he  asks  to  be  allowed  for  said  payments 
and  for  commissions  and  expenses  as  charged  in  said  accounts. 

,  Trustee. 

Subscribed  and  sworn  to  before  me  at  ,  in  said  district  of 

,  this  day  of  ,  A.  D.  18—. 


[Official  Character.] 
[FORM  NO.  51.] 
ORDER  ALLOWING  ACCOUNT  AND  DISCHARGING  TRUSTEE. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


Banlcrupt 


j.  In  Bankruptcy. 


J 


The  foregoing  account  having  been  presented  for  allowance,  and  having 
been  examined  and  found  correct,  it  is  ordered,  that  the  same  be  allowed, 
and  that  the  said  trustee  be  discharged  of  his  trust. 


Eeferee  in  Bankruptcy. 
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[FORM  NO.  52.J 

PETITION   FOE   REMOVAL   OF   TRUSTEE. 

In  the  District  Court  of  the  United  States  for  the District  of 
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In   the   matter   of 


In  Bankruptcy. 


Bankrupt 


To    the    Honorable   , 

.fudge  of  tlie  District   Court   for  the District  of : 

The  petition  of ,  one  of  the  creditors  of  said  bankrupt,  re- 

s{e',-tfully  represents  that  it  is  for  the  interest  of  the  estate  of  said  bank- 
rupt that  ,  heretofore  appointed  trustee  of  said  bankrupt 's   estate, 

should  be  removed  from  his  trust,  for  the  causes  following  to  wit:  [here 
set  forth  the  particular  cause  or  cmises  for  which  such  removal  is  re- 
quested.] 

Wherefore  pray  that   notice   may   be    served    upon   said 

,  trustee  as  aforesaid,  to  show  cause,  at  such  time  as  may  be  fixed  by 

the  court,  why  an  order  should  not  be  made  removing  him  from  said  trust. 


[FORM  NO.  53.] 
NOTICE   OF   PETITION   FOR   REMOVAL   OF   TRUSTEE. 
In  the  District  Court  of  the  United  States  for  the District  of  - 


In  the  matter  of 


Bankrupt 


J.  In  Bankruptcy. 


At 


on  the 


To 


—  day  of 


Trustee  of  the  estate  of 


A.  D.  18—. 


-,  bankrupt: 


You  are  hereby  notified  to  appear  before  this  court,  at  ,  on  the 

day  of  ,  A.  D.  18 — ,  at  o'clock,  — .  m.,  to  show  cause 


(if  any  you  have)   why  you  should  not  be  removed  from  your  trust  as  trus- 
tee as  aforesaid,  according  to  the  prayer  of  the  petition  of , 

one  of  th9  creditors  of  said  bankrupt,  filed  in  this  court  on  the  day 

of  — ■ ,  A.  D.  18 — ,  in  which  it  is  alleged  [here  insert  th^  allegation  of 

the  petition]. 

,  Clerl: 
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[FORM  NO.  54.] 
ORDER  FOR  REMOVAL  OF  TRUSTEE. 

lu  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


>  In  Bankruptcy. 


Banhrupt 


of 


did,   on   the 


day   of 


Whereas   

A.  D.  18 — ,  present  his  petition  to  this  court,  praying  that  for  the  reasons 


t)ierein  set  forth, 


the  trustee  of  the  estate  of  said 


,  bankrupt,  might  be  removed: 

Now,  therefore,  upon  reading  the  said  petition  of  the  said 

and  the  evidence  submitted  therewith,  and  upon  hearing  counsel  on  be- 
half of  said  petitioner  and  counsel  for  trustee,  and  upon  the  evidence  sub- 
mitted on  behalf  of  said  trustee. 

It  is  ordered  that  the  said be  removed  from  the  trust  as 

trustee  of  the  estate  of  said  bankrupt,  and  that  the  costs  of  the  said  peti- 
tioner incidental  to  said  petition  be  paid  by  said ,  trustee 

[or  out  of  the  estate  of  the  said ,  subject  to  prior  charges.] 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at  ,  in  said  district,  on  the  day  of  ,  A.  D. 

18—. 


Seal  of      ! 
the  court.    S 


Cleric. 


[FORM  NO.  55.] 
ORDER  FOR  CHOICE  OF  NEW  TRUSTEE. 

In  the  District  Court  of  the  United  States  for  the District  of 

1 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt 


At 


on  the 


day  of 


A.  D.  18—. 


Whereas   by    reason   of    the   removal    [or   the    death    or   resignation]    of 
,  heretofore  appointed  trustee  of  the  estate  of  said  bankrupt, 


a  vacancy  exists  in  the  office  of  said  trustee. 
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It  is  ordered,  that  a  meeting  of  tiie  creditors  of  said  baiiki-upt  be  held 

at  • ,  ill  ,  ill  said  district,  on  the  day  of  ,  A.  D. 

18 — ,  for  the  choice  of  a  new  trustee  of  said  estate. 

And  it  is  further  ordered  that  notice  be  given  to  said  creditors  of  the 
tinie,  place,  and  purpose  of  said  meeting,  by  letter  to  each,  to  be  deposited 
in  the  mail  at  least  ten  days  before  that  day. 

,  Referee  in  Bankruptcy. 

[FOKM  NO.  56.] 

CERTIFICATE  BY  REFEREE  TO  JUDGE. 

In  the  District  Court  of  the  United  States  for  the District  of . 


In  the  matter  of 


J.  In  Bankruptcy. 


Bankrupt 


I,  ,  one  of  the   referees   of  said   court  in  bankruptcy,  "do 

hereb"y  certify  that  in  the  course  of  the  proceedings  in  said  cause  before 
me  the  following  question  arose  pertinent  to  the  said  proceedings:  [Here 
state  the  question,  a  summary  of  the  evidence  relating  thereto,  and  the 
findimg  and  order  of  the  referee  thereon.] 

And  the  said  question  is  certified  to  the  judge  for  his  opinion  thereon. 

Dated  at  ,  the day  of  ,  A.  D.  18—. 


Beferee  in  Bankruptcy. 


[FORM  NO.  57.] 
BANKRUPT 'S  PETITION  FOR  DISCHARGE. 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt 


To  the  Honorable 


Judge  of  the  District   Court  of  the  United  States  for  the 

District  of 

,  of ,  in  the  county  of ,  and  State  of  — 


in   said   district,   respectfully  represents   that  on   the  day  of  , 

last    past,    he    was    duly    adjudged    bankrupt    under   the    acts    of   Congress 


-is;u 


.U'I'ENDIX 


relating  to  baiikiuptt-y ;  that  he  has  duly  siirreudered  all  his  property  and 
rights  of  property,  and  has  fully  complied  with  all  tlio  requirements  of 
said  acts  and  of  the  orders  of  the  court  touching  his  bankruptcy. 

Wherefore  he  prays  that  he  may  be  decreed  by  the  court  to  have  a  full 
discharge  from  all  debts  provable  against  his  estate  under  said  bankrujit 
acts,  except  such  debts  as  are  excepted  by  law  from  such   discharge. 

Dated  this day  of  ,  A.  D.  189—. 

,  Banhnipt. 

ORDER  OF  NOTICE   THEREON. 


District  of  ,  ss: 

On  this  day  of -,  A.  D.  189 — ,  ou  reading  the  foregoing  peti- 
tion, it  is — 

Ordered  by  the  court,  that  a  hearing  be  had  upon  the  same  on  the  

day  of ,  A.  D.  189 — ,  before  said  court,  at ,  in  said  district." 

at  o'clock  in  the  noon;    and  that  notice  thereof  be  published 

in ,  a  newspaper  printed  in  said  district,  and  that  all  known 

creditors  and  other  persons  in  interest  may  appear  at  the  said  time  and 
place  and  show  cause,  if  any  they  have,  why  the  prayer  of  the  said  peti- 
tioner should  not  be  granted. 

And  it  is  further  ordered  by  the  court,  that  the  clerk  shall  send  by  mail 
to  all  known  creditors  copies  of  said  petition  and  this  order,  addressed  to 
them  at  their  places  of  residence  as  stated. 

Witness  the  Honorable ,  judge  of  the  said  court,  and  the 

seal  thereof,  at  ,  in  said  district,  on  the  day  of ,  A.  D. 

189—. 


i      Seal  of      I 
)    the  court    ( 


Cleric. 


hereby  depose,  on  oath,  that  the  foregoing  order  was  published  in 

the on  the  following  days,  viz: 

On  the day  of  and  on  the  day  of  ,  in  the  year 

189—. 


District  of 


189- 


Personally  appeared 

statement  by  him  subscribed  is  true. 
Before  me, 


and  made   oath   that  the  foregoing 


I  herebv  eertifv  that  I  liave  on  this 


\ Official   Character.] 
dav  of  ,  A.  D.   189- 


sent  by  mail  copies  of  the  above  order,  as  therein  directed. 


Cleric. 


I 
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[FORM  NO.  58.] 

SPECIFICATION  OF  GROUNDS  OF  OPPOSITION  TO  BANKRUPT'S 

DISCHARGE. 

In  the  District  Court  of  tlio  United  States  for  the District  of . 


In  the  matter  of 


I.  In  Bankruptcy. 


Bankrupt 


-,  of  ,  in  the  county  of  and  Stnte  of 


a  party  interested  in  the  estate  of  said ,  l)ankrupt,  do  hereby 

oppose  the  granting  to  him  of  a  discharge  from  his  debts,  and  for  the 
grounds  of  such  opposition  do  file  the  following  specifications:  \nen 
specify  the  grounds  of  opposition.] 

,  Creditor. 

[FORM  NO.  59.] 

DISCHARGE  OF  BANKRUPT. 

District  Court  of  the  United  States, 

District  of  . 


Whereas,  of  in  said  district,  has  been  duly  ad- 
judged a  bankrupt,  under  the  acts  of  Congress  relating  to  bankruptcy, 
and  appears  to  have  conformed  to  all  the  requirements  of  law  in  that  behalf, 

it  is  therefore  ordered  by  this  court  that  said he  discharged 

from  all  debts  and  claims  which  are  made  provable  by  said  acts  against 

his  estate,  and  which  existed  on  the  day  of  ,  A.  D.  189 — ,  on 

which  day  the  petition  for  adjudication  was  filed  him;    excepting 

such  debts  as  are  by  law  excepted  from  the  operation  of  a  discharge  in 
bankruptcy. 

Witness  the  Honorable ,  judge  of  said  district  court,  and 

the  seal  thereof  this day  of  ,  A.  D.  189 — . 


Clerk. 


)      Seal  of      1 
i    the  court    1 
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[FORM  NO,  60.] 
PETITION  FOR  MEETING  TO  CONSIDER  COMPOSITION. 
District   Court  of  the  United  States  for  the  District  of  — 


J.  lu  Bankruptcy. 


BanTiTupt 


To  the  Honorable  - 
States  for  the 


-,  Judge  of  the  District  Court  of  the  United 


District  of 


The    above-named    bankrupt    respectfully    represent    that    a    composition 

of   per   cent   upon   all   unsecured   debts,   not   entitled   to   a  priority 

in  satisfaction   of  debts  has   been  proposed  by  

to  creditors,  as  provided  by  the  acts  of  Congress  relating  to  bank- 
ruptcy, and  verily  believe  that  the  said  composition  will  be  accepted 

hy   a  majority  in   number   and   in  value  of  creditors  whose  claims 

are  allowed. 

Wherefore,    he    pray    that    a    meeting    of   ■-    creditors    may    be    duly 

called  to  act  upon  said  proposal  for  a  composition,  according  to  the  pro- 
visions of  said  acts  and  the  rules  of  court. 


Bankrupt. 

[FORM  NO.  61.] 
APPLICATION   FOR   CONFIRMATION   OF  COMPOSITION. 

In  the  District  Court  of  the  United  States,  for  the  District  of 


In  the  matter  of 


In  Bankruptcy. 


Bankrupt 


To  the  Honorable 


States  for  the 
At — 
comes  - 


,  Judge  of  the  District  Court  of  the  United 

—  District  of  : 

,  in  said  district,  on  the  day  of  ,  A.  D.  189 — ,  now 

—  ,  the  above-named  bankrupt,  and  respectfully  repre- 


sents to  the  court  that,  after  he  had  been  examined  in  open  court  {or  at  a 
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meeting  of  his  creditors]  and  had  filed  in  court  a  schedule  of  his  property 
and  a  list  of  his  creditors,  as  required  by  law,  he  offered  terms  of  com- 
l)Osition  to  his  creditors,  which  terms  have  been  accepted  in  writing  by  a 
majority  in  number  of  all  creditors  whose  claims  have  been  allowed,  which 
number  represents  a  majority  in  amount  of  such  claims;  that  the  con- 
sideration to  be  paid  by  the  bankrupt  to  his  creditors,  the  money  necessary 
t(;   pay  all   debts   which  have   priority,   and   the  costs  of   the   proceedings, 

amounting  in  all  to  the  sum  of  dollars,  has  i>een  deposited,  subject 

to   the   order   of   the   judge,   in   the   National   Bank,   of  ,    a 

designated  depository  of  money  in  bankruptcy  cases. 

Wherefore  the  said respectfully  asks  that  the  said   com- 
position may  be  confirmed  by  the  court. 


-,  Banlcrupt. 


[FORM  NO.  62.] 
ORDER    CONFIRMING    COMPOSITION. 
In  the  District  Court  of  the  United  States  for  the District  of 


In  the  matter  of 


In  Bankruptcy. 


An  application  for  the  confirmation  of  the  composition  offered  by  the 
bankrupt  having  been  filed  in  court,  and  it  appearing  that  the  composition 
has  been  accepted  by  a  majority  in  number  of  creditors  whose  claims  have 
been  allowed  and  of  such  allowed  claims;  and  the  consideration  and  the 
money  required  by  law  to  be  deposited,  having  been  deposited  as  ordered, 
in  such  place  as  was  designated  by  the  judge  of  said  court,  and  subject 
to  his  order;  and  it  also  appearing  that  it  is  for  the  best  interests  of  the 
creditors;  and  that  the  bankrupt  has  not  been  guilty  of  any  of  the  acts  or 
failed  to  perform  any  of  the  duties  which  would  be  a  bar  to  his  discharge, 
and  that  the  offer  and  its  acceptance  are  in  good  faith  and  have  not  been 
made  or  procured  by  any  means,  promises,  or  acts  contrary  to  the  acts 
of  Congress  relating  to  bankruptcy:  It  is  therefore  hereby  ordered  that 
the  said  composition  be,  and  it  hereby  is,  confirmed. 

Witness  the  Honorable ,  judge  of  said  court,  and  the  seal 

thereof,  this day  of ,  A.  D.  189 — . 

.  Clfrl:. 

S      Seal  of      J 
i    the  court    i 
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[FORM  NO.  63.] 
ORDER  OF  DISTRIBUTION  ON  COMPOSITION. 


United  St.\te.s  of  America: 

In  the  District  Court  of  the  United  States  for  the 


District  of 


In  the  matter  of 


^.  In  Bankruptcy. 


Bankrupt 


The  composition  offered  by  the  above-named  bankrupt  in  this  case  having 
been  duly  confirmed  by  the  judge  of  said  court,  it  is  hereby  ordered  and 
decreed  that  the  distribution  of  the  deposit  shall  be  made  by  the  clerk  of 
the  court  as  follows,  to  wit:  1st,  to  pay  the  several  claims  which  have 
priority;  2d,  to  pay  the  costs  of  proceedings;  3d,  to  pay,  according  to  the 
terms  of  the  composition,  the  several  claims  of  general '  creditors  which 
have  been  allowed,  and  appear  upon  a  list  of  allowed  claims,  on  the  files 
in  this  case,  which  list  is  made  a  part  of  this  order. 

Witness  the  Honorable  ,  judge  of  said   court,  and  the   seal 

thereof,  this day  of  ,   A.  D.   189—. 

,  Clerk. 

f      Seal  of      ) 
i    the  court    i 


October  Term,  1905. 
n99  U.  S.  618.1 


ORDER. 


It   is   ordered   by   the  Court   that   General  Order   in   Bankruptcy  No.   35 
he  amended  by  adding  the  following  sentence  to  subdivision  4: 
He  may  also,  pending  such  proceedings,  both  in  voluntary  and  involuntary 
cases,  order  tlie  commissions  of  referees  and  trustees  to  be  paid  immediately 
after  such  commissions  accrue  and  are  earned. 

(Promulgated  December  11,  1905.) 
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42  §  589 

43  §§  584,   589 

44  §§  560,   572 

45  §  592a 

46  §  583 

47  §^590a 

48  §  589 

49  §579 

50  §  580b 

51  §§  593,  596,  598,   600 

52  §§  584,   601 


No.  Sec. 

53  §§  593,  602 

54  §§594,  596 

55  §§  593,  596,  601 

56  §§  563,  574,  596 

57  §§  569,  602 

58  §  601 

59  §  606 

60  §  606 

61  §  606 

62  §  606 

63  8  606 


CITATIONS  OF  SUPREME  COURT  RULES. 


No.  Sec. 

3  §§3,   453 

4  §  479 

5  §§3,  160,  164,   699 

6  ..§§248,  673,  704,  705e,  707f 

8  §§  699,   704 

9  §§699,  704,  705,  705a 

10  §§417, 

420,   428,   704,   705,   706 
n  §704 

12  §§  592a,   709 

13  §§329,  355,   707 

14  §704 

15  §227 

16  §§  705,  705a,   707 

17  .' §  707 

18  §§  705,   707 

19  §§705,  705a,   707 

20  * §  707 

21  §§  699,  701,  705,   707 

22 §§  700,   707 

23  §712 

24  §§  408,   417 


No.  Sec. 

26  §707 

27  §707 

28  §  705b 

29  §  703 

30  §§  707,   70S 

31  §§706,   707 

32  §  707 

33  §  704 

34  §§  467,  493,   703 

35  §§699,  704,  705,   707 

36  §§  493,  699,   703 

37  §§  689,  689e,  689f,   699 

39  '. §  712 

48  §352 

62  §677 

63  §  677 

64  §  677 

75  §704 

76  §  704 

77  §704 

91  §"705b 


CITATIONS   OF  RULES   OF   CIRCUIT   COURTS   OF  APPEALS. 


No.  See. 

10  §698 

11  ...§§699,701,704,705,   707 

13  §§560,  703,   592 

14  §§699,  704,  700a 

15  §704 

16  §§704,  705,  705a 

17   §  705b 

18  "§704 

19  §705 

20   §  705b 

21  •.  .   §707 


No.  Sec. 

22  §§  705,  706a 

23  §§  412,  420,  706 

24  §§  699*,  701,  705,  707 

25  '. §  707 

26  §  706 

29  §  708 

30  §  712 

31  §407 

34  §704 

37   §  698 

75  §700 


CITATIONS    OF    RULES  4859 

ADMIEALTY  EULES  OF  THE  C.  C.  A.  FOR  THE  SECOND  AND 
NINTH  CIECUITS. 

No.                                                      Sec.       No.  Sec. 

1    §592             4    §592 

2   §  592             8    §'592a 

3    §  592           15   §  592 


CITATIONS  OF  EULES  OF  COUET  OF  CLAIMS. 

No.  Sec.  No.  Sec. 

4  §  676  48  §  682 

6  ■.  .   §  676  49  §  682 

7  §  676  50  §  682 

8  §  676  51  §  682 

10  §  479  52  §  682 

12  §  676  53  §  682 

13  §  676  54  §  682 

14  §  676  55  §  682 

15  §  673b  56  §  682 

16  §  673b  57  §  682 

17  §  673b  58  §  682 

18  §  673b  59  §  682 

19  §§227,  673b  60  §682 

21  §  673  62  §  682 

22  §  673  64  §  682 

23  §§  673,   674  65  §  682 

25  §§  673b,   675  66  §  682 

26  '. §  673b  67  §  682 

27  §  673b  68  §  682 

28  §§  673b,   679  69  §  682 

29  ". §  674  70  §  682 

30  §§673,   674  72  §682 

31  ". §  674  73  §  682 

32  §§  673b,  674,   675  74  §  680 

33  ".". §  674  75  §  680 

35  §  678  76  §  682 

36  §682  77  §680 

37  §§  674,   682  79  §  680 

38  ". §  675  83  §  68(i 

39  §§  674,   682  86  §  680 

40  ' §  682  89  §  677 

41  I  682  92  §§  680,  683 

42  §  682  94  ". §  683 

43  §§  677,  "682  95  §  683 

44  §§  677,   682  96  §  686 

45  §§  677,   682  97  §  682 

46  ' §682  102  §§  673b.  680 

47  §  682 


RULES  OF  APPEALS  FEOM  COURT  OF  CLAIMS. 

No.  Sec.       No.  Sec. 

1    §  686         4   §  680 

2    §  686         5    §§  680,  "  686 

3    §§  686,      700 
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CITATIONy  OF  GENERAL  ORDERS   IN   BANKRUPTCY. 


No.  Sec. 

III   §629 

IV    §  627 

VI    §§614,    628,  637 

VII \  .  .   §§  627,  637 

VIII §§  618,  629 

IX    §  627a 

X    §  659 

XI    §§627a    628,  638 

XII §§  633,  638,  651,  655 

XIII §§  638,  640 

XIV    ". §640 

XV    §  640 

XVI    §  640 

XVII    §§  638,    640,  ■  65(1 

XVIII    §§  140,  634,  641a,  642 

XX    '. §638 

XXI    §§  643,  645 


No.  Sec. 

XXII   §§  638,    638b 

XXIII   ' §  638 

XXIV    I  642 

XXV    §  640 

XXVI    §  638 

XXVI  [    §§610,      638 

XXVril     §643 

XXIX    §  642 

XXX    §  6o1 

XXXI    §  655 

XXXI L    §§615,      655 

XXXIV    .• §§658,      659 

XXXV §§  6.59,  660,  662,      663 

XXXVI  ....]'. §667 

XXXVII     §  220 

XXXVIII   §  627i( 


INDEX 

By  Martha  A'ax  Praag,  assisted  by  Benjamin  A.  Harris. 


Vol.   n   begius  at  g  lid.  paw  IVJo  :  Vol.  m   I)ef;ins  at   §  453,  pasi-  T'Ol  ■   Vol    IV 
begins  at  §  (J70,  page  S't'M. 

A. 
ABATEMENT— 

Defect  in  jurisdiction  may  be  set  up  at  any  time,  §  363,  p.  1818. 
Cured  by  filing  bill  of  revivor,  §  216,  p.  1187. 
What  causes  abatement  of  suits  in  equity,  8  216    p    1187 
Effect  of,  §  217,  p.  1194. 

Common-law  procedure  respecting,  S  216,  p  1192-  S  4,53  n  ''"04- 
§  459,  p.  2283.  '    ^  ,   i-    —      . 

Of  appeal  or  writ  of  error  in  Supreme  Court  of  the  United  States,  for 
failure  to  make  re})resentatives  of  deceased  uersons  narties 
§  697,  p.  2454.  i  > 

.see  also  Pleas. 
ABATEMENT   AND  EEVIVOB— 

Of  suits  in  equity,  §§  216-224,  pp.  1186-1209. 
Of  actions  at  law,  §  216,  p.  1190;  §  453,  p.  2201. 
see  Court  of  Claims. 
ABSENT  PARTY  (see  Patent  Cases;  National  Banks)  — 

When  interest  of,  in  controversy  is  very  small,  8  124   n    73(i 
ACCIDENT—  ^         ,  P-  '-^o- 

As  a  subject  of  relief  in  equity,  S  79,  p.  546. 
ACCOUNT—  ^  ^'      ^ 

When  opened  by  equity,  §   151d,  p.   894. 
Bill  for,  what  to  contain,  §  153,  p.  908. 
Discovery  in  bill  demanding  an,  §  348,  p.  1755. 
Cross  bills  need  not  be  filed  in  certain  actions  for  an,  §  198,  pp.  1130, 

Of  receiver,  §  308,  pp.  1548,  1549;  §  312,  p.  1576;  §  321,  pp.  1616,  1617, 
1618;    §    384,   p.    1871.  ^  ii  ■ 

Of  receiver,  master  passing,  §  317,  p.  1602. 

Reference  to  master  to  take,  §  384,  p.  1871. 

In  which  form  to  be  brought  before  master,  §  389.  p.  1880. 

Errors  in  master's  statement  of,  §  393,  p.  1928. 

Decrees  for,   shall  specify  the  time   from   which   the   account   is   to   l)e 
taken,  §  404,  p.  1986. 
see  Master. 
ACCOUNTING— 

Of  bailiffs,  §   151d,  p.  894. 

Merchants,    §    151d,    p.    894. 

Trustees,  §  79,  p.  544. 

Guardians,  §  79,  p.  544. 

Receivers,  §  79,  p.  334;  §  30,s.,p.  1547;  §  317,  p.  1602;  S  321,  v  1616- 
§  384,  p.  1871.  .  '  I  ,  s         .  I 

Bill  for,  §  79,  p.  555. 

When  stockholders  arc  necessary  parties  to  suit  for  an,  against  cor- 
poration, §  113,  p.  701. 

Suit  for,  by  partner,  who  necessary  parties  to,  §  119,  pp.  717-718. 
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Vol.  II  begins  at  §  197,  page  1125;  Vol.  Ill   begins  at  §  453,  page  2201  ;  Vol.  IV 
begins  at  §  <>70,  page  3507. 

ACCOUNTING   (continued)— 

Between  partners,  necessary  parties  to,  §  120,  y).  728. 
Decree  for,   should  contain  a  submission  by   the  plaintiff  to   account, 
§  400,  p.  1976. 
ACKNOWLEDGMENT— 

Want  of,  whether  invalidating  bond  given  on  removal  of  cause,  §  547, 
p.  3006. 
ACTION  AT  LAW— 

When  not  enjoined,  §  79b,  p.  559. 
ACTIONS— 

Survival  of,  §  216,  p.  1192. 
ACTS— 

Of  state  and  territorial  legislatures,  introducing  in  evidence,  §   333m. 
In  bankruptcy,  see  Bankruptcy. 
see  Statutes. 
ADDEESS— 

In  bills,  rules  relative  to,  and  form  of,  §   134,  p.  755;    §  135,  p.  756. 
ADEQUATE  EEMEDY  AT  LAW  (see  Remedy  at  Law). 
ADJUSTMENT— 

Of  liability,  as  a  subject  of  jurisdiction  in  equity,  §  79,  p.  544. 
ADMINISTRATION- 

Ancillary  jurisdiction,  §  51,  p.  180. 

Ancillary  letters,  foreign  administrator,  §  92,  p.  589. 

Necessary  parties  to  bills  in  equity,  when  right  of,  is  in  dispute,  §  126, 

p.  736. 
Institution    of    administration    proceedings    in    State    courts    does    not 
divest  Federal  court  of  jurisdiction  over  property   of   deceased 
judgment  debtor  in  its  custody,  §  54,  p.  205. 
ADMINISTRATOR— 

Suits  against,  §  52,  p.  189. 

Suits  against,  by  next  of  kin,  §  79,  p.  544,  n.  1. 

Capacity  of  foreign,  to  sue,  §  92,  p.  589;  §  119,  p.  714. 

Foreign,  when  cannot  be  sued,  §  94,  p.  592. 

When  to  be  made  a  party  to  suits  affecting  estate,  §  110,  p.  677. 

When  necessary  parties  to  suits,  §  113,  p.  692. 

Parties  to  suits  against,  §  141,  p.  794. 

Citizenship  of,  when  a  party  to  a  suit,  §  44,  pp.  152,  153;  §  46,  p.  163. 

Appointment  of,  when  there  is  a  suit  against  trustee  of  a  fund  of  an 

intestate,   §   113,  p.  692. 
Evidence  in  actions  by  or  against,  §  339,  pp.  1714,  1715. 
Abatement  and  revival  of  suits,  §  216,  p.  1191. 
see  Executors  and  Administrators. 
ADMINSTRATOR'S  SURETIES— 

Suit  against,  §  79,  p.  544. 
ADMIRALTY— 

Answer,  §  575,  pp.  3163-3166. 

default  on  failure  to,  §  575,  p.  3162. 
requisites  of,  §  575,  p.  3162. 

how  verification  of  answer  to  interrogatory  obviated,  §  575,  p.  3163. 
defenses  by  way  of  counter-claims,  §  575,  p.  3165. 
contributory  negligence  no  bar  to  recovery,  §  575,  pp.  3165,  3166. 
issue  on  new  facts  in,  §  575,  p.  3166. 
Appeals  (see  Appeal  and  Error). 
Appraisement,  §  573,  p.  3159. 
Assignment  of  error,  §  592,  p.  3201. 
Bond  to  the  marshal,  §  572,  p.  3158. 
Costs,  §  411,  p.  2006;  §  590a,  p.  3195. 
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ADMIRALTY  (continued)— 
Damages,  §  575,  p.  3165. 
Decrees 

interlocutory,  §  584,  p.  3182. 

final,  §  585,  pp.  3184-3186. 
Exceptions,  to  pleadings,  §  578,  pp.  3168-3170. 
Evidence,  §  583,  p.  3179. 

depositions,  §  583a,  p.  3181. 

documentary  evidence,  §  583b,  p.  3181. 
Jurisdiction,  in  general,  §  5G0,  pp.  3099-3103. 

contracts  enforceable  in,  §  560a,  p.  3103. 

liens  enforceable  in,  §  560b,  p.  3105. 

torts,  §  560c,  p.  3116. 

claims  for  negligence,  §  560d,  p.  3119. 

death   claims,   §   560e,  p.   3122;    §   576,   p.   3167. 

effect  of  State  Workmen's  Compensation  laws,  §  560f,  p.  3124. 

concurrent  jurisdiction  of  State  courts,  §  560g,  p.  3126. 

limitation  of,   by  residence,   §   5601i,  p.   3127. 

controversies  between  foreigners,   §   560i,   p.   3128. 

claims  by  foreign  seamen  against  foreign  vessels,  S  560i,  n    3129 
Laches,  §  576,  pp.  3166-3168. 

time  limit  for  salvage  suits,  §  576,  p.  3167. 

jurisdiction  over  death  claims,  §  560e,  p.  3122;   §  576,  p.  3167. 

State  practice  when  followed,  §  576,  p.  3167. 

limitations,  §  576,  p.  3167. 
Libels,  §  561,  pp.  3130-3134. 

what  libel  must  contain,  §  561,  p.  3130. 

proceedings  in  rem,  §  561,  pp.  3131-3132. 

proceedings  in  personam,  §  561,  pp.  3131-3132. 

prayer  for  relief,  §  561,  p.  3133. 

joinder  of  causes  of  action  in,  §  561a,  pp.  3134,  3135. 

security  for  libelant  for  costs,  §  562,  pp.  3135,  3136. 

in  forma  pauperis,  §  562,  p.  3136. 

co-libelant,  §  563,  p.  3137. 

libel  against  more  than  one  vessel,  §  563,  p.  3138. 

cross-libel,  §  580,  pp.  3171,  3172. 

security  by  cross  libelant,  §  580a,  p.  3172. 

security  for  damages  of  cross  libelant,  §  5801),  pp.  3172,  3173. 

abatement  and  revivor,  §  580c,  pp.  3173,  3174. 

interrogatories  and  discovery,  §  581,  pp.  3174-3176. 

dismissal  of  libel  by  the  libelant,  §  581a,  p.  3176. 

dismissal  for  failure  to  prosecute,  §  581b,  p.  3177. 

of  review,  §  591,  pp.  3195,  3196. 
Mandamus  in,  §  457,  p.  2252. 
Parties,  §  119,  p.  437;   §  563,  p.  3135. 

Petition  to  bring  in  additional  parties,  §  574,  pp.  3160-3162. 
Priorities,  §  590,  pp.  3192-3195. 
Prize  causes,  proceedings  in,  §  605,  pp.  3239-3244. 
Proceedings  for  limitation  of  liability  of  shij>ownors,  §  593,  p.  3207. 

vessels  in  respect  to  which  limitation  of  liability  may  be  obtained, 
§  594a,  p.  3214. 

court  where  petition  may  be  filed,  §  594,  pp.  321-5,  3216. 

privity  or  knowledge  of  owner,  §  595.  pp.  3216-3219. 

libel  or  petition  for,  §  596,  pp.  3219-3222. 

surrender  to  secure,  §  597,  pp.  3222-3224. 

appraisement  in  proceedings  for,  §  598,  pp.  3224-3226. 

injunctions  in  proceedings  to  limit  liability,  §  599,  pp.  3226,  3227. 
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ADMIRALTY  (continued)  — 

monition,  §  600m,  pp.  3227,  3228. 

proof  of  claims  in  proceedings  for,  §  601,  pp.  3228-;!23(). 

answer. in  proceedings  for,  §  602,  pp!  3230,  3231. 

trial  of  proceedings  for,  §  603,  pp.  3231-3233. 
Process 

mesne  process,  §  564,  pp.  3138-3140. 

in  rem,  §  565,  pp.  3140,  3141. 

cases  in  which  the  res  cannot  be  arrested,  §  566,  pp.  3141-3144. 

libels  in  personam  against  the  United  States,  §  566a,  pp.  3144-3148. 

ill  personam,  §  567,  pp.  3148,  3149. 

foreign  attachment,  §  567a,  pp.  .'U49-3151. 

garnishee  process,  §  567b,  pp.  3151,  3152. 

arrest  in  admiralty",  §  567c,  pp.  3152,  3153. 

return  of  process  and  defaults,  §  568,  pp.  3153,  3154. 

opening  of  default,   §  568a,  p.  3154. 
Prohibition,  Avrit  of,  §  456,  p.  2248. 
Pure   Food   and   Drugs   Act,    §    607,   pp.    3250-3253;    §    494,   p.    2629; 

§    506m,   p.    2711.  "  '  :■ 

Release  of  property  from  custody  of  marshal,  §  569,  i>.  3154;    §  572, 
p.  3158. 

security  required  to  obtain  supersedeas  where  property  is  in  custody 

of  marshal  under,  §  569,  p.  3154.  % 

Sales,  §  586,  pp.  3186-3188.  ^ 

perishable  property,  §  587,  pp.  3188,  3189.  *'i 

petition  against  proceeds  of  sale.  §  589.  pp.  3190-3192.  ^' 

Security  by  claimants  for  costs,  §  570,  p.  3155. 
Seizures,  proceedings  on,  §  606,  pp.  3244-3250,  §  607,  pp.  3250-3253. 

exemption  from,  §   566,  p.   3141. 

proceedings  for  the  condemnation  and  sale  of  property  under  suits 
to  enforce  penalties  and  forfeittires,  §  606,  p.  3244. 

suits  on  behalf  of  the  United  States,  §  606,  pp.   3244,  3245. 
Stiptilations,  §   571,  p.  3155. 

Summary  proceedings  to  collect  sailors '  wages,  §  604. 
Trials,  §  582,  pp.  3177,  3178;   §  329a,  p.  1643;  §  583,  p.  3179. 

by  jury  in  admiralty,  §  582,  p.  3178. 

new  trials,  §   582b,"  p."  3179. 

verdict  reviewable  by  appeal,  §  582,  p.  3179. 

see  Forms. 
Rules  in,  pp.  4631-4643. 

see  Appeal  and  Error. 
ADMISSIONS— 

Effect  on  value  of  matter  in  dispute,  §  22,  ]>.  71. 

Not  necessary   to   cliarge   specifically   in   bill   in   order   to   give   in   evi 

dence,'§  137,  p.  774. 
By  demurrer,  §  366,  p.  1827. 
And  denials  in  answer  independent  of  discovery.  §  174,  pp.  997-1003. 

see  also  Evidence. 
ADVANCING  APPEALS— 

On  calendar  of  Supreme  Court,  §  707. 
ADVICE— 

Receiver  applying  to  court  for,  §  308,  p.  1547. 
To  receivers,  §  310,  p.  1561. 

see  also  Instructions. 
AFFIDAVITS— 

To  bills,  when  required,  §  156,  pp.  919,  920. 

Failure  to  support  bill  by,  in  certain  cases  demurrable,  §  367,  p.  1836. 
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AFFIDAVITS  (continued)  — 

To  suj  port  application  for  leave  to  anu-nd,  )^  215,  p.  1182 

Necessary   to   support   an   ex   pane   application    for   an    injunction    to 

restrain  the  infringement  of  a  patent,  §  277,  p.  1397. 
Upon  an  application  for  an  iniunction,  8  293    p    1436 
To  bill  of  costs,  §  423,  p.  2076. 

To  show  value  of  matter  in  dispute  where  it  does  not  appear  of  record 
§   696,  p.   3766.  ' 

Of  deposit  in  mail  of  notice  and  brief,  on  motion  to  dismiss  appeal  oi- 
writ  of  error,  §  705e,  p.  3851. 
see  also  Evidence. 
AFFIRMANCE— 

Motions  for,   §   705f,  p.   3853. 

By  Supreme  Court  of  judgment   or  decree,   8  711,  p    3873-    8   712-  ii 
3906.  ,  s         '  i'-  T    s  .   1^. 

By   divided    court,   §    711,   p.   3875. 
AFFIRMATION— 

In  lieu  of  oath,  §  335,  p.  1710. 
AFFIRMATIVE  PROMISE— 

Injunction  to  restrain  violation  of  negative  promise,  though  court   has 
in  the  particular  case  no  power  to  compel  keeping  of  affirmative 
promise,  ^  281,  p.   1409. 
AGENTS— 

Making  parties  to  suits  against  principals,  §   111,  p.  679. 

Bill  by  principal  against,  §  79,  p.  544. 

Citizenship  of  as  affecting"  jurisdiction,  §  42,  p.  139. 

Service  upon,  of  corporation,  §   ]64a,  b,  c,  d,  pp.  937-948. 

In  possession  of  property  not  indispensable  parties.  8  119    n    715 
AGREEMENT—  '  s         •  i  •         • 

Alternative  relief  in  action  affecting,  §  138,  p.  775. 

Between  counsel,  must  be  reduced  to  writing,  or  made  in  open  court 

§  330,  p.   1649.  ' 

Bill  to  reform  and  enforce,  not  multifarious,  s  142    p    799 
ALABAMA—  ^         '  ' ' 

Divided  into  three  districts,  §  66,  p.  276. 

counties  and  times  and  places  of  holding  court  therein  enumerated 
§  66,  p.  276. 
District  of,  included  within  Fifth  Circuit,  8  4,  p    10 
ALASKA—  ^  ^     '  1 

Wilhin  Ninth  Circuit,  §  66,  p.  279. 

Writ  of  prohibition  to  District  Court  of,  §  456,  p.  2248. 

District  Court  of,  jurisdiction,  §  81,  p.  561. 

Divided  into  four  divisions,  §  66,  p.  279. 

Places  of  holding  terms,  8  66,  p.  279. 
ALIENAGE— 

When  not  terminated,  §  46,  p.  159. 
ALIENATION  OF  PROPERTY— 

Injunctions  to  restrain,  8  272,  p.  1356. 
ALIEN  ENEMY— 

Demurrer  for  being,  §  367,  p.  1833. 
ALIEN  ENP]MY  ACTS,   §  462a,   pp.   2310,   2311 
ALIEN  IMMIGRATION  ACT,  §  463,  pp.  2325-2332 
ALIEN  PROPERTY  CUSTODIAN,  8  96k,  pp.  630-633 
ALIENS— 

Controversy  between,  §   45,  p.   158. 

When  incapable  of  being  plaintiff's,  §§  85,  87,  p.  580. 

If  party  to  bill,  necessary  to  aver  citizenship  of  foreign  State    88   134 
135,  pp.  755-762.  '  sx         - 
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ALIENS  (continued) — 

Cause  of  demurrer,  §  367,  p.  1833. 

Defendant,  when  cannot  remove  case  to  District  Court,  §  537f,  p.  2893. 
Jurisdiction  of  suit  by  or  against,  §  5,  p.  14;  §  46,  p.  166;  §  61,  p.  191. 
Right  to  remove  case,  §  537f,  p.  2893. 
In  what  district  sued,  §  62,  p.  249 ;  §  4.5,  p.  156. 
ALIMONY— 

Value  of  matter  in  dispute  in  a  suit  for,  §  6.  p.  34. 
ALLOWAJTCE— 

To  counsel  in  receiverships,  §  321a,  p.  1618. 
see  also  Costs;  Appeal  and  Error. 
ALTERATIONS— 

In  answer,  §§  191,  192,  pp.  1121,  1122. 
ALTERNATIVE— 

Bill  must  not  state  two  inconsistent  states  of  fact  and  ask  for  relief 

in  the,  §  138,  p.  775. 
When  relief  in  the  alternative  may  be  prayed  for,  §  138,  p.  775. 
AMBASSADORS— 

Jurisdiction  of  cases  affecting,  §  1,  p.  1. 

Original  jurisdiction  of  United  States  Supreme  Court  over.  §  3,  p.  4. 
AMENDMENTS— 

In  general,  §  206,  p.  1160. 

rest  in  discretion  of  court,  §  206,  p.  1160. 

leave  to  make,  when  granted  on  sustaining  demurrer,  §  206,  p.  1160. 
statutory  power  to  grant,  §  206,  p.  1160. 

liberally  made  in  favor  of  States,  charities,  infants,  idiots  and  luna- 
tics, §  206,  p.  1162. 
Answers 

whether  bill  may  be  taken  pro  confesso  for  failure  to  answer,  §  171, 
p.  987. 
Bills  of  particulars,   §   246,  p.   1253. 
Common   law 

of  pleading,  how  far  State  practice  respecting,  is  followed,  §  4a3, 

p.  2207,  §  454j,  p.  2230. 
of  judgments  by  courts  that  rendered  them,  §  481,  p.  2508. 
writs  of  attachment,  §  470,.  p.  2385. 
Discovery 

rarely  allowed  to  bill  of  discovery,  §  347,  p.  1754. 
Hearing 

which  may  be  disregarded  at  hearing,  §  376,  p.  1858. 
Informations   and   bill  in  equity. 

to  bill  on  objection  for  multifarious  being  sustained,  §  143,  p.  803. 
enforced  to  plead  new  matter,  §  144,  p.  804. 
for  purpose  of  praying  proper  relief,  §  154,  p.  913. 
for  omission  of  a  waiver,  tender  or  offer,  §  153,  p.  907. 
for  omission  of  signature  to  bill,  §  155,  p.  918. 
Jurisdiction. 

how  far  jurisdiction  conferred  by  amendment,  §  40,  p.  127;  §  544, 
p.' 2981. 
Petitions  in  bankruptcy,  §  628,  p.  3335. 
Petition  on  removal  of  cause,  §  546,  p.  2996. 
Pleadings,  see  Writs,  Process  and  Pleadings. 
Process,  see  Writs,  Process  and  Pleadings. 
Replication,  §  203,  p.  1156. 

Writs,  process  and  pleadings  at  law  and  in  equity 
writs  and  process,  §  207,  p.  1162;   §  455b,  p.  2247. 
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AMENDMENTS   fcontiiuied)— 

pleadings  at   eoninion   law.  §   208,  p.    11(53. 

Avhen  bills  in  equity  can  be  amendod,  §  209,  p.   116;!. 

form  of  amendment  of  a  bill    8  210,  p    1166 

effect  of,  §  210a,  p.  1166. 

time  from  which  amendment  takes  effect,  §  210b,  ]>.  1168. 

what  amendments  may  ],e  made  to  bills  in  equity  and  declaralion^^ 

at  common  law,  §  211,  p.  1171. 
amendment   by   pleading  matters   subsequent   to   the   filiiiir   of   the 
bill,  §  212,  p.  1176.  «  I   ^ 

proceedings  upon  an  amended  bill,  §  213,  p.  1178. 
amendment  of  answers  and  pleas,  §  214,  p.  1179. 
practice  in  obtaining  leave  to  amend,  §  215,  p.  1182. 
amendments  upon  appeal  or  error,  §  215a,  p.  1184. 
review  of  rulings  on  amendments,  §  215b,  p.  1184. 
writs  of  error,   §  699. 

see  also  Corrfction  of  Dexjree  Otherwisk  than  by  Appeal. 
see  also  Removal  to  Federal  Court. 
AMOUNT  IN  CONTEOVEESY— 

That  it  is  not  large   enough  to   give  court   jurisdiction,   a    "round   of 

demurrer,  §  367,  p.  1833. 
See  Matter  in  Dispute;  also  Value. 
ANCILLARY  JURISDICTION    (see  Jltrisdiction). 
ANCILLARY  LETTEES  OF  ADMINISTRATION— 

By  foreign  administrator,  §  92,  p.  589. 
ANCILLARY  RECEIVERS—' 

Defined,  principles  regulating  appointment  of,   8   304,  p.    1500 
ANOTHER  SUIT  PENDING— 

Objection  of,  can  be  raised  by  demurrer,  §  367,  p    1835. 
Subject  of  plea  in  defense,  8  176,  p.  1008. 
ANSWERS— 

Amendment  of,  §  214,  p.  1179. 

when  bill  may  be  amended  before,  §  209,  p.  1163;   J^  212,  p.  1177. 
time  to,  extended  by  amendment,  §  213,  p.  1178. 
court  may  refuse  leave  to  file  after  bill  is  amended,  §  213,  p.  1179. 
Bills,  in  general 

denies,  admits  or  qualifies  each  statement  in  the  bill  scrLaiint    8  136 
p.  762.  '  s         • 

to  interrogatories  in  a  bill,  §  152,  p.  907. 
taking  bill  pro  confesso  for  failure  to,  §  171,  p.  988. 
to  supplemental  bill,  §  195,  p.  1122. 
to   bill   of   revivor,   §    224,   p.    1208, 
Defenses  peculiar  to  patent  eases,  §188,  p.  1106. 
Demurrers 

losing  right  to  demur  to  petition  for  intervention  by  interposing  an 

answer,  §  254,  p.  1269. 
defendant  may  demur  to  discovery  if  his  answer  subjects  him  to  a 
pain,  penalty  or  forfeiture,  §  348,  p.  1758. 
Disclaimers,  §  196,  p.  1123. 

form  of,  §  196,  p.  1124. 
Discovery,  §  174,  p.  997. 

admissions  and  denials  independent  of  discovery,  §  174,  p.  997. 
Filing  of 

when  to  be  filed,  §  203,  p.  1155. 

motions  to  take  answers  off  the  file,  §  193,  p.  1121. 

demurrer  cannot  be  filed  to,  §  365,  p.'  1827. 
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ANSWERS   (continued)  — 

adverse  parties  may  file  answer  denying  the  fact  stated  in  the  peti- 
tion, or  setting  up  other  facts  in  avoidance,  §  254,  p.  1269. 
-''"     Frame  of  answer  and  formal  requisites,  §  190,  p.  1117. 

Impertinence  and  scandal  in,  §  237.  p.  1236;  §  238,  p.  1240. 

Insufficiency,  exceptions  for,  §  194,  p.  1121. 

Objections 

objections  which  can  be  taken  by,  §  348,  p.  1755. 
a  mode  of  objecting  to  want  of  parties,  §  129,  p.  739. 
exceptions  for  impertinence  not  to  be  taken  after,  §  237,  p.   1236. 
as  a  mode  of  objecting  to  multifariousness  in  bills,  §  143,  p.  802. 
--^   Pleadings,  defenses  in,  §  175,  p.  1003. 

requisites  of  answer,  what  may  be  pleaded  in,  §  17.'),  \^.  1004. 
with  pleas,  §  175,  p.  1004. 

irregular  practice  to  unite  with  crossbill  irf  same  pleading,  8  200, 
p.  1149. 
Proceedings  to  compel  answer,  §  189,  p.  1116. 
Receiver  may  be  appointed  before,  §  315,  p.  1598. 
Signature  and  oath  to  answer,  §§  191,  192,  p]).  1119,  1120. 
Supplemental  answers,  §  195,  p.  1122. 
Waiver 

waiving,  under  oath,  §§   152,  153,  p.  907. 
as  evidence,  §  153,  p.  907. 

to  bill  without   objection   to  want   of  signature,   a    waiver,   §    155, 
p.  919. 
Forjns,  see  Forms. 
see  Admiralty. 
ANTICIPATED  DEFENSE— 

Counter  averments  to  avoid,  §  144,  p.  805 ;   §  145,  j).  814. 
ANTI-NARCOTIC  LAW,   §  506p,  p.   2716. 

ANTI-TRUST  AND  MONOPOLY  ACT— §§  5,  61,  105,  283,  .']33,  339,  416, 
416a,   5061. 
Bills  under,  §  151a,  p.  875. 

Anti-Trust  Act,  §  276b,  p.  1378;  §  506e,  p.  2697. 
Anti-Monopoly  Act,  §§  643,  688,  506e,  pp.  2697,  2698. 
Pleading  in  equity,  §  131,  p.  745. 
Pleading  at  common  law,  §  454  1,  p.  2235. 

Suit  under,  brought  by  representative  of  a  class,  §  115,  p.  706. 
Injunctions  against  strikers,  §  276b,  p.  1378. 
see  Monopolies;  Indictments. 
APPEAL  AND  ERROR— 

In  general,  §  687,  pp.  3651-3656. 
Admiralty,  appeals  in,  §  592,  pp.  3196  3204. 
time  of  taking  appeals,  §  592,  p.  3196. 
parties  against  whom  joint  decree  is  entered  must  join  in  appeal, 

§  592,  p.  3197. 
consolidation  of  suits,  §  592,  p.  3198. 
time  for  appeals  to  be  taken  after   entrv  of  final  decree,   §   592, 

p.  3198. 
appellate  proceedings,  §  592,  p.  3199,  3200. 
taking  of  new  proofs,  amendment  of  pleadings,  §  592,  p.  3201. 
bond  on  appeal,  §  592,  p.  3201. 
security  for  damages  and  costs,  §  592,  p.  3201. 
contents  of  transcript,  §  592.  p.  3202. 
District  Court  has  no  authority  to  retry  questions  of  priority  upon 

evidence,  §   592,  p.  3204. 
bill  of  exceptions,  §  592,  p.  3202. 
further  proof,  §  592a,  pp.  3204-3207. 
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APPEAL  AND  ERROR   (contmuecl)— 
Amendments 

upon  appeal  or  error,  §  215a,  ]).  1184. 
of  the  original  record,  §  710,  p.  3872. 
Appeals,  §  700,  pp.  3793-3795. 

cross  appeals,  ])raftice  in  taking,  §  700,  p.  3794. 
right  to  second  appeal,  §  700,  p.  3795. 
Argument,  §  707,  pp.  3858-.38(d8. 

printed   arguments,   §    707,   pp.   3858,   3865.    . 
call  and  order  of  the  docket,  §  707,  pp.  3859,  3860,  3861. 
calendar  practice  of  C.  C.  A.,  Appendix  V. 
cases  involving  jurisdiction  of  lower  court,  §  707,  p.  3861. 
when  neither  party  ready  at  second  term,  §  707,  p.  3861. 
adjournment,   §   707,  p.  3862. 
briefs,    §    707,"  pp.    3862.    3865,    3866. 

no  appearance  of  plaintiff  in  error  or  appellee,  §  707,  p.  3866. 
no  appearance  of  defendant  in  error  or  appellee,  §  707,  p.  3866. 
oral  argument,  §  707,  pp.  3866,  3867. 
opinions  of  the  court,  §  707,  p.  3866. 
judges  who  may  sit  in  C.  C.  A.,  §  707,  p.  3868. 
Assignment  of  errors,  §   701,  pp.  3798-3806'. 
records  and  briefs,  §  701,  pp.  3798,  3799. 
assignment  must  be  single  and  mav  be  disregarded  for  duplicitv, 

§  701,  p.  3801. 
form  of,  §  701,  p.  3802. 

notice  of  error  not  specified,  §  701,  p.  3806. 
Bankruptcv,  appeals  in,  §   666,  pp.  3569-3678;    §   667,  pp.  3578-3587: 
§  669,  pp.  3592-3594. 
appeal  from  allowance  of  claim  mav  be   taken   by  trustee,   §   667, 

p.  3582. 
appeal  by  creditor  from  order  confirming  composition  or  granting 

discharge,  §  667,  p.  3583. 
all  parties  aggrieved  may  join  in  appeal,  §  667,  p.  3583. 
appeal  from  adjudication  of  involuntary  bankruptcy,  §  667,  p.  3582. 
trustee  not  to.  give  bond,  §  667,  p.  3584. 
appeals  to  be  within  ten  days,  §  667,  p.  3584. 
review   of   prior   orders   upon   appeal   from    final    decree   bv   court 

of  review,   §  667,  j).  3586. 
writs  of  error  in,  §  666,  pp.  3571-3573. 
Circuit  Courts  of  Appeals,  writs  of  error  from  and  ajjpeals  to,  §   693, 
pp.  3722-3735. 
jurisdiction,  when  judgment  final,  §  693,  p.  3722. 
appeals  in  proceedings  for  injunctions  and  receivers,  §  692,  ]>.  3724. 
from  Supreme  Courts  of  Hawaii  and  Porto  Rico,  §  693,  p.  3724. 
from  District  Court  for  Alaska,  certificate  of  question  to  Supreme 

Court,   §   693,   p.  3725. 
United  States  Court  for  China,  §  693,  p.  3725. 
practice  and  procedure  in  Fifth  Circuit,  §  693,  p.  3726. 
jurisdiction  of  appellate  courts,  §  693,  p.  3727. 
jurisdiction   of   apjieals    from    order    of    Secretary   of    Agriculture 

concerning   violations  of  act   concerning  stockyards,   J}   (>93, 

pp.   3727-3730. 
when  decision  of  C.  C.  A.,  reviewed  by  certiorari,  §  693,  p.  3730. 
judges  who  may  sit  in  C.  C.  A.,  §  693,  p.  3734. 
allowance  of,  §"  693,  p.  3735. 

remand  by   Supreme  Court  to  C.   C.   A.,   §  693,  ]).   3735. 
power  to  issue  writs,  §  693,  p.  3735. 
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APPEAL  AND  ERBOR   (continued)  — 

Contempt   proceedings,   §§   436,   4.'{7,   pp.   2154-2158;    §   692,   p.   3710; 

§  695,  p.  3746. 
Costs,  appeal  from  taxation  of,  §  424,  p.  2070. 
Criminal  cases,  §§  536,  536a,  pp."  2875-2884. 
by  government,  §  536,  pp.  2875-2877. 

judgment  in  criminal  cases  reviewed  bv  writ  of  error,  §  536, 

p.  2875. 
when  must  be  sued  out,  §  536,  p.  2875. 

when  writ  of  error  may  be  taken  bv  or  on  behalf  of  United 
States,  §  536,  p.  2875. 
by  defendant,   §   536a,  pp.  2877-2884. 

time  when  writ  to  be  sued  out,  §  536n,  pp.  2877,  2884. 

reversal  of  error  limited,  §  536a,  p.  2877. 

review,    of    question    of    law    on    agreed    statement    of    facts, 

§  536a,  p.  2878. 
orders  rarely  reviewable,  §  5o6a,  p.  2878. 
erroneous  admission  of  testimony,  §  536a,  p.  2879. 
reversal  of  judgment,  §  536a,  pp.  2879-2881. 
no  exception  taken  if  court  of  error  refuses  to  consider  cor- 
rectness of  instructions,  §  536a,  p.  2881. 
when  returnable,  §  536a,  p.  2883. 
Court  of  Claims,  §  686,  pp.  3648-3650;   §  97,  p.  378;   §  690,  p.  2385; 
§  696,  p.  2438. 
transcript  of  pleadings,  §  686,  p.  3648. 
finding  of  facts,  §  686,  p.  3648. 
order  of  allowance  by  appeal,  §  686,  p.  3649. 
application  for,  §  686,  p.  3650. 
time  and  manner,  §  686,  p.  3650. 
Courts  of  Indian  Territory,  appeals  from  cases  in,  §  66,  p.  316. 
Damages,  action  to  recover,  §  454 1,  p.   2234. 
Decisions 

in  general,  §  711,  pp.  3873-3876. 

final  determination  of  the  controversy,  §  711a,  pp.  3876-3880. 

review  of  questions  of  discretion,  §  711b,  pp.  3880-3884. 

rev-iew  of  findings  of  fact,  §  7nc,  pp.  3884-3886. 

review  of  questions  of  damages,  §  711d,  ])p.  3886-3888. 

review  of  rulings  upon  evidence,  §  71  le,  pp.  3888,  3889. 

review  of  rulings  u])on  interlocutory  applications,  §  711f,  p.  3890. 

objections  not  raised  below,  §  711g,  i)p.  3892-3898." 

consideration  of  matter  subsequent  to  proceedings  brought  up  for 

review,  §  711h,  p.  3898. 
review    of    proceedings    taken    by    consent    or    bv    default,    §    711i, 

pp.  3899,  3900. 
errors  not  prejudicial,  §  711j,  pp.  3900-3903. 
Decree,  appeal  from,   §   173,   p.   995;    §   201,  p.   703;    §   :;97,  p.   1968; 
§  443,  p.  2166. 
appeal  from  final  decree  taking  bill  pro  confesso,  §  173,  p.  995. 
appeal  from  a  decree  dismissing  a  cross-bill,  §  201,  p.  703. 
from  what  decrees  appeal  lies,  §  397,  p.  1968. 
correction  of  decree  otherwise  than  by  appeal,  §  443,  p.  2166. 
Demurrer  for  joinder   of  improper  jiarties   cannot    be   raised  for  first 

time  on  appeal,  §   130,  p.  742. 
District  Court,  appeals  from,  §  694,  pp.  3736-3740. 
Further  proof  on  appeal,  §  709,  pp.  3871,  3872. 
Habeas  corpus  proceedings,  §  462,  p.  2310;   §  467,  pp.  2360-2367. 
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APPEAL  AND  ERROR   (continued)— 

Injunctions,    from,    §    r.no,   p.    U64;    S   695,  p.   .1755 
Interlocutory  orders,  appeal  from,  §  25.3,  p.   1270;  8  695    p    -^740 
Intervention,  orders  upon.  §  259e.  pp.  L314    1315;  ^  695.  pr^ .3 748  3750 
Judgments   orders  and  decrees  which  may  be  reviewed  h;^fn  s  of  err,?; 
or  appeals,   §  695,  pp.  3740,3757.  ' 

interlocutory  oiflers,  §  695.  pp.  3740    3755 
final  judgments,  §  695,  p.  3742. 
judgments  of  dismissal,  §  695,  p.  3746 
orders  disposing  of  collateral  proceedings.  S  695    n    3746 
decree  dismissing  hill,  not  final  nor  appealable,  when  cross-bill  still 

pending  undetermined,  §  695,  p.  3751 
orders  purely  administrative   n'ot  appealable    S  69";    t)    37-;fi 
Mandate,  §  712,  p),.  3904-3915.  '   ^         '  ^         ^■ 

recall   of  mandate,  §   712,   pp.   3904.   3905 
interest  on  money,  §  712,  pp.  3906.  3907 
compelling  restitution,  §   712,  p    3908 
filing  of,  §  712,  p.  3909. 
new  tribal  may  be  ordered,  when  no  provision  for  procedendo,  §  712, 

enforcement  of,  §  712a,  pp.  3915,  3916. 
Multifariousness,  §  143. 

objections  for  multifariousness  cannot  be  taken  for  the  first  time 

upon  appeal,  §   143,  p.  801 
decision   overruling   objection    on    ground   of   multifariousness    not 
reviewed  on  appeal,  S   143,  p    803 
Orders,  appeals  from 

appeal  f^om^rder  granting  an  injunction,  §  291,  p.  1431;   §  300, 

Receil^'er?^'^'''^  ^''""  ''"^'^'  ^'■''>"*"'^  «''  refusing  rehearing,  §  445,  p.  2171. 

appeal  by  receivers,  §  311,  p.  1569;   §  321,  p.  1616 
compensation^ of  receivers  rarely  if  ever  increased  on  appeal,  §  322. 

Record,  printing  of,  §  706,   pp.  3854,  3858. 

rules  regulating,  in  Supreme  Court,   S   706,  pp.  3855    3856 
rules  regulating  in  Circuit  Court  of  Appeals,  S  706,  pp.  3856    3857 
records  printed   in   court  below  used   in   court   of  \et  ew    S8   417" 
417a,   706,  pp.   2028-2034,  3858.  ^^  ' 

form  of  printed  records  and  brief.s,  8  707,  p    3865 

Reheanngs,  §  708,  pp.  3868-3871. 

Return,  §  704,  pp.  3824-3836. 

removal  of  causes  by  writ  of  error  or  appe.al,  8  704    p    38'>4 

nlmg  application  for  review.  §  704,  p.  3824.  >  i     <    -  • 

filing  of  papers,  and  documents,  §  704,  pp.  .3826,  3827 

remedy  for  improper  matter  in  transcript,  §  704    p    3828 

record  on  appeal,  reduction  .and  preparation,  8  704,  pp   38'^8    38^9 

cost,  correction  of  omissions,  §  704,  p    3830 

agreed  statements,  §  704,  p.  3831. 

translations,  §   704,  p.  3832. 

models,  diagrams  and  exhibits  of  material,  8  704    p    3833 

remedy  by  certiorari  for  a  diminution  of  the  record,  8  704   p   3833 

docketing  cases,  §  704,  p.  3834  ^         '  ^' 

Rulings^of^court  on  iv^.l  where  ju^'  is  waived  by  consent,  reviewable 
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APPEAL  AND  ERROR   (continued)  — 

Second  writ  of  error  or  appeal.  §  713,  pp.  ;^917-3924. 

decision  of  former  appeal  is  law  of  case,  §  713,  p.  3920. 

modification  of  opinion.  §  713,  p.  3922. 

decision    of   former    writ    set    aside    if    clearlv    erroneous,    §    713, 

p.  3922. 
dismissal  for  want  of  jurisdiction,  iij  713,  p.  3922. 
judgment  of  reversal,  §  713,  p.  3924. 

court  of  review  may  award  a  supersedeas,  §  713,  p.  3924. 
Suit  to  enforce  a  claim  against  the  U.  S.,  appeal  bv  plaintiff  in,  §  9.i, 

p.  594. 
Supersedeas,  §  703,  pp.  3809-3824. 

bond  in  error  and  on  appeal,  §  702,  p.  3807;  §  703,  pp.  3810,  3817. 
application  not  to  be  made  to  court  of  review,  §  703,  p.  3812. 
approval  of  bond,  §  703,  p.  3813^  §  702.  p.  3808. 
indemnity  required,  §   703,  p.  3815. 

appeals  in  proceedings  for  injunctions  and  receivers,  §  703,  p.  3816. 
trial  court  may  grant,  §  493,  p.  2618. 
injunction  pending  appeal,  §  703,  p.  3818. 
conviction  of  crime  punishable  by  death,  §  703,  p.  3819. 
custody  of  prisoners  on  habeas  corpus,  §   703,  p.  3819. 
obstructing  execution  of  writ  of,  §  703,  pp.  3821.  3822. 
summary  judgments  against  sureties,  §  703,  p.  3823. 
rights  of  surety,  §  703,  p.  3823. 
Supreme  Court,  review  by 

of  decisions  of  Federal  courts,  §  688,  ])p.  3657-3672. 

question   of   jurisdiction    must    be    one    involving    the    District 

Court   as  a   Federal  court,   §  688,  p.   3657. 
in  any  case  in  which  jurisdiction  of  court  is  in  issue.  §  688, 

pp.  3657-3662. 
in  case  question  of  jurisdiction  shall  be  certified   to  Supreme 
Court  from   court  below  for  decision,  §   688,  pp.  3662- 
3664. 
final  sentences  and  decrees  in  prize  causes,  §  688.  p.  3664. 
construction   or  application  of  Constitution,   §   688,  pp.  3664- 

3665. 
constitutionalitv  of  anv  law  or  validitv  or  construction  of  any 

treaty  of  U.  S.,'  §  688,  pp    3665,  3666. 
constitution  or  law  of  a  State  claimed  to  be  in  contravention 

of  Constitution  of  U.  S.,  §  688,  p.  3667. 
writ  of  error  on  behalf  of  U.  S.,  review  of  judgment   of  ac 

fjuittal  in  criminal  case,  §  688,  p.  3668. 
interlocutory  injunctions  as  to  orders  of  Interstate  Commerce 

Commission,  §  688,  p.  3670. 
venue  and  procedure  in  suits  to  enforce,  suspend  or  set  aside 

orders  of  board,  §   688,  p.  3670. 
alleged  unconstitutionality  of  State  statutes,  §  688,  p.  3670. 
of  decision  of  Circuit  Courts  of  Appeals,  §  688a,  pp.  3672-3676. 

see  Cfrtiorari. 
of  decision  of  Court  of  Claims,  §  690,  pp.  3693-3695. 
of  decision  of  courts  of  District  of  Columbia,  §  691,  pp.  3695-3698. 
of  decision  of  the  District  Court  of  Alaska,  §  691a,  pp.  3698,  3725. 
of  decision  of  the  courts  of  the  Island  Territories,  §  691b,  pp.  3699- 

3701;   §  693,  p.  3724. 
of  decision  of  the  District  Court  of  tlie  Canal  Zone.  §  691c,  p.  3701. 
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APPEAL  AND  EEROH   (continued)  — 

on  appeal  to  Supreme  Court,  no  objection  can  be  taken  to  the  ad- 
missibility of  evidence  not   objected  to  in  the  court  below, 

§  329,  p.  1640. 
judge  of  a  District  Court  has  no  power  to  enjoin  enforcement  of 

judgment    in    State    court    after   appeal    to    V.    S.    Supreme 

Court  and  a  supersedeas,  §  270,  p.  1345. 
Supreme  Court  to  State  court,  writ  of  error  from,  §  692,  pp.  3701-3709. 
judgments  and  decrees  of  State  courts,  §  693,  up.  3701-3705. 
cases  removed  from  State,  courts,  §  692,  "p.  3706. 
])recedence  of,  §  692,  p.  3706. 
determination     whether    Federal     question    was    decided,     §    692a, 

pp.  3709-3713. 
raising  Federal  question  in  State  court,  §   692b,  j)]).  3713-3718. 
practice  upon,  §  692c,  pp,  3718-3722. 

when  plaintiff  in  error  has  right  to  review,  §  692c.  p.  3720. 
must  be  accompanied  by  a  citation  and  a  bond,  §  692c,  p.  3721. 
Time  within  which   writs  of  error   and  appeal  must   be  taken,   8  698. 
pp.   3778-378.5. 
application,  §  698,  p.  3778. 

District  coui-'ts  to  Circuit  Court.s  of  Appeals,  §  098,  p.  3780. 
appeals  from  judgments  of  Courts  of  Bankruj)tcy,  §  698,  p.  3781. 
appeals  to  Supreme  Court,  §  698,  p.  3781. 
State  statute  as  to  time  of  suing,  §  698,  p.  3782. 
decision  containing  directions  for  decree  not   considered   a    decn-e. 

§  698,  p.  3783. 
day  in  which  order,  judgment  or  decree  entered  excluded,   §  698. 

p.   3783. 
extension  of,   §   698,  p.  3784. 
when  appeal  is  taken,  §  698,  p.  3784. 
Transcript  (see  Return  and  Record). 
Value  of  matter  in  dispute  upon,  §  696,  pp.  3757-3767. 

judgments  reviewable  without  regard  to  value.   §  696,  p.  3758. 
value  must  be  estimable  in  money,  §  696,  p.  3760. 
when  no  appeal  or  writ  of  error  can  be  maintained,  §  696.  ji.  3761. 
burden  of  proof  on  plaintiff  in  error  or  a])pellant.  §  696,  p.  3766. 
Will,  value  of  right  to  appeal  from  probate  of,  §  6,  p.  36. 
Writs  of  error,  §  699,  pp.  3785-3792. 

returnable  to  Supreme  Court  or  Circuit  Court  of  Appeals,  ]iractii-e 

and  procedure  to  obtain,  §  699,  ]ip.  3786,  3787. 
issuance  of,  §  699,  p.  3786. 
State  practice  not  followed,  J;;   699,  |).   3787. 
process,  §  699,  p.  3787. 
sealing  and  testing  of,  §  699,  p.  3787. 
writ  not  dismissed  because   returned  a  few  ilavs  after  the   return 

day,  §  699,  p.  3788. 
by  government  in  criminal  cases,  §  536,  pp.  2875-2877. 
by  defendant  in  criminal  cases,  §  536a,  jip.  2877-2884. 
amendment,   §  699,  pp.  3789,  3790. 
removal  of  causes  by,  §  699,  p.  3791. 
service  of,  §  699,  p".  3792. 
right  to  second  writ,  §   699,  p.   3792. 

granting  to  stay  execution  of  sentence  of  trial  court,  §  493,  ji.  2613. 
jurisdiction  given  Circuit  Courts  over,  §  493,  p.  2615. 
Forms  in,  see  Forces. 
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APPEARANCE— 

Generally,  -waives  service  of  subpoena,  §  162,  p.  933. 

Defined,  §  168,  p.  976. 

general,  special  and  gratis,  §  168,  p.  976. 

Effect  of,  §  170,  p.  982. 

Effect  upon  removal  of  cause,  of  want  of  general  appearance  in  Fed- 
eral court,  §  555,  p.  3053. 

General  appearance  in  Supreme  Court,  what  constitutes,  §   169,  p.  976. 

When  a  waiver  of  failure  to  serve  citation,  §  700a,  p.  3798. 
APPLICATIONS    TO    THE    COURT    (see   Interlocutory    Applications 

AND  Petitions). 
APPOINTMENT  OF  RECEIVER    (see  Receiver). 
APPRAISEMENT— 

Of  goods  taken  in  execution  under  writ  of  fieri  facias.  §  427,  p.  2091. 
APPRAISERS— 

In  admiralty,  §  573,  p.  3159. 
ARBITRATORS— 

Bill  to  set  aside  award  of,  §  79,  p.  5-19. 

Making  parties  to  suits  against  principals,  §  111,  p.  682. 

ARGUMENT— 

Of  motions,  practice  upon,  §  252,  p.  1262. 

Notice  of.  how  far  State  practice  respecting,  is  followed,  §  453,  p.  2207. 
Of  appeals  and  writs  of  error  in  the  Supreme  Court,  §  707,  pp.  3858- 
3868. 
ARIZONA— 

Constitutes  one  district,  §  66,  p.  282. 
Places  of  holding  terms,  §  66,  p.  282. 
Included  within  Ninth  District,  §  66,  p.  282. 

Time   within   which  cause   to   be   docketed   in   United    States   Supreme 
Court  in  case  of  appeals  and  writs  of  error  from,  §  698,  pp.  3778- 
3785. 
ARKANSAS— 

Divided  into  two  districts,  §  66,  p.  217. 

counties  and  times  and  places  of  holding  court  therein  enumerated, 
§  66,  p.  282. 
Districts  of,  included  within  Eighth  Circuit,  §  4,  p.   12. 
ARREST— 

In  civil  suits,  §  61,  p.  226. 

Whether  injunction  can  be  obtained  to  restrain  illegal,  §  275,  p.  1364. 

Of  prisoner  upon  a  second  warrant  pending  hearing  upon  a  return  to 

a  writ  of  habeas  corpus,  §  466,  p;  2345. 
In  civil  actions,  when  permitted,  §  471,  pp.  2397-2401. 
imprisonment  for  debt,  §  471,  p.  2397. 
discharge,  §  471,  p.   2398. 
jail  limits,  §  471,  p.  2398. 
distress  warrant,  §  471,  p.  2399. 
execution  against  otiieers,  §  471,  p.  2400. 
sale  of  lands  regulated,  §  471,  p.  2400. 
convevance  of  lands,  §  471,  p.  2400. 
levy  to  be  lien,  §  471,  p.  2400. 
exemption  from,  §  471,  p.   2401. 
requisitions,  §  471,  p.  2401. 
ART— 

Injunction  to  restrain  publication  of  works  of,  §  263,  p.  1322. 
ARTICLES  OF  WAR,  §  483d,  pp.  2536-2541. 
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ASSESSMENTS— 

Bill  to  collect,  §  82,  p.  569. 

State  statutes  imposing,  upon  streets,  §  82,  p.  569. 
Bill  to  prevent,  §  79. 
Value  in  a  bill  to  prevent,  §  7,  p.  44. 

Bill  to  collect  against  one  defendant  for  several  lots  not  multifarious, 
§    142. 
ASSIGNEE— 

In  bankruptcy  or  insolvency  cannot  enforce  collateral  obligation  given 

creditor,  §   79,  p.  546. 
When  possession  by,  not  i^ossession  by  court,  §  53,  p.  199. 
When  restriction  regarding  jurisdiction  apjilies,  §  63,  p.  261. 
Eight  of  assignor  to  sue  in  Federal  court  must  be  averred  bv  assignee 

in  his  pleading,  §  63,  p.  262. 
When  assignor  is  necessary  party  to  suit  Ijy^  §  119,  p.  719. 
Of  debentures  for  drawback  of  duties,  jurisdiction   of  suits  by,  8   76 

p.  385. 
Jurisdiction  of  suits  by,  §  63,  p.  256. 

When  assignor  a  necessary  party  to  suit  by,  §  112,  p.  687. 
Suits  by  and  against,  see  Parties. 
Pleading  by,  §  63,  p.  266. 
ASSIGNMENT— 

Removal  of  cause  in  case  of  colorable,  §  537,  p.  2896. 
Assignment  of  error,  §  701,  p.  3798. 
see  Appeal  and  Error. 
ASSISTANCE— 

Writ  of,  see  Enforcement  of  Decrees  and  Orders. 
ASSOCIATION— 

Citizenship  of  members,  how  determined,  §  48,  p.   177. 
When    members    of    unincorporated,    are    necessary    parties    to    suits 
affecting,  §  113,  p.  695. 
ATTACHMENT— 

Effect  of  state  attachment  on  Federal  jurisdiction,  §  56,  p.  212. 

To  compel  answer,  §  189,  p.  1116. 

Eemain  in  force  after  removal,  §  555e,  p.  3069. 

Effect  upon,  of  removal  of  cause  to  Federal  court,  §  555,  p.  3052. 

To  enforce  orders  and  decrees,   §  426,  p.  2084. 

Of  property,  §  470,  pp.  2385-2397. 

as  provided  by  State  laws,  §  470,  pp.  2385,  2387. 

amendment  of  writ,  §  470,  pp.  2386,  2387. 

effect  of  State  attachment  on  Federal  jurisdiction,  §  56,  p.  212. 

effect  upon,  of  removal  of  cause  to  Federal  court,  §  555,  p.  3052. 

garnishees  in  suits  by  U.  S.,  §  470,  pp.  2392,  2397. 

personal  service  of  writ,  §  470,  p.  2386. 

postal  suits,  attachment  in,  §  470,  pp.  2394,  2395. 

process  against  ministers  and  their  domestics,  §  470,  pp.  2389,  2390. 

releasing  property  from,  §  470,  pp.  2388,  2389. 

replevy  of  property  taken  under  revenue  laws,  §  470,  p.  2389. 

State  practice  when  followed,  §  470,  pp.  2385,  2397. 

wages  of  seamen  not  subject  to  attachment,  §  470,  p.  2391. 

writs  of  attachment  in  Federal  courts  before  jurisdiction  ])V  service 

of  original  process,  §  470,  p.  2386. 
motion  to  quash,   §  470,  pp.  2393,  2394. 
value  of  matter  in  dispute,  §  9,  p.  47. 

see  also  Enforcement  of  Decreks  and  Orders;  G.\rnisiiment. 
ATTENDANCE— 

Of  witnesses,  §§  340-343,  pp.  1733-1746. 
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ATTORNEYS— 

Liens  of,  §  -4223,  p.  2074. 

Making  parties  to  suits  against  principals,  §   111,  p.  679. 

Right  to  practice  in  courts  of  the  United  States,  §  169,  p.  977. 

See  also  Counsel;  Court  of  Clauis. 
ATTORNEY'S  FEES— 

Part  of  the  jurisdictional  amount,  §  20,  p.  69. 

Which  are  taxable  as  costs,  amounts,  §  416,  p.  2018. 

Belonging  to  party,  and  not  to  the  attorney,  §  416,  p.  2019. 

See  Bankruptcy  ;  Fees. 
ATTORNEY-GENERAL— 

Proceedings  by,  for  lawful  occupancy  of  land,  §  81,  p.  567. 

Allegations   in   bill  to   impeach   patent    or   other   grant    in   action   not 
brought  by,  §   131,  p.   750;   §   144.  p.   808. 

Motions  on  behalf  of,  §  251,  p.  1261. 

Injunctions  to  restrain  corporations  at  suit  of,  §  264,  p.  1.32.''. 

Information  by,  §  131,  p.  744;   §  274,  p.  1359. 

Intervention  by,  §  258,  p.  1302;   §  3,  p.  5;  §  131,  p.  749. 

Right  of  precedence,  §  252,  p.  1262. 
AUCTION— 

Sales  at  public,  by  masters,  §  394,  p.  1931. 
AUCTIONEERS— 

Parties  to  suits  against  principals,  §  111,  p.  682. 
AVOIDING  DECREES— 

Bills  for,  §  452,  p.  2198. 

B. 

BAIL— 

Admitting    prisoner    to,    pending    hearing    upon    a    return    to    writ    of 

habeas  corpus,  §  466,  p.  2355. 
Given  in  cause  prior  to   removal  to   Federal   court,   effect   of   removal 

on  same,  §  555,  p.  3052. 
On  allowance  of  writ  of  error  to  review  a  conviction  of  a  capital  or 
infamous  crime,  §  703,  p.  3819. 
see  Practice  in  Criminal  Cases. 
BAILIFF'S  ACCOUNTING,  §  79,  p.  554.       . 
BALANCE— 

Decree  for,  in  foreclosure  of  mortgage,  §  404,  p.  1987. 
BANK— 

Bill  against,  §  28,  p.  101. 

Receiver  of,  when  a  proper  party  to  suits  against,  §  113,  p.  693. 

Creditors  of  an  insolvent,  necessary  parties  to  suit  by  stockholders  to 

cancel  certificates  of,  §  113,  p.  693. 
Of  what  State  national,  is  regarded  a  citizen,  §  47,  p.  169. 
Appointment  of  receiver  of  property  of  national,  §  302,  p.  1482. 
see  National  Bank. 
BANKRUPTCY— 

Definitions  of  words  and  phrases  in  bankruptcy  law,  §  608,  p.  3256. 
Jurisdiction 

in  general,  §  608,  pp.  3254-3263. 

over  attorneys,  §  608a,  pp.  3263-3265. 

by  consent,  §  609,  pp.  3265-3268. 

over  matters  and  proceedings  in,  §  5,  p.  19;   §  608,  pp.  3259-3265; 

§  635,  pp.  3363-3368. 
over  plenary  suits,  §  5,  pp.  19,  20;  §  610.  pp.  3268-3274. 
extraterritorial,  §  611,  pp.  3274-3276. 
ancillary,  §  612,  pp.  3276-3279. 
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HAXKHri'TCV    (t-uiitimiedj  — 

of  .State  courts,  in  cases  affecting,  §  613,  pp.  3280-3285. 
as  affected  by  residence  or  place  of  business,  §  614,  pp   '3285-3''91 
to  give  court  jurisdiction,  residence  of  bankrupt  must  be  bona  fide' 
§  614,  p.  328;j.  ' 

Practice,  in  genera],  §   615,  pp.   3291-3293. 

When  District  Court  may  take  property  from  State  Court    S  53    p    198 
Acts  m    bankruptcy,    §jj    620-626,    pp.    3313-3327. 

fraudulent   transfer,   concealment    or    removal   of   Droncrtv     8    6"1 
pp.  3214-3316.  '      '       -'^    8      -   . 

transfer   of   property   with    intent    1o   create    a    preference     S    6"'^ 
pp.  3316-3320.  •■    ^      ""' 

])references  by  legal  proceedings,  §  623,  pp.  3320-3322. 
general  assignments  for  })enefit  of  creditors,  §  624,  pp.  3322-3323 
appointments  of  receivers  or  trustees,  §  625,  pp.  3323-3326 
admission  in  writing,  §  626,  jjp.  3326-3327. 
Adjudications  of,  §  637,  pp.  3375-3381;   8  637a'  pi).  3381-3385 
Arrest  of  bankrupt,  §  632,  p.  3347. 
Bankrupts 

individuals  who  may  be,  §  616,  pp.  3293-3297. 
corporations,  §  617,  pp.  3297-3299. 
unincorporated  associations,  §  617a,  p.  3299. 
partnerships,  §  618,  pp.  3300-3306. 
Circuit  Court  of  Appeals,  review  by,  §  666,  nn.  3569-3578. 
Claims 

proof   and   allowance   of  claims,   §   645,  pp.   3463-3475. 

what  proof  of  claim  shall  consist,  §  645,  pp.  3463-3467. 

what  debts  of  bankrupt  may  be  proved  and  allowed  against  his 

estate,  §  645,  jip.  3467-3476. 
when  security  is  surrendered,  claim   may   be  allowed  without 

deduction,  §  645,  p.  3469. 
objections  to  claims  need  not  be  under  oath,  §  645,  p.  3469,  n.  9. 
proof  of  claim  may  be  amended,  §  645,  p.  3466,  n.  4.     '    ' 
time  to  file  claim  cannot  be  extended,  §  646,  p.  3476. 
disalloAvance    of   claim    is    res    adjudicata   in    subsequent    suit 
upon  same,  §  645,  p.  3468. 
time    for    proof    of    claim,    §    646,    pp.    3476-3478. 
provable  claims,  §  647,  pp.  3478-3480. 
set-offs  and  counter-claims,  §  648,  pp.  3481-3488. 
priorities  and  liens,  §  649,  pp.  3489-3503. 

the  order  of  payment  of  debts,  §  649,  p.  3491. 
lienor  may  lose  priority  for  laches,  §  649,  p.  3501. 
compositions,    §    653,   pp.   3518-3524. 

when  bankrupt  may  offer  terms  of  composition,  §  653,  p.  3518. 
when  judge  shall  confirm  composition,  §  653,  p.  3521. 
confirmation  of   composition   may  be  denied,   §   653,  p.   3521, 
n.  13. 
Creditors 

who  may  petition  for  involuntary  bankruptcy,  §  619,  pp.  3307-3313. 

number  to  join,  §  619,  pp.  3307,  3308. 
general  assignment  for  "benefit  of,  §  624,  p.  3323. 
process  and  notices  to,  §   629,  p.  3339. 
support  of  allegations  in  petition  by,  §  639,  p.  3409. 
notice  by  mail  of  examinations  of  l)"ankrui)t.  S  638a    pi)   3398-3404 
meetings  of,  §  640,  pp.  3409-3414. 
who  is, secured  creditor,  §  640,  pp.  3410,  3411. 
who   may   vote  at   meetings,   §    640,   pp.    3410,   3411. 
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BANKEUPTCY   (continued)— 

creditors  of  finn  have  priority  over  creditors  of  individual  members, 

§  649,  p.  3497. 
burden  of  proof  to  support  specifications  on,  §  655,  p.  3536. 
when  bankrupt  and  creditors  not  generally  necessary  parties,  §  li;!, 
p.  692. 
Declaration  and  payment  of  dividends,  §  652,  pp.  3514-3518. 
Discharge  of  bankrupts,  §  655,  pp.  3527-3538. 

when  application  for  discharge  may  bo  filed,  §  655,  p.  3527. 

of  what  debts  discharge  in  bankruptev   releases  bankrupt,   §   655, 

p.  3530. 
specifications  of  objections  to  discharge   must   be  verified,   §   655, 

p.    3532,    n.    8. 
judge  to  decide  bankrupt 's  right  to  discharge,  §  655,  p.  3529. 
revocation  of,  §  658,  pp.  3550-3552. 
petition  for  revocation  to  state  discharge  obtained  through  fraud 

of  bankrupt,  §   658,  p.  3551. 
obligations  released  by,  §  657,  pp.  3545-3550. 
obligations  not  released  by,  §  657,  pp.  3545-3550,  notes, 
grounds  for  refusing,  §  656,  pp.  3538-3545. 
Evidence,  §  639,  pp.  3405-3408. 
Examinations  in, 

of  bankrupt,  §  638a,  pp.  3398-3402. 

ten  days'  notice  to  creditor  of  examination  of,  §  638a,  p.  3398. 
before  whom  held,  §  638a,  p.  3400. 
penalty  for  failure  to  appear,  §  638a,  p.  3402. 
of  strangers,  §  638b,  pp.  3402-3405. 
before  whom  held,  §  638b,  p.  3404. 

of  third  person  to  proceeding  is  discretionary,  §  638b,  p.  3402. 
Exemptions  of  bankrupt  property,  §  650,  pp.  3504-3512. 

when   no   tioistee   appointed,   court   sets   apart   exemptions,    §    650, 

p.  3509,  n.  10. 
exemptions  should  be  claimed  in  schedules,  §  650,  p.  3509. 
Exemption  of  bankrupt  from  arrest,  §  651,  pp.  3512,  3513. 
Pees 

costs  and  fees,  §  659,  pp.  3552-3556. 
clerk's  fees,  §  660,  pp.  3556,  3557;   §  417,  p.  2028. 
marshal's  fees,  §  661,  pp.  3557,  3558. 
referee's  fees,  §  662,  pp.  3558-3560. 
trustee's  fees,  §  663,  pp.  3560-3563. 
receiver's  fees,  §  664,  pp.  3563,  3564. 
attorney's  fees,  §  665,  pp.  3564-3569. 
Injunctions  in  aid  of,  §  633,  pp.  3348-3356. 

injunction  may  be  granted  against  prosecution  in  State  Courts  to 

collect  debts,  §  633,  p.  3352. 
Avhat  matters  court  of  bankruptcy  can  enjoin,  §  633,  p.  3353. 
referee  may  issue  injunction,  §   633,  p.  3355;   §  638,  p.  3391. 
injunction  mav  be  issued  without  notice,  §  633,  p.  3355. 
Law  of  1898,  pp.  4729-4770. 
Parties  in,  §  616,  p.  3293. 
Petitions.  §  627,  pp.  3327-3333. 

schedules,  §  627a,  pp.  3333-3334. 
amendments  to,  §  628,  pp.  3335-3339. 
who  may  file,  §  616,  p.  3293. 
fees  on  filing,  §  644,  p.  3458. 

person  against  whom  involuntary  petition  filed  entitled  to  trial  by 
jun,-,  §  637,  p.  3377. 
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BANKRUPTCY   (continued)  — 

revocation  of  discharge,  S  658,  p.  3551. 
for  review,  §  668,  pp.  3587-3592. 
Pleadings  by  respondents,  §  630,  p.  3342. 
Preferences 

right  of  trustee  to   set   aside   preferences,  liens  and   conveyances, 
§  644,  pp.  3440-3463. 
wlien  set  aside,  §  644,  pp.  3440-3463. 
.iurisdiction  of  suits  to  set  aside,   §  610,  p.  3268;   §  644,  pp. 

3447-3451. 
practice  in  such  suits,  §  644,  pp.  3460-3463. 
Avhat  liens  are  dissolved  by  adjudication,  §  644,  p.  3440. 
Avhat  preferences  may  be  avoided,  §  644,  pp.  3445-3451. 
liens  given  or  accepted  in   good   faith   not   affected  by   bank- 
ruptcy, §  644,  p.  3451. 
trustee  must  prove  creditor  had  reasonable  cause  to  believe  of 

intention  to  give  preference,  §  644,  p.  3441,  note  1. 
suit  to  recover  preference  should  be  brought  in  equity,  §  644, 

p.  3460. 
what  bill  must  contain,  §  644,  p.  3460. 
transfer   of   property   with   intent   to   create   a    preference,    §    622, 
pp.  3316-3320. 
knowledge    of   debtor    to    create    preference    material,    §    622, 

p.  3317. 
what    acts    are    held    to    he    transfers    with    intent    to    create 
preferences,  §  622,  p.  3317. 
by  legal  proceedings,  §  623,  pp.  3320-3322. 
Receivers,  §  634,  pp.  3356-3363. 

when  referee  may  appoint  receiver,  §  634,  p.  3357. 

receiver  is  merely  custodian,  §  634,  p.  3358. 

receiver  mav  be  authorized  to  carry  on  business  of  bankrupt,  §  634, 

p.  3361. 
receiver  may  be  authorized  to  borrow  monev  and   issue  receivers' 
certificates,  §  634,  p.  3361. 
Reclamations,  §  649a,  pp.  3502,  3503. 
References,  §   638,  pp.   3385-3398. 

referees  appointed  by  court  of  bankruptcy,  §  638,  p.  3385. 
jurisdiction  of  referees,  §  638,  p.  3386. 
duties  of  referees,  §  638,  p.  3387. 
referee  may  order  sale  of  assets,  §  638,  pp.  3390. 
referee  may  make  sunnnary  order  for  payment  of  money  or  delivery 
of  p"^roperty  held  by  bankru])t,  §  638,  p.  3390. 
Reopening  estates,  §  654,  pp.  3525-3527. 
Review  by  Supreme  Court  of  V.  S.,  §  669,  pp.  3592-3597. 
Summary  orders 

for  payment  of  money  or  delivery  of  property,  §  635,  p.  3363. 
court  of  bankruptcy  may  determine  validity  of  all  claims  against 

property  in  possession  of  baukru})t,  §  635,  p.  3368. 
application  for  order  for  payment  of  money  or  delivery  of  property 

should  be  based  on  written  jietition,  §  635,  p.  3368. 
notice  of  jiroceeding  necessary,  §  635,  p.  3369. 
order  may  be  enforced  by  imprisonment,  §  635,  p.  3372. 
Trials,  §  637,  pp.  3375-3384.' 

person  against  whom  involuntary  petition  filed  is  entitled  to  a  trial 

by  jury,  §  637,  p.  3377. 
right  to  jury  trial  may  be  waived,  §  637,  p.  3376. 
how  trial  conducted,   §  637,  p.  3381. 
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BANKEUPTCY   (continued)  — 
Trustees 

when  suits  can  be  instituted  bv,  §  608,  p.  3254. 

appointment  of,  §  640,  pp.  3409-3-116;  §  625,  pp.  3323-3326;  §  650, 

p.  3509,  note  10,  506t,  p.  2728. 
qualifications  of,  §  641,  pp.  3415-3416;  §  506t,  p.  2730. 
accounts  and  reports,  §  642,  p.  3425. 
duties  of,  §  642,  pp.  3420-3427. 
title  and  powers  of,  §  643,  pp.  3427-3440. 
arbitration  of  controversies  by,  §  643,  pp.  3438,  3439. 

trustee  may  compromise  or  prosecute  suits,  §  643,  p.  3439. 
judgment  against,  cannot  be  enforced  by  levy,  §  643,  p.  3436. 
sale  of  bankrupt's  property,  §  643,  p.  3427,  note  1. 
what  property  passes  to  trustee,  §  643,  p.  3427,  note  1. 
what  transfers  bv  bankrupt  trustee  may  avoid,   §   643,  pp.   3439, 
3440. 
Warrants  of  seizure,  §  631,  p.  3345. 
Forms,  see  Forms. 

see  Appeal  and  Error;   Indictments. 
BEARER— 

When  order  or  draft  is  payable  to,  §  63,  p.  257. 
BIDS— 

At  master's  sales,  §  394,  p.  1938,  n.  45. 
BILL— 

■    Accounting,  for,  §  151  d,  p.  894. 
Address  and  introduction 

address  and  introduction,  rules  relative  to,  and  form  of,  §§  134,  135, 

pp.  755-762. 
taking  advantage  of  omission  as  to  residence  of  parties  and  other 
defects  in  address  and  introduction,  §  135,  p.  759. 
Administrator,  against,  by  next  of  kin,  §  79,  p.  544,  n.  1 ;  §  44,  p.  152; 

§  54,  p.  199. 
Affidavits  to,  when  required,  §   156,  p.  919. 
Alimony,  to  collect,  §  151c,  p.  891. 
Allegations 

as  to  jurisdiction,  §   145,  pp.  810-825. 

as  to  value  of  matter  in  dispute,   §   6,  p.   39. 

in  bills  to  impeach  patent  or  other  grant,   §   137,  p.   768,  n.  11; 

§  144,  p.  808. 
as  to  permission  from  attorney-general,  §  131,  p.  749. 
Amendment  of,  §§  211-213. 

when  may  be  amended,  §  209,  p.  1163. 

when  copy  of,  required  to  be  furnished,  §  209,  p.  1163. 

what  amendments  may  be  made,  §  211,  p.  1171. 

amendment  by  pleading  matters  subsequentlv  to  tlio  filing  of  the 

bill,  §   212,  p.   1176. 
proceedings  upon  an  amended  bill,  §  213,  p.  1178. 
when  amended,  may  be  disregarded  at  hearing,  §  376,  p.  1858. 
Ancillary  jurisdiction 

to  set  aside,  construe,  etc.,  a  judgment  or  decree,  §  51,  pp.  181,  182. 
to  interfere  with  the  enforcement  of  an  interlocutory  decree,  §  51. 
for  reformation  of  policy,  when  ancillary,  §  51,  p.  183. 
Assignee  to  enforce  assignor's  right,  bill  by,  §  79,  p.  544,  n.  1. 
Bills  by  U.  S.,  see  Informations. 
Bondholder,  §  79,  p.  549,  n.  20. 
Bonds,  to  compel  issue  of,  §  79,  p.  552,  n.  36. 
Boundaries,  bills  to  determine  controversies  as  to,  §§  3,  131,  p.  746. 
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BILL   (continued) — 

Cancellation  of  documents,  bill  to  compel    S  79    n    114 

Certainty,  §  137,  p.   766.  ^     '  ^       '  P"     •^^• 

not   necessary  to   charge   admissions   specifically   i„   order   to   ^.ive 
^  them  in  evidence,  8   137    dti    7«8  -vrq  '  ^    ^ 

Certiorari,  §  159',  p.  927.  '  ^^'         '         ' 

Clouds  on  title,  bills  to  set  aside 
to  quiet  title,  §  151,  p.  903. 

to  cancel  marriage  contract,  §  151f,  p    903    n    5 
to  set  asid^e  contract  entered  into  T^•hile  into'xic^ited,  §  Jolf,  p.  903, 

to  set  aside  contract  obtained  by  fraud,  8  151f   p   003    n    1 
Contracts,  bills  to  cancel  illegal,  §  79,  p.  5;  5    n    49  ^'         ' 
Corporation,  to  dissolve,  §  79    p    54.1 '  ^  '  "'  ^"• 

to  control,  §  79,  p.  545.   '  ' 

Creditor's  bill,  §  I51d,  p.  894 

Damaai'^T  ^'^^^^''^^^^  ^««^ts  applied  to  debt,  §  15 Ic,  p.  891 
Damages  for  a  conversion,  §   79,  p.  553    n    39  '!•«•'• 

Definition  and  classification  of,  §   13"    pp  '  750  75" 

into  original,  not  original,  bills  in  the  natur^of  original    orininai 

bills  m  the  nature  of  bills  not  original,  §  132    p    '  75  fS 

when  court  will  take  jurisdiction  of  bills  not  or  .'i„nl  //so^,    Jg' 

ordmary  kind,  which  seek  relief  concerning  righl     lii  n.V'  ;i^f,f 

tiff  m  opposition  to  defendant,  s  139  %    -r.o     "  '^  '*''""' 

Discovery,  §  347,  p.  1750.  ^         '  P"   '■^- 

Dismissal 

dismissal  of,  upon  hearing,  §  377    p    186] 
without  hearing,  §§  360-362,  pp.  'isio-lSlS. 
iiixammation  of  witness  abroad,  S  79    p    549 

Exhibition  on  Sunday,  bills  to  enjoin  the  opening  of   s  79   „    111    .,    - 
Franie  of  bill  in  equity,  §  133,  pp.  752-755         ^      '  '       '  ^  '  ''■'^'  ""  •'"• 

''"'pp.   ?52.75r'''"^    considered,    clauses    enun,erated,    §    133, 

common^  confederacy   clause    no    longer   deen.e.I    essential,    §    133, 


cha_rgi_ng  part  no  longer  deemed  essential,  8  133    „ 
jurisdiction  clause  no  longer  deemed  es.sential,  s'  13 

Fraudulent  misrepresentation,   8   79    n    147    ,,    n 

Inconstocy   and  bills   with   a   double   aspect,'  §    13S.   p.    775:    ;<    154, 

asking  for  relief  in  alternative,  wlieii  ;ill„w,.d    s   T>v    „    77- 
Informations  and  bills  by  U.  S.  .HK.u.d,  ^   l.,8.  p.  ^7.,. 

information  under  English 'practice,   8   l.;i     p    744 
relator  under   English  practice,   8    131,' p    744  ' 
distinctions  between  information  and  bill.  8  "isi     p    744 
effect  of  death  of  relator  upon  proceeding.s,%  13    '  p    741 
filing  of  bill  by   government   of  United    States,  \    I'n     .i    74I 
.    informations  in  courts  of  some  of  the  States   8  131         Vio 

Injunction,  bills  for,  §   79,  p.   551.  '  iw^Nrntnt.  (s   j.,i,  j,.    ,4,,. 

injunction   not  prayed' for   in,'  8   290    1.     14'X) 

Insurance  policy,  bill  to  collect,  8   79    p  '51'>  ■ .,  ^Vc. 

Interpleader  ^ "       "'  • 

bills  of  interpleader,  who  may  file,  an.!  •■onte..;.  of    ^ 
in  the  nature  of  interpleader,  §  158    p    9'>(j  '   ^ 


l-w.  p.  92(1. 
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BILL   (continued) — 
Judgment 

to  set  aside  or  stay  procoedings  under,  of  State  court,  §  5o,  p.  198; 

§  270,  p.  1340. 
to  set  aside,  §  79,  p.  549. 

to  set  aside  judgment  or  det-ree  for  fraud,  §  79',  p.  549;  §  51,  p.  281. 
Legatee  against  executors,  by,  §  79,  p.  544. 
Libels,  to  enjoin,  §  79,  p.  552,  n.  35. 
Married  woman,  bills  by,  §  79,  j).  544,  n.  1. 
Multifariousness 

multifariousness,  in  general.  §  139,  pj).  780-782. 

defined,  §  139,  p.  780. 

by  misjoinder  of  plaintiffs,   §  140,  ]>.   782. 

who  can  be  properly  united  as  plaintiffs,  §   140,  ]>.   782. 

privity    between    plaintiffs    usually    essential;    exe-eptions,    §    140. 

p.  785. 
by  misjoinder  of  defendants,  §  141,  p.  788. 
without  misjoinder  of  parties,  §   142,  p.  798. 
objections  for  multifariousness,  §   143,  p.  801. 
when  bill  is  not  multifarious.  §   142,  p.  799. 
doubt  in,  construed  against  the  pleader,  §  144,  p.  808. 

general,  referred  to  allegations,  specific,  §  144,  p.  808.  •- 

special  provisions  of  the  Federal  equity  lules  and  practice  as  to  ^ 

bill,  §  144,  p.  804. 
Municipal  corporation  to  enjoin  sale  of  property  on  execution,  §  79,  p. 

544,  n.  1. 
Municipal  ordinance,  to  set  aside,  §  79,  p.  554-. 
Narrative  or  stating  part  of  bill,  §  136,  pp.  762-766. 

drawn  without  reference  to  technical  rules,  §  136,  p.  763. 
to  contain  all  facts  essential  to  plaintiff's  cause  of  action,  §  136, 
p.   763. 
Navigation,  bills  to  remove  obstruction  to,  §  79,  p.  551,  n.  35. 
Note,  bills  to  collect,  §  79,  p.  552,  n.  36. 
Partition,  §  79,  p.  553^  n.  38. 
Patents 

bills  to  enjoin  the  infringement  of  i)a tents,  §  146,  p.  830. 
against  infringer  of  a  patent,  §  146,  p.  830. 
for  a  j)atent  when  refused  by  commissioner,   §  147,  p.  848. 
to  quiet  possession  under  land  patent,  §  79,  p.  554,  n.  41. 
to  cancel  patent  obtained  by   fraud,   §  79,  p.  555. 
Prayer  for  relief,  §  154,  p.  913. 

form  of,  §   154,  p.   913. 
President 

against  President  of  United  States,  §  94,  p.  593. 
Principal  agent,  bills  by,  §  79,  p.  554,  n.  1.  ' 

Property 

real,  to  obtain  possession,  §  79,  p.  553.   .        __  ■  j 

personal,  to  obtain  possession  of,  §   79,  p.  553.  ' 

Public  oflBcer,  bill  to  remove,  §  79,  p.  551.  n.  35. 
Pleading  waivers  and  offers 

to  enjoin  collection  pf  taxes,  §  15.i,  ji.  9ln. 
against  state  board  of  equalization,  §  153,  p.  9ln. 
Political  rights,  bills  to  protect.  §  154,  p.  917. 
Railroad  commission,  §  79,  p.  552,  n.  36. 
Rules  of  equity  ])leading  as  to  bills,  §  141,  )>.  788. 
Scandal  and  impertinence,  5;§  237,  238,  pp.   1236-1242. 

remedv  in  case  of  scandal  or  impertinence,  §  239,  p.  1242. 
remedy  bv  one  not  a  party  to  the  suit.  §  239,  p.  1242. 
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BILL    (contimiod)  — 

Signature,  §  155,  p.  918. 
Specific  performance 

of  contract  for  sale  of  corporate  stoi-k,   §   151e,  p.   900. 

to  compel  railroad  to  maintain  a  terminus,  §  lale,  p.  898. 

to  compel  specific  performance  of  contract  to  hnild  railroad,  §  151o, 

p.  898. 
to  enforce  decree,  §   151  e,  p.  901. 
to  cancel  in.surance  policy,  §  151e,  p.  900. 
State  law  creating  new  rights  enforced  by  Federal  courts, 
for  cancellation  of  usurious  securities,  §  82,  p.  570. 
to  set  aside  will  for  fraud,  §  82,  pp.  .567,  568. 
to  quiet  title  to  land,  State  statute  authorizing,  §  82.  p.  569. 
Stock,  bills  to  compel  transfer  of,  §  79,  p.  515. 
Stockholders',  §  77,  p.  547,  n.  11;  §  14.5,  p.  809. 
Tax,  to  compel  levy  of,  §  79.  p.  5.52. 
Taxpayers,  bills  by,  §  151  g,  p.  906. 

to  ])revent  assessment,  8   151g,  p.  906. 

to  enjoin  municipality  from  expending  funds,  §   15 Ig,  p.  906. 
Testimony,  bill  to  perpetuate,  §  79,  p.  549;   §  345,  p.   1746. 

to  take  testimony  dc  bene  esse,  §  346,  p.  1950. 
Trustees 

debtor  of  trust  estate,  bills  against,  §  79,  p.  544,  n.   1. 
bills  against,  §  79,  p.  544,  n.  1. 

for  possession  of  land  held  in  trust,  bills  by,  §  79,  p.  554. 
Waivers  and  offers  in.   §  153,  p.  907. 
Wills 

to  .set  aside  probate,  §  79,  p.  549,  n.  22. 
to  cancel  will,  §  79,  p."  549,  n.  22. 
Forms    in,    see    FoRJts;    .Iukisdictiox  ;    Cross-Bills;    Paktie.s.    Tak- 
ing Bills  Pro  Conffsso;   Dismissing  Bills  Otherwise  than 
AT  A   Hearing;    Corrtction    of   Decree   Otherwise   tfian   i:y 
Appeal. 
BILL  OF  COSTS  (see  Taxation). 

BILLS  IN  THE  NATUEE  OF  BILLS  OF  REVIEW,  §  450,  p.  2194. 
BILLS  OF  EXCEPTIONS— 

Principles  relative  to,  in  admiralty,  §  578,  p.  3168. 
see  Exceptions. 
BILLS   OF   EXCHANGE— 

Injunctions  to  restrain  negotiation  or  indorsement  of,  §  267,  p.  1334. 

Transfers  of,  §  272,  p.  1356. 

Jurisdiction  in  suits  affecting,  §  5,  p.  14 ;   §  63,  p.  259. 

Suits  by  assignees  of,   §  63,  pp.   256.  257. 

Suits  by  payee,  §  63,  p.'  263. 

Checks,  §  63,  p.  259. 

see  Foreign  Bill  of  Exchange. 
BILLS  OF  LADING— 

How  far  decisions  of  Slate  courts  relative  to,  nre   binding  upon   Fed 
eral  tribunals,  §  477,  p.  2449. 
BILLS  OF  PARTICULARS,  §  522,  p.  2780;   §  242,  p.  1240. 
No  part  of  indictment,  §  522,  p.  2780. 
When  bill  may  be  ordered,  §  522,  p.  2780. 
When  denied,  §  522,  p.  2780. 

Grant  of,  lies  within  discretion  of  court,  §  522,  p.  2781. 
Distinction  between  motions  to  make  pleadings  more  definite  and  cer- 
tain and  bills  of  particulars,  §  240,  p.  1245. 
In  general,  §  242,  p.  1248;  §  522.  p.' 2780. 
Practice  upon   motion  for,  §§  243,  250. 
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BILLS  OF  PAETICULARS    (coutinued)— 

Remedy  for  failure  to  give,  §  244,  p.  1251. 

Form  of,  §  245,  p.   1252. 

Amendment  of,  §  246,  p.  1253. 

(See  Practice  in  Criminal  Cases). 
BILLS  OF  PEACE— 

Necessary  parties  to,  §  112,  p.  69U. 

Defined,  characteristics,  §  266,  p.  1332. 

Jurisdiction  in,  §   140,  pp.  785-786;    §   141,  p.   796. 
BILLS  OF  REVIEW— 

.Turisdietion  of,  §  51,  p.  188. 

Definition  and  characteristics  of,  §§  447-449,  pp.  2179-2188. 

For  errors  of  law,  §  447a,  p.  2179. 

Provisions  peculiar  to,  for   matters   of   fact   newly    discovered,   §   448, 
p.  2184. 

Provisions  common  to  all,  §  449,  p.  2188. 
BILLS   OF   REVIVOR— 

By  what  acts  suits  are  abated,  §  216,  p.  1187. 

Effect  of  abatement,  §  217,  p.  1194. 

When  a  suit  may  be  revived,  and  effect  of  revivor,  §  218,  p.  1196. 

Who  may  revive  a  suit,  §  219,  p.  1198. 

Effect  of  revivor,  §  218a,  p.  1197. 

Manner  of  revivor,  in  general,  §  221,  p.  1202. 

Definition  and  parties  to  bills  of  revivor,  §  222,  p.  1204. 

Frame  of,  and  requisites,  §  223,  p.  1205. 

Proceedings  upon,  §  224,  p.  1206. 

Bills  in  the  nature  of  bills  of  revivor  in  general,  §  225,  p.  1209. 
frame  of,  and  proceedings  thereupon,  §  226,  p;  1211. 

Bills   of   revivor   and   supplement,    definition   and   requisites,    §    228,   p. 
1214. 

Supplemental  bills  in  the  nature  of  bills  of  revivor,  §  229,  p.  1215. 

What  renders  a  suit  defective,  §  230,  p.  1215. 

Supplemental  bills,  §  231,  p.  1218. 

parties  and  frame  of,  §  232,  p.  1226. 
proceedings  upon,  §  2.33,  p.  1228. 

Bills  in  the  nature  of  supplemental  bills,  in  general,  §  234,  p.  1231. 

Frame  and  requisites  of,  §  235,  p.  1233. 
proceedings  upon,  §  236,  p.  1234. 
BILLS  OF  REVIVOR  AND  SUPPLEMENT  (see  Bills  of  Revivor). 

BLIND  person- 
How  to  verify  afladavit,  §  335,  p.  1709. 
BOARD  OF  GENERAL  APPRAISERS,  §  76,  p.  385. 
BOND— 

Bill  to  compel  issue,  §  79,  p.  552,  n.  36. 

Value  of  matter  in  dispute  in  a  suit  on  a,  §  6,  p.  34. 

Suits  on,  required  by  Federal  orders,  §  33,  p.  118. 

Bill  to  set  aside,  regulate,  etc.,  §  5l,  pp.   181,  182. 

Bill  in  Federal  court  to  compel  payment  of  interest  on,  out  of  taxes, 
§  105,  p.  662. 

Parties  to  bill  to  restrain  an  illegal  issue,  of,  §  119,  p.  724. 

When  required  by  State  statute  upon  injunction,  §  83,  p.  575. 

Collection  of  injunction  bonds,  §  298,  p.  1457.  'fe:^ 

By  receiver,  §  319,  p.  1607. 

Filed  with  petition  for  removal  secures  right  to  costs,  §  408,  p.  1994. 

How   far   decisions   of   State   courts    relative    to    municipal   bonds    are  ■ 

binding  upon  Federal  tribunals,  §  477,  p.  2450;   §  375,  p.  1855.  I 

On  removal  of  cause,  §  547,  p.  3000.  "^ 
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BOND   (continued)— 

Given  in  a  cause  prior  to  removal  to  Federal  court.  .'flV.-t   of  roinovil 

on  .same,  §  547,  p.  3000. 
To  marshal  in  aVlniiraltv,  §  572,  p.  3158 

BONDHOLDEES-''''"'^'''"^'"'''''''"^''''''''  Removal  to  Fku  k.u.  Co.  kt. 
Bill  by,  §  79,  p.  549,  n.  20. 

Trustee  of,  on  same  side  of  suit  as,  §  41,  p.   l.ST. 

Parties  to  suit  by,  of  bonds  secured  bv  a  trust  morttraac  5J  H"    \>    (384- 
§  113,  p.  699.  '  «  ^      s     --.  I  ■ 

Suit  by  minority  of  to  foreclose,  §  !];;,  p.  7o(i. 

Parties  in  foreclosure  suits  by,  §  11:5,  ]>.  700. 

Suit  ag^ainst  a  committee  of,  representincr  a  class    S    115    i,    7(i(i 

•Suit  by.  a^^ainst  State,  §  105b,  p.  662. 

Suits  by   plaintiff  on   behalf  of  himself  and   otlicis   siniihirlv  situatrd 

§  114,  p.   701. 
When    trustees    of    railroad    mortsa,ir(.    iuhmI    not    be    m-.nh-    parties    to 

foreclosure  suit  by,  ij  118,  p.  713. 
Obtaining  injunction  in  suit  affecting  corporation.  §  264,  p.    1324. 
Of  corporations,  appointing  receivers  at  suit  of,  8  302    n  'l48'>-  S  Vl"-! 

p.  1483.  '  -,  s       -  , 

BOOKKEEPER— 

Of  corporation,  when  might  be  nuide  party  to  suit  against  .-orpoiation 

under  English  iiractice,  S  111,  p.  679. 
BOOKS—  - 

Introduction  of,  in  evidence,  §§  333a-b-c-d-e-f-g-li-i-,jk-lni-ii(.,  pp.  1657- 
1694. 
BOUNDARIES— 

Suits  by  States  to  determine,  §  3,  p.  5. 
Proper  mode  of  proceeding  in'  case  of  disputed    S  3.  v    9 
BOWMAN  ACT,  §  96,  p.  598.  i  •     ■ 

BREACH  OF  CONFIDENCE— 

Defendant   may  demur   to  bill   if    his   answer   would    i)i\(d\c   a     S    348 
p.  1759.  '    ^ 

BREACH  OF  CONTRACT— 

Injunctions  to  prevent,  §  267,  p.  1334. 

Injunctions  to  prevent,  in  matters  not  affecting  land,  S  -'Hi     i)    MiiO 
BRIEFS  IN  APPELLATE  COURTS— 

To    be    filed    with    clerk,    and    furnished    to    counsel    on    opposite    side 
§  707,  pp.  3861,  3862.  '       ' 

What  to  contain,  §  707,  p.  3862. 

see  also  A.mendments  to  Rules  of  Circuit  Court  ok  Appeals 
BURDEN  OF  PROOF— 

In  showing  diverse  citizenship,  §  46,  p.  167. 
see  Evidence. 

C. 
CALENDAR— 

Of  motions.  §  252,  p.  1262. 
Bringing  suit  to  a  hearing,  §  369,  p.  1841. 
Precedence  of  appeals  on,   S  707,  pp.  3858-3860 
.CALIFORNIA— 

Divided  into  two  districts,  §  66,  p.  284. 

counties  and  times  and  places  of  holding  court  therein  enuilierated 
§  66,  p.  284. 
Districts  of',  included  within  Ninth  Circuit,  8  4,  p.  12 
CANADIAN   SHIPPING   ACT,   §   593,  p.   3207. 
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CANAL  ZONE— 

District  Court  of,  jurisdiction,  §  70a,  p.  351. 

Review  of  decisions  of  District  Court  of,  §  4,  p.  10;   §  6yic,  p.  3701. 
CANCELLATION— 

Of  instruments,  §  79,  }ip.  554,  555. 
CAPITAL  CRIME    (sec  Ckime;    Criminal  Pkosect. tion  ) . 
CAPITAL   PUNISHMENT— 

Conviction  of,  §S  688,  p.  3668;   §  698,  p.  3779;   §  703,  p.  3819. 
Writ  of  error  in  cases  of,  §  707,  p.  3860. 

sec  Criminal  Prosecution;   Appeal  and  Ekkok. 
CAPTURED  AND  ABANDONED  PROPERTY  ACT,   §   673.   p.   361  li. 
CARMACK  AMENDMENT— 

Action  against  common  carriers,  §  454k,  p.  223L 
Respective  rights  of  shiiipers  and  carriers,  §  593,  p.  3211. 
CARRIER— 

Receiver  of  railroad,  a  common  carrier,  §  312,  p.  1582. 
How   far   decisions   of   State    courts   relative   to    common    carriers    are 
binding  upon  Federal  tribunals,  §   477,  p.  2449. 
see  also  Corporations. 
CAUSE   PETITIONS— 

So  called  because  made  in  a  cause,  §  253,  p.  1266. 
CERTAINTY— 

In  bills,  §  137,  p.  766. 

Bill  deficient  in,  demurrable,  §  367,  p.  1836. 
Waiver  of  objection  to  lack  of,  §  137,  p.  775. 
In  answers,  §  175,  p.  1004. 
see  Bills. 
CERTIFICATES— 

Of  receivers,  §  309,  p.  1552. 

Exemplifying  books  and  papers  to  be  used  in  evidence,  §  333d,  p.  1667. 
Clerk,  to  authentication  of  record  on  appeal,   §   704,  p.   3824. 
Of  citizenship,  suits  to  cancel,  §  151b,  p.  885. 
CERTIORARI— 

Bills  of,  §  132,  p.  751;   §  159,  pp.  927,  928. 

Writs  of,  under  common  law  practice,  §  460,  pp.  2285-2291. 

statutory  writs  of,  from  Supreme  Court,  to  review  decision  of 
Circuit  Courts  of  Appeals,  §  467,  p.  2363 ;   §  689,  p.  3676. 
Court  of  Customs  Appeals,  §  689a,  p.  3679. 
Court  of  Appeals-  of  District  of  Columbia.  §  689b,  p.  3679. 
Supreme   Court   of   Hawaii,   Porto   Rico,   and   the   Philippines. 

§  689c,  p.  3680. 
District  Court  of  the  Canal  Zone,  §  691c.  p.  3701. 
State  Courts,  §  689d,  p.  3681. 
for  diminution  of  the  record,  §  704,  p.  3833. 
after  removal  of  causes,  §  553,  p.  3037. 
with  writ  of  habeas  ccrrpus,  §  466,  p.  2350. 
see  Forms. 
CESTUI  QUE  TRUST— 

When  necessary  parties  to  suits  affecting  trust  property,  §  113,  p.  697. 
see  also  Beneficiary. 
CHANGE  OF  RESIDENCE— 

Purpose  of,  does  not  prevent  change  of  citizenship,  §  46,  ji.   167. 
CHARGE— 

State  statute   limiting  powers   of   judge   to   comment   on   the   facts   in 
charge  to  jury,  or  directing  that  such  charge  be  in  writing,  effect 
of  in  Federal  court,  §  473j,  p.  2426. 
When  trial  judge  may  comment  upon  the  facts,  §  473,  p.  2425. 
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CHARGE   (continued)  — 

General  exception  to,  when  uuuvailino    s  479   p   0499 

CHARITY-"  ^'  ''^"'^'  '^  '''"''*  '"  '■'"''^'""'  §  ■*'^'  P-  2498. 

Necessary   parties   to   suit    hrou«ht    ],y   one   entitled    to.   on    f.ol.alf   of 

him.self  and  others  similarly  situated,  8  114  ,.  704 
Informations  filed  on  behalf  of,  §  KU,  p.  74.1  '  '  ■  '  ^■ 
Liberal  amendments  in  favor  of,"§  ^06    p    ligo 

charter!-  ^"^  ""'""*"*  "'^^""^  ^"^  allegation's  in  bill,  §  irA,  pp.  !.17,  918. 
Injunctions  to  restrain  corporations  from  violatinp-  tlieir  8  '>r,4  „  i so- 
Party  whose  land  has  bcM...  taken  by  corporation  u  ,1;  j^Jwer  of 
eminent  domain  may  obtain  injunction  for  usin.  such  1-inds  for 

CHATTEL-"'"''  "''  '"'^'"^  '^  company's  charter,  §  2m,  ^U^!^'  '"' 
Injunction  to  restrain  alienation  of  a  spei-ilic    §  27"    n    n'lfi 

^„J"J""'^t^«"  to  prevent  sales  and  transfers  of ,' 8  27'"'  ,V  IV??" 

CHEROKEE  ACT,  §  671a,  ],.  3608.  •  i^  -^-,  P-  L..,7. 

CHINA,  UNITED  STATES  COURT  OF    8  7-,    n    077 
CHINESE  EXCLUSION  LAW,   §   694,   p.   ;;736 

See   Immigration;    Habeas   CoKPrs 
CIRCUIT  COURTS— 

Abolished,  §  2,  p.  ?,    u    1 
CIRCUIT  COURTS  OF  APPEALS— 

Appellate  jurisdiction,  §  696,  p.  ;i7;"i7 

Jurisdiction,  §  4,  p    9;  |  300,  p.  1464;   §  688,  p.  3657;  §  6s9.  p.  ;i676; 
S   V-^'  P-  3/22;   §  695,  p.  374(1;   §   696,  p.  37-.7 

Power  to  issue  Avrits,  §  4,  p.  9.  ' 

Territorial  jurisdiction,   §  4,  p.   10. 

Terms  and  places  of  holding   8  4   pp   9.10 

Review  by,  §   666,  p.  3567.     ^     '  ^^ '  "     "• 

Review  of  decisions  by  Supreme  Court,  §§  688-689f,  pp.  3657-3684 

Certification  of  questions  from,  to  Supreme  Court,  ^  ^689f    p    3688' 

Writs  of  error  from,  §  692,  p.  3701;  §  699,  p.  3785;  8  693    n    37"" 
Printing  records  in,  §   706,  p.  3854.  ,  s  o.  o.  p.  ../__. 

Briefs  in,  §  707,  p.  3854. 

see  also  Amendments  to  Rules. 
Proceedings  upon' decisions  bv,  88  7l'l-711i    nn    3873  390.1 
Mandates,  §§  712,  712a,  pp.  390&917.       "''  ^'  ■"• 

nTDnriTrnT  ^^^°  APPEALS  AND  ErROK  ;   BANKRUPTCY. 
CIRCUITS — 

Enumerated  and  described,  S  66    rtn    "76-34" 
CITATION—  ^       .  I  |.  -^/.),M_. 

To  defendants  in  error  or  responxlent,  §  699,  p.  3787;  8  700a    n    379-; 
Failure  to  serve,  when  ground  of  dism'issing  case,  §70ol  p   3795" 

CITIZENS-     """""'  '''^'  "*■"'''''  §  ^''''^'  P-  ''''• 

^^   ^'Z\ToenTT'   J""f V«^i«»    «f   Federal    courts    in    controversies 

betAveen,  §  1,  p.  1  ;  §  5,  p.  14;  §  40,  p.  125. 
Of  same  State,  §  5,  p.  14. 
Suits  against  States  by,  §  105,  p.  657. 
Of  what  State  corporation  regarded  as  a,  8  47    p    169 

national  bank  regarded  as  a,  §  47,  pf  169. 
Of  what  State  a  corporation  is  presumed  to  be,  §  135,  p.  757. 


4888  muEx 

Vol.  II   begins  at  §  197.  pafre  llLT)  :   Vol.   Ill   lie-ins  at  §45;;,  pase  2201;  Vol.  iv 
begins  at  §  liiU,  page  3597. 

CITIZENS    (continued)  — 

If  party  desiring  to  intervene  in  a  suit  is  citizen   of   same   State   as 
one  of  the  defendants,  that  will  usually  not  deprive  the  court  of 
jurisdiction,   §   258,  p.   1286. 
CITIZENSHIP— 

Of  infant  as  affecting  jurisdiction,  §  90,  p.  584. 

Necessary  allegation  in  a  bill,  §  135,  p.  755. 

Averment  of,  must  be  as  of  the  timo  of  commencement  of  suit,  §  135, 

p.  757. 
Change  of,  after  jurisdiction  has  attached,  §  45,  p.  158. 
Effect  of  change  of,  for  purpose  of  suing  in  Federal  courts,  §  46,  p.  167. 
Not  determined  by  form  of  pleadings,  §  40,  p.  126. 
Of  natural  persons,  determination  of,  §  46,  p.  159;   §  454e,  p.  2217. 
Of  corporations,  §  47,  p.  169. 

Of  unincorporated  stock  companies,   §  48,  p.   177. 
Of  partnerships,  §  49,  p.  178. 
Not  determined  by  intention,  §  46,  p.   165. 
Allegation  of,  §  46,  p.  168. 
Evidence  of,  §  46,  p.  168. 

As  affecting  jurisdiction  of  Federal  courts,  §  46,  p.  167. 
Not  determined  by  residence,  §  46,  p.  160. 
Of  members  of  voluntary  association,  §  115,  p.  706. 

Costs  when   action   is   dismissed   for   want   of  jurisdiction   for   lack   of 
difference  of  citizenship,  §  408,  p.  1994. 
see  also  Eemoval  of  Causes;  Residence;  Bills. 
CIVIL   LAW— 

Source  of  equitable  practice  and  jurisprudence,  §  78,  p.  542. 
Practice  of  taking  libels  'pro  confesso,  §  172,  p.  990. 
CIVIL  RIGHTS  LAWS— 
Suits  under,  §  5,  p.  13. 

Practice  in  removal  of  cases  arising  under,  §  552,  p.  3033. 
Right  of  removal  from  State  to  Federal  court,  §  537,  p.  2885. 
see  Indictments. 
CLAIMS— 

Suits  to  collect  claims  against  the  United  States,  §  5,  p.  17;  §§  95-100, 

pp.  593-640. 
Suits  concerning  mining,  §  31,  p.  107. 
Suits   for,    claims    founded    on    Constitution    and    laws   of   the    United 

States,  §  96b,  p.  605. 
Practice  in  enforcing  such  claims,  §  96c,  p.  605. 

Effect  of  rejection  of,  by  Comptroller  of  the  Treasury,  §  96,  p.  600. 
Appeal  by  the  plaintiff  in  such  cases,  §  97,  p.  633. 
Against    a   corporation   which   has   been    sold,    after    discharge    of    re- 
ceiver, the  purchaser  is  the  proper  party  to  suit  to  enforce,  §  113, 
p.  694. 
proof  of,  against  receivers,  §  320,  pp.  1616-1618. 
preferrecl  claims  in  receiverships,  §  305,  p.  1509;   §  30.5a,  p.  1510. 
see  Court  of  Claims;  Bankruptcy. 
CLASS— 

Suits  against  one  or  more  of  a,  pi'oper  parties  in,  §  115,  p.  706. 
Suits  by  or  against  one  or  more  persons  as  representatives  of  a  class. 
Claiming  a  common  right,  §  116,  p.  707. 

Extent  to  which  bound  by  suit  against  representatives  of,  §  115,  p.  706. 
Statement  that  complainant  sues  so  should  be  in  address  clause  of  a 

bill,  §  135,  p.  755. 
Suits  for  plaintiff  alone  and  representing  a,  not  multifarious,  §   142, 

p.   799. 
Suits  on  behalf  of  members  of,  see  also  Intervention. 
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CLAYTON  ACT,  §§   151a,  276a,  291,  297,  454  1. 

Restriction  upon  injunctions  against  strikers,   S  276a    p    l;{73 
Contempt  proceedings  under,  §  430b,  p.  2137!   " 
see  Injunctions;   Anti-Trust  Act. 
CLERICAL   ERROR    (.see  also   Correction   of  Decrek    Otiikkwtse   thw 

BY  Appeal). 
CLERKS  OF  COURTS— 

Direction  to  enter  appearance,  §  169,  p.  976. 

Approval  of  bond  on  writ  of  error  cannot  be  delegated   by    iudee   to 

clerk,  §  702.  ^    j      & 

Undertaking   to,   for   fees,   by   plaintiff   in   error,   on   docketing   cause 
and  filing  record  in  United  States  Supreme  Court,  S8  704    705 
No  security  for  fees  to  clerk  of  Supreme  Court  of  United   States  re- 
quired in  writs  of  error  in  criminal  prosecutions    S   702 
Power  to  issue  blank  writs,  §  455a,  p.  2246.  '  " 

Certificates  of,  §  333o,  p.   1692. 
Transcripts  by,  §  333o,  pp.  1691,  1692. 

Fee  of,  in  Supreme  Court  and  Circuit  Court  of  Appeals    8  417    n    9(V^8  • 
§  417b,  p.  2031.  ^^         '  ^         '  ^  ' 

Fee  of,  in  District  Court,  §  417c,  p.  2034. 
Of  District  Courts,  duties  of  oflice,  S  257    p    1278 
CLIENT—  >  ^         '  L-       '    ■ 

Costs  as  between  solicitor  and,  S  422    p    ''071 
CLOSING—  ^ 

At  hearing,  §  374,  p.  1852. 

Argument  in  appellate  court,   8.  707,  pp.  3866,  3867. 
CLOUD  UPON  TITLE   (see  Partiis;  Bill;    Titles). 
CLUBS  (see  Voluntary  Associations). 
CO-DEFENDANT— 

Answer  can  pray  relief  against,  §  173,  p.  997. 

Whether   admissions    of   one    defendant    can    be    used    aoainst     8    330 
p.   1648.  "^  '    S        "• 

COLLECTOR— 

Recovery  against,  execution,  8  427a,  p.  2089 :  8  427f    p    "0^" 
COLLUSION—  ^  ,  1 .  -  .  — 

Removal   of    receiver    because    original    apijointnient    was    olitainrd    bv 
§  323,  pp.  1624,  1625. 

Bill  to  impeach  for,  §  451,  p.   2196. 

Remanding  cause  improperly  removed  to  Federal  court.  8  55(ie    p    i;;i)] 
COLLUSIVE  ASSIGNMENT—  ^  •  I  •   '    •  '• 

Removal  of  cause  in  case  of,  §  53 7g,  p.  2896. 

Dismissal  for,  8  363,  p.  1817." 
COLOR— 

Witness  not  to  be  excluded  on  account  of,  8  339.  p    1714    n     1 
COLORADO—  ^         ^  ' 

Constitutes  one  judicial  district,  §  66,  p.  285. 

Times  and  places  of  holding  court  therein  enumerated.  8   6G    pp    "19 
220,  285,  286.  ^  *'' 

Districts  of,  included  within  Eighth  Circuit,  8  4,  p    10 
COMBINATION—  '  ^     '  i 

Bill  charging,  when  multifarious,  §  141,  p.  798. 

Injunction  to  restrain,  S  151a,  p.  875. 
COMITY— 

Between  State  and  Federal  courts,  8  52,  p.  189;   8  60b    p    ""5 
COMMERCE—  >  ^       >  i.  ,   b         ,  P-  —  '• 

Compliance  with  Interstate  Commerce  Act  compellable  in  certain  eases 

by  injunction,  §  276c,  p.  1379,  §   151a,  p.  871. 
Suits  to  protect,  §  5,  p.  20;  §  61,  p.  239;   §  105,  p.  658. 
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COMMERCE  COURT,  §  75,  p.  385. 
COMMERCIAL  LAW— 

What  principles  of,  applicable  in  Federal  courts,  §  477,  p.  2448. 

commission- 
To  take  testimony,  see  Evidence. 

commission  of  rebellion— 

When  will  issue,  §  189,  pp.  1116,  1117. 
COMMISSIONERS— 

Fees  of,  §  418,  p.  2052. 

National  Park  Commissioners,   §  483h,  pp.   2549,  2550. 

United  States  Commissioners,  §  483g,  pp.  2547-2549. 
COMMISSIONERS  OF  PATENTS— 

Bill  against,  §  147,  p.  849. 

Injunction  against,  §  147,  p.  850. 
COMMITMENT— 

Notice  of  motion  for  process  of,  to  be  served  personally,  §  251,  p.  1258. 

Order  of,  §  429,  p.  2120. 

Order  cannot  be  altered  at  subsequent  term,  §  4o0a,  p.  2136. 
COMMITTEE— 

For  lunatic  on  suit  brought,  §  107,  p.  675. 
suits  by,  §  91,  p.  587. 

Appointment  of  new,  when  old  dies,  §  91,  p.  588. 

Practice  in  England,  §  91,  p.  588. 

Suits  against  a  committee  chosen  to  represent  a   class  of  defendants, 
§   115,  pp.   705,  706. 

Creditors    in    bankruptcy ;     bondholders,    stockholders    or    intervening 
parties,   §   619,  p.  3307. 
COMMON  CARRIER— 

Receiver  of  railroad  a,  §  312,  p.  1582. 

How  far  decisions  of  State  courts  relative  to,  are  binding  upon  Fed- 
eral tribunals,  §  477,  p.   2449. 
see  also  Carrier. 
COMMON  INJUNCTIONS  (see  Injunctions). 
COMMON  LAW— 

Acts  upon  property,  not  persons,  §  78,  p.  543. 

Origin  of,  §  78,  p.  543. 

Source  of  equitable  practice  and  jurisprudence,  §  78,  p.  542. 

Desire   to    soften    rigors   of,   the   foundation    of    equity   jurisprudence, 
§  78,  p.  542. 

Distinction  between,  and  equity,  §  78,  p.  543. 
see  also  Practice  at  Common  Law^ 
COMMON-LAW  PROCEDURE  (see  Practice  at  Common  Law). 
COMMON   RIGHT— 

Suits  by  or  against  one  or  more  persons  as  rei>resentatives  of  a,  §  116, 
p.  707. 
COMPELLING— 

Witness  to  testify,  §  343,  p.  1743. 

Proceedings  compelling  answer  for,  §  189,  p.   1116. 
COMPENSATION— 

Suits  to  recover,  §  5,  p.  20. 

Terms  as  to,   of   receiver,   imposed   by   court   on   appointment,    §    306, 
p.   1538. 

When  receiver  obliged  to  act  without,  §  318,  p.  1605. 

Of  receivers,  §  322,  p.  1620. 

Of  master,  §  395,  p.  1964. 
COMPETENCY— 

Of  witnesses,  see  Evidence. 
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COMPETITION— 

Suits  to  re.strain  unfair,  in  patent  eases,  §  146,  p.  83(i. 
in  trademark  cases,  §  148,  p.  852. 
in  copyright  eases,  §  loO,  p.  861. 
No  injunction  to  restrain,  §  264,  p.   1324. 
See  also  Monopoly. 
COMPLAINT— 

Dismissal  of,  §  473g,  p.  2418. 

Judgment    unconditionally    dismissing,    may    be    reviewed    by    writ    of 
error  from  Supreme  Court  to  State  court,  §  692,  p.  3701. 
see  also  Bills  ;  Parties  ;  Pleadings. 
COMPTROLLER   OF    THE    CURRENCY— 

Appointment  of  receiver  by,  §  302,  p.  1492. 
Introducing  in  evidence  papers  executed  by,  §  .'ioiJa,  p.  1659. 
When  not  a  necessary  party  to  suit  against  a  receiver   of  a  national 
bank,   §    113,   p.    693. 
CONCLUSIONS  OF  LAW— 

Not  to  be  stated  in  bills,  §  137,  p.  767. 
Not  to  be  stated  in  affidavit,  §  337,  p.  1713. 

see  also  Facts. 
Denial  of,  §  174,  p.  1002. 
Demurrer  does  not  admit,  §  366a,  p.  1829. 
CONCURRENT   JURISDICTION— 

Of  State  and  District  Courts,  §  5.  p.  19;   §  52,  ji.  190. 
Dismissal  of  bill  for  failure  of  plaintiff  to  elect  whether  he  will  pro 
ceed  at  law  or  in  equity,  §  368,  p.   1839. 
CONDEMNATION   PROCEEDINGS— 
In.iunction  affecting,  §  270,  p.  1341. 

Removal  of,  §  538f,  pp.  2913-2915;  §  542,  p.  2955;   §  482,  j..  2524. 
Separable  controversies  in,  §  541c,  pp.  2943-2945. 
United  States,  practice  in,  §  5,  p.  15;   §  482,  pp.  2513-2525. 

condemnation    of   sites,    jurisdiction,    procedure,    §    482,    ]ip.    2513, 

2514,  2515. 
condemnation  of  land  for  river  and  liarljor  improvements,  purchase, 

donations,  §  482,   p.  2514. 
condemnation  of  land  for  fortifications  and  coast  defenses,  §  482, 

pp.  2414,  2415,  24 1.. 
commissions  on  purchases  of  sites,  payment,  §  482,  p.  2516. 
State  practice,  when  followed,  §  482,  "^pp.  2515,  2518,  2519,  2522. 

2524. 
conveyance  of  land  to  citizen  of  another  State,  §  482,  p.  2518. 
review  of  proceedings  by  certiorari,  §  482,  p.  2523. 
liability  for  costs  upon  appeal,  §  482,  p.   2525. 
CONDITIONAL  DECREE— 

Sometimes   made   without   reference   to    pleadings,   for   the   purpose   of 
doing  equity,  §  153,  p.  908. 
see  also  Decrees. 
CONFLICT  OF  LAWS— 

When  lex  fori  governs,  §  477b,  p.  2463. 
see  State  Courts  ;  State  STATUTi';s. 
CONFORMITY— 

Of  practice  in  Federal  courts  to  State,  §  453,  p.  2201. 
CONGRESS— 

Suits  for  removal  of  members  of,  §  5,  p.  18. 

Exemption  of  members  of,  from  service  of  process,  §  167,  p.  967. 
When   writ   of  ne   exeat   republiro   cannot   lie   issued   against   members 
of,  §  327,  p.  1635. 
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CONGEESS   (contiuued)— 

Introducing  in   evidence   extracts  from  the   journal   of   the   Henate   or 

of  the  House  of  Eepresentatives,  §  oPiSj,  p.  1683. 
Recovery   against   officer   of   either   House   of;    execution,    §   427f,   pp. 

2094,  2095. 
Practice  on  removal  of  suits  against  officers  of  eitlier  House  of,  §  551, 
p.  3025. 
CONNECTICUT— 

Constitutes  one  judicial  district,  §   66,  p.   286. 

times  and  places  of  liolding  court  therein  eniunerated,  §  (i(i,  ji.  286. 
The  districts  of,  included  within  the  Second  Circuit,  §  4,  ]>.  Id. 
CONNOLY  THEODOEE— Article  bv,  §  466.  p.  2348,  n.  5. 

consent- 
To  relief  sought  as  affecting  necessary  parties,  §  122,  p.  735. 
Decrees  entered  upon,  -what  to  be  stated  in,  §  404,  p.  1983. 
Dismissal  of  suit  on,  costs  and  fees,  §  417c,  p.  2035,  n.  7. 
Amendment  of  order  or  decree  entered  by,  §  444,  p.  2168. 
A   case   of   which   the   Federal    court   could   not   otherwise    take    juris- 
diction cannot  be  removed  from  State  court  by,  §  538,  pp.  2906, 
2907. 
Cause   which   was   properly   removed    to    Federal   court    cannot    be    re- 
manded on  consent,  §  556,  p.  3075. 
Appeals  from  decrees  entered  bv  consent,  §  7111,  p.  3899. 
CONSIDERATION— 

Inadequacv  of,  §  lolf,  p.  903,  n.  5. 
CONSOLIDATION  OF  SUITS—  '     ^       ' 

Common-law  procedure  resjiecting,  §  453,  p.  2204. 
At  law  and  in  equity,  §  138,  p.  775;  )^  472,  p.  2401. 

orders  to  save  costs  bv  consolidating  causes  of  like  nature.  §  472. 

pp.  2401,  2402.' 
when  allowed,  §  472,  pp.  2402,  240:;. 

remand   of   one   suit    improperly    removed,    not    prevented    liy    con- 
solidation of  two  suits,  §  472,  p.  2403. 
see  Indictments. 
CONSPIRACY   (see  Indictments). 
CONSTITUTION— 

As  affecting  jurisdiction  of  Federal  courts,  §   1,  p.   1. 
Distinctions  made  by,  between  law  and  equity,  §  80,  i>.  560. 
Suits  arising  under,  §  1,  p.  1;   §  5,  p.  14';   §  24,  p.  73 ;  ■§  25,  p.  84. 

to    redress    deprivation,    right,    privilege    or    immunitv    secui'ed    bv. 
§  5,  p.  18.  ~ 

Must  be  a  clear  cjuestion  under,  on  the  pleadings,  i^   24,  p.  7i. 
Suits  against  United  States  upon  claims  under,  §  95,  p.  595. 
Custody   of  property  Avhere   Federal   courts  exercise   jurisdiction   under 

Constitution  and  laws  of  United  States,  §  59,  p.  220.  ■ 
Liability  of  States  to  suits  by  private  persons  under,  §  105,  p.  ()57. 
Suits  of  one  State  against  another,  under,  §  104,  p.  654. 
Power   of   Congress   to   enact    law   allowing   in   a    single   specified    suit 
against  a  corporation  chai-tered  by  it,  matters  and  defendants  to 
be  joined,  in  a  manner  that  would  otherwise  constitute  multifa- 
riousness, §  143,  p.  803. 
Exemption  under,  of  certain  Federal  officers  from  process,  §  167,  p.  967. 
Writs  of  error,  in  any  case,  in  District  Court,  brought  on  account  of 
the  deprivation  of  any  right  or  privilege  secured  by  the,  {j  688, 
p.  3657. 
]\eview  bv  writ   of   error,   of   decision   of   State   court    affecting,    §  692, 
p.  3701. 
see  also   Contract. 
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CONSTITUTIONAL  LAW— 

Rulings  involving,  upon  hearing,  §  375,  p.  1856. 

State  statutes  regulating  procedure  in  Federal  courts,  effei-t  of   8  477c 
p.  2464.  '  j>  • 

CONSTRUCTION— 

Of  State  statute  b.y  State  court,  how  far  binding  on  Federal  tril.unals. 

CONSTRUCTIVE  FRAUD— 

As  a  subject  of  equitable  jurisdiction,  8   79,  vn    547    'i48 
CONSTRUCTIVE  TRUSTS—  ' 

As  subjects  of  equitable  jurisdiction,  8  79    i.n    545    .546 
CONSULAR  COURTS—  ^       ^  ^ 

Jurisdiction  and  practice,  §   74,  p.  367. 

Appeals  from,   §   693,  p.  .'5725 
CONSULS— 

Jurisdiction  of  cases  affecting,  §  1,  p    1 

Original  jurisdiction  of  United  States  Supreme  Court  in  controversies 
attectmg,  §  3,  p.  4. 

Jurisdiction  of  District  Courts  in  suits  against,  8  5    pi)    19    "5 

Introducing   in   evidence  copies  of  papers  in  the   office  of  "a     8 '333  1 
p.  1685.  -  ^  "^   ">   8   00a  I, 

Consular  certificates,   8  333  1,  p.   1685 

CONTAGIOUS  DISEASE— 

Provisions  as  to  holding  to  terms  of  United  States  Supreme  Court  in 
case  of,  §  3,  p.   7. 

CONTEMPT  AND  CONTEMPT  PROCEEDINGS— 
Punishment  for,  by  District  Court,  §  5,  p.  26. 
Proceedings  discharged  by  amendment,  §  210,  p.   1168 
Notice  of  motion  for  process  of,  to  be  served  personally,  S  251    p    r558 
Party  in,  restricted  to  certain  motions,  §  251    p    1^61  >  1  ■     -     ■ 

Reeeiving^fees^  by  counsel  assigned  to  person  suing  in  'forma  pauperis, 

Interference  with  receiver,  a,  §  311,  p.  1574. 
Witness  refusing  to  testify,  §'  343,  p.   1743  ' 
By  publication,  §  428a,  p.  2105. 
Perjury  as,  §  428b,  p.  2111. 

In  disobedience  to  orders  by  persons  not  parties,  §  428c    p    2114 
Notice  of  decree  before  punishment  for,  §  428d,  ]>.  2116^ 
Time  when  proceedings  should  be  instituted,  §  429a,"  p.  2118. 
Practice  in  criminal  proceedings,  §  430a,  p.  2123. 
Proceedings  under  Prohibition  Law,  §  430c,  p.  2140. 
Common-law  procedure  respecting,  §  453,  p.  2205 

Jurisdiction   of   Federal   courts   to  "punish    acts   committed    before    re- 
moval of  cause,  §  555f,  p.  3070. 
When  amendment  of  bill  discharges,  §  210a,  p.  1168. 
see  also  Enforcement  of  Decrees  and  Ordkrs 
CONTINUANCE— 

Executor  or  administrator  becoming  partv  cntitle.l  to  a,  8  •>16    n    1189 
Adjournments,  §  473a,  p.  2406.  "  ^         ,  p.  no., 

see  also  Postponement. 
CONTRACT— 

Relief  in  equity  against,  §  79,  p.  547;   §   151f,  p.  903 

When  not  specitically  enforced,  §  ]51f,  p.  903,  n.  5. 

To  build  bridge,  when  not  specifically  enforced,  §  i51f,  p.  903    n    5 

Bills  to  contain  no  unnecessary   recitals  of,  8   237    p    1^38 

Alternative  relief  in  action  affecting,  §  138    p"778 
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CONTEACT   (continued)  — 

Injunction  to   enforce  specific   performance   of,   affecting  land,   §   265, 

p.   1331. 
Injunctions  to  compel  the  performance  or  prevent  the  breach  of,  §  267, 

p.  1334. 
Injunctions  to  compel  the  performance  or  prevent  breach  of,  not  affect- 
ing land,  §  281,  pp.   1409- HI 2. 
Injunction    to    restrain    defendant    fiom    violating    negative    promise 

contained  in  a,  §  281,  p.  1409. 
With  receiver,  §  307,  p.  1545. 

How    far   decisions   by    State    courts    upon    the    law    of    contracts    by 
corporations   are   binding   upon  the   Federal   courts,   §   477,   pp. 
2454,  2455. 
How  far  construction  of,  bv  State  courts  will  be  followed  in  Federal 
tribunals,  §  477c,  p.  "2466. 
see  Sp  cific  Performance  of  Contracts. 
Effect   of   State   statute   authorizing   decrees    of    specific    performance, 

§  82,  p.  571. 
Bill  to  cancel  illegal,  §  79,  p.  555,  n.  42. 
Bill  to  cancel  mari'iage,  §  1.51f,  p.  903,  n.  5. 
Suits  upon,  §  5,  p.   19. 

Suits  on  assignee  claims  under,  §  63,  p.  264. 
When  assignee  of  one  party  may  be   sued  by  the   other  party,   §   63, 

p.  266. 
Suits  on,  with  United  States,  §  96,  p.  598;  §  671,  p.  3599. 
Suits   for  extra  work   under  contract   with   government   agent,    §   96a, 

p.   605. 
Owners   of   partial   interest   in,   for   land,   when   not   necessary    parties 

to  suit  on,  §  119,  p.  718. 
Specific  performance  of,  for  land,  §  119,  p.  718. 
Necessary  parties  to  suit  on,  §  120,  p.  725. 
Of  corporation,  presimied  to  be  within  charter,  §  144,  p.  808. 
CONTEIBUTION— 

As  a  subject  of  jurisdiction  in  equity,  §  79,  p.  548. 
CONTRIBUTORY  NEGLIGENCE— 

How  far  decisions  of  State  courts  upon  law  of,  are  binding  upon  the 

Federal  tribunals,  §  477,  p.  2452. 
Pleading,  §  454i,  p.  2228.* 
CONTROVERSY— 

Between  citizens  of  different  States,  §  40,  pp.  125-130. 

how  determined,   §  41,  p.   130. 
Between  two  States,  §  104,  p.  654. 
Confined  to  questions  of  property,  §  104,  p.  654. 
Separable  controversies,  §   541,  p.   2930. 

Between  State  sheriffs  and  United  States  marshals,   §   56,  p.  211. 
CONTUMACIOUS  WITNESS— 

Compelling  to  testify,  §  343,  p.  1743. 
CONVERSION— 

Of  property,  not  ground  for  bill  in  equity.  §  79,  pp.  552,  553,  n.  38. 
Suit  for,  §"63,  p.  258,  n.  1. 
CONVICT— 

Time  of,  to  l)ring  appeal  or  writ  of  error,  §  698,  p.  2457. 
see  also  Criminal  Prosecutions. 
COPYRIGHT— 

Jurisdiction  of  cases  concerning,  §  5,  p.  27. 

To  restrain  the  infringements  of,  §  278,  pp.  1399-1406. 

exclusive  rights  as  to  copyrighted  works,  §  278,  pp.  1399,  1402. 
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COPYEIGHT   (coiitiuued)— 

when  injunction  void,  for  lack  of  jurisdiction,  8  278    p    1400 
service  and  enforcement,   §   278,  p.   1403.  ' 

pleadings  in  bill  to  enjoin  ini'ringenieiits,  8  14.'),  p.  801. 
complete  title  to,  must  be  alleged  in  a  bill  for  infringement    8   144 
p.  809.  &  ,  J,         . 

bill  of  infringement  of,  §  i;j8,  p.  775;  §  142,  p.  801;  8  153,  p.  412 
injunction    to    restrain    infringement    of,    8    10;lc.   v  '6()G-    8    "67 
p.  1334;    §  278,  p.  1399.  •    s    -     • 

Pleadings  at  common  law  in,  §  4;54n,  p.  2238. 
Statutes,  coiiipliance   with,   §    144,  p.   807. 
State  statutes  of  limitation  upon,  effect  of,  §  (jl,  p.  232. 
Suits  arising  under  laws  of  United  States,  s"  29,  p.  103~' 
CORAM  NOBIS—  >  i  ■ 

Writ  of  error,  when  allowed,  8  481,  p    2510 
CORPORATIONS— 

Abatement  of  action  against,  by  dissolution.  §  216,  p.  1193. 
Allegation  that  defendant   corporation   is  about   to   exceed   its   powers 

insufficient;  facts  to  be  sliown,  §   137,  p.   773. 
Answers  by,  §  191,  p.  1119. 

to  be  made  by  principal  officer,  §   174,  p.  1001. 
discovery  cannot  \>q  required  of,  §   174,  ]).   1001. 
but  officers  can  be  required  to  answer  fully,  §  174,  p.   lOOl. 
Assignees,  suits  by,  of  choses  in  action  of,  §  03,  pp.  256,  257,  n.  1 
Bills,  verification  of,  in  suits  affecting,  §  145,  p.  515;  s'  lye'  p'  t)''o 
Books  of,  inspection,  §  332,  p.  1652.  >!••-• 

Charters  and  franchises 

chartered  by  Congress,  jurisdiction  of  suits,  by  or  against,  §   24, 

p.  81. 
franchises  not  forfeited  by  bill  iu  equitv  filed  by  i.rivate  citizen 

§   79,  p.   545. 
power  of  Congress  to  pass  law  allowing,  in  a  single  specified  suit 
against  corporation  chartered  by  it,  matters  and  defendants 
to  be  joined   in  a   manner  that  would  otherwise   constitute 
multifariousness,  §  143,  p.  803. 
contracts  by,  presumed  to  be  within  charter,  §  144,  p.  808 
injunctions  to   restrain  corporation  from   violating 'their   clrirtors 
§  264,  pp.  1323-1331.  "  ^"-'rieis, 

Citizenship 

effect  of  citizenship,   §  41,  pp.  137,  138. 
consolidated  citizenship  of,  §  47,  p.  174. 

location  of  principal  office  does  not  affect  tlie  citizen.shin  of    8  47 
pp.  176,  177.  •  ^       ' 

of  what  State  regarded  as  a  citizen,  §  47,  p.  169;  8  135    i)    7r,7 
Foreign  corporations  "  '  i  •     •    • 

regulation  of  suits  by,  §  83,  p.  576. 

State  officer  enjoined,  from  revoking  license,   8   105    p    666 
Licenses 

State   officer   enjoined   from    revoking   license    of    foreign     S    105 
p.  666.  fe   '    N  ' 

refusal  to  issue  new*  license,  §  105,  p.  666. 
Officers 

when  proper  parties  to  suit  against,  §   111,  pp    680    681 

when  improper  parties,  §  111,  p.  679." 
Parties 

Federal  corporations  as  parties,  §  27,  p.  98. 
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CORPORATIONS   (continued)— 

who  to  be  made  parties  in  a  suit  against,  under  English  practice, 

§  111,  p.  679. 
parties  to  a  suit  to  enforce  a  claim  against  a  third  party,  §   120, 

p.   731. 
suit  to  prevent  waste  of  corporate  assets,  §  120,  p.  731. 
when  a  necessary  party,  §  120,  p.  732. 

bill  for  a  dissolution  and  accounting  for  the  benefit  of  one  stock- 
holder, §  120,  p.  733. 
if  party  to  bill,  law  of  State  creating  same  to  be  stated,  §   1^5, 
p.  757. 
Receivers 

suit  against  receiver  of,  parties  to,  §  113,  p.  693. 
parties   to  suits  to  enforce   claims  against,   when   corporation  has 
been  purchased  after  discharge  of   receiver,   §   113,  p.   694. 
when  receiver  of  property  of,  will  be  appointed,  §  302,  p.  1480. 
suits  in  the  name  of,  by  receive!',  §  311,  p.  1569. 
claims  against,  when  corporation  has  been  purchased  after  the  re- 
ceiver is  discharged,  parties  to  suit  to  enforce,  §  113,  p.  694. 
Relief,  alternative,  asked  for  in  suit  affecting  interest  in,  §  138,  p.  775. 
Reorganization  of,  §  258b,  pp.   1288,   1289. 
Resident,  of  what  State  deemed  to  be,  §  61d,  p.  241. 
State  statute  affecting 

State  statute  cannot  regulate,  suits  by  foreign,  §  83,  p.  576. 
State  statute  concerning  suits  by  or  against  consolidating  corpora- 
tions followed,  §  83,  p.  576. 
how  far  decisions  of  State   courts  upon   the  law   of   contracts  by 
corporations    are    binding    upon    Federal   tribunals,    §    477, 
p.  2448. 
agreement  by,  not  to  remove  into  Federal  court  any  suit  brought 
against  it  within  a  State,  §   537m,  p.  2902. 
Stockholders 

individual  liability  of  stockholders,   §   82,  pp.  572,   574. 

when  stockholders  are  necessary  parties  to  suits  affecting,   §  113, 

p.  694. 
parties  to   suit  by   stockholder,   on  behalf   of  himself   and   others 

similarly  situated,  §  114,  p.  701. 
suing  stockholders  of,  as  representing  a  class,  §  115,  p.  706. 
directors  need  not  be  joined  in  suits  by  stockholders,  §  119,  p.  720 
bill  to  compel  issue  of  stock,  misjoinder,  §   140,  p.  783. 
joinder  of  corporation  and  stockholders  in  a  suit  on  a  bond,  §  141 

p.  791. 
necessary  averments  in  suits  affecting  rights  assertable  bv,  §  145 

p.  809. 
bills  in  suits  affecting,  when  to  be  verified,  §  145,  p.  809 ;   §  156 

p.  920. 
allowing  stockholders  to  intervene  in  suits  affecting,  §  258c,  p.  1291 
Subpoena,  service  of,  upon,  §  164,  p.  937. 
Territorial  corporations,  §  27,  pp.  99,  100. 

see  also  Parties  ;  Foreign  Corporations  ;  Bankruptcy. 
CORRECTION  OF  DECREE  OTHERWISE  JHAN  BY  APPEAL— 
In  general,  §  443,  p.  2166. 

Of  judgments  by  courts  that  rendered  them,  §  481,  p.  2508. 
Amendment  upon  decree  without  a  rehearing,  §  444,  p.  2167. 
Petitions  for  rehearing,  §  445,  p.  2171. 

practice  upon,  §  445,  p.  2175. 
Supplemental  bills  in  the  nature  of  bills  of  review,  §  446,  p.  2177. 
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COEEECTION  OF  DECREE   OTHEEWISE,   ETC.    (continued)  — 
Bills  of  review,  §  447,  p.  2179. 

provisions    peculiar    to,    for    matters    of    fact    newly    discovered, 

§  448,  p.  2184. 
provisions  common  to  both  kinds  of  bills  of  review,  §  449,  p.  2188. 
bills  in  the  nature  of  bills  of  review,  §  450,  p.  2194. 
Bills  to  impeach  decrees  on  account  of  fraud,  §  451,  p.  2195. 
collusion,  §  451,  p.  2196. 
surprise,  §  451,  p.  2196.     - 
Bills  to  suspend  or  avoid  the  operation  of  decrees,  §  452,  p.  2198 
COSTS— 

In  general,  §  407,  p.  1992. 

definition  and  distinction  between  costs  at  law  and  in  eiiiiity    s  4()7 
p.  1992. 
Admiralty,  §  411,  p.  2U06 ;   §  562,  p.  3135. 
Answers 

for  separate  answers,  §   190,  p.   1118. 
for  exception  to  in.sufifieiency  of  answer,  §   194,  p.   1121. 
Bankruptcy,  §  659,  p.  3552. 
Classification  of,   §   414,  p.  2018. 
Common  law,  costs  at,  §  408,  p.  1992. 
Criminal  proceedings,  §  408a,  p.  1997. 
Disbursements 

miscellaneous  disbursements,  §  420,  pj).  2064-2066. 
disbursements  for  copies  of  papers,  §  419a,  p.  2060. 
bills  for  printing  and  lithographing,  §  4191),  p.   2061. 
premiums  paid  surety  companies,  §   419c,  p.  2063. 
Dismissal   of  bill 

dismissing  bill  with,  where  a  disclaimer  is  made  and  it  appears  that 
defendant  was  made  a  party  without  reason,  §  196,  p.  1124. 
plaintiff  dismissing  his  bill  without  costs,  §  361,  j).   1810. 
Error  and  appeal 

in  court  of  removal,  §  412,  p.  2011. 

on  remand  after  removal,  §  412,  p.  2011. 

when   judgment   on,    is    reversed   for   Avant   of    jurisdidioti    Ixdow 

§  412,  p.  2011. 
when  both  parties  appeal,  §  412,  p.  2011. 
when  case  dismissed  for  want  of  jurisdiction  in   court  of  original 

jurisdiction,  §  412,  pp.  2010,  2011. 
appeal  from  taxation  for  costs,  §  424,  p.  2078. 
security  for,  not  required  in  writs  of  error  to  convictions  of  crime, 

§  702,  p.  2481. 
security  for,  on  writ  of  error  or  appeal,  §  702,  ]).  3807. 
Pees 

Attorney's  fees,  §§  416-416e,  pp.  2018-2026. 
Clerk's  fees.  Supreme  Court  of  the  United  States,  §  417,  p.  2028. 
Circuit  Courts  of  Appeals,  §  417a,  p.  2031. 
Courts  of  Customs  Appeals,  §  417b,  p.  2034. 
District  Courts,  §  417c,  p.  2034. 
Marshal 's  fees.  Supreme  Court  of  the  United  States,  §  418,  p.  2042. 

generally,  §  418,  pp.  2041-2049. 
Witness'  fees,  §  419,  pp.  2055-2062. 
Fund,  costs  out  of  a,  §  421,  pp.  2066-2071. 

Judgment,  where  none  allowed  against  the  United  States.  §  95,  p.  595. 
Master's  report,  for  exceptions  to,  §   393,  p.   1931. 
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COSTS   (continued)— 
Motions 

making  of  separate  motions  discouraged   as  to,   §   251,   pp.   1260, 

1261. 
in  appellate  court  on  motion  to  dismiss  for  wiuit  of  jurisdictioii, 
§  408,  p.   1994. 
Parties 

making  ])ersons  parties  to  suits  to  mulct  for,  §   111,  j).  ()79. 
for  expunging  scandalous  matter,   §   239,  p.   1242. 
costs  between  party  and  party,  §  415,  ]>,  2018. 
Patent  cases,  §  410,  ]>.  1285. 
Payment  of 

as  condition  of  leave  to  amend,  §  143,  p.  803;   §  215,  p.  1183. 
when  to  form  a  subject  of  prayer  for  relief,  §  154,  p.  917. 
amending  bill  as  of  course  without  payment  of  costs,  §  209,  p.  116-+. 
Keceiver,  preferred  claim  against,  §  311,  p.  1570. 
Kemand 

upon  remand  of  cause  improperly  removed  to  Federal  court,  §  55(i, 

p.  3090. 
imposed  upon  a  remand.  §  556c,  p.  3090. 
Security  for,  §  425,  pp.  2079-2083. 
Solicitor  and  client,  costs  between,  i<   422,  p.   2071. 
Taxation  of  costs,  §  423,  p.  2076. 
Testimony,  costs  for  taking,  §  352,  p.  1775. 
Trademark  cases,  costs  in,  §  410,  p.  1285. 

see    also    Security    for    Costs;     Terms;     District    Attorney; 
Commissioners;   Clerks;   Marshals;    Witnesses;   Bank- 
ruptcy;  Attorney's  Fees;   Clerk's  Fees;   Feis. 
COUNSEL— 

Agreements    between,    must    be    reduced    to    writing    or    made    in    open 

court.  §  330,  p.   1649. 
Fees  of,  §§'416-416e,  pp.  2018-2026. 

when  payable  out  of  fund  in  court,  §  422,  p.  2071. 
when  fees  of,  required  to  be  paid  by  party  desiring  1o   iiit(M'vene, 
§  258,  p.  1285;  §  260,  p.  1316. 
Hearing 

on  hearing,  §  374,  p.  1852. 

time  allowed  on  argument  in  appellate  court,  §  707,  p.  3860. 
Motions   and  petitions 

"as  soon  thereafter  as  counsel  can  be  heard  words,"  usually  em- 
ployed in  notices  of  motion,  §  251,  p.  1259. 
when  to  sign  notice  of  motion,  §  251,  p.  1259. 
former  English  practice  respecting,  as  to  argument  of  motions  by, 

§  252,  p.  1264. 
assigning  under  English  practi<H'  to  petitioner  suing  in  formn  p(iu- 
peris,  §  253,  p.  1267. 
Receivers 

whom  receiver  may  not  retain  as,  §  312,  p.    1281. 
allowances  to,  in  receiverships,  §  .321,  p.  1617. 
Signatures 

signature  of,  to  bill,  §   155,  p.  918. 
signature  of,  to  amended  bill,  §  210,  p.  1166. 
signature  of,  to  bill  of  revivor,  §  223,  p.  1206. 
when  signature  of,  necessary  to  petition  for  intervention,  §  254. 
COUNTER  AVERMENTS— 

To  avoid  anticipated  defense,  §   136,  p.   765. 
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COUNTER-CLAIMS— 

When  allowed,  §   198,  p.  1130. 

Defenses  by  way  of,  in  admiralty,  §  575,  p.  3165. 

Distinction  between  oounter-plaitns  and  defense,  §  lOSc.  p.   1143. 

New  parties  to,  §  199,  p.  1145. 

Patent  and  trademark  cases,  §  198a,  p.  1141. 

Suits  by  the  United  State.s,  §  95,  pp.  594,  595. 

Time  of  filing,  §  200,  p.  1149. 

see  also  Set-off;   Cko-ss-Bills. 

county- 
Is  a  corporation,  §  63,  p.  259. 
Subject  to  suit,  §'l05,  p.  658. 

State  law  cannot  direct  jurisdiction  over,  §  83,  p.  575;   §   105,  p.  658. 
Called  judicial  district,  §  453,  p.  2208. 
COUPONS— 

Bill  by  holder  of,  §  79,  p.  329. 

Amount  of,  when  included  in  estimating   value   of  matter  in   di'ipute. 
§  6,  p.  36. 
COURT  FUNDS— 

Petition  for  payment  of,  §  253,  p.  1266. 
COURT-MARTIAL— 

Accused  may  testify,  §  523,  p.  2798. 
Writ  of  prohibition,  against,  §  456,  p.  2551. 
COURT  or  CLAIMS— 

Abatement  and  revivor,  §  678,  pp.  3625,  3626. 

Amendments,  §  675,  pp.  3621,  3622. 

Assignee,  right  to  use.  §  673a,  pp.  3614-3617. 

Attorneys  in,  §  676,  pp'.  3623-3625. 

Consolidation,  §  675a,  p.  3623. 

Costs,  §  685,  p.  3648. 

Discontinuance  and  withdrawal  of  jiapers,  §   679    p.  3626. 

Evidence  before  the,  §  682,  pp.  3631-3641. 

oaths  and  acknowledgments,  §  682,  p.  3631. 

witnesses,  §  682,  pp.  3631,  3632,  3635. 

commissioners  to  take  testimony,  §   682,  p.   ;'.631. 

when  testimony  not  to  be  taken,  §  682,  p.  3632. 

general  provision   as   to   depositions,   §   682,  pji.  3632,   3636,  3637. 
3638. 

depositions  on  written  interrogatories,  §   682,  )ip.  3632,  3633. 

depositions  on  oral  examination,  §  682,  pp.  3633,  ;i634,  36.'>6. 

examination  of  claimant,  §  682,  p.  3634. 

cross-examination,  §  682,  p.  3634. 

evidence  from  tlie  executive  departments,  §  682,  jip.  3638,  3639. 

production  of  original  papers  by  claimant,  §  682,  p.  3639. 

printing,  §  682,  pp.  3639,  3641. 

burden  of  proof  and  evidence  as  to  loyalty,  §  682,  p.  3641. 
Judgments,  §  684,  pp.  3645-3648. 

claims  forfeited  for  fraud,  §  684,  p.  3645. 

no  interest  on  claims,  §  684,  p.  3646. 

certified  by  Secretary  of  Treasury,  g  684,  p.  ;)646. 

final  judgments  a  bar,  §  684,  p.  3646. 

payment,   §   684,   p.   3647. 
Jurisdiction,  §671,  pp.  3598-3607;   §  96,  p.  598. 

equitable,  §  671a,  pp.  3607-3609. 

patent  cases,  §  671b,  pp.  3609,  3610. 
Motions,  §  677,  p.  3625. 
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COURT  OF  CLAIMS   (coutinued)  — 
New  trials,  §  683,  pp.  3641-.3645. 

motion  of  claimant,  §  683,  p.  3641. 
motion  of  United  States,  §  683,  p.  3642. 

rehearing  of  point  presented  and  considered  in  argument,  §   683, 
p.  3645. 
Notices,  §  677,  p.  3625. 
Organization  of,  §  670,  pp.  3597,  3598. 
Parties  plaintiff,  §   673,  pp.  3612-3614. 
Petitions  and  claims,  §  673b,  pp.  3617-3620. 
Pleadings  by  defendant,  §  674,  pp.  3620,  3621. 
References,  §  681,  p.  3631. 

Statute  of  limitations  in,  §  672,  pp.  3610-3612. 
Trials,  §  680,  pp.  3626-3631. 
session,  §  680,  p.  3626. 
calendar,  §  680,  p.  3627. 

request  for  finding  of  fact,  §  680,  pp.  3627,  3628,  3629. 
briefs,  §   680,  pp.  3627,  3628,   3629. 
neglected  cases,  §  680,  p.  3630. 
demurrers  and  pleas,  §  680,  p.  3630. 
advancement  of  cases,  §  680,  p.  3630. 
War  claims,  §  671,  p.  3600. 

liability  of  the  United  States  for,  §§  96a,  96b,  pp.  600-605. 
see  Appeal  and  Error;  New  Trials. 
COURT  or  CUSTOMS  APPEALS,  §  77,  p.  393. 
COURTS    (See    respective    titles:    and    District   op   Columbia;    Hawaii; 

Philippine  Islands;  Porto  Rico;  China;  Virgin  Islands). 
COVENANT— 

Against  ancestor,  who  necessary  party  to  a  bill  to  enforce,  §  110,  p.  678. 
Injunctions  to  enforce  specific  performance  of,  relative  to  land,  §  265, 
p.  1331. 
CREDITORS— 

Corporation,  creditors  of 

obtaining  injunction,  §  264,  p.   1325. 
appointment  of  receiver  in  suits  of,  §  302a,  p.  1483. 
Parties 

of  estate,  not  to  be  joined  as  party  with  receiver,  §  113,  p.  693. 
of  insolvent  debtor,   when  necessary   party  to   suit  brought  by  or 

against  insolvent  debtor,  §  113,  pp.  692,  693. 
necessarv  parties  to  suits  by,  on  behalf  of  himself  and  others  sim- 
ilarly situated,  §   114,  pp.   703,  704. 
bill  by,  to  reach  land  of  debtor,  necessary  parties,  §   119,  p.  722. 
parties  to  bill  to  enforce  liability  of  stockholders,  §   119,  p.   723. 
parties  to  suit  to  enforce  a  lien,  §  120,  p.  732. 
several,  on  different  obligation  cannot  unite  in  one  bill,  §  140,  pp. 

784,  785. 
cannot  join  with  a  purchaser  upon  a  sheriff's  sale  to  set  aside  a 
fraudulent  convevance,  §  140,  p.   784. 
Revivor,  filing  bill  of,  §  219,  p.  1198. 

suit  by,  against  a  stockholder  as  representing  a  class  for  capital  of 

a  dissolved  corporation,  §   115,  p.  706. 
see  Bankruptcy. 
CREDITOR'S  BILL— 

Admiralty,  decree  in,  not   within   jurisdiction  of  Federal  court,   §   51, 

p. '186. 
Cross-bill  cannot  be  filed   simplv  to  reduce  claim  to  judgment,  §   198, 
pp.  1130,  1131.    . 
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CREDITOR'S  BILL    (eontimied)  — 

Equitable  jurisdiction  over,   §   151d,  p.  894. 
Member.s  of  different  firms  joined  in,  §  141,  p.  795. 
Parties  to  suit  brought  by  one  on  behalf  of  himself  and   others  sim- 
ilarly situated  te  recover  prize  money,  §   114,  p.   704. 
Receiver  appointed  upon,  not  necessary  party  in  ancillary  foreclosure 

suit,  §   113,  p.  693. 
Removable,  when  founded  on  a  state  judgment,  §  538,  p.  2907. 
Removal  to  Federal  court,  §  51,  p.  188;  §  538j,  pp.  2916.  2917. 
State  law  authorizing,  §  82,  p.  572. 
Value  of  matter  in  dispute  in,  §  15,  p.  57. 
see  Prize  Causes. 
CRIME    (see    Criminal    Prosfxution ;    Habeas    Corpus;    Conviction    of 

Capital  or  Infamous  CRniF;  Practice  in  Criminal  Cases). 
CRIMINAL  PROSECUTION— 

Civil  rights  laws,  practice   on  removal  of  cases   arising  under,   §   552, 

p.  3033. 
Competency  of  ^-itnesses  in,  §  339b,  p.  1729. 
Fraud,  defendant  in  certain  cases  obliged  to  answer  charge  of,  §  348. 

pp.   1759,  1760. 
Injunctions,  will  not  be  issued  to  stay,  §  271,  p.  1349. 

when  injunctions  will  be  issued,  §  271,  p.  1350. 
Jurisdiction  of  District  Court,  §  5,  p.   25. 
Practice  in,  §  483,  p.  2526. 
Revenue    officers,   and    officers   of   either    House    of   Congress,   practice 

upon  removal  to   Federal  court,   §   551,  pp.  3025-3032. 
Writ  of  error 

to   Supreme   Court  of  United  States,  §   688,  p.   3657. 
to  Circuit  Court  of  Appeals  in,  §  693,  p.  3722. 
time  to  take  out  writ  of  error  in,  §  698,  p.  3778. 
no  security  required  upon  a  writ  of  error  to  a  judgment  of  con- 
viction of  a  capital  crime  in  a  court  of  the  United   States, 
§   702,  p.  3808. 
entitled  to  preference  on  hearing,   §   707,  p.   3860. 
see  Practice  Criminal  Causi  s! 
CROSS-BILLS— 

Appeal  from  decree  dismissing,  §  698,  p.  3778. 
Definition  and  origin  of,  §  197,  p.  1125. 
Filing  of 

who  can   file,   §  200,  p.  1149. 
time  of  filing,  §  200,  p.  1149. 
frame  and  requisites  of,  §  200,  p.  1149. 
Jurisdiction  over,  irrespective  of  citizenship  of,  §  51,  pp.  180,  181,  182; 

§   199.  p.  1145. 
New  parties  to,  §  199,  p.  1145. 
Original  bills,  §   132,  p.  752. 

Petition  of  intervention,  cross-bills  sustained  as,  §  258,  p.  1292. 
Proceedings  upon,  §  201,  p.   1150. 
Relief  by,  against  co-defendant,  §  175,  p.  1004. 
Subpoena 

service  of  subpoena  under,  §  165,  p.  951. 
service  of  subpoena  to  answer,  §   201,  p.  1150. 
see  Counter-Claims. 
CROSS-LIBEL,   §   580,  p.  3171. 
CUSTODY  OF  COURT— 

When  it  begins,  §  52,  p.  194. 
When  it  terminates,  §  52,  p.  195;  §  60,  p.  224. 
CUSTOM  ADMINISTRATIVE  ACT,  §   457c,  p.  2263. 
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D. 
DAMAGES— 

Costs  upon  iiominal  damages,  §  410,  p.  2004. 

Death,  damages  for,  §  5602,  p.  3122. 

Delay,  awardcMl  by  appellate  court  for,  §  712,  p.  3906. 

injunction,   necessity   of  alleging   special,   §   264,   p.    1324. 

Injunction  bonds,  §  298,  p.   1457. 

Loans,  damages  for  excessive,  at  common-law,  §  81  n,  p.  566. 

Personal  injury,  damages  for,  §  560,  p.  3123. 

Eeference  to  master  to  assess,  §  377,  p.  1862. 

Recovery   by   bill   in   equity,   independently    of    other    equitable    relief, 
§  79,  p.  553,  n.  39. 

Suits  for,  against  United  States,  §  5,  p.  19;   §  36a,  p.  600. 

Verdicts  and  awards  sustained,  §   560d,  p.   8119. 
see  Nkw  Trials;  Appeal  and  Error. 
DEATH— 

Of  relator,  effect  of,  upon  proceedings,  §  131,  p.  745. 

Action  abating  by,  of  plaintiffs,  §   216,  p.   1187, 

Of  party  pending  appeal  or  writ  of  error,  §  697,  pp.  3767-3778. 

Effect   of  death   of  party   before  time   allowed   for   taking   appeal,   or 
bringing  writ  of  error  has  expired,  §  697,  p.  3776. 

Abatement  of  suits  by,  see  Abatement  and  Rkvivor;   Bills  of  Rk- 

VIVOR. 

Place  of  trial  of  offenses  punishable  with,  §  61,  p.  239. 
DE  BENE  ESSE— 

Issuing  subpa3na  in  case  of  taking,  §  340,  pp.  1734,  1735. 

Bills  for  taking  testimony,  §  156,  p.  563;   §  346,  p.  1750. 

Depositions  de  bene  esse  under  the  Acts  of  Congress,  §  354,  pp.  1780- 
1791. 
DEBENTURES— 

For  drawback  of  duties,  jurisdiction  of  suits  by  assignees  of,  §  5,  p.  17. 
DECEDENT'S  ESTATE— 

Suits  relating  to,   §  54,  p.   200. 

Against,  by  assignee  of  a  claim,  §  63,  pp.  262,  263. 

decisions- 
How  pleaded,  §  237,  p.  1237. 
Rules  of,  upon  a  hearing,  §  375,  p.  1853. 
Weight  of,  upon  a  hearing,  §  375,  p.  1854. 
Rules  of,  in  trials  at  common  law,  §  477,  p.  2448. 
see  Appeal  and  Error. 

DECLARATORY  PART— 

Of  decree,  §  404,  p.  1983. 

decree— 

Absolute  decree,  §  400,  p.  1974. 

Admiralty,  §  584,  p.  3183;   §  585,  p.  3184. 

Appeal,   "decree   distinguished    from    decision    for   purposes    of,    §    698, 

p.  3778. 
Bills 

impeaching  upon  the  ground  of  fraud,  §  132,  pp.  751,  752. 

to  suspend  operation  of,  on  special  circumstances,  §   132,  pp.  751, 
752. 

to  avoid,  on  the  ground  of  matter  subsequent,  §  132,  pp.  751,  752. 

to  obtain  a  judicial  construction  of  a  previous,  §  132,  p.  752. 

to  set  aside,  §  132,  p.  752. 

to  enforce,  §  51,  pp.   180.   181;   §  442,  p.  2163. 

jurisdiction  of,  to  set  aside,  for  frnud.  §  51,  pp.   187,  188. 
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DECREE  ( continued )  — 

Conditic  iial  decrees,  §  400,  p.  1974. 

conditional,   sometimes   entered   for   tbe  purposes   ol'   dointf   cduitv 
§   153,  p.  908.  SI.. 

Definition  and  classification,  §  o9(),  p.   1968. 
Discontinuance  before,  §  oCl,  pp.   1814,  1815. 
Enrollment   of,  §  41 1(5,  p.  1990. 

^'ederal  court,  suit  to  make  decree  of  State  court,  decree  of,  §  51,  ii.  188 
Einal  and  interlocutory  decrees,  §  397,  pp.  1968-1971;   S  585    i)    3184- 
§  695.  pp.   3740-3757. 
hill   to   interfere   with   tiie   enforcement   of   an   interlocutory     8   51 
pp.  188,   189.  .      ^        • 

court  may  make  a   final  decree   upon   the  hearing,  8   377    p    1859 
Frame  of  decree,  §  404,  pp.  1982-1989. 
Interlocutory  decrees,  see  Einal  Di_CKF,Ky. 
Ill  personam,  §  398,  pp.  1971-1973. 
In  rem,  §  399,' p.  li»73. 

Leave  j^iven  to  apply  for  further  orders  at  foot  of,  §  377,  p.  1862. 
Mandatory  injunctions  rarely  granted  before  a,  §  287,  p.  1427. 
Motions  at  the  foot  of  a  decree,  §  405,  pp.  1989-1990. 
Multifariousness 

decrees  not  rendered  void  by,  §  143,  p.  803. 

necessity    of    separate    decrees    does    not    make    bill    multifarious 
§  140,  pii.  783,  784. 
Nifii,  §  401,  pp.  1977-1981. 

in  the  nature  of  decrees  iiisi,  §  402,  p.  1981. 
Parties 

who   bound  by,  §  110,  p.   677. 

to  provide  for  all  the  rights  which  different  persons  have   in   the 

matters  decided,  §  110,  p.  677. 
all  persons  should  be  made  parties  to  suit  who  are  interested   in 

§   110,  p.  677. 
decrees    as    against    absent    parties    or    such    as   are    without    the 

.iurisdiction,  §   115,  p.  707;    §   117,  p.   710. 
from  what  decrees  a  party  may  appeal,  §  695,  p.  3740. 
parties  indispensable  to,  §    120,  p.   724. 
Pro  confessn,  §  172,  pp.  990-995. 

taking  l)ill  pro  confexso,  appeal  from,  §  172,  p.  993. 
Relief,  alternative,  in  action  to  set  aside,  §  138,  p.  777. 
Time  of  entry  of  decree,  §  403,  p.   1982. 

see  Correction  op  D;  crek  Otherwise  than  by  Appeal;  Enforce- 

l^IENT    OF    DCREKS    AND    ORDERS;    HEARING;     INTERLOCUTORY 

Application    and   Petitions;    Judgments;    Partiks;    Ap- 
peal and  Order. 
DECREE  OF  FEDERAL  COURT— 

Jurisdiction   of   bill   to   restrain,   regulate,    set   aside,   construe,   or   en- 
force, 8  51,  pp.  180,  181. 
DECRETAL  ORDER— 

Defined,  ij  255,  p.  1270;   8  396,  p.  1968. 
DEDIMUS  POTEST ATEM— 

Taking   testimony   by   a    commi.ssion    under    a,   8    34.',    p     ]74(;-    8    35;>, 
p.  1779.  •    ^  ' 

Commissions  under,  §  353,  p.  1779;   §  35(5,  pj).    1795-1799 
Proceedings,  §  357,  pp.  1799-1803. 
DEEDS— 

Trustees  under,  when  necessary  ]iarties  to  suits  afl'ecting  property  cov- 
ered  by,  §   113.  p.  699. 
I^ill  1(1  set  aside  trust,  parties  to,  §  113,  p.  701. 
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DEEDS   (continued)  — 

Parties  to  bill  to  set  aside,  of  sale  of  land,  §  119,  p.  719. 
Alternative  relief  in  action  to  set  aside,  §  138,  p.  776. 
By  receiver,  §  307,  p.  1543(3). 

Permitting  master   under  Lord   St.  Leonard 's  Act  to  execute   deed   or 
other  written  instrument  in  the  name  of  a   party   who  refuses 
to  do  so,  §  441,  pp.  2161,  2162,  n.  1. 
see  also  Grants. 
DEFAULT— 

Opening,  how  far  State  practice  respecting  opening  of.  followed,  §  4.j3, 

p.  2208. 
When  a  constructive  admission,  §  331,  p.  1650. 
Dismissing  bill   for  want   of  prosecution,   §   362,   p.    1815. 
Appeal  from  decree  entered  pro  confesso,  §  695,  p.  3740. 
Effect  of  no  appearance  for  plaintiff  in  error,  when  case  is  called  for 
argument,  §  707,  p.  3866. 
see  also  Taking  Bills  pro  Confesso. 
DEFECTS— 

In  suits,  §  230,  p.  1215. 
DEFENDANTS— 

Abatement  by  death  of,  §  216,  p.  1188. 

Acts  of   defendants   when  in  pursuance   of  a    common   scheme  niay   Ije 

joined,  §  141,  p.  795. 
Class,  represented  by  one  or  more,  §  116,  p.  709. 
Cross-bills,  filing  of,"^  see  Cross-Bills. 
Extent  those  of  a  class  not  joined  as,  are  bound,  §  115,  p.  706;   §  116, 

p.  710. 
Fictitious  name,  defendant  cannot  be  made  under,  §  13o,  p.  760. 
Foreign  executors  and  administrators,  §  109,  p.  676. 
Idiots,  lunatics  and  persons  of  weak  mind,  §  107,  pp.  675. 
Infants  as,  §  106,  p.  673. 
Married  women,  §  108,  pp.  675,  676. 
Misjoinder  of,  §  'l41,  pp.  788-798.     See  Bills. 
Objection  to  multifariousness  in  bills,  §  143,  p.  802. 
Omission  from   bills   of   such   as   are   not   within   jurisdiction   of   court, 

§  117,  p.  711. 
Parties  desiring  to  intervene   as  plaintiffs  may  be  made,  §   258b,  pp. 

1286,  1287. 
Eeceiver  when  defendant  can  move  for  appointment  of,  §  316,  p.  1602. 
Belief 

alternative  relief  against,  §  138,  p.   778. 

one   can   seek  relief   against   another   in   a    cross-bill    only,   ij    19S, 

p.  1144. 
persons  interested  in  relief  prayed  for  wlio   do   imt  join  ;is  phiui 
tiffs  should  be  made  as,*§  110,  p.  677. 
States  as,  liabilitv  to  private  person,  §  105,  pp.  657-672. 
suit  by  other  States,  §   104,  pp.  654-657. 
suit  by  the  United  States,  §  103,  p.  654. 
United  States  as,  liability  to  private  person,  §  95,  pp.  593-598. 
Who  may  l)e,  §  94,  p.  592. 
Who  cannot  be,  §  94,  p.  592. 

United  States  ordinarily,  §  94,  p.  592. 

foreign  States,  §  94,  p.  592. 

sovereigns,  for  acts  done  in  a  political  capacity,  §  94,  p.  592. 

the  individual  States  under  certain  circumstances,  §  94,  p.  592. 

receivers  without  leave,  §  94,  p.  592. 

foreign  executors  and  administrators,  §   94,  p.  592. 

the  President  of  the  United  States,  §  94,  p.  593. 

see  also  Bills;  Co-Defendants;  Parties;   Plaintiffs. 


INDEX  4905 

Vol.   II   l.ej^ins  at  §  197.  l^'^S'^l^- •  A^^l;.in   begins  ,u   §  453,  page  2^01  ;  Vol.   IV 
oegins  at  §  (xO,  pat'e  o;j97. 

DEFENSES— 

Counter  avermentH  to  avoid  anticipated,  §  136,  n    765 

Equitable  estoppel  in  pai.s,  §  185a,  p.  1058. 

Election  of  remedies,  §   185b,  p.  1061. 

When  it  affects  value  of  matter  in  dispute,  S  23,  pp    7-'    73 

WlKcli  are  pleadable  by  way  of  answer,  {J  175,  pp    1003'  l()'(i4 

Peculiar  to  patent   cases,  §   188,  pp.   1106-1116. 

Purchase  for  valuable  consideration,  S   185c    11    1063 
DELAWARE—  ^  '  ^ 

Constitutes  one  judicial  district,  §  66,  p.  286 

times  and  places  of  holding  court  therein  enumerated,  8  66,  p    -86 

Districts  of,  included  within  the  Third  Circuit,  8  4    p    10 
DELAY —  *     >  I  ■       • 

Dissolution    of    interlocutory    injunction    for    delay    in    briiioin.r    ,..,,,^0 
to  a  hearing,  §  296,  p.   1447.  "  -     '-      ""-"^ 

Dismissal  of  bills  for  want  of  prosecution,  §  362,  p    1815 

Interest  awarded  where  writ  of  error  or  appeal  was  taken  merelv  for 
§  712,  p.  3907. 
DELIVEEY  OF  PEOPERTY— 

Injunctions  to  prevent,  §  282,  p.  1412. 

Injunctions  to  compel,  S  282,  p    1412 
DEMUEREE— 

Abolished  in  equity,  §  364,  p.   1824. 

Admissions  by,  §  366,  pp.   1827-1832. 

Allegations^ not  stated  positively  are  demurrable,  §  136,  p.  763;   §   137, 

Amendment,   §  215,  p.  1183. 

Classification  of  demurrers  to  the  relief,  8  365    p    18"7 

Common  law,  §  454f,  pp.  2219-2221. 

defects  of  form,  §  454f,  p.  2219. 

overruled  with  leave  to  amend,   §  454f,  pp.  2220    2""1 
Constructive  admission,  when  a,  §  331,  p.   1650.         -  '  —-  • 
Definition  and  general  characteristics,  8  365,  p    1827 
Derivation  of,  §  365,  p.  1827. 
Discovery 

defined  and  classified,  §  348,  p.  1758. 

causes  of,  §  365,  p.  1827. 
Petition  for  intervention,  objections  to  form  of,  to  be  taken  bv    8  "Vtb 
p.  1310.  .  ■  ^  -  •    • 

Plaintiff's   pleading,    where    after   removal    to    Federal    court    he    pro- 
ceeds on  wrong  side  of  the  court,  §  555,  p.  3056 
see  Plfadings  .at  Common  Law. 
DEPOSITIONS— 

In  District  of  Columbia,  §  342,  p.   1742,  11.   14. 

Common-law  procedure  respecting,  §  453',  p.  2204;   !:j  47;;    p    •>4r! 

Taken   before  removal  of  cause  to  Federal  court. 'whetlieV   witness  ...-m, 

be  compelled  to  sign  same  after  removal,  §  555ii,  p.  3072. 
To  be  embodied  with  record  on  aj)])eal,  §  704,  p'   3S25. 
see  also  Evid' xri: ;    Pkactick   at  Commox   L  uv 
DEEIVATIVE  TITLE— 

Setting  forth  in  bill,  8   144,  p.  805 
DEVISEES—  .  1  • 

When  necessary  parties  to  a  bill  against  the  execiMor    8    113    »,    6<t- 
Suit  by  to  quiet  title,  8   138,  p.  775. 
DIFFERENCi:— 

Of  citizenship,  as  affecting  jurisdiction,   §  454d,   ]i.    2210. 
Of  citizenship,  how  determined,  §   46,  p.   159. 
Of  citizenship,  averments   of,   §    135,  p.   758. 
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Vol    II  begins  iit  §  HIT,  page  1125;  Vol.  Ill  begins  at  §  453,  page  2201  ;  Vol.  IV 
begins  at  §  670,  page  3597. 

DIRECTIONS— 

Eeceiver  applying  to  court  for,  §  308,  p.  1547. 
To  receivers,  §  310,  p.  1561. 
see  also  Instructions. 
DIEECTOE— 

Bill  against  to   enforce   two  distinct  liabilities  is  multifarious.   §   141, 

p.  790,  n.  14. 
Discontinuance  of  suit  by  stockholders  as  against  wishes  of  majority 

of  directors,  §  361*  p.  1813. 
Effort  of  plaintiff  to  secure  action  by,  on  part  of  stockholders,  to  be 

set  forth,  §  145,  p.  809. 
Parties  to  bill  to  restrain,  from  making  a  fraudulent  sale,  §  119,  p.  720. 
Receiver,  director  of  corporation,  not  usually  appointed  as,  §   318,  p. 

1605. 
Suit  against  corporation  bv  stockholder,  director  not  necessary  party. 

§  119,  p.  720. 
Suit  against,  when  at  law,  §  81,  pp.  340,  341;  §  96i,  pp.  615-629. 
when  in  equitv,  §   81,  p.   341;    §   96i,  pp.   615-629. 
DISABILITY  OF  JUDGE— 

What  constitutes,  §§  371,  372,  pp.  1846-1851. 
How  raised,  §§  371,  372,  pp.  1846-1851. 
Who  to  act  in  case  of,  §   256,  p.  1277. 
DISBURSEMENTS  (see  Costs). 
DISCHARGE— 

Of  receiver's  sureties,   §  319,  p.   1608. 
Of  writ  ne  exeat,  §  328,  p.  1638. 
Of  receiver,  §  324,  p.   1626. 
Of  bankrupt,   §    655,  p.   3527. 

see  also  Removal;  Bankruptcy. 
DISCHARGE  OF  ACCUSED— 

By  writ  of  Jmbeas  corpus,  §  461,  p.  2292. 
DISCLAIMERS— 

Definition  of,  §  196,  p.  1123. 
Form  of,  §   196,  p.   1124. 

Of  patent  claims,  §   277,  pp.   1395,  1396;    §  410,  p.   2005. 
see  Answers. 
DISCONTINUANCE      (see     Dismissing     Bills     Otherwi.se     than     at 

A  Hearing). 
DISCOVERY— 

Allegation  of  facts  sought,  §  136,  pp.  764,  765. 

Bills  of,  §   132,  p.  751;   §  347,  pp.  1750-1754. 

Bill  of  revivor  cannot  be  had  for,  §  218,  pp.  1196,  1197. 

Demurrers  to  the,  §   348,  p.   1758;*  §  367,  p.   1832. 

Discovery    not    compelled    exposing    person    to    penalty    and    forfeiture, 

§'l53,  p.  912. 
English  practice  allowed  strangers  to  be  made  parties  to  suit  in  cer- 
tain cases  for  the  sake  of  a,  §  111,  p.  679. 
Practice  as  to,  §  174,  p.  998. 

President    of   a    corporation   made   party    for   the   purpose    of,    §    145. 
p.  815. 
see  Answers  ;  Cross-Bills  ;  Interrogatory  Clause. 
DISMISSAL— 

Admissions  by  a  motion  to  dismiss,  §  366,  p.  1827. 
effect  of  conclusions  of  law,  §  366a,  p.  1829. 

effect  of  facts  of  which   the  court   takes   iudicial   notice.   §   366b, 
p.  1831. 
Bill  upon  hearing.  §  377,  p.  1862;   §  360,  p.  1810. 
Collusive  jurisdiction,  §  363,  p.  1817. 


INDEX  4907 

* 
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DISMISSAL  (coutiiiued)— 

Consent,  §  114,  p.  703;  §  705b,  pp.  3843-3845. 
Default,  §  705a,  pp.  3840-3843. 
Failure  to 

perfect  or  revive  suit,  §  362,  p.  1815. 

on  plaintiff's  part  to  elect   whether  procedure   will   be  at   law  or 
in  equity,  §  368,  pp.   1836-1840. 
Moot  cases,  §  705a",  pp.  3847-3850. 
Motions  to  dismiss 

in  general,   §   705,  pp.   3836-3840. 

practice  upon,  §  705e,  p.  3850. 
Plaintiff,  dismissal  by,  §  361,  pp.  1810-1815. 
Prejudice,  dismissal  without,  §  377,  p.  1861. 
Waiver  of  estoppel,  §  705e,  p.  3845. 
Want  of,  dismissal  for 

equity,  §  368,  p.  1836. 

.iurisdiction,  §  363,  pp.  1817-1824. 

prosecution,  §  362,  pp.  1815-1817. 
DISSOLUTION— 

Of  interlocutory  injunctions,  §   296,  pp.   1446-1451. 
Of  partnership,  appointment  of  receiver  on,  §  302,  pp.  1480,  14SL 
Suit  against  cori)oration  after,  Equity  Rule  94  does  not  applv,  S   145 
p.  814.  ■  f.  .      ^  , 

DISTRICT  ATTORNEY— 

Motion  on  behalf  of,  §  251,  pp.  1261,  1262. 
DISTRICT  COURTS— 

Assignees,  suits  by,  in,  §  63,  p.  256. 
Clerk's  fees  in,  §'417a,  p.  2031. 

see  Costs. 
Jurisdiction 

appellate  jurisdiction,  §   467,  p.  2364. 

in   condemnation    proceedings   to   acquire    real   estate    for    United 

States  Government,   §  5,  p.   15^    §  482,  p.   2524. 
criminal  jurisdiction,  §  5,  p.  25. 
equitable  jurisdiction  m,  §  84,  p.  577. 
original  jurisdiction  of,  §  5,  p.  13. 

subjects  of  jurisdiction  of,  enumerated,   §  5,  pp.   13-20. 
jurisdiction  of  suits  by  tenants  in  common  or  joint  tenants  when 

the  United  States  is  one  of  the  tenants,  §  98,  p.  636. 
territorial  jurisdiction  and  terms  of  holdings,  §  66,  pp.  276-342. 
jurisdiction  under  Tucker  Act,  §   96b,  p.  604.' 
Limitation  on  jurisdiction,  §  61c,  p.  246. 
Orders,  what  judges  may  grant,  §  256,  p.  1277. 
Proceedings  in,  after  removal  of  cau.se  to,   §   544,  p.   2979. 
Process,  no  service  beyond  its  district,  §   64,  p.  268. 
Review  of  judgments  and  decrees  of,  §  688,  p.  3657;   §   693,  p.  3722; 

§   694,  p.   3736. 
Rules  of  practice  prescribed  for,  by  Supreme  Court,  §  84,  pp.  577,  578. 
Rules  of  practice  promulgated  by,  §  84,  p.  577. 

Testimonv,  no  power  to  enact   rules  regulating  taking  of,   8   473d,   p. 
2413. 
see  R'  MovAL  op  Caus's;  Appkal  and  Error;  Bankruptcy. 
DISTRICT  OF  COLUMBIA— 
Courts  of,  §  68,  p.  346. 
Supreme  Court  of,  §  68,  p.  345. 
Court  of  Appeals  ol,  §  69,  p.  347. 
Depositions  in,  §  342,  p.  1742. 
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DISTRICT  OF  COLUMBIA  (loiitimied)  — 

Power  of  Supreme  Court  to  issue  writ  of  ijroliihition.  §   4')('),  |i.   L'2.")(i. 
mandamus,  §   458,  pp.  2270-2275. 
quo  wurranto,  §  468c,  p.  2877. 
Whether  courts  of,  have  jiirisdictioii  in  eciuity,  §  (58,  p.  340. 
Appeals  from  Supreme  Court  of,  §  688,  p.  3657;  §  698,  p.  3778;   §  711, 
p.  3874. 

DIVISION  OF  opinion- 
No  costs  granted  on,  §  407,  p.  1992. 
In  appellate  court,  §   711a,  p.  3876. 
DIVISIONS  OF  JUDICIAL  DISTRICTS— 

In  what  suit  must  be  brought,  §  61^  pp.  226,  227. 
Enumerated,  §  64,  pp.  267,  268. 
DOCKET— 

Appellate  court,  §  704,  p.  3835. 

Failure   of   plaintiff   in    error   to   docket    case    and   file    record    in   time, 

§  704,  p.  3834. 
Defendant  in  error  mav,  if  he  chooses,  docket   the  cause  and   file  the 
record,  §  704,  p.  3835. 
see  also  Calendar;  Pricferences. 
DOCUMENTARY  EVIDENCE    (see  Evidence;). 

documents- 
Loss  of,  as  a  subject  of  relief  in  equity,  §  79,  p.  546. 

sec   Instruments;    Ixspiction;    Subpoena   Ducis    Tp^T^M;    Pro 

FERT. 

DOUBLE  ASPECT— 

Bills  with,   §   138,  pp.   775-780. 
DOUBT— 

Construed  against  the  pleader,  §  144,  p.  808. 
DRAWBACKS  OF  DUTIES— 

Jurisdiction  of  suits  by   assignees  of  debentures  for,  §   5,  p.   17. 
DUPLICATE  WRITS,  §  6i,  p.  226. 
DURESS— 

As  a  subject  of  relief  in  equity,  §  79,  p.  548. 
DUTY— 

Performance  bv  officer  not  compelled  by  bill  in  equity,   §   79,  p.   552, 
n.  36. 
Suits  for   drawback   of,   §   5,   p.    17.    • 

Bill  by  city  to  establish  the  right  to  levy,  §  116,  p.  709. 

Of  receivers,  §  312,  p.  1579. 

Dwight,  Theodore  W.,  Writs  of  Prohibition,  §  456,  p.  2248,  n.   1. 

E. 

EJECTMENT— 

Action  by  assignee  for,  §  63,  p.  257. 

Assisted  by  injunction,   §  79,  p.  552,  n.  38. 

Necessary  parties  on  filing  bill  to  stay  proceedings  in,  §   120,  p.  734. 

State  statute  giving  right  to  two  trials  in  action  of,  how  far  binding 
upon  Federal  tribunals,  §  477c,  p.  2470. 

Bill  for  same  purpose  as,  §  79, 'p.  552,  n.  38. 

Value  of  matter  in  dispute,  §  8,  p.  46. 

Suit  against  land  of  the  United  States,  §  95,  p.  595. 

Against  a  State  officer,  §  105c,  p.  664. 

Service   of  publication   in   actions   of,   §    166a,  p.    954. 
ELECTION— 

Under  a  will,  as  a  subject  of  relief  in  equity,  §   79,  p.  548. 

Dismissal   of   a    bill    for   failure    of   plaintift'   to   elect    wliethcr    he    will 
proceed  at  law  or  in  equity,  §  368,  p.  1839. 
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ELKINS  ACT— 

Belief  prayed  may  be  stated  and  sought  in  alternative   forni.s,  8   138, 

p.  775. 
Regulating  commerce  with  foreign  nation.s  and  among  States,  8  S.SOh 

p.  1731. 
Word   "  conce.ssion "   in   act,   catchall   to   all   avIio   tend   to   defeat   inir- 
pose  of  law,  §  506f,  p.  2701. 
EMINENT  DOAIAIN— 

Party  whose   land   has  been  taken  by,  may   obtain  injunction  against 
corporation   for   using  such    lands   for  purpo*e«   not    allowed   by 
the  corporation's  charter,  §  264,  p.  1323. 
see  CoND  MXAnoN  Proc,  edings. 
EMPLOYEES'  LIABILITY  ACT— 

Refusal  of  Federal  court  to  take  jurisdiction  because  no  reference  to 

statute  in  plaintiff 's  pleading,  §  24,  p.  79,  n.  33. 
In  force  in  Canal  Zone,  §   70,  p.  350.  " 
Recovery  under,  §  lS(hi,  p.  lODti. 

Limitation  of  liability  of  shipowners,  §  593,  p.  3207. 
Answer  in  proceedings  for  limitation  of  liability,  8   002,   p.   3231 
ENDORSEMENT— 

Of  writ,  how  far  State  practice  followed  respecting,  §  453,  p.  2206. 
Of  summons,  how  far  State  practice  followed  respecting,  s  453.  p.  220G. 
ENFORCEMENT  OF  DECREES  AND  ORDERS— 
In  general,  §  426,  p.  2084. 

Action  by  court  itself.  Lord   St.  Leonard's  Act,  §   441,  p.   2162,  n.   1. 
Assistance,  writ  of,  §  440,  p.  2160. 

Bills  to  carry  decrees  into  execution,  §  442,  pp.  2163-2165. 
Employers'  Liability  Act,  §  24,  p.   79,  n.  33;   §  537,  p.  2886;    S  593, 

p.  3211;   §  602,  p.  3231. 
Enrollment  of  decrees,  §  406,  p.  1990. 
Executions,  §  427,  pp.  2084-2096. 

contempts,  §  428,  pp.  2096-2117. 

notice  of  application  for  attachment,  §  428d,  p.  2116. 
bearing   upon,    §    429,   p.    2117. 
writ  of  attachment,  §  432,  p.  2148. 
execution  of,  §  433,  pp.  2149-2151. 
Review  of  commitment  for  contempt,  §  434,  p.   2152. 
Sequestration,  §   439,  p.   2159. 
EPIDEMIC  DISEASE— 

Provisions  as   to   holding   terms   of   United   States    Supreme   Court    in 
case  of,  §  3,  p.  7. 
EQUAL  RIGHTS— 

Suits  under  law  conferring,  §  5,  p.  17. 
EQUITABLE  JURISDICTION— 

In  general,  §  78,  pp.  542,  543;  §  81,  p.  561. 
Growth  of,  §  78,  pp  542,  543. 

see  Jurisdiction. 
Court  of  claims,  §  671a,  p.  3607. 

Illustrations  of,  in  the  Federal  courts,  §  79,  pp.  544-560. 
Vested  in  what  courts,  §  81,  p.  561. 
Sources  of,  §  84,  pp.  577-579. 
Where  no  adequate  remedy  at  law,  8  81,  p.  563. 
EQUITABLE  RIGHTS— 

Injunctions  to   enforce,  §   263.  pp.   1321-1322. 
Must  be  given  by  State  or  United  States  law,  8  81.  p.  562. 
EQUITY^— 

Origin,  §  78,  p.  542. 
Definition  of,  §  78,  p.  542. 
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EQUITY   (continued)  — 

Differences  between   equity   and  connnon  law,   §   78,  p.   5-l.'{. 
Has  been  in  some  cases  followed  by  common  law,  §  78,  l^.  543. 
When  once  it  acciuircs  jurisdiction,  gives  complete  relief,  §  78,  p.  543. 
Exercises  control  over  persons,  §  78,  p.  543. _ 
General  survey  of  jurisdiction  of,  §  79,  p.  544. 
Distinction  between  law  and,  in  Federal  courts,  §   80,  p.  560. 
New  remedies  adopted,  §  78,  p.  542. 

When  new  remedy  created  by  statute,  §   81,  pp.  564,  565. 
Consolidation   at  law   and   in  equity,   §   472,  p.  2401. 
EQUITY  OF  REDEMPTION— 

When  mortgagor  who   has  sold,   is  a   necessary  party  to   bill  of   fore- 
closure, §  112,  p.  683. 
see  also  Fori  closure  ;  Mortgages. 
Value  of  matter  in  dispute  in  a  suit  to  enforce  the,  §  11,  p.  49. 
ERROR— 

Writ  of  lialeas  corpus  to  correct,  §  461g,  p.  2300. 

Order   granting  or  denying   motion   for   new   trial   cannot   be   reviewed 

upon  writ   of  error,   §   695,  p.   3740. 
Time  when  execution   can   be   issued   where   writ    of   error   lies   to   the 

Supreme  Court,  §  427b,  pp.  2089-2091. 
Failure  to  assign  in  Appellate  court,  effect  of,  §  704,  p.  3834;   §  70 <, 
p.   3865. 
see  also  Mistake;  Writs  of  Error  and  Appeals. 
ESTOPPEL— 

An  affirmative  defense,  §  175,  p.  1005. 
EVARTS  ACT— 

Review  by  Circuit  Court  of  Appeals  since  the,  §  467,  p.  2361;   §  69,:., 

p.  3722. 
Appeals  under,  in  hahecwi  corpus  cases,  §  467,  pp.  2360-2367. 
EVIDENCE— 

In  general,   §  329,  pp.  1640-1647. 
Admissions,  §  330,  pp.  1647-1649. 

constructive  admissions,  §   331,  pp.   1650-1657. 
Federal  statutes  regulating  admission  of,  §  333,  pp.   1659-1709. 
not    necessary    to    charge    admissions    specifically    in    liill    in    order 
to  give  in  evidence,  §  137,  p.  774. 
Affidavit,  definition  and  use  of,'§   334,  p.  1709. 
manner  of  verifying,  §  335,  p.  1709. 
title  of,  §  336,  p.  1710. 
form    of,   §    337,  pp.   1711-1713. 
execution,   §    338,   pp.   1713,   1714. 
Bills 

no   evidence   Avill   be   admitted   to   prove   any   fact   not   alleged   m, 

§  136,  p.  763. 
if  plaintiff  has  evidence  which  would  take  defendant   by  surprise, 
it  should  be  indicated  in,  §  137,  p.  774. 
.  discovery  in  equity,  §  348,  pp.  1754-1766. 
bill  should  state  facts  and  not  evidence,  §  l'!7,  ]i.  774. 
waivers  and  offers  in  bills  as,  §  153,  p.  907. 
bills  of  discovery,   §   347,   pp.    1750-1754. 
Books  and  papers  of 
•     Executive  Departments,   in   general,   §   333,   pp.    16o7-1659. 
Treasury  Department,   §   333a,  pp.   1659-1664. 
Post  Office   Department,  §   333b,  pp.   1664-1666. 
Department  of  Interior,  in  general,  §  333c,  p.  1666. 
Land   Office   and   as   to   land   grants   and   tax    sales,    §    333d,    pp. 

1667-1673. 
Patent  Office,  §  333e,  p.  1673. 
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EVIDENCE   (continued)  — 

Pension  Bureau,  §  333g,  p    1677 

consular  offices,  §  333  1,  pp.  1685-1688. 
Burden   of  proof,   §   333v,   pp.    1705-1709 
Oonimon-Ia^v   procedure   respecting,   §   453,   pp.   220I-'^909 
Congress,  evidence  of  proceedings  off  8  333  JP    1683 
Consular  certificates,   §   333  1,  pp.    1685-1688.  ^^  ' 

Copyright  records,  §   333f,  p.   1676 
Z>edt^^^,.o^«,,,j^  eoniinissions  issued   under,  §  356,  p.   1795;   ^  ;<57, 

proceedings  upon,  §  357,  ])p.  1799-1803 
Depositions 

^'^"''T7To-179l'''"  '■'•"'  ""'"'■  ''''  '''''  ''  '^^^Sre.s,  §   354,   pp. 

notice  of  taking,  §  354a,  pp.   1786-1788 

prcceedings   upon,   §   354b,  pp.   1788-1791 

forni  of  under  the  acts  of  Congress,  §  355,'pp.  1791-]  795 

what   -   brougl-t   I'Pon  a   motion  t'o   su/.iSiLs  depositions,   §   ,51, 
Discover.Y  in  equit.v,  §  348,  pp.  1754-1766 
Documentary,   in  general,   §   332,  pp.   1650-1657 

where  ^pi^posed  ^amendments    consist    of  'matters    disclosecl     ],y. 
Inspection 

in  equit.v,  §  349,  pp.   1766,  1768 

at   common  law,   §   350,   pp.   1768-1770 

Judicial    notice,    §    329a,   p.    1640. 

of  statutes,   §   237,  p.   1237 
Letters  rogatory,  §  358,  pp.  1803-1807 
Master,  evidence  before,  §   391,  pp.   1923,   1924 
Utticial   correspondence,    8   333i,   p    168'' 
Patent  cases,   §   188.  pp.^1109,   1110      "" 
Presumptions 

in  suits  under  anti-trust  laws,  8  333p,  i,.   1694 

under  Prohibition   law,  §   333q,  p    16% 

as  to  citizenship,  §   333r,  p.    1696 

upon  assessment  and  collection  of  duties,  8  333s.  p    1701 

upon  assessment  and  collection   of  revenue    8   333t7i70o 

upon  distress  sales,  §  333u    p    1704  ^  '  ^'  ' 

_   m  pension  cases,  §  333g,  p.   1677. 
Proof        "'  '''''^'''''''  §  333v,  pp.  1705-1709;   §  522f,  p.  2792. 

of  handwriting,   §   332a,  j).   1655 

of  messages  by  telephone,  'jj  332b,  p.   1656 

of  telegrams,  §  332c.  p.   1656. 
Kecords, 

public,   §   333m,   p.    1688. 

State   .nnd    territorial    courts,    §    333n.    p.    1689 
Federal  courts,  §  333o,   pp.   1691-1694. 
toelt-mcrimination,  §  339a    p    1793 

.Stel'""'  ''''''"^^'  §  '''  ^^'''''  ^^«=   §  ^•^«-  P-   1«'^7. 
Federal,   evidence   of,   §   333k,   i).    1683 
Mate  and  territorial,  §  333m,  ,,.   1688.'' 

pprT^5^S"   ^^  >''-^"^  ■'-'   ^-"-   ^--  "■^^"-.  §   333V, 
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EVIDENCE   (continued)— 

Statutory  immunity  and  its  effect,  §  339b,  pp.  1729-1733. 
Subpoenas 

ad  testificandum.,  §  340,  pp.  1733-1735. 
service  of,  §  342,  pp.  1740-1743. 
duces  tecum,  §  341,  pp.  1736-1739. 
Testimony 

taken  in  equity  which  may  be  used  in  other  courts,  §  344,  p.  1746. 

bills  to  perpetuate,  requisites,  §  345,  pp.   1746-1750. 

to  take  de  bene  esse,  §  346,  p.  1750. 

present  method  of  taking  testimony  within  the  jurisdiction,  §  352, 

p.  1778. 
testimony  after  cause  is  at  issue,  and  beyond  the  jurisdiction   of 

the  court,  §   353,  pp.   1779,  1780. 
taken  in  another  suit,  §  350a,  p.  1770. 
taken  before  a  cause  is  at  issue,  §  351,  p.  1771. 
taken   within    the   jurisdiction   of   the   court    after    a    cause    is   at 

issue,  §  352,  pp.  1772-1779. 
taken  in  manner  prescribed  by  state  law,  §  359,  pp.  1807-1809. 
Witnesses 

competency  of,  §  339,  pp.  1714-1733. 
compelling  witness  to  testify,  §   343,  pp.   1743-1746. 
see    Subpoena;     Subpoena    Duces    T  cum;    Admiralty;     Coukt 
OF  Claims;  Court  of  Private  Land  Claims;  Witness's; 
Practice  at  Common  Law;  Judicial  Notice;  Bills;  Bank- 
ruptcy; Practice  in  Criminal  Cases;  Presumptions. 
EXAMINATION  BEFORE  TRIAL— 

State  statute  authorizing,  §  83,  pp.  575-576;   §   359,  p.   1807. 
To  enable  party  to  frame  pleading,  §  359,  p.   1807. 
Order  for  exaniination  of  party  before  trial  made  prior  to  removal  to 
Federal  court,  effect  of  removal  upon,  §  555,  pp.  3072-3073. 
EXCEPTIONS— 

Admiralty,   §   578,   p.   3168. 
Bills  of  ' 

common   law    procedure    respecting,    §    453,   p.    2205. 
/•contents  of,  §  479,  pp.  2484,  2493,  2495-2497,  2499. 
^"^'^  reversal  of  judgment,  §  479,  p.  2485. 

what  constitutes  record  in  court  of  first  instance,  §  479,  p.  2485. 

record  on  appeal,  §  479,  p.  2487. 

dismissal  for  use  of  wrong  remedy,  §  479,  p.   2487. 

record  of  former  trial  must  be  incorporated  in,  §  479,  p.  2489. 

what  not  noeessary  and  disregarded  by  court,  §  479,  pp.  2490,  2491. 

extension   of  time,   §  479,  p.  2492. 

amendment   of,   §   479,   p.   2494. 

affidavit   in   support    of   motion    for    continuance,    not    considered. 

§  479,  p.  2495. 
exception   or  refusal  to  charge,  §   479,  pp.   2500-2502. 
Master's   reports,   §   393,   pp.   1926-1931. 
EXECUTIONS— 

Appraisal  subsequent  to  levy,  §  427d,  p.  2091. 
Certificate  of  probable  cause,  §  427f ,  p.  2092. 
Common  law  procedure  respecting,  §   453,  p.   2205. 
Interests  upon  judgment,  §  427e,  p.  2092. 
Proceedings  by  adverse  claimant,  §  427a,  p.  2091. 
Proceedings  supplementary  to,   §  427g,  p.  2094. 
Stay  of,  §  427b,  p.  2088. 
Writs  of,'§  427a,  p.  2088. 

see  also  Enforcemj'nt  of  Decreks  and  Orders. 
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EXECUTIVE   DEPAETMENT— 

Evidence  of  books  and  papers,  §  333,  pp.  1657-]6;j9. 
Suits  under  regulations  of,  S  96,  p.  598 
EXECUTORS   AND   ADMINISTRAIOR^- 

Abatenient  and  revivor  of  suits,  §  216,  pp.  1191,  1192. 
Accounting,  when  Federal  court  may  compel,  §'  54,  p    202 
Allegations    in    bill    by,    that   letters   were   taken   out   "in'tlic    i.roper 

court,"  §  144,  p.  807.  ' 

Appeal  or  writ  of  error,  right  to  bring,  §  697,  p.  3767. 
Assignees,  executors  and  administrators  not  considered  as    8  63    ij    "(U 
Bill  of  revivor,  brought  in  by,  §  224,  pp.  1206,  1207. 
Citizenship  of,  as  affecting  jurisdiction,   §  46,  pp.   164     168 
Evidence  in  actions  by  or  against,  §  339,  pp.   1719.  1720. 
Foreign  ' 

capacity  of,  to  sue,  §  92,  pp.  589,  590. 

Avhen  cannot  be  sued,  §  94,  p.  592. 
Parties 

when  to  be  made  a  party  to  suits  affecting  estate,  s  IK),  p    67S 

when  necessary  party  to  suits,  §   113,  p.  691. 

necessary  parties  in  suits  against,  §   119,  p.   715. 

devisees  necessary  parties  to  suit  of '  foreclosure,  S   120    p    7:\v 
Statutes  of  limitation,  S  181,  p.   1047 
EXECUTORY    ASSIGNMENT— 

Necessary  parties   to   suit   by   assignee   of,   S    112.   pp.   687    688 
EXEMPLARY  DAMAGES—       '  ^  .   S  .   FP-   "o/,   Oe^«. 

Value  of  matter  in  dispute  in  suits  for,   8   7    p    45 
EXEMPLIFICATION—  '   8     -  1-       • 

EXEMPt'iON— ^  documents  to  be  used  in  evidence,  §  333d,  ]).   1667. 

From    service    of   subpoena,    §    167,   p.   966. 

In    bankruptcy,    §    650,   p.    3504. 
f(^"  Bankruptcy. 
EXHIBITION— 
T.^Ji'iK^'  ''"J*'^'^  opening  of,  on  Sunday,   §   79,  p.  551,  n.  35. 

To  be  embodied  with  record  on  appeal,  §   704,  p.  3824    n    1 
Models,  diagrams,  and  exhibits  of  material  used   in   court'  below    how 
to  be  transmitted  to  Supreme  Court  of  United  States    8  704    p 
3824,  n.  1.  '  a         '  I- 

Attached  to  bill,  §  144,  p.  808. 
Where  left,  8  479,  p.  2495. 
EXONERATION^— 

As  a  subject  of  jurisdiction  in  equity,  8   79,  p    549 
EX  PARTE—  ^      ^'  ^       '  ^ 

Motions  made,  rules  respecting,  §  248,  p.   1255;    §   250,  p.   1256 
Appointment  of  receiver  not  usually  made,  §  315    p    1600 
EXPER^T  WITnSsES-  '''  ''"'"*  rm^^Uca  may  be  made,  §  328,  p.  I(i36. 
EXTRADITION—"""''  ^'^•^"^«^"  o^"  °o^^  ^'^'^^^  '"  trial  judge,  5j  473.1.  p.  241.-,. 
Habeas  corpus  to  review,  §  462,  pp.  2306-2310. 

liaheas  corpus  to  examine  the  legalitv  of  prisoner's  d<>1entinn  under 
extradition  proceedings,  §  462,  p.  2306. 
To   another   Federal  District,   §   489,   pp.   2583-2590 

see  Practic;';  in  Criminal  Ca.ses;   Warranto  of  Kmov\l 
i.xtradition  to  foreign  countries,  §  490,  pp.  2590-2595. 

fugitives  from  foreign  country-  or  a  country  under  control  of  U   8 
§  490,  pp.   2590-2592.  "  o'  oi  u.  o., 
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EXTRADITION   (continued)  — 

surrender  of  fugitive,  §   490,  p.  2593. 

time  allowed  for,  §  490,  p.  '2593. 

place  and   character   of  hearing,   §   490,   p.   2593. 

fees  of   commissioners,   §   490,  p.   2594. 

payment  of  fees  and  costs,  §  490,  p.  2594. 

continuance  of  provisions  limited,   §   490,  p.   2594. 

proceedings    may    be    reviewed    by    habeas   corpus   if   coinnii.ssioner 
commits  the  prisoner,   §   490.  p.   2595. 
Extraditable  offenses,  §490a,  p.  2595. 
Complaint   for,  490b,  pp.   2595,  2596. 
Evidence  upon  applications  for,  §  490(-,  pp.  2596-2600. 
Evidence  on  hearing,  §  490c,  p.  2596. 
Custody  and  protection  of  persons   extradited    from    foreign   countries, 

■§   490d,  p.    2600. 
Seamen,  §  490e,  p.  2601. 

From  the   Philippines,   §   490f,  pp.   2601,   2602. 
From  one  State  to  another,  §  491,  pp.  2602-2607;   §  493,  pp.  2611,  2612. 

fugitives,  §  491,  p.  2602. 

penaltv  for  resisting  agent,  §   491,  p.   2602. 

accused  not  entitled  to  hearing  before  Governor,  §  491,  p.  2607. 

proceedings  when  void  for  want   of  jurisdiction  may  be  reviewed 
h\  habeas  corpus,  §  491,  p.   2607. 
EXTRATERRITORIAL—  . 

Jurisdiction   of  equity,  §   78,  p.  542. 

F. 
FACTS— 

Conclusions  of  law  not  to  be  stated  in  bills,  §   137,  p.  767. 

Trials  of  issues  of  fact  in  common-law  actions,  §  474,  p.  2434. 

Findings  of,   §   474,  p.   2434. 

Reversals  for  errors  of  fact,  §  687,  }).  ;'.655. 
see  also  State  of  Facts. 
FAILURE  TO  APPEAR  (see  Taking  Bills  pro  Confesso). 
FALSE  BRANDING  OR  MARKING  ACT,  §   607,  p,   3250, 
FALSE   IMPRISONMENT— 

Value  of  matter  in  dispute,  §  7,  p.  45. 
FEDERAL  CORPORATIONS— 

Where  parties  are,  §  27,  p.  98. 

Suits  by  and  against  receivers  of,  §  36,  p.  121. 

Service   upon,    §    164a,   p.    937. 
FEDERAL  COURTS— 

How    far   can    interfere   bv    injunction    witli    matters    in    State    courts, 
§   269,  pp.   1336-1340. 
see   also   United   States    Courts. 

Enumerated,  §  2,  p.   2. 

Equitable  jurisdiction  of,  §  81,  p.  561. 

Receivers  of,  suits  by  and  against,  §  37,  p.   122. 

Litigation    in,    suits    arising    out    of,    §    39,   ]).    124. 

Practice    when    suits    arc    pending    for    the    s;ime    cause    in    State    and 
Federal  courts,  §  52,  ii]).  190,  191. 

Concurrent  jurisdiction,  §  52,  ]).   190. 

Special  practice   in  injunctions,   §   291,  p.    1430. 

Property  in  custody  of,  §  52,  pp.  153,  192. 

No  jurisdiction  of  "political  (|uestions  between  States,  §    104,  p.   654. 
see    .lURISDICTION. 

FEDERAL  GOVERNMENT    (see  United  States). 
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FKDERAL  OFFICES— 

IntrodiKtion  in  evidence  of  oiKieial  documents  in  .suits  atlVcting,  Jj  ',i?.'.'.  1, 
p.  1(585. 
see    .'ilso    CONORESS;    Kevkxtk    Okkiceks,    .'uid    other    officers    iiiulrr 
respective  titles. 
FEDERAL   QUESTION— 

Neces.sarv  to  give  jurisdiction,  §  24,  pp.  74,  75. 

Must   be   involved    before   writ   of  error   from   Supreme   Court   will   be 

issued  to  State  court,  §  692b,  p.  3717. 
Existence    of,    distinctly    to    appear    in   record    on    writ    of    error    from 
Supreme   Court   to   State  court,   §    692b,  p.   3717. 
FEDERAL   TRADI-:   COMMISSION    AND '  ACT— 
Jurisdiction  and  practice  of,  §  77h,  p.  524. 
Injunctions  against,  §  lOOd,  p.  G.ll. 

Decisions   of,   concerning   matters   witliin   tlieir    jurisdiction,   §    :V20a,   ]). 
1642. 
FEES— 

Appraisers  (»f  goods  taken  in  execution  of  writ  of  //>/•/  fmin.'^.  ^  427d, 

p.  2091. 
Attorney's  fees,  §  416,  pp.  2018-2U28. 

when  cannot  be  proved  in  bankruptcy,  §  647,  j).  3485,  n.  9. 
under  Anti-Trust  and  Interstate  Commerce  Acts,  §  416a,  p.  2020. 
under  <-opyriglit   \uw,   §   416b,  p.  2021. 
for  collecting  War  Risk  insurance,  i<   4  16c,  p.   2022. 
docket  fees,  §  41 6d,  p.  2023. 
ujion  depositions,  §  416e,  p.  2026. 
Auditor '.s,   §   418b,  p.   2052. 
Clerk 

undertaking  to   clerk,    for   fees,    \>y   plaintiff    in    err(ir   on   docketing 
cause    and    tiling    record    in    t'^nited    States    Snpreiiic    i-ourt, 

no  security   reipiired   to  clerk  of  Su]ireme   Court   of   T'nited   States 
for   fees  on    writ   of   error   in   criminal    prosecutions,    !^    7o2, 
p.  3807. 
Consul's,   §   418,   p.   2052. 
Counsel 

of  counsel  assigned   to  petitioner  suing  in  forma   pniijtrris,  §   41.'^. 

]).   2017. 
see  Counsel. 
Examiner's.  §  418b,  p.  2052. 
Marshal's  §  418,  pj).  2041-2049. 
Master's,  §  418b,  p.  2052. 
Receiver's,"  §  322,  pp.   1620-1624. 

when  obliged  to  act  without,  §  318,  p.  1605. 
Referee's,  §  41Sb,  p.  2052. 
Stenographer's,  §  418c,  p.  2053. 

Suits  to  recover,  for  official  services,  §  96,  p.  366;   §  671,  ]>.  2.';n]. 
United  States  Commissioners,  §  418a,"  p.  2049;   §  483f,  p.  2546. 
Witnesses,  §  418c,  p.  20.53. 

see  also  Costs;  P..VNKKurTrv ;  Attokxev'.s  Fi-.ks;  Clm;k's  Fkks; 
Counsel  Fees. 
FEIGNED  ISSUE— 

When  court  mav  direct,  §  377,  p.  1862. 
Old  practice  of",  §  381,  p.  1866. 
see  also  Issues  at  Law. 
FICTITIOUS  NAME— 

Defendant  under,  §  135,  p.  760. 
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FIERI  FACIAS—  • ;  i  -^  i ,»    . 

Appraisement   of  goods  taken  in  execution   under  writ  "of,   §   427d,  p. 
2091. 

Eights  of  surety,  §  703,  p.  3823. 
FIFTH  CIRCUIT— 

Districts  included  in,  §  4,  p.  30. 
FILE— 

Taking  hill  off,  for  want  of  signature,  §  155,  p.  919. 

Motions  to  take  answers  off',  §  193,  j).  1121. 

Striking  disclaimer  off,  when  insufficient,  §  196,  p.   112-4. 

Removal  of  cause  after  motion  to  take  bill  off,  §  548,  p.  2964. 
FILING— 

What  constitutes  a  proper,  §  417,  p.  2039. 
PINAL  INJUNCTIONS    (see  Injunctions). 
FINAL  JUDGMENTS  AND  DECREES— 

Defined,  for  purposes  of  writ   of  error  from   Supreme  Court  to   State 
court,  I  695,  pp.  3757-3767. 
see  also  Decrees. 
FINAL  PROCESS  (see  Enforcement  of  Dicrees  and  Orders). 
FINDINGS— 

In   common-law   actions,   §   474,   pp.   2434-2435. 

How  far  review  on  appeal  may  extend  where  jury  trial  is  waived  and 
the  findings  are  special,  §  474,  p.  2434. 
FLORIDA— 

Divided  into  two  districts,  §  66,  p.  286. 

'  counties   and   times   and   places  of  holding   court   therein   enumer- 
ated, §  66,  p.  286. 

Districts  of,  included  within  Fifth  Circuit,  §  4,  p.  10. 

Introducing  in  evidence  transcripts  f rt  m  certain  hooks  of  the  Districi 
courts  in,  §  333o,  p.  1691. 

Certificate  of  Secretary  of  State  of,  §  333d,  p.  1671. 
FOOT  OF  DECREE— 

Leave  given  to  apply  for  further  orders  or  directions  at,  §  377,  p.  1862. 
FORCE   (see  Duress).  ' 
FORECLOSURE—      ' 

Effect  of  State  statutes  upon  practice  in,  §  83,  p.  574. 

Statutes  of  limitations,  §   181,  p.   1047. 

Mortgage  on  property  in  State  court's  custody,  §  52,  p.  193. 

Value  of  matter  in  dispute  in  suits  of.  §  10,  p.  48. 

Parties  to,  hy  an  executor,  §  113,  p.  692. 

Multifariousness,  §  141,  pp.  788-798. 

By  bondholder,  §   79,  p.  549,  n.  20. 

Jurisdiction  in,  suit  hy  assignee,  §  63,  p.  257,  n.  1. 

Who  necessary  parties  to,  §  112,  p.  683. 

Whether   subsequent   lienors  are   necessary  parties  to  suit   for,   §    119, 
p.  716. 

Whether  prior  incumbrancers  are  necessary  parties  to  suit  for,  §  120, 
p.  730. 

Of   railroad    mortgages,   rules   regulating   appointment   of   receiver   in, 
§  305a.  p.  1509. 

Decrees  in  foreclosures,  §  404,  p.  1987. 

Sales,  §  394,  p.  1932. 

Security  required  on  applying  for  supersedeas  in,  §  510,  p.  180. 
see  also  Mortgag   ;  Equity  of  Redemption;  Railroads. 
FOREIGN  ADMINISTRATOR— 

Who  are  included  under  the  term,  §  92,  p.  589. 

May  sue  for  death  of  intestate,  §  92,  p.  590. 

When  trustee  by  devise,  §  92,  p.  590. 
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FOREIGN  ADHIXrSTEATOR   (contintied)  — 
Capacity  of,  to  sue,  §  92,  p.  590, 
When  c'fiimot  be  sued,  S  94,  p.  592;  S  224,  p    1207 
FOREIGN  BILL  OF  EXCHANGE— 
What  is,  §  63,  pp.  258,  259. 
Definition,  §  63,  pp.  258,  259. 
see  Bills  of  Exchange. 
FOREIGN  CORPORATIONS— 

Etfect  of  State  st:itutes  regulating  suits  by,  §  83,  p.  .■)7(".. 
Jurisdiction  of  Federal  courts  over,  §  164c,  p.  939. 
Service  of  subpoena  on,  §  164c,  p.  939. 

Transaction    of    business    of.    within    State    or    district    for    service    of 
process,   §    164d,  p.  943. 
see  also  Corporations. 
FOREIGN  COURT— 

Power  to  resti-;iin  defendant  from  suing  in,  S  268    n    133o 
FOREIGN  EXECUTOR—  ^         '  ^" 

Capacity  to  sue,  §  92,  p.  589. 
When  cannot  be  sued,  §  94.  p.  592. 
.When  suit  cannot  be  revived  against,  §  i':j4,  p.   1207. 
see  also  Executor. 
FOREIGN  GOVERNMENT— 

Introducing  in  evidence  documents  Ijelonging  to  or   in   the  custodv   of 

officers  of,  §  333d,  p.  1670. 
Liabilitv  to  suit.  S  102a,  p    652 
FOREIGN  RECEIVERS— 

When,  can  sue,  §  93,  pp.  590,  591. 
Capacity  of,  to  sue,  S  93,  p.  592. 
FOREIGN  STATES— 

When,  cannot  be  sued,  S  94,  p    59'^ 
FOREIGN  WITNESSES— 
FORFEITURE—''^'  ^^  ^  «"'^J^'^t  of  jurisdiction  in  equity,  §  79,  p.  540. 

Asa  subject  of  relief  in  equity,  §  151,  p.  903. 

Suits  for,  in  District  courts,  §  5,  p.   27. 

No  person   compelled   to   discover   what   will   expose   him    to   a     S    1.58 

p.  912.  '^ 

Defendant  may  object  to  discovery  if  his  answer  would  subject  him  to 

a.  §  348.  p    1758;   8  581,  p.  3175    n    4 
FORGED  INSTRUMENT-  -V-  ^i'o,n.  ^. 

j?r^J^?VT    '!!.^Z''^''  ^^^^"^^  ^si'^'-^  §  404,  p.  1986. 
v^5?  '^^T.^^^  '^^^^  ^'^^  Parties,  CiTizExsHip  of). 
FORMA   PAUPERIS— 

Petitions  for  leave  to  sue  in,  §  413.  pp.  2013-2018. 
On  wr:ts  of  error  in  criminal  cases,  §  413.  p.  2014 
r^r»i,^^^'J^]|^"^  atfe'id.onco  of  witnesses,  §  522e,  p.  2789. 
FORMER  PROCEEDINGS— 

Recitals  of,  in  decrees,  8  404,  p.  1982 
FORMS—  ^         '  ^ 

Admiralty 

answer  in  admiralty,  p.  4309. 
a]ipeal  in  admiralty 

notice  of  a])ie;(l  in  admiralty,  p.    J.nf). 
I  etition  on  aj)peal,  p.  4317. 
;!))praisers  and  a]ipraisenient 

iioti.e  to  appraisei-s,  p.  4308. 

oath  of  ajipraiscrs,  p.  4308. 

order  ajipointing  appraisers,  p.  4307. 
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FORMS  (continuefl)  — 

report  of  appraisers,  p.  4308. 
iiotii-e  of  appraisement,  p.  4o08. 
bond  to  niarslial,  p.  4307. 
claim  of  agent,  p.  4304. 
claim    of   OAvner,  p.   4304. 
iinal  decree  in  admiralty,  ]>.  4313,  4314. 

final  decree  in  admiralty  for  summary   Jiidgmeiil    on    l)(»nd   to 

marshal,    p.    4315. 
final  decree  and  order  of  sale  in  admiralty.  |i.    i:il<i. 
Iinal  decree  on  mandate  in  admiralty,  ji.  4;;i!». 
final   decree   in  proceedings   for   limitation   of   liability    in    ad- 
miralty, p.  4326.  

interlocutory  decree  in  admiralty,  p.  4313. 

interlocutory  decree  and  default  in  admiralty,  p.  4312. 
libel 

libel  in  rem,  p.  4295. 

interrogatories  annexed  to  libel,  p.  4298. 

liliel  in  personam   with  clause  of  foreign  attachment.  ]>.  4299. 
exceptions  to  libel,  \).  4309.  • 

libel  of  petition  for  limitation  of  liability,   p.    1319. 
mandate  in  admiralty,  ]>.  4318. 

order  for  mandate  in  admiralty,  p.  4318. 
monition,    p.    4325. 

order  for  monition,  p.  4324. 
order  for  transfer  to  trustee,  p.  4322. 

petition  to  Ijring  in  vessel  under  admiralty  rule  5G,  p.  4311. 
stipulation   for  claimant's  costs,  p.   4305. 
stipulation  for  libelant's  costs,  p.  4303. 
stipulation  for  value,  p.  4306. 
transfer  to   trustee,  p.  4323. 
Certiorari  forms 

answer  to  petition  for  writ  of  certiorari,  p.  4498. 

answer   to   petition   for   writ   of   certiorari   with    cross   petition,    p. 

4503. 
application  to  District  Court   for  stay  of  proceedings  under  man- 
date   of   Circuit    Court   of    Appeals    pending    application    1o 
Supreme   Court   for   certiorari,   p.   4497. 
diminution  of  the  record 

notice  of  motion  for  writ  of  certiorari  for  diminution  of  the 

record,    p.    4489. 
motion    for   writ   of   certiorari   for   diminution    of    the    record, 
p.  4490.  ^ 

petition  for  writ  of  certiorari  for  diminution  of  the  record,  p.  4491. 
order  upon   petition   for  writ   of  certiorari   for  diminution   of 
the  record,  p.  4493. 
motion  for  cross  writ  of  certiorari,  p.  4447. 
motion  for  writ  of  certiorari,  p.  4446. 
notice   of  motion   of   petition   from   Supreme   Court  for   certiorari 

to  Circuit  Court  of  Appeals,  p.  4445. 
notice  of  presentment  to  Supreme  Court  of  petition  for  certiorari 

to  State  court,  p.  4444. 
notice  of  submission  of  answer  and  cross  petition,  p.  4447. 
order   of    State   court    granting    stay   of    proceedings    pending    ap- 
plication for  writ  of  certiorari,  p.  4496. 
petition   for   writ  of  certiorari  to   Supreme   Court   to   review   pro- 
ceedings of  State  court,  p.  4448. 
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FORMS  (continued)  — 

petition  for  writ  of  ct'rtioraii  to  Ciix-uit   Court   of   Appi'.-ils   in  ;i(l 

niiralty  case,  p.  4461. 
I)etition  to   .State  court  for   stay   of  proceedings   pending   ai)plica 

tion  for  writ  of  certiorari,  p.  44S»5. 
petition  to  Siq.renie  Court  for  writ  of  certiorari  to  review  decision 
of  Circnit  Court  of  Ai)peal.s  in  case  involving  lemtiniacv  of 
child,  p.  4474. 
petition  to  Supreme  Court  to   review  decision  of  Circuit   Couit   .d' 

Appeals  in  case  of  promise  to  leave  legacv,  p.  448;;. 
l.etition  to  Supreme  Court  for  writ  of  certiorari  'to  reveiw  decision 

of  Circuit  Court  of  Appeals  in  trade-mark  case,  p.  44HS. 
jtetition    to    Supreme    Court    for   writ    of   certiorari   to    review    d.- 
cision  of  Circuit  Court  of  Ajjpeals   in   case   involving  <|ues- 
tions    of    international    importance,    p.    4452. 
return  by  clerk  of  Circuit  Court  of  Apjjeals,  p.  4510. 
return  by  clerk  of  State  Court,  p.  45U!). 

stijnilation  of  dismissal  of  appeals  annexed  to  petition,  p.  4488. 
stipulation  that  transcript  of  proceedings  in  State  court  jjreviouslv 

filed  stand  as  return,  p.  4508. 
writ    of   certiorari   to  accompany   writ   of    liabeas   coiijus.    i..    H  II' 
writ  of  certiorari  in  District  of  Columbia,  p.  4443. 
writ  of  certiorari  for  removal  of  criminal  prosecution   from   State 

to   Federal  Court,  p.   444o. 
writ  of  certiorari  from  Supreme  Court  to  Ciicnit  Court  of    VhucMls 

p.  4507.  "  '  ' 

writ  of  certiorari  from  Supreme  Court  to  State  Court,  ii.  4507 
Common  law- 
affidavit  of  defense   under   I'ennsylvania    inactice   act    of    I'M 5     ,, 
4260.  ■      ■    '  ' 

affidavit  in  support  of  such  notice,  p.  4275. 
answer  under  code   practice,   p.   4257. 
appearance  under  code  practice,  ]>.  4222. 
bill  of  particulars,  p.  4264. 

certificate   by   imtary  to  deposition   de   bene   esse,   p.   4282. 
.certificate  by  notary  to  deposition  de  bene  esse  containing  extracts 

from   books  and  papers,  p.  4283. 
conij)laint  at  common  law  under  anti-monopoly  law,  p.  4237. 
complaint    upon   contract   under  code   practice,   p.   4231. 
complaint  to  enforce  liability  of  withdrawing  stockholder    p    4245 
dedimus  potestatem,  p.  4280.  '  i       -     • 

'  execution  against  property  or  fieri  facias,  p.  2492. 

extract  minutes  of  trial  and  verdict  inserted  in  judgment  roll  under 

code  jtraetice,  p.  4290. 
judgment  under  code  jiractice,  p.  4292. 
letters  rogatory,  p.  4287. 

notice  of  dejiosition  under  revi.sed  statutes,  p.  4281. 
notice  of  filing  and   ])etition  against  United  States   under   Tucker 

Act  of  March  3,  1887,  p.  4250. 
notice  of  motion  transferring  cause  of  action  from  equity  to  com- 
mon law  docket,  p.  4277. 
notice  of  motion   to   transfer   part   of  case   to   equity   side   of   the 

court,    p.    4274. 
notice  of  motion  for  leave  to  reframe  common  law  nleadin.T  into 

bill   in   equity,   p.   4268.  " 

notice  of  trial,  p.  4278. 

order  appointing  referee  to  try  action  at  common  law,  p.  4280 
order  for  dedimus  jiotestatem,  p.  4278. 
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FORMS  (continued)  — 

order   granting   leave   to   rcframe   common    law    pleading  into    bill 

in  equity,  p.  427;j. 
order  sending  part  of  cause  to  equity  side  of  court,  p.  4276. 
order  for  trial   hy  court  wilhout   a  jury,   p.  4288. 
petition   for  leave   to   refranie   common  law  pleading   into   hill   in 

equity,   p.   4269. 
plaint  or  declaration  in  action  in  New  Jersey  district  for  dower, 

p.  4247. 
pleas  where  common  law  practice  prevails,  p.  4252. 
praecipe  for  summons  in  Districts  of  Pennsylvania,  p.   4220. 
reply   for  the   plaintiff   under   code   jiractiee,  p.   4263. 
rcturu  by  marshal  of  service  thereof,  p.  4221. 
return  of  service  of  subpoena  ad  testificandum,  p.  4286. 
return  of  service  of  summons,  p.  4220. 
similiter,  p.  4262. 

statement  of  claim  under  Pennsylvania,  p.  4243. 
stipulation  to  proceed  with  eleven  jurors,  p.  4290. 
stipulation  for  reference  of  action  at  common  law,  p.  4289. 
stipulation  waiving  trial   by  jury,  p.   4288. 
.  subpoena   duces  tecum  upon  trial,  p.   4286. 
subpoena  duces  tecum  in  aid  deposition  de  bene  esse,  p.  4284. 
summons  under  code  practice,  p.  4219. 
summons  in   Districts   of  Pennsylvania   and   return   of  marshal,  p. 

4221. 
verdict   in   districts   of   Pennsylvania,  p.   4290. 
writ  of  dower,  p.   4249. 
writ  of  scire  facias,  p.  4294. 
writ  of  vendi  exponas,  p.  4293. 
Contempt  proceedings  ^ 

attachment  for  contempt,  p.  4353. 
information  for  criminal  contempt,  p.   4336. 
notice  of  motion  for  an  order  committing  the  defendants  and  other 

parties  for  a  civil  contempt,  p.  4331. 
order  adjudging  party  guilty  of  contempt,,  p.  4352. 
order  fining  defendant  for  contempt,  p.  4352. 

petition    for    rule    to    show    cause    why    defendants    and    their    at- 
torneys should  not  he  committed  for  civil  contempt,  p.  4331. 
return  to  attachment,  p.  4353. 
rule  to  show  cause  why  defendants  and  their  attorneys  should  not 

be   committed  for  civil  contempt,  p.  4330. 
writ  of  attachment  against  witness  for  disobedience  of  subpoena, 
p.  4354. 
Court  of  Claims 

findings  and  judgment,  p.  4593. 
petition,  p.  4591. 
Criminal  procedure 

aj,pearance  bond  on  writ  of  error  in  criminal  cases,  p.  4590. 
application   oi    poor   convict   for   discharge,   proceedings    upon,    p. 
4552. 
mandate  to  jailer  for  the  production  of  poor  eonvietj  p.  4553. 
oath  of  poor  convict,  p.  45.53. 

certificate  of  discharge  of  poor  convict,  p.  4554. 
bench  warrant  or  capias,  p    4.')54. 

return  to  bench  warrant  or  capias,  p.  4555. 
capias  pro  fine,  p.  4556. 

return  to  capias  pro  fine,  p.  4556. 
certificate  of  proceedings,  p.  4550. 
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FORMS  (contiuued)  — 

criminal  information,  p.  4559. 
fxtradition  warrant,  p.  4551. 

i-omplaint  for  extradition  warrant,  p.  4550. 

certificate  of  extradition  proceedings,  p.  4552. 
mittimus  pending  examination,  p.  4546. 
■   ■   final  mittimus,  p.  454-6. 
indictment,  general  form,  p.  4559. 

indictment  for  oflense  on  the  high  seas,  p.  4560. 

indictment  for  offeuhe  committed  at  a  place  within  exclusive 
jurisdiction  of  the  United  States,  p.  4561. 

consolidated  indictment  for  violation  of  national  banking  laws, 
p.  4561. 

count   in  indictment   for   violation   of   national   banking   laws, 
p.  4588. 
penitentiary,  commitment  to,  p.  4558. 

marshal's  return  to  commitment  to  penitentiary,  p.  4559. 

receipt  of  marshal  for  prisoner,  p.  4557. 
recognizance  of  accused  pending  examination,  p.  4547. 

final  recognizance  of  accused,  p.  4548. 

recognizance  of  witnesses,  p.  4549. 
warrant  of  arrest,  p.  4545. 

complaint  for  warrant,  p.  4545. 

search  warrant  under  prohibition  law,  p.  4555. 
warrant  for  removal  of  j-risoner  to  another  district,  p.  4556. 

return  to  warrant  for  removal  of   jirisonei',  p.  4557. 
venire  facias,  p.  4557. 
i-]quity 

amendments    to    bill    in    equity,    p.    4159. 

answer  in  suit  against  directors,  p.  4144. 

bill  for  accounting  by  .syndicate  managers,  p.  4018. 

bill  of  complaint  against  cabinet  officer,  p.  3953. 

bill  of  foreclosure  of  railway  mortgage,  p.  4106. 

hill    to    perpetuate   testimony,    p.   4122. 

hill  to  prevent  unfair  competition,  p.   4060. 

bill  of  review  for  errors  apparent,  p.  4125. 

bill  of  review  for  new  nuitter,  p.  4126. 

bill  of  revivor,  p.  4119. 

bill  to  set  aside  conveyances   with   allegations  excusing  laches,  p. 

4028. 
bond  in  place  of  injunction,  p.  4172. 
copyright  cases 

bill  in  equity  in  copyright  ca.se,  p.  4050. 

answer  in   copyright   suit    in  equity,  p.   4131. 

writ  of  injunrtion  against  infringement  of  copyright,  p.  4168. 
decree,  p.  4202. 

decree  for  injunction  and  accounting  in  patent  case,  p.  4207. 

decree   for   injunction   and   accounting   in    copyright   case,   p. 
4208. 

decree   for   iniunction    and   accounting   in   trademark    case,    p. 
4210. 

(iecree  of  injunctions  against  nmnojioly,  p.  4212. 
final  record  in  equity,  j).  4201. 
injunctions 

answer   to    hill    for   injunction,  p.   4129. 

i)il]   for  injunction   against  Di.strict   Attorney   to   restrain   en- 
forcement of  unconstitutional  act  of  Congress,  p.  39P.8 
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rOEMS  (continued)  — 

bill   for   injunction   against   District   Attorney,   and    Collei-tor 

of  Internal  Eevenue,  p.  3937. 
order   denying   injunction   upon   bond   filed   by    defendant,   p. 

4171. 
notice  of  injunction,  p.  4167. 

order  of  Supreme  Court  for  intervention,  injunction,  and   re- 
ceiver, p.  4163. 
master's  warrant  or  summons,  p.  4193. 
motion  for  leave  to  tile  bill  in  Supreme  Court,  j).  .■!92."). 
notice  accompanying  draft  of  master's  report,  p.  4195. 
notice  of  lis  pendens,  p.  4128. 
notice  of  motion  to  dismiss  ])ill,  p.  4165. 
order    appointing    master    to    supervise    stockholders'    meeting,    p. 

4198. 
order  of  intervention  as  defendants,  p.  41G4. 
order   of  Supreme  Court   consolidating  causes   for   the   purpose   of 

taking  testimony  and  appointing  commissioner,   p.  4197. 
original  bill  in  equity  in  Supreme  Court,  p.  3926. 
patent  cases 

account  of  infringements   of  patent,  p.   4196. 
bill  in  equity  in  patent  case,  p.  4039. 

bill  in  equity  in  patent  case  with  allegations  to  support  inter- 
locutory  injunction,  p.  4045. 
master's  warrant  or  summons  in  patent  case,  p.   4194. 
petition  under  anti-monopoly  law,  p.  4064. 

petition  for  leave  to  file  a  bill  of  review  for  new  matter,  p.  4126. 
petition  for  rehearing,  p.  4213. 
petition   for  subpoena   duces   tecum   in   aid   of   deposition   de   bene 

esse,  p.  4187. 
receivers    and    receiverships 

answer  to  friendly  bill  for  receiver,  p.  4158. 

bill  in  equity  for  appointment  of  receiver,  p.   4074. 

bill   in    equity   for   the    appointment   of   ancillary    receiver,   p. 

4093. 
friendly  bill  for  appointment  of  receiver,  p.  4085. 
order  appointing  ancillary  receiver,  p.  4178. 
order  appointing  receivers  of  street  railway  company,  p.  4175. 
order  appointing  receiver  at  foot  of  decree,  p.  4174. 
order  to  show  cause  against  appointment   of  receiver  at  foot 

of  decree,  p.  4173. 
order  for  examination  of  third  party  hy  receivers,  ii.  4181. 
order  extending  receivership,  p.  4180. 

order  of  Supreme  Court  for  intervention,  injunction   and   re- 
ceiver,  p.   4163. 
petition  for  appointment  of  receiver  at  foot  of  decree,  p.  4099. 
petition   by   lessor   corporation   for   extension    of   receivership 
for  its  protection,  p.  4182. 
restraining  order  against  strike,  p.   4165. 
stockholder's  suits 

stockholders'   bill   to   regulate   distribution    of   stock    in    other 

companies  held  as  assets,  p.  3988. 
stockholder's    bill    for    injunction    against    transfer    of    assets 

and  discovery  with  interrogatories,  p.  3972. 
stockholder's  bill   for    injunction  against   payment   of   income 

tax,  p.  3961. 
stockholders'  bill  for  injunction  against  consolidation  of  rail- 
road convpanies,  p.  4001. 
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FORMS  (continued)  — 

petition  for  intervention  in   stockholder's  suit   ui)l,   :,ll„uance 
thereof,  p.  4160. 
.sui)]i)onient;il  l)ill,  p.  41L'L'. 
trademark  cuses 

I'ill  to  i»rotect  trademark,  p.  40o(;. 

iiyunction  order  against  infringement  of  trademark,  p.  4167 
writ  of  ne  exeat,  p.  4187.  * 

writ  of  injunction  against  strikers,  p.   4170 
Habeas  corpus  forms 

order  discharging  prisoner,  p.  4389 

order  quashing   writ   of  habeas   corj.us  ad   testificandum,   p     4388 
petition  tor  writ  of  habeas  corpus  to  i.revent  extradition,  p.  4385' 
writ  of  habeas  corpus  ad  testificandum,  p.  4338. 
writ  of  liabeas  corj)us  to  marshal,  p.  4.'>89. 
Interstate  Commerce  Commission 
answer,  p.   4602. 
complaint,  p.  4600. 

form  of  reparation  statement   under   Rule    V    p    46U-i 
form   of  original  complaint   in  reparation  cases  against   the  a-ent 

appointed  by  the  president,  p.  4605. 
petition  for  leave  to  intervene,  p.  4602. 
petition  for  rehearing  or  re-argument,  p.  4603 
Mandamus  fonns 

motion  for  leave  to  file  petition  for  mandamus,  p    4391 
motion J-or  leave^^to^file  petition  for  mandamus  to  set  aside  receiver- 
motion  for'  leave  to  file  petition   for  ])rol,ibition  or  mandamus  to 

prevent  proceedings  in  equilv,   p.  4431. 
order  in  obedience  to  decision  granVing  mandamus,  i)    4418 
petition  to  .Supreme  Court,  p.  4392.  " ' 

petition  to  Suin-eme  Court  of  District  of  Columbia  for  mandamus 
p.    440.).  ' 

petition  to  Supreme  Court  for  mandamus  to  set  aside  receivership 
p.  4.597.  ' 

petition    for    writ    of    j.rohibition    or    mandamus    to    prevent    pro- 
ceedings in  equitv,  p.  4433. 
return  to  order  to  show" cause  against  issue  of  mandamus,  p    441ii 
return  to  order  to  show  cause  against   issue  of   n,andanu.s 'to   set 

aside  receivership,  p.  4413. 
rule  to  show  cause  why  mandamus  should  not  issue,  p   4409 
writ  of  mandamus,  p.  4416. 
Prohibition  forms 

motion    for    leave    to    file    petition    for    prohibit  ion    or    mandamus 

to   prevent   proceedings   in   equity,   p.    4431 
petition  for  writ  of  prohibition  or  mandamus  to  prevent   jiroceed- 
ings    m    equity,    p.    4433.  i  >^  ' 

return  to  order  to  show  cause  against  issue  of  writ   ..f  prohibition 

p.  4439.  ' 

rule  to  show  cause  why  writ  of  prohibition  should  not  issue  a-ainst 

admiralty  proceedings,  p.  4431 
suggestion  ^-^wrU^f  ^prohibition  against   admiralty   proceedings, 

writ  of  prohibition,  p.  4439. 
Removal  of  causes 

bond    on    removal,   p.    4377. 

certificate  to  the  record  by'the  clerk  of  the  Stat,-  ,-ourt    p    4381 

notice  of  application  foi-  removal,  p.  4355.  ' 
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FORMS  (continued)— 

notice   of   application   for  removal- because   of   prejudice   or   local 

influence,  p.  4371. 
notice  and  petition  for  removal  becauise  of  fraudulent  misjoinder 
as  well  as  for  a   sej  arable   controversy  and  a  difference  of 
citizenship  by  a  realignment  of  the  parties,  p.  4364. 
order  for  repleader  after  removal,  p.  4383. 

petition  by  an  ofiicer,  civil  or  criminal,  or  a  soldier  of  the  United 
States,  for  removal  of  a  civil  case  from  a  State  court,  p. 
4376. 
petition  for  removal  of  criminal  case  from  State  court  under  sec- 
tion 643,  United  States  Revised  Statutes,  Judicial  Code,  §  33, 
p.  4375. 
petition  for  removal  because  case  arises  under  constitution  of  the 

United  States,  p.  4357. 
petition  for  removal   because  of   prejudice   and   local   intluence,    p. 

4372. 
petition  for  removal  for  difference  of  citizenship,  p.  4355. 
petition  for  removal  for  a  separate  controversy,  p.  4359. 
remand 

motion  for  remand,  p.  4381. 
order  for  remand,  p.  4382. 
order  denying  renumd,  p.  4382. 
Writ  of  error  or  appeal,  review  by 
ai'])eal  and  allowance,  p.  45'n. 
assignment  of  errors,  p.  4523. 
certificate  by  clerk  to  transcript,  p.  4536. 
certificate  of  question  of  jurisdiction,  p.  4521. 
citation  on  appeal  on  writ  of  error,  p.  4511. 
exceptions 

bill  of  exceptions,  pp.  4528,  4533. 

order  extending  time  to  serve  bill  of  exceptions,   p.  4527. 
mandate,  p.  4542. 

judgment   upon   mandate,   p.    4544. 
memorandum  to  be  inserted  in  a  common  law  case  as  provitled  l>y 
section  7  of  rule  14  of  the  Circuit  Court  of  Appeals  for  the 
Fourth  Circuit,  p.  4536. 
motions   to  dismiss  and   affirm,   p.   4541. 
motion   to  dismiss  appeal,  p.   4538.    • 

notice  of  submission   of  motions  to  dismiss  and  to   alfirni,   \\. 
4541. 
notice  and  petition   for  review   of   order   in  bankruptcy,  p.   4524. 
notice  to  join  in  writ  of  error,  p.  4520. 
order  of  appearance  in  Supreme  Court,  p.  4537. 
order   of   affirmance,   p.   4542. 

order  as  to  contents  of  return  to  writ  of  error,  p.  4535. 
petition  for  writ  of  error  to  State  court,  p.  4515. 
petition  for  review  of  order  of  Federal  Trade  Commission,  p.  452<). 
praecipe  indicating  portions  of  the  record  to  be  incorporated  into 

the  transcript  upon  appeal,  p.  4533. 
prayer   for   reversal,   p.   4520. 

stipulation  authorizing  certificate   to   return,   p.   4535. 
supersedeas  bond,   p.   4522. 
writ  of   error   from    Circuit    Court    of   Appeals   to    District    Court, 

p.  4513. 
wri*^  of  error  to  State  Court,  p.  4514. 
writ   of   error   from   Supreme  Court    to   Circuit    Court    of   A[ipi'als, 

p.  4512. 
writ  of  error  from  Supreme  Court  to  District  Court,  p.  4512. 
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FRAUD— 

Allegations  as  to,  in  bill,  §  144,  p,  gos. 
Bills  impeaching  decrees  for,  §  132,  p    751 

'  ''tL'LTt'^lTlil  '•"■'" ""'"' '"  """■=  "•"" ""  - 

Bills  to  impeach  decrees  on  account  of,  8  451,  pp    2195-9] q^ 

Charge  ot,  defendant  in  certain  cases  olfliged'to^anl^r,  which  nu^ht 

subject  lum  to  a  criminal  prosecution,  8  348    pp    1759    17fi) 
Contract,  ground  for  bill  to  cancel,  S  79    p    547    nl?  ' 

Cross-bill,  fraud  set  up  in,  §  198,  p    114o'  '     •       • 

Receiver  ' 

remova^^of,^  b^e^cause^original  appointment  ^vas  obtained  by,  §  .-j-s, 
making^  out^case    ot'  to   secure    appointment   of    receiver,    ^    303, 

Relief 

as  subject  of  relief  in  equity,  S  79,  p    547   n    11  •   s  81    t,    r^R-i 
alternative  reHef  in  actionslor.  8  1^38    p'  779    '  ^       '  ^^  ''^•^• 

.Special  charges  of  ■  s         ,  i-       ■■ 

when  to  be  specitically  charged  in  bill,  8  137    p    771 
when  bill  specially  charges,  the  plea  to  such  part  must  be  accom- 
_     panied  by  answer,  §  175,  p.  1005. 

Special  prayer 

when  P^y^l^it  of^costs  by  defendant  must  form  a  special  prayer, 
FRAUDS,    STATUTE  "oF— 

FRIVOLOUSNESS—  ' 

FUNDS-"'  *""  '^''""''  ''^'^'"•'  "'  ''"*'  ^^  ""^^  *'"»■'  §  705,  p.  3838. 

Petition  for^payment  out  of  the  hands  of  an  officer  of  the  court,  §  253, 

Costs  out  of,  §  421,  p.  2066. 

Bill  t«gd«jtf2™^ne^jight  of  claimant  to,  in  hands  of  a  Federal  n.arshal, 

GARNISHMENT—  ^' 

^T^xr^J^l^'"^^^^"^®  ^y^  ■^Jtli  receiver,   8   314    p    159" 
GENERAL  APPEARANCE—  ^  ^' 

Defined,  §  168,  p.  976 
GENERAL  AVERAGE— 

Account,  §  79,  p.  549. 
see  Admiralty. 
GENERAL  RELIEF— 

Prayer  for,  §  154,  p.  91.'! 
GEORGIA—     '  5»         '  1       '   • 

Divided  into  districts,  ^  tK!    p    287 

, .  """"^.e^-'s  S:'pp-;^7r'sr " """""« '••"■" "--' "■- 

Districts  of,  included  within  Fifth  Circuit,  §  4,  p.  10. 
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GOVERNOE  OF  STATE— 

Service  of  process  ou,  §  3a,  p.  8. 

Jurisdiction   of   Federal   courts   over   writ   of   quo    warranto    affecting, 
§  468b,  p.  2377. 
GRANTS— 

Of  different  States,  suits  where  parties  claim  under,  §  50^  pp.  178,  179. 
Jurisdiction    of    Federal    courts    in    cases    of    conflicting,    by    different 

States,  §  50,  p.  179. 
Allegations    in    bill    to    impeach    grant    or    patent    when    action    is    not 

brought  by  Attorney-General,  §  131,  p.  750;   §  144,  p.  808. 
Practice  on  removal  of  suits  containing  controversies  between  citizens 
of  the  same  State  claiming  land  under  grants  of  different  States, 
§  550,  p.  3024. 
GRATIS— 

Appearance  defined,  §  168,  p.  976. 
when  can  be  made,  §  169,  p.  982. 
GUARDIAN  AD  LITEM— 

Bill  not  to  be  taken  i)ro  confesso  before  appointment  of,  §  171,  p.  990. 
Citizenship  of,  does  not  affect  jurisdiction,  §  44,  p.  154. 
Expenses  from  infant 's  property,  §  106,  p.  674. 
Infant,  when  and  how  to  be  appointed,  §  106,  pp.  673,  674. 
Liability  of,  §  106,  p.  674. 
Lunatic,  §  9L  p.  588;  §  107,  p.  675. 

Petition  for  appointment  of,  §  106,  p.  674;   §  253,  p.  1267. 
Removal  of,  §  106,  p.  674. 
GUARDIAN  IN  SOCAGE— 

Accounting  by,  §  151d,  p.  894. 

H. 

HABEAS  CORPUS— 

Alien  enemies,  §  462,  pp.  2310-2311. 

duties  of  marshal,  §  462a,  p.  2311. 

removal,  §  462a,  p.  2311. 

time  for  removal,  §  462a,  p.  2311. 

jurisdiction  of  U.  S.  courts,  §  462a,  p.  2311. 
Appeals  in  habeas  corpus  proceedings 

review,  §  467,  pp.  2361-2363,  2365. 

time  within  Avhich  appeal  must  be  taken,  §  467,  p.  2363. 

certiorari  to.  Court  of  Appeals,  §  467,  p.   2364. 

when  writ  of  error  or  appeal,  cannot  be  taken,  §  467,  p.  2364. 

objections  to  form,  §  467,  p.  2365. 

new  evidence,  §  467,  p.  2365. 

custody  of  prisoners,  §  467,  p.  2365;   §  493,  p.  2616. 

appeals  ]icnding  from  final  decision,  §  467,  pp.  2365    2366. 

summary  hearing,  disposition  of  party,  §  467,  p.  2367. 

certificate  of  probable  cause,  §  467,  p.  2367. 

stay  upon,  §  467,  p.  2360. 
Application  for,  practice  on,  §  466,  pp.  2345-2360. 

parties  who  may  apply,  §  466,  pp.  2347,  2348. 

jurisdiction  of  the  court,  §  466,  pp.  2349,  2351,  2352,  2354. 

determination  of  rights  of  petitioner,   §  466,  p.  2351. 

refusal  of  Supreme  court  to  issue  writ,  §  466,  pp.  2351-2353. 

issuance  in  cases  of  alien  prisoners,  §  466,  p.  2354. 

return,  §   466,  pp.  2354,  2355,  2356." 

order  for  discharge^  §  466,  p.  2357. 
Bail,  remedy  for  excessive,  §  493,  p.  2610. 
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HABEAS  COEPUS   (continued)  — 

Cum  causa,  when  issued  by  clerk  on  removal  of  cause  in  certain  cases 
§  551,  pp.  3029-3031.  ' 

Custody  of  prisoners  on,  §§  467,  493,  p.  2610;   §   703,  p.  3819. 
Deportation,  orders  for,  see  liniUiRANx.s. 

Discharge  of  soldiers  from  the  army  bv  the  writ  of,  8   464,  pp    2340- 
2342. 
discharge  of  minors,   by  means  of,  §  464,  pp.  2340,  2341. 
when  minor  cannot  be  discharged  by  means  of,  §  464.  p.  2341. 
Extradition,   to   review    proceedings   for,   §   462,   pp.   2306-2310. 
to  a  foreign  country,  §  462,  p.  2306." 
from  one  State  to  another,  §  462,  p.  2307. 
from  a   foreign  country,   §   462,  p.   2307. 
prima  facie  evidence,  §  426,  p.  2308. 
extradition  not  set  aside,  §  462,  p.  2309. 
discharge  of  fugitive,  §  462,  p.  2309. 
appeal,  §  462,  p.  2310. 
Immigrants,  habeas   corpus  for,   and    to   review  order   for   deportation 
§  463,  pp.  2312-2340. 
boards  of  special  incjuiry,  appointment  of,  §  463,  pp.  2312,  2313. 
aliens  excluded,  §  463,  pp.  2314,  2315. 
persons   once   deported   again   seeking  admission   to   U.    S     8    463 

pp.  2316,  2317,  2318. 
arrest  and  removal  of  Chinese  unlawfully  in  V.  S.,  s  463    \>    '^SIQ 
appeals,  §  463,  pp.  2320,  2321,  2322.        "  '  '  ' 

deportation  of  objectionable  aliens,  §  463,  jj.  2323,  2324,  2325,  2329. 
removal  of  alien  enemies,  §  463,  pp.  §  2325,  2326,  2327,  2328'  2329. 
aliens  represented  by  counsel,  §  463,  pp.  2334,  2335. 
discharge   of  aliens,'  §  463,  pp.   2336,  2339,  2340. 
proceedings    before    administrative    officer    set    forth    bv    petition 

§  463,  p.  2337. 
ports  to  which  aliens  to  be  deported,  §  463,  p.  2337. 
Removal,  application  for 

heard  with  or  without  aid  of  writ  of,  §  489,  p.  2589. 
in  criminal  cases  may  be  reviewed  by,  §  489,  p.  2585. 
proceeding  under,  cannot  be  removed  from  a   State  to  a  Federal 
court,   §   538c,  p.   2910. 
Beview  by 

proceedings  when  void   for  want  of   jurisdiction  niav  be   reviewed 

by,  §  491,  p.  2607. 
proceedings  of  commissioner  may  be  reviewed  by  writ   of  habeas 
corpus  if  he  commits  the  prisoner,  §  490,  p.  2595. 
Writs  of  habeas  corpus 

in  general,  §  461,  pp.  2291-2293. 

jurisdiction  to  grant   because  of  difference  of  citizenship,  8   461a 
pp.  2293,  2294. 
when  District  Courts  may  take  jurisdiction  by,  §  461a,  p.  2293. 
writs  of  habeas  corpus  issued  by  State  courts,  §'461b,  p.  2294. 
writ  of  habeas  corpus  ad  subjiciendum,  §  461c,  p.  2294. 
writ  of  habeas  corpus  ad  testificandum,  §   461d,  p.  2295. 
habeas  corpus  to  protect  officers  of  the  Ignited  States,  8  461  e    pn 
2295-2298. 
when  Supreme  Court  and  District  Court   have  iiower  to  issue, 

§461e,  p.  2295. 
when  prisoner  is  in  jail,  §  461e,  j).  2296;   §  461f,  p.  2298. 
release,  §  461e,  p.  2296;   §  461g,  p.  2303. 
jurisdiction  in  Fe.leral  Court,  §  461e,  pp.  2297,  2298. 


4928  INDEX 

Vol    11  bettins  at  §  107,  page  1125;  Vol.  Ill   begins  at  §  45:'..   pair.'  22(H  :   Vol.   IN' 
begins  at  §  070,  pafic  Hrin7. 

HABEAS  CORPUS  (continued)  — 

habeas  corpus  to  protect  those  acting  under  authority  of  foreign 
states,  8  461f,  pp.  2298-2300. 
when  prisoner  is  in  jail,  §  461e,  p.  2296;  §  461f,  p.  2298. 
cases  involving  law  of  nations,  §  461f,  p.  2300. 
errors  which  mav  be  corrected  by  habeas  corpus,  §  461g,  pp.  2300- 
2306. 
when  writ  cannot  be  used,  §  461g,  p.  2300. 
when  writ  can  review,  §  461g,  p.  2302. 

no  discharge  for  imprisonment  for  contempt,  §  461j,  p.  2305. 
suspension  of,  §  465,  pp.  2242-2245. 

constitutional  provisions,  for  writ,  §  465,  p.  2242. 
bill  of  rights  and  restrictions,  §  465,  p.  2242. 
writ  not  barred  by  suspension,  §   465,  p.   2344. 
see  Immigrants. 
HAWAII— 

Jurisdiction  of  District  Court  of,  §  71,  p.  354. 
Included  in  Ninth  District,  §  4,  p.  10. 
Appeal  from  courts  of,  §  693,  p.  3722. 
Bankruptcy  proceedings  in,  §  608,  p.  3254. 
HEARING— 

Dissolution    of    interlocutorv    injunction    for    delay    in    bringing    canso 

to  a,  §  296,  p.  1450.  ' 
Bringing  suit  to  a,  §  369,  p.  1841. 
Manner  of  hearing  a  cause,  §  374,  pp.  1852,  1853. 
Rules  of  decision  upon  a  hearing,  §  375,  pp.  1853-1858. 
Objections  which  cannot  be  made  at  the  hearing,  §  376,  p.  1858. 
Action  of  the  court  upon  a  hearing,  §  377,  pp.  1859-1862. 
Writs   of  error   in   criminal  prosecutions  advanced   to   speedy  hearing, 

§  707,  p.  3861. 
Preferences  among  appeals  on  calendar  of  Supreme  Court,   §   707,  p. 
3860. 
see  also  DisxassAL  of  Bills  Bf.fore  a  Hearing. 
HEIR— 

Suit  to  establish  will,  §   123,  p.   736;   §  332,  p.  1652. 

Suit    against,     for    performance    of    ancestor's    covenants,    noi-essary 

parties  to,   §   110,  p.   678. 
Party  to  suit  for  specific  performance,  §  112,  p.  685. 
Not  represented  by  the  executor  in  suit  concerning  real  estate,  §   113, 

pp.  692. 
Suit  by,  for  contracts  for  land,  §   119,  p.   715. 
Suit  to  quiet  title,  §  138,  pp.  775-776. 
When  necessary  parties,  §  120,  p.  730. 
HEPBURN  ACT— 

Indictments    under,    §    506m,    p.    2711. 
Limitation    by    residence    in    prosecutions,    §    61,    p.    239. 
Offenses  against  Pure  Food  and  Drugs  Act,  §   525g,  p.  2822. 
Proceedings  under  §  506m,  p.  2711. 
Provisions  under,  §  607,  p.  3250. 

Respective  rights  of  shippers  and  carriers,  §   593,  p.  3211. 
Review    bv    Supreme    Court    of    decree    affirming    dismissal    of    ]il)el- 
under,  §  691,  p.  3696. 
HUSBAND— 

When  to  be  united  with  wife  as  plaintiff,  §  89,  p.  583. 

When  to  be  made  co-defendant  with  wife,  §  108,  p.  675. 

When  may  be  omitted  as  a  party  in  certain  suits  by  wife,  §  118,  p    713. 
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IDAHO—  ^' 

Constitutes  one  judicial  district,  §  66  p  288 
Terms  and  places  of  holding  court,  8  66  p  ^go' 
Belongs    to    Ninth    Circuit,    §    4,    p     10 

Time  within   which   cause  to   be   docketed   in   United   States   Sunren.P 
IDIOTS-  '"  """"  "^  'PP''^'  '"^  ""'^  «^  ^"«^  from    §  704,  pS 

Incapable  of  filing  bills  in  their  own  right    S  85    ii    580 
Capacaty  to  file  bills  in  equity,  §  85,  p.  580^^  91.  pp    587-580 
Practice  in  suits  on  behalf  of,  S   91    p    587 
Suits  against,  §   107,  p.  675. 
Suing  alone,  cause  of  demurrer,  §  367,  p    1833 
Libera]  amendments  in  favor  of,  §  206    p    1162 
Tiine'°o\^"^toT-"''  '^'  ^'T''^'  °^'  §  302;  pp.  i479,  1480. 
ILLINOIS-'  ""^   '^^'       ''   ''"*   ^^   ""■^"'    §^9«'    P-    •■'■ '^ 

Divided  into  three  districts,  §  66,  p    289 

immatemaliVy-''"""  "■""'■■  ''""'"  ««""'  §  •>■  "•  '"• 

Eight  ^o^,vnt  „(  Mleas  „,■„„.,  ,„  „btai„  p„,„i,,i„„  ,„  ,„„„^  ^  j,,,^ 

Immigration  rules,   §   463,  pp.    2320-232^ 
see  Hab'^as  Corpus. 
IMMIGRATION  ACT— 

imm^nityTct- ''  ^  ''''  ^P-  ''''•''''• 

^''^^'inTsesM'"''    ^rf '''''''   *«    ^«"^P^1    attendance    of    witnesses 
.   in_ eases  of  investigation  under,  S  5,  p    26  witnesses 

In   answers,   §   237,  p.    1236 

Bill  ™propeHy  amended  within  the  rule  as  to,  §  210,  p.  1166;  §  213, 

Petition   ?   *w  "^*"'.'   °^  supplemental  bills,   §   235,   p    1034 

impSeT  MUSTS- '  '"■"°''  §  ''-'•  P-  '-°™- 

IMPOETEeK    °'    '"'°"^'    ■'■""'I'™''"'"'.    §    ™,    pp.    544,    545. 

Jurisdiction  of  suits  to  collect,  §  5,  p    15 

T^T.^"^'  '"''^^'  •'^^^"'•e  of,   8   114,   p^  704 
INADEQUACY—  '  ^' 

Of  remedy  at   law,  defined,  8   79    d    5'i«> 

see   also   Rehfdy   at   LaV     '  ^" 
Of  consideration,  §  151f,  p.  903,  n.  5. 
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INCONSISTENCY— 

In    bills,    §    138,   pp.    775-780. 

Objection   for,  cannot  be  raised   first   on  appeal,   §    IMS,   p.   780. 
INCONSISTENT    TITLES— 

Persons    claiming    property    under,    should    not    he    joined    ;is    del'eiid- 
ants,  §   112,  p.   HH?,'. 
INDEMNITY— 

Eequired   on   applying   for   snpcrNcdcd.s,   §    70."i,   p.   ;>S](). 
see  also  Security. 
INDIANA— 

Constitutes    one    judicial    district,    §    Gfi,    p.    291. 

times    and    places    of    holding    court    tlierein    enuuier.'ited,    §     ()(>, 
pp.    291-29;'.. 
Districts   of,   included   within    Seventh   Circuit,   §   4,  p.    10. 
INDIAN    DEPREDATION    ACT— 

Government    claims,    §    180f,    p.    1024. 
Jurisdiction   of   court   of   claims,   §    671,   p.    3602. 
New  trial  in  court  of  claims  in  cases  coming  under,  §   68,'!,  p.  3642. 
INDIANS— 

Suits  bv.'for  land,  §  5,  p.   1:5,  n.  2;   §  99,  pp.  637,  638. 
INDICTMENTS— 

In  general,  §  49.'5,  pp.   2631,  2632. 

what  an  indictment  is,  §  495,  p.  2631. 

when    motion    to    quash    indictment    is    proper,    §    495,    p.    2631. 
advantage    of    formal   defects   may   be   taken   by   plea   in   abate- 
ment,   §    495,    p.    2632. 
Allegations 

time,    §   497c,   p.    2643. 
place,    §    497d,  p.   2644. 
intent,  §  497e,  pp.  2645-2647. 
Amendment  of,  §   505b,  p.   2666. 
Anti-Narcotic    Law,    §    506p,    pp.    2716,    2717. 
Bad    grammar    and   spelling   in,    §    497g,   p.    2648. 
Bankruptcy  cases,   §   506t,  pp.   2726-2731. 

embezzlement    of    property,    §    506t,    p.    2726. 

documents   belonging   to   bankrupt   estate   coming    into   his    charge 

as  trustee,  §  506t,  pp.  2726,  2731. 
concealing  while  a  bankrupt,  part  of  property  to  estate  in  bank- 
ruptcy, §  506t,  pp.  2726,  2731. 
false  oath  or  account  in  proceedings,  §  506t,  pp.  2726,  2731. 
false  claim  for  proof  against  estate  of  bankrupt,  §  506t,  p.  2726. 
attempt   to  extort   money   or  property,   §  506t,  p.    2727. 
interested  party  as  referee,  §  506t,  p.  2727. 
purchase  by  referee  of  property,  §  506t,  p.  2727. 
refusal    by   referee   to   permit   inspection   of   accounts,    §    506t,   p. 

2727. 
sufficiency  of  indictment  for  concealment,  §   506t,  pp.  2728,  2731. 
demurrer   sustained    when   proceeds   of   sale   concealed,    §   506t,   p. 
2730. 
Body  of,  §  497,  pp.   2633-2641. 

caption    of    indictment,    §    496,    p.    2632. 

what   caption   of   indictment   is,   §   496,  p.   2632. 

body    of    indictment,    §    497,    pp.    2633-2651. 

indictment  must  allege  every  essential  element  of  crime  charged, 

§   497,   p.    2633. 
allegations   of   time   in    indictments,    §    497c,   p.    2643. 
only    substance    of    voluminous    documents    necessary,    §    497f,    p. 
2648. 
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INDICTMENTS   (continued)  — 

Caption   of,   §    496,   pp.   2632,   2633. 
Conspiracy 

to  commit  offense  against  United  States,  §  506c,  p.  2685. 

seditious  conspiracy,  §  506c,  p.  2686. 

sufficiency,  §  506c,  pp".  2687,  2688. 

under  land  laws,  §  505s,  p.  2724. 

under  civil  rights  laws,  §  506d,  pp.  2690-2697. 

to  injure  persons  in  exercise  of  civil  rights,  §  506d,  p.  269n. 
depriving   citizens  of   civil   rights   under  color  of   State   laws, 

§  506d,  p.  2690. 
to  prevent  officers  from  performing  duties,  §  506d,  ]>.  2691. 
to    intimidate    partA',    witness    or    juror,    or    obstruct    justice, 

§    506d,    p.    2691. 
to  deprive  citizens  of  rights  or  privileges,  §   506d,  pp.  2692- 

2696. 
depriving  negroes  of  vote,  §  506d,  p.  2693. 
to    restrain    or    monopolize    interstate    or    international    commerce, 
§   506e,   pp.   2697-2700. 
bill   of   particulars   no   part   of   indictment,   §    506e,   p.    2697; 

§  522,  p.  2780. 
time    of    formation    of,    to    be    within    three- vear    statute    of 
limitation,  §  506e,  p.  2698. 
Consolidation  of,   §  505,  pp.  2663-2665. 
Counterfeiting,   §   506j,   p.   2708. 
Counts 

joinder  of,  §  501,  pp.  2657-2661. 

in  bankruptcy  cases,  §  506t,  p.   2728. 
joinder   of   charges,   §    501,   p.   2657. 

conspiracy    to    restrain    or    monopolize    interstate    or    interna- 
tional commerce,   §  506e,  p.  2699. 
violation  of  national  banking  laws,  §  506p,  pp.  2674.  2675. 
counts  which  may  be  joined  in  same  indictment.  §  501,  p.  2658. 
counts    which    cannot    be    joined    in    same    indictment,    §    501, 

p.    2659. 
separate  ofl'enses  united  in  separate  counts  under  Proliibil  ion 
Act,  §  501.  p.  2660. 
misjoinder  of,  §  502,  pp.  2661,  2662. 
election  between,   §   503,  p.   2662. 
joinder  of  defendants  to,   §   504,  pp.  2662,   2663. 
Demurrers,    §    516,    pp.    2757-2759. 

what  objections  can  be  raised  by,  §  516,  p.   2557. 
judgment   on,    §    516,   p.    2759. 
see  Plkas  in  Abatemfnt. 
Duplicity   in.  §   500,  pp.   2653-2657. 

count    charging    inonopolv    and    attempt    to    monopolize,    8    506e. 

p.  2699. 
count  charging  transportation  of  two  women  at  same  time  for  sanu- 

purpose,    §    506g,   p.    2704. 
charge  of  false  eertifieate  by  notary.  §  506r,  p.  2724. 
joinder  of  charges,  §  500,  p.  2654;  §  501,  p.  2657. 
when  not  duplicitous  to  charge  in  single  count,  §  50,  p.  2654. 
when   count   bad   for   duplicity,   §   500,  p.   2655. 
when  count  not  bad  for  duplicity,  §  500,  p.  2656. 
duplicity  in   indictment  no   ground   for  motion   in   arrest    of    iudji- 
ment,   §   500.   p.   2657. 
Embezzlement,  §  506i.  pp.  2707,  2708. 
Indorsements  of,  §  499,  p.  2652. 
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INDICTMENTS   (continued)— 

Interstate  Commerce  Law,  §  506f,  pp.  2700-2703. 

special  rates  and  rebates  prohibited,  §  506f,  p.  2700. 

illegal   concessions,   §   506f,  p.   2702. 

violation  of  regulations  of  transportation  rates,   §   506f,  p.  2702 
Land   laws,   §   506s,   pp.   2724-2726. 
Larceny   and   receiving    stolen    goods,    §    5061i,   pp.    2705-2707. 

failure  to  describe  property  stolen  fatal  defect,  §  5061i,  p.  2705. 

fraudulently  taking  or  receiving  stolen  baggage,  §  506h,  p.  2706. 
Mails 

fraudulent  use  of,  §  506a,  pp.  2679-2682. 

mailing  or  expressing  obscene  matter,  §  506b,  pp.  2682-2685. 
Margin  of,  §  499a,  p.   2653. 
National  banking  laws,  violation  of,   §  506,  pp.  2666-2679. 

issuing   circulating   notes   to   unauthorized   associations,   §    506,   p. 
2666. 

mutilating  national  bank  notes,  §  506,  p.  2667. 

embezzlement,  §  506,  p.  2667. 

falsely    certifying   checks,    §    506,   pp.    2667,   2668. 

crimes    for    violation    thereof    are    infamous    and    must    be   prose- 
cuted  by   indictment,    §    506,   p.    2668. 

false  entries  in  books  by  bank  officers,  §  506,  pp.  2672-2674. 

act  of  aiding  and  abetting  need  not  be   set  out.   §  506,  p.   2676. 

what  counts  are  held  sufficient,   §  506,  pp.  2670-2679. 

joinder  of  counts,  §  506,  pp.  2674,  2675;  §  501,  p.  2657. 
Oleomargarine  laws,  §  5001.  pp.  2710,  2711. 
Perjury,  §   506r,  pp.  2722-2724;    §  506s,  pp.  2724,  2726. 

subornation,    §    506r,   p.    2723. 

prosecutions  before  naval  court-martial,  §  506r,  p.  2723. 

false   notarial  certificates,   §   506r,  p.   2724. 

false    registration,    §    506r,    p.    2724. 
Personation,  of  officers  of  IT.  S.,  §  506u,  pp.  2731,  2732. 

see  Informations. 
Pleading   matters   of    inducement    and    collateral   matters,    §    497a,   p. 

2641. 
Pleading   negatives  in,   §   497b,   p.   2642. 
Pleading  documents  in,   §   497f,  p.   2647. 
Prohibition  law   and   other  liquor  laws,   §   506q,  pp.    2717-2722. 

when  delivery  made  by  common  or  other  carrier,  §  506q,  p.  2718. 

separate  offenses  may  be  united  in  separate  counts  for  violation 
of  Volstead  Law,  §  506q,  p.  2717. 

removing    or    concealing    articles    with    intent    to    defraud    U.    S. 
§    506q,   p.    2719. 

registry  of  stills  and  apparatus,  §  506q,  p.  2719. 

signs  put  up  by  distillers  and  rectifiers,  §  506q,  p.  2719. 

cariwing  on  distillery  without  giving  bond  or  to  defraud,  §  500q, 
pp.    2719,   2720. 

removal   or   concealment   of   spirits   contrarv   to   law,   §   506q,   pp. 
2719,   2720,    272L 

transportation    of    intoxicating    liquors    into    prohibition    States, 
§  506q,  p.  2721. 
Proper  names  in.  §  497h,  pp.  2648-2650. 
Pure  Food  and  Drugs  Act,  §  506m,  pp.  2711-2714. 

manufacture  of  adulterated  or  misbranded  foods  or  drugs  in  Ter- 
ritories  or   District   of   Columbia,   §    506m,   p.   2711. 

interstate    or    foreign    commerce    in    adulterated    or    misbranded 
foods   or  drugs,   §   506m,  p.   2711. 

regulations   for  carrying  out  provisions  of,  §   506m,   p.   2712. 
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INDICTMENTS   (continued)— 

examination   of   specimens   of   food   and   drugs,   8   506m,   p    271" 
duty   of  District   Attorney  to   prosecute,   8   506m    p  T/rF' 
Receiving  smuggled  opium,  §   506o,  pp.  2735    ^716 
Repugnancy  in,  §  497i,  p.  2650. 
-Severance,    §    505a,   p.    2665. 
Signature    of,    §    498,   p.    2651. 
Smuggling,   §   506n,   pp.   2714,   2715 
Surplusage  in,  §  497j,  p.  2651. 
Tobacco  lavFS,  §   506k,  pp.   2709,  2710 
White  Slave  Trafific  Act,  S  506g,  pp    2703-''705 
INDIVIDUAL   LIABILITY-  ^    ^^' 

INDORSEES-'^"''  "'  ^"^"Poi-ations,  §  82,  pp.  572,  574. 

INDORSEMENT-  ^"''""'"'  '""'''  "'  "'*^""^  ^'^'  §  ^^'  ?'  "63. 
Of  writ  of  injunction,  §  295,  p.  ]446. 
see  Endorsement. 
INDORSEMENT  OF  NOTES— 

Injunctions  to  restrain,  §  267    x)    13,']4 
.  INDORSER—  '  ^  • 

infImous'-crISe'- "  "''  °''"'"'^"  P'^*"^'  ^  ''''  P-  ^-- 

INF?NTsi^'''''^'-   '''-"•-• 

Amendments,  liberal,  in  favor  of,  S  206    v    1162 
Answers  ^         '  ^' 

answer  of,  §  190,  p.  1118. 

no   exception^for  insufficiency  may  be   filed   to  answer  of,   §    194, 

in  what  ease  admissions  in  an  answer  made  on  behalf  of  infant 
Bills  ''''°         "'       ""^  ^™'  §  ^^^'  P-  ^6^^- 

"'""'?  90,  pp.  584^58?."^"*^'  '"  ''''''  -^"^  '''^''''  §   '''  P-  ^80; 
^l^fx.  o^^l'f  ™ing  of  age  after  a  bill  is  filed,  8  90    p    586 
whether  bill  can  be  taken  pro  confes.o  against   I  171  \    990 

Citizenship  of    as  affecting  jurisdiction,  §  90^  p.  587  ^' 

Co-plaintiff,  when  infant  made  as,  8  90,  p    586 

Costs,  when  chargeable  with,  8  90    p    587 

Decree  ^       y  f 

by  consent  in  suit  against,  §   106,  p.  674 

impeaching  a  decree  improperly  obtained  against    8  451    ii    •>19r, 
Defendant,   infant  as,   §    ]06,   pp.    673     674  ^         '  ^ 

Demurrer    infant  suing  alone,  cause  of,'  8  367,  p    ]833 
Domicile  being  a  separate  one  from  parint,  8  46,  pi  64 
Guardian,  appointment  of  '  S     ">  P-   ^ot- 

appearance  ^eiitered^  before    appointment    of    guardian    ad    litem, 

petition   for 'appoint^nient    of   guardian   for,   and   to   maintain   in- 
tant  out  of  his  propertv,  8   253,  p.   1267 
In  forma  pauperis  ^         ,  i'.  i^vi. 

may  defend  in  forma  paupcri.i,  §  106,  p    674 

Rec  :>"^^  '^^  defending  in  forma  pauperis,  §413,  p.  2016. 

Svmii^ri?'  ''^  P'-«P^^t.^'  Of.  ^"11  be  appointed,  §  302,  p.  1479 
payment  ^of^expe^nses  <.ut   of  a   fund   in   the  h^ifds  of  ^n   recei'ver, 
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INFANTS   (continued)  — 

next  friend   of,  should   not    he  npjioiiitcd   iiH-civcr  of  the  property 
of,  §  318,  p.   ir)04,  n.    1. 
Kelief    granted    to,    without    regard    to    allegations   in    bill,    §    ];')4,   pp. 

917,   918. 
Representatives  of  the  inheritance,  §  113,  p.  (597. 
Service  of  process,  must  he  personally  served,  §  106,  p.  674. 
Suit  by  next  friend  or  guardian,  §  90,  p.  584. 
Time  of,  to  take  appeal  or  bring  writ  of  error,  §  698,  p.  3778. 
INFORMATION— 

Affidavit  on  information  and  belief,  §  494,  pp.  2629,  2630. 

Averments  of  false  statements,  §  494,  p.  2629. 

Bankruptcy  Act,  prosecution  under,  §  506t,  p.  2727. 

Cases  not   punishable   by   imprisonment,   §   494,  p.   262S. 

Civil  in  their  nature,  §  131,  pp.  744-750. 

Criminal  in  their  nature,  §  494,  pp.  2627-2631. 

Defective    when   eifect   of   material   document    recited   without   contents 

of  same,  §  494,  p.  2630. 
Filing 

under  English  practice,  §  131,  p.  744. 
in  United  States  and  State  courts,  §  131,  pp.  745-750. 
cannot  l)e  filed  without  leave  of  court,  §  494,  p.  2629. 
Motion  under  an,  upon  whose   l)ehalf  can  be  made,   §   251,  pp.   1261, 

1262. 
Non-capital   offenses   onl^-   can    l)e    prosecuted   bv   information,    §    494, 

p.  2628. 
Offenses  against  elective  franchise,  §  494,  p.   2629. 
Public  nuisance,  to  enjoin,  §  131,  p.  749;  §  274,  p.  1360. 
see  Indictments;  Bills;   PlI'AS  in  Abatement. 
INFORMATION  AND  BELIEF— 

Affidavit   stating  facts   upon,   in   ])ill,   §   136,  p.   764. 
INFRINGEMENT— 

Patents,  bills  to  enjoin,  §   146,  pp.   830-847. 

see  Patents. 
Copyright,  bills  to  restrain,  §  150,  pp.  861-870;  §  278,  pp.  1399-1406. 

see  Copyright. 
Trade-marks  and  unfair  competition,  bills  to  restrain,  §  148,  p.  852. 
see  Trade-Mark. 
INHABITANT— 

Definition   of,  §   61c,  p.   246. 
INJUNCTION— 

Action  at  law,  injunctions  against,  §   79,  p.   551. 

Alienation  of  property,  to   restrain,  §  272,  p.   1356. 

Amendment  of  bill,  when  does  not  dissolve,  §  210,  p.  1170. 

Anti-Trust  Law,  against  strikers,  §  267b,  p'.   1378. 

Appeals  from  orders  granting  or  continuing  injunction,  §  255,  p.  1277; 

§  291,  p.  1431;  §  300,  p.  1464;   §  695,  p.  3740. 
Application   for 

time  and  place  of  application  for  interlocutorv  injunctions,  §  289, 

p.  1428. 
notice    of    application    for    interlocutorv    injunction,    §    292,    pp. 

1433-1436. 
affidavits   upon    application    for   an    injunction,    §    293,   pp.    1436- 

1438. 
rules  of  decision  upon   applications  for   interlocutorv   injunctions, 
§  294,  pp.  1438-1442. 
Bill,  injunctions  not  prayed  for  in,  §  290,  pp.  1429,  1430. 
Clayton   Act,   restriction   upon,   against   strikers,  §   276a,  p.   1373. 
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INJUNCTION   (continued)  — 

Coal    milling    or    operation    of    coal    mines,    regulation    of,    5>    283d,    p. 

1415. 
Comptroller  of  currency,  injunctions  to  restrain,  §  283b,  p.   1414. 
Conservation  of  supply  and  control  of  distribution  of  necessaries,  in- 
junctions under  Act  for,  §  276d,  p.   1383. 
Continuance  of,  §  297,  pp.   1452-1457. 
Continuance  of  a  nuisance,  §  274,  pp.  1359,  1360. 
Contracts  affecting  land,  see  Land. 

Copyrights,  infringement  of,  §   150,  pp.  861-870;   §  278,  pp.  1399-1406. 
Corporate  franchises,  injunctions  to  protect,  §  264a,  p.   1326. 
Criminal   inoceedings,  injunctions  against,  §  271,  p.   1349. 

distinguished  from  writs  of  prohibition,  §   268,  p.   1335. 
Definition,  classification  and  objects  of,  §  262,  p.   1321. 
Denial    of,   i;   291,  pp.   1452-1457. 
Distinction  between 

judicial  writ  and  writ  remedial,  §  285,  p.  1424. 
mandatory    and    prohibitory   injunctions,    §    286,    pp.    1424-1426. 
provisional  and  perpetual  injunctions,  §  287,  pp.  1426,  1427. 
common  and   special  injunctions,  §  288,  p.  1427. 
Federal  courts 

injunctions  to  jirotect  jurisdiction  of,  §  270a,  p.  1346. 
special    practice    and    regulations    of    the    Federal    courts    in    the 
issue  of  injunctions,  §  291,  i^p.   1430-1433. 
Federal   Trade   Commission,   injunctions   against,   §    lOOd,  p.    651. 
Granting  of,  §  79,  p.  320;  §  270,  pp.  1342,  1343. 
when  granted  of  course,  §  250,  p.  1257. 
when   not    grauted   against   judgment    at   law,   §    79,   j).   54(i,   n.   8; 

§  270,  p.  1345. 
perpetual  iiijuiu-tions,  \vli('ii   granted,  what   must   be   shown.   §   299, 
pp.  1463,  1464. 
In  forma  paiq^eris,  §  413,  pp.  2013-2018. 
Interstate    Commerce    injunctions    to    prevent    olistructioiis    to,    i^    27(!c, 

p.  1379. 
Interstate  Commerce   Commission,   injunctions  against,  §   100b,   ji.   (>48. 
Irreparable   injury,   injunctions   to   prevent,    for   which    remedy   at    law 

is  inadequate,  in  general,   §  267,  pp.   1333,   1334. 
Issue  of,  §  297,  pp.  1452-1457. 
Land 

to   enforce   the   specific   perforinanee   of   covenants   and   other   con- 
tracts aflFecting  land,   §    265,  pp.    1331,    1332. 
to  compel  the  performance  or  prevent  the  breach  of  contracts  not 
afl'ecting  land,   §   281,  pp.   1409-1411. 
Libels,  injunctions  against,  §  204a,  p.  1421. 

against  liliels  rarely  granted,  §  79,  p.  552,  n.  35. 
License,   injunctions   to   prevent    revocation   or  refusal   of   a   permit   or 

§    281a,  p.   1411. 
Motion  for  receiver  can   lie  made  uiion   motion  for  an,  S   251,  p.    1260, 

n.  27. 
Multiplicity  of  suits,  injunctions  to  restrain,  §  2()6,  pp.   i;;32,  1333. 
Municipal   ordinances,   injunctions   against    enforcement    of,   8    271a,   p. 

1351. 
Municipal  projierty  under  execution,   injunctions  .-igainst   sale  of,  §  79, 

p.  544,  n.  ] . 
Opening  of  letters,  §  2H(i,  p.   1409. 
Patents 

infringement  of  patents,  §  146,  pp.  830-845;   §  277,  pp.  1385-1399. 
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INJUNCTION  (continued)— 

to   restrain   infringement   of   patents,   allegations   in    bills,    §    146, 

pp.  830-847. 
against  patent  litigation,  §  269a,  p.  1338. 
Person  against  whom  sought,  not  a  formal  party,  §  118,  p.  714. 
Political  rights,  injunctions  to   protect,   §   293e,  p.   1416. 
Prohibition    of    use    of    intoxicating    liquors,    injunctions    to    enforce, 

§  274a,  p.  1361. 
Belief,  prayer  for,  in  eases  of,  §  154,  p.  913. 
Kemoval 

injunctions  remain  in  force  after,  §  555f,  p.  3070. 

injunctions   against  removal   of   State   or   municipal  officer,   §    79, 

p.  551,  n.  35. 
injunctions  obtained  in  a  cause  prior  to  removal  to  Federal  court, 
effect  of  removal  on  same,  §  555,  p.  3052. 
Seizures  of  personal  prrperty,  §  79,  p.  553,  n.  39. 
Slanders,  injunctions  against,   §   284a,  p.   1421. 

slanders  rarely   if   ever  enjoined,   §   284a,  pp.   1421-1423. 
State   statute 

forbidding  against  collection  of  illegal  taxes,  §   83,  p.  575. 
practice  in  granting,  how  far  influenced  by,  §  82,  p.  570. 
regulating  security  for,  §  83,  p.  575. 
authorized  by,  §  82,  p.  570. 
requiring  a  bond  upon,  §  83,  p.  575. 
State  officers,  injunctions  against,  §  105c,  p.  664. 
Stay  proceedings,  injunctions  to 

"^in  other  courts  authorized  by  law  relating  to  proceedings  in  ])ank- 
ruptcv.  §  268,  p.  1334. 
in  Federal  courts,  §   269,  pp.  1336-1340. 
in  State  courts,  §  270,  pp.   1340-1349. 
in  State  court  after  a  removal,  §  555j,  p.  3073. 
Suit   bv   stranger,  injunctions   against   act  by   corporation   ultra  vires, 

§  264,  p.  1324. 
Strikers,  injunctions  agamst,  §  276,  pp.   1366-1373. 
labor  not   a   commodity,  §   276,  p.   1366. 
anti-trust   laws   not   to'  forbid  labor   or  agricultural   organizations, 

§  276,  p.  1366. 
compulsory  labor  not  permitted,  §  276,  p.   1367. 
alignment  of  parties,  §  276,  p.  1371. 
intimidation  by  strikers,  §  276,  p.  1372. 
capacity  to  sue,  §  276,  p.  1372. 
Taxes 

against  collection  of  Federal  tax,  §   10a,  p.  645. 

against   assessments   and  collection  of  taxes,   §   271b,  p.   1352. 

unlawful  use  of,  §   148,  pp.   852-860;    §  279,  pp.   1406-1409. 
Trusts  and  other  purely  equitable  rights,  injunctions  to  enforce,  §  263, 
pp.  1321,  1322. 
preventing    disclosure    of   secret   proceedings,   restraining   publica- 
tion of  letters,  manuscripts,  etc.,  §  263,  pp.   1321,  1322. 
United  States  officers,  injunctions  against,  §  36,  p.  121. 
United  States  Shipping  Board,  injunctions  against,  §   100c,  p.  651. 

to  enforce  orders  of,  §  283c,  p.   1414. 
Value  of  matter  in  dispute  for,  §  13,  p.  50. 

what  to  be  regarded  as,  §  13,  pp.  50-55;  §  696,  p.  3764. 
Warrants  of  distress,  injunctions  to  restrain  enforcement  of,   §   283a, 

p.   1413. 
Waste,  injunctions  to  prevent,  §  273,  p.   1357. 
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INJUNCTION  (continued)  — 
Writs 

judicial  writs,  writs  remedial,  mandatory,  prohibitory,  provision:iJ 

perpetual,  common  and  special,  §  262,  p.   1321. 
the  writ  of  injunction  requisites,  S  295,  pp    1442-1446 
INJUNCTION  BOND,  §  297,  pp.  1452-1457. 
Modifying  during  appeal,  8  703,  p.  3809. 
INJURY—  ^i       .  s         ,  f 

IN  Pe'rSONAM—  P'"^^^"*  irrepai-able,  §  267,  pp.  1333,  1334. 

Decrees  in.  see  Dkcrhh^s. 
IN  REM— 

Property  as  conferring  jurisdiction  in  equity,  8  78    p    543 

Suits  by  United  States,  §  95,  p.  595.  •-     «       '  ^ 

Decrees  in,  see  D.CREts. 
INSANITY— 

When  to  be  specially  charged  in  bill,  8  137,  p  774    n    34 
INSOLVENCY—  ^         ,  y   m,  n.  6-i. 

Of  corporation,   appointing  a   receiver  in  ca.ses  of,   §   302a,  pp.    1483- 

Suits  by  assignee  in,  8  63,  p.  264. 
INSOLVENT  DEBTOR— 

When  nece-ssary  party  to  suit  brought  by  or  against  assignee,  8    113 
pp.  692,  693.  b       ,  •>,      'o, 

inspection- 
How  obtained,  §  332,  p.  1654. 

see  Examination  Before  Trial. 
INSTRUCTIONS— 

Receiver's  duty  to  a))ply  for,  §  312,  p.   1580.  " 

Certification  for,  §  6.S9f,  pp.  3688-3693. 
see  also  Advice:  Charge. 

insufficiency- 

Exceptions  to  answer  for,  8   194,  pp.   1121    1122 
INSUFFICIENCY  OF  FORM— 

Demurrers  for,  §  367,  pp.  1835,  1836. 
INSURANCE— 

Specific   performance   of   contract   for,   §    79,   p.   547,   n.    11-    s   6.'.    p 
257,   n.   1.  '    ^        '   J  • 

INSURANCE  LAW— 

Principles  of,  which  are  applicable  in  Federal  courts.  «j  477    p    "44«» 
INSURANCE   POLICY—  -  ^         -  i-   -*^.. 

Not  cancelled  by  bill  in  equity  after  loss,  §   79,  p.  547,  n.   1]. 

Not  collected  by  bill  in  equity,  §  79,  p.  552,  n.  36. 

Suit  to  reform,  by  assignee,  §63,  p.  257,  n.  1. 

A  bill  for  discovery  of  and  performance  of  contract   to  issue   is  )nul- 

tifarious,  8  142,  p.  799. 
INTEREST— 

Which  is  not  considered  as  adding  to  the   vabie  of  inalter  in  dismit.' 

§  19,  p.  68.  •  '        • 

Interest   reijmhlk-ae  ut   sit  puis   Htium,   iiia.\im   of   apnlied     8    lid     p 

678.  '        '   ^  '    '  ■ 

Persons  with   no,  wlietlier  to  be  made  parties,  §  112,  p.  683. 
In  question  of  law  involved,  does  not  entitle  per.son  to  be  niade  p-trtv 

to  suit,  §   112,  p.  690.  * 

General   rules   as  to  making  persons  parties  who  have  no.  8   112    pp 
690,  691.  »   S    ^^'•'   IP- 
Failure   to   have   interest    in    subject-matter    of   bill   a  ground    of   de- 
murrer, §  367,  p.  1833. 
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INTEREST  (continued)  — 

On  judgments,  §  427e,  p.  2092. 

As  included  in  value  of  matter  in  dispute,  §  19,  p.  68. 
Plaintiffs  united  in,   what  to  be  regarded  as  value  of  matter  in   con- 
troversy, §  17,  p.  60. 
On  judgment  against  the  Tnited  States,  §  9-5,  pp.  594,  595. 
Plaintiff  Avith  conflicting,  cannot  imite  in  a  hill,  §   140,  p.   783. 
Of  complainants,  need  not   be  co-extensive,   §   140,  p.   784. 
Defendant    cannot    be    joined    unless"  he    has    an    interest    in    opposing 
the  relief,  §  141,  p.  788. 
INTERESTED   PARTY— 

Not  excluded  from  testifying,  §  339,  p.  1714,  n.  1. 
INTERFERENCE— 

With  duties  of  receiver,  §   311,  p.   1573,  1574. 
INTERLINEATIONS— 

In  answer,  §   192,  p.   1121. 
INTERLOCUTORY  APPLICATIONS— 

Definition  and  classification,  §  247,  p.  1255. 

How  interlocutory  applications  are  made  to  the  court,  _§  247,  p.  1255. 
Motions,  definition  and  classification  of,  §  248,  p.  1255. 
of  course,   5?  249,  p.   1255. 

special,  without  notice,  §  250,  pp.  1256,  1257. 
orders   grantable  of  course,   §   249,  pp.   1255,  1256. 
notices  of,  requisites,  who  mav  make,  §  251,  pp.  1257,  1262. 
argument  of,  §  252,  pp.  1262-1265. 
Order,  requisites  and  characteristics  of,  §  255,  pp.  1269-1271. 

appeals  from  interlocutory,  §  255,  pp.   1274-1277;   §   693,  ]).  3723. 
judges  who  may  grant,  §   256,  pp.   1277,   1278. 

in  case  of  "disability  of  other  judges,  §  256,  p.  1277. 
Petitions,    in    general,    distinctions   between,   and   motions,    §    253,   pp. 
1265-1267. 
for  leave  to  sue  in  forma  pauperis,  §  413,  pp.  2013-2018. 
of    intervention,    when    may    be    interposed,    requisites,    §    258,   pp. 

12S3-1304. 
form  of,  and  practice  tliereupon,  §   254,  pp.   1267-1269. 
Practice  upon  interventions,   §   259,  pp.   1305-1315. 
INTERLOCUTORY  DECREE  (see  Decrees). 
INTERLOCUTORY  DISMISSAL    OF    BILLS    (sec   Dismissal    of   Bills 

Bffore  a  Hfaring). 
INTERLOCUTORY  INJUNCTION— 

Notice  of  applications   for.   §   292,  pp.    1433-1436. 
Rules  of  decision  upon  applications  for,  §   294,  pp.  1438-1442.  • 
Dis.solution  of,   §  296,  pp.   1446-1451. 
see  also  Injunctions. 
INTERLOCUTORY  ORDERS  (see  Interlocutory  Applications). 
INTERMEDIATE— 

Dismissal  of  bills,  see  Dismissal  of. Bills  Before  a  Hearing. 
INTERMEDIATE  APPLICATIONS    (see  Interlocutory  Applications). 
INTERNAL  REVENUE— 
Cases,  §  5,  p.  15. 

Suits  to  enforce  lien  for,  §  5,  p.  15. 
see  Practice  in  Criminal  Cases. 
INTERNAL   REVENUE  LAW— 

Compromises  and  prosecutions  under,   J^  522b,  i)p.   2782.  2783. 
INTERPLEADER— 

Who  mav  file  bills  of,  contents  of  bills  and  practice,  §  157,  ]i]).  920-926. 
Bills  in  'the  nature  of,  §  158.  pp.  926,  927. 
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INTERPLEADER   (eontinued)  — 

How  far   State  practice  as  to   granting  order  of,   is  followed,   §   4u3, 
Nature  of  bill  of.  §   132,  pp.  75],  752. 

i^rm^^ii''*'  '""^*  ^'''^^■'-'  an  affidavit,  s  156   n    9''0 
INTERROGATORIES—  '  S  ^  Jo>  P-  ^-'J- 

In  admiralty,  §  581,  p.  3174 
Answers  to,  §   17-4,  p.  998. 

Failure  to  answer,  bill  taken  pm  r.n,f,.,n    §   171    ti    oso 
see  EviDFxcE.  •  s    " ',  j'-  •"'•'. 

INTERROGATORY  CLAUSE— 

In  bills,  rules  pertainine'  tn    .s  ^^i■>.    ,.    ~-i  -      .   ,-. 

INTERSTATE  COMMERCP?  Acl-     '  ^      '      '  "•  "'   ^   ^''~'  ^'P"  ^"<''  '•"" 
Bills    to    enjoin    railroad    eompauy    from    filing    ,vith    Interstate    Cnn. 
nK.rcj_^Ccnn„„ss.on,    unreasonable    increase    in    ^i^^  '^^^ 

Cases  arising  under,  §  32a,  p.  111. 

Complaints  under,  §  32a,  p.  114- "s  77b    n    47?-   s  ^^.ii,  o  ,..n 

Service  of  subpoena  under,  §   1C3,  p.  936 
Suits  against  railroad  under,  §  119    p    701 
Suits  under,  where  ])rought,  S  61    ii    187"'  ' 
INTERSTATE  COMMERCE   COMMISSION- 

Evideuee  and   depositions  before  the,  S   77e,  p    493  •   s   rfQi.    „    1-0,, 
Enforcement  of  orders  of,  §   77d    p    oO"      '  ^  '   ^      '-^''^  P"   ^'•^"• 

inter^veS-'"'"*'§''^''^'P-^^«-' 

Appeals  bv,  §  259  1,  p.   13 1.5 
Rights  of  United  States,  §  3,  p.  5. 
May  remove  a  cause,  §  542    p    'J953 
In  admiralty,  §  588,  p.  3189. 

Petition  of,   I  253,  p.   1266;   §   258,  ])p.   ]283-13n4 
see  also  Interlocutoky  Applications 
interventions—  i-i^iLATioAS. 

In  general,   §  258,  p.   1283. 

Appeal  from  orders  upon,  §  259e    p    1314 

Applications  for  ' 

notice  of,  §  259a,  p.   1309. 

hearing  upon,  §  259c,  p.  L3n. 
Bondholders,   interventions  bv.  {}   258b    p     T'S?  . 

Class  suits,  interventions  in,*§  258a    p    I'^Sj" 
Complainants,  rights  of  intervening,  J,  260    p    1316 
Contractor -s  bonds,  intervention.s  in  .suits  on,  )<  258  1    p    Tioo 
Defendants,  rights  of  intervening,  S   261    p     VJl.s     '  ^ 
General  creditors,  interventions   bv,"s   258d    p  '  l'''b4 

Lachet§''S';'ir5"oc;:''"'  ""•■■■-'■"--  "•  -"'■»  ."■<>".  §  --SHk,  ,..  13«n. 

as  bar  to,  §  258m,  p.   ]301. 
Notice  of,  §  259a,  p.  1309. 
Opposition  to,  §  259b,  p.    1310. 

Patent   litigations,   interventions   under,   S   2581    v    1''99 
Persons  entitled  to  share  in  fund  held  by  court'      y    i^k^e    n    l^qr 
Petition  for,  §  259.  pp.  1305.  1306  '     ^'  ^  '  P'   ^-^^'• 

contents  of,  §  259,  pp.   i;j06,  1307 

when  tiled,  §  259,  p.  ];!()5. 
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INTERVENTIONS   (continued)  — 

of,  may  be  taken  as  cross-bills,  §  259,  p.   1308. 
parties  to,  §  259a,  pp.  1309,  1310. 
demurrer  to,  §  259b,  p.  1310. 
plea  to,  §  259  1,  p.  1315. 

substituted  service  of  process  upon  a  petition  of,   §   165,  p.   95 1. 
constitutes  an  appearance,  §   169,  p.  978. 
Practice  upon,  §   259d,  p.   1313. 
Pro  interesse  suo,  §  258h,  p.  1298. 
Property  subject  of  litigation,  interventions  by  persons   interested  in, 

or  with  a  lien  upon,  §  258g,  p.  1297. 
Pure  Food  and  Drugs  Act,  interventions  .under,   §   258i,  p.   1299. 
Receiver,  intervention  as  remedy  against  a,  §  314,  p.  1.592. 
Stockholders,  intervention  by,  §  258c,  p.  1291. 
State  statutes,   effeL-t   of,  upon,'   §   258o,  p.   1304. 
Stay  pending  hearing,  §  259e,  p.   1311. 
Title  in  dispute,  intervention  by  persons  interested   in  proj)ertv  when. 

§  258f,  p.   1296. 
United  States  and  cities,  interventions  bv,  §  258n,  p.  1302. 
INTOXICATION— 

Ground  of  relief  from  contract,  §79,  p.  151f;  p.  903,  n.  5. 
INTRODUCTION— 

In  bills,  rules  relative  to,  and  form  of,  §  135,  p.  756. 
INTRUSION— 

Information  for  an,  in  the  case  of  purprestures,  §  274,  p.  1359. 
IOWA— 

Divided  into  two  judicial  districts,  §  66,  p.  291. 

times  and  places  of  holding  court  enumerated,  §  66,  pp.  292,  293. 
Districts  of,  included  within  Eighth  Circuit,  §  4,  p.  10. 
Introducing   in   evidence   transcripts   from    certain    books   of   the    Dis- 
trict courts  in,  §  333o,  p.  1691. 
ISSUES— 

Bringing  matter  to  distinct,  §  136,  p.  762. 

Testimony  taken  before  cause  is  at  issue,  §  351,  j).  1771. 

after  cause  is  at  issue,  §  352,  pp.  1772-1779. 
Testimony  taken   after   a   cause   is  at   issue   and   beyond   the   jurisdic- 
tion of  the  court,  §  353,  p.  1779. 
When  court  may  direct  a  feigned  issue,  §  377,  p.  1862. 
ISSUES  AT  LAW— 

Distinguished  from  issues  in  equity,  §  136,  p.  762. 

Power  of  courts  to  direct,  §  378,  p.  1863. 

Matters  concerning  which  an  issue  is  directed,  §  379,  p.  1865. 

In  patent  cases,  §  378,  p.  1863. 

Time  when  an  issue  is  directed,  §   380,  p.  1865. 

Manner  of  trving,  §  381,  pp.  1866-1868. 

Efeect  of  the  "finding  of  a  jurv  upon  an  issue,  §  382,  pp.  1868-1870. 

Proceedings  after  the  trial 'of,'  §  383,  p.  1870. 

J. 
JOINDER— 

Of  parties  upon  a  motion,  §  251,  p.  1261. 

Objection  for,  of  improper  parties,  §  130,  p.  742. 

Of 'plaintiffs,   §    140.  pp.   782-788. 

Of  defendants,  §   141,  pp.  788-798. 

Of  distinct   grounds  of  relief,  §   142,  pp.   798-801. 

Of  causes  of  action  at  common  law,  §  454c,  p.  2214. 

how  far  State  practice  respecting  followed,   §  453,  p.   2207. 

amendments  to  pleadings,  §  206,  p.  1160;  §  454d,  p.  2214. 

joinder  of  counts,  §  454c,  pp.  2214,  2215. 
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Vol.  II   begius  at  §  197.  nacp  lT>-»-  \'r^i     mi- 

''ie^in-s'^atY67i:'pS"59''7!  '  ''''  ^"'^  '''''  '  ''-'■  ^'^ 
JOINDEE  OF  PAETIES  IN  FOTTTTv   ^.       -d  ^ 

JOINT   DEFENDaJntI-        ^  ^'''  ^'''^^'  Paeties). 

Eemovability  of  cause  in  cases  of,  S  541,  pn   2938    2qqq 

WWe^they^assert  distinct  a„i  \epar'afe '^^ttVf  ifa/r^S;  §  6»«, 

Citizenship  of,  S  48,  p.  177 
JOINT  TENANT— 

''"'''p.^'ese''  "'''  '''  "'"^  "'^  ^°^*^^  ^t^tes  is  one  tenant,  §  98, 
JOUENAL— 

Introducing  in  evidence  extracts  from  the  journals  of  the  Spnatp 
judged"'  ^Representatives,  §  333j,  p.^683  '^'   ^'^^*' 

Of  circuits,  §  256,  p.  1277. 
Who  may  sit  in  C.  0.  A.,  §  693,  p.  3734 
JJesignation  of  other,  when  disabled,  S  256    p    1277 
Whether  relative  of,  can  be  appointed  receiver    8  318   t>    ifio^ 
Eelative  weight  of  decisions  by,  S  375    pp    185-^  isfi^'         ^• 
JUDGMENT—  '  ^         '  ^^'         "'  -^^^*- 

At  law,  when  proceedings  under,  not  enjoined,  8  79,  p    549 

separate  actions  against  several  parties,  8  480    p^'0503 
entry  of,  §  480,  pp.  2503,  2504.  '  ^         '  ^'  "  ^• 

_  interest  aUowed  in  civil  cases,  §  480,  p   2505 

""■'"wSsfsif '«"'""   "'   """"^  ""="  '-<"-"    "■-.   §   481,  pp. 
Execution  of,  despite  supersedeas,  S  697.  p    3771 
Federal  courts 

''"''  3:1156,730^,,!°'  '"^>-  "»  — '^^'  -"  ai£  Ju.,. 

how  far  State  practice  relative  to,  is  applicable  in,  §  480   p   2503 
judgments  of  State  court  respected  by,  §  186d,  pp    1069 '  wVo 
of   Federal   court    jurisdiction   of   the,   to   res'tr^ain,    regulate    set 
aside,  construe,  or  enforce,  S  51,  pp    180    181  •  s  70   ^  ^!« 

Jurisdiction  in  suits  upon,  §  39,  p.  124^   §' li%    229      '  ^       '  ^^  '''• 
in  hmits  of  United  States,  §  39,  pp.  ]24    105 

Lien  and  docket  of  judgments,  §  480a,  pp.  2506-2*508 
when  judgments  cease  to  be  liens,  §  480a,  p    2506 
indices  of  judgment  records,  §  48Ua,  p    2507 

Aon  prosequitur,  judgments  of,  §  551,  pp.  3026    3027 

°''"ZrXZ:Tl!^,  5f  S""'  "°"  '"  S.a.e-p,actiee  reapect- 
Proper^^eanao.  J,e^.acW  ..^execution,  jadg^eats  .ti,«ed  ia  e,ui.. 
Proving  judgments,  §  333n,  p.  1689. 
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JUDGMENT  (continued)— 
State  courts 

how  far  State  practice  relative  to,  is  applicable  in  Federal  courts, 

§  480,  p.  2503. 
of  State  court  respected  by  Federal  courts,  §  186d,  pp.  1069,  1070. 
suit  by  State  to  collect,  recovered  in  State  court,  §  86,  p.  580. 
suit  to  make  judgment  of,  that  of  Federal  courts,  §  51,  p.  188. 
opening  judgment  entered  by  default,  how  far  State  practice  re- 
specting followed,  §  453,  p.  2208. 
Suspension  of,  pending  writ  of  error,  §  453,  p.  2208. 

see  Appeal  and  Eeror;   Final  Judgments;   Practice  in  Crim- 
inal Cases. 
JUDGMENT  CEEDITOES— 

Of  corporations,  appointment  of  receivers  in  suits  of,  §  302a,  p.  1484. 
JUDICIAL  BONDS— 

Suits  arising  on,  §  33,  p.  118. 
JUDICIAL  CIKCUITS  (see  Circuits). 
JUDICIAL  DISTEICTS   (see  District  Courts). 
JUDICIAL  NOTICE,  §  237,  p.  1237;  §  329a,  pp.  1640-1647. 
JUDICIAL  POWEE— 

Of  the  United  States,  §  1,  p.  1. 
JUDICIAL  PEOCEEDINGS— 

How  proved,  §  333,  p.  1689. 
JUDICIAL  SALE— 

Claims  and  liens  against  the  purchaser  and  property  sold  at,  §  394g, 

p.   1958. 
Collection  of  purchase  money  at,  §  394f,  p.  1957. 
Effect  of  confirmation  of,  §  394c,  p.  1949. 
Effect  upon,  of  reversal  of  decree,  §  394i,  p.  1964. 
Master  and  other  officers,  sale  by,  §  394,  p.  1931. 
Practice  upon  confirmation  of,  §  394b,  p.  1946. 
Proceedings  after,  and  before  confirmation,  §  394a,  p.  1945. 
Eemedies  of  purchaser  at,  §  394h,  p.  1962. 
Setting   aside,   after  confirmation,   §    394d,   p.    1950. 
Setting  aside,  because  of  fraud,  in  reorganization,  §  394e,  p.  1953. 
JUDICIAL  WEITS— 

As  distinguished  from  other  forms  of  injunctions,  §  262,  p.  1321. 
see  also  Injunctions, 
JUEAT— 

Of  affidavit,  see  Evidence. 
JURISDICTION— 

Accused,    effect   of   custody   of,   in   criminal   proceedings,   by  another 
court,   §   58,  pp.   218-220. 
Federal  courts  refuse  to  discharge  by  habeas  corpus  before  trial, 

§  58,  p.  219. 
State  court  cannot  release  prisoner  held  under  process  of  United 
States  courts,  §  58,  p.  219. 
Admiralty,  §  1,  p.  1 ;   §§  560-560J,  pp.  3099-3129. 
Ancillary,  §  51,  pp.   180-189. 
Appeal  or  writ  of  error  taken  to  Supreme  Court  of  the  United  States 

on  question  involving  the  jurisdiction,  §  688,  pp.  3667,  3668. 
Appellate,  §  4,  pp.  9-13;   §§  688-692,  pp.  3657-3709. 
Assignees,  in  suits  bv,  §  63,  pp.  256-257. 
Bankruptcy,  §§  608-614,  pp.  3254-3285. 
Board  of  General  Appraisers,  §  76,  p.  385. 
Ceded  territory,  §  66a,  p.  338. 

Certiorari,  when  reviewed,  by  jurisdiction,  §  159,  p.  927. 
Circuit  Courts  of  Appeals,  §  4,  pp.  9-13;   §  693,  pp.  3722-3736. 
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vol.  n  .e...  a.  ,  X..  -^ -^  =,-  m  ^^...s  .  ,  .^k  pa.e  ..01  :  VoK  IV 

JimiSDICTION  (continued)— 
Citizenship,  §  46,  pp.   159-168 

not  aff^ected^by  change  of,  after  jurisdiction  has  attached,  §  46, 

controversy  between  citizens  of  different  States    8  40   nn    1?^  i^n 
^vhen  jurisdiction  depends  on  diversity  of    S  61e  V  "^/Z; 
Commerce   Court,   §   75,  p    385  ^         '  ^'  L--^ 

Common  law  and  equity,  distinction  between,  §  78,  p    543 
m  Federal  courts,  §  80,  p    560  >  ^       >  V-  -»'*-i- 

ambassadors,  §  1,  p.  1.  &'  »     >  i  •     • 

ministers,  §  1,  p.  i. 

consuls,  §  1,  p.  1. 
Constitution   or  laws  of  thp  TTniforJ   q+o+.„        -^         •  . 

pp.  73-84;   §  61b,  p    242  '''  '"'*'  ""'"'«   '"''^'''  §   24. 

Consular  courts,  §  74,  p.  364. 
Contractors'  bonds,  of  suits  on,  8  5a   p    28 
Corporations,   when  jurisdiction  depends  upon   diversity   of,   §   61d.  p. 

"""*''  or  iTe^X^'wa'nt'of'^"  •^'.•^.*^*^^'  "I^«"  — '"'^  «^  J^^S-ent 
n^.4.  decree  tor  want  of  jurisdiction,  S  407    n    1092 

Cos  s    on  dismissal  for  want  of  jurisdiction.  ><  407^"p    ]99o 

Court  of  Appeals  of  District  of  Columbia,  8  69   p    347 

rZl     ,  n^'T'  §§  671-671b,  pp.  3598-3610.       ^' 

Court  of  Customs  Appeals,  §   77,  p.   393 

Criminal  cases,  §§  483-483f,  pp.   2528-2546 

Decree  as  against  parties  not  within  the,  §'  117    p    710 

Demurrers  to,  §  365,  p.  1827  C  P-    /i". 

^'"''^'^543.'''''  '*  ''™"'"  '""•  *^^  ^«""^^^ion   of,  originally,  §   78, 
Dismissal  of  bi]l  for  want  of,  8  3G3    pp    ]  817-1 8'>4 
District  Courts,  §  5,  pp.   13-34  ^^17  1824. 

of  Alaska,  §  67,  p.  342. 

of  Porto  Rico,  §  70,  p.  349. 

of  Canal  Zone,  §  70a,  p.  351 

of  Hawaii,  §  71,  p.  354. 
Effect  ^„f^^J„W,^,i„„^„j  -»«>"  -""   ■"„  .„„H.  c.„,o  of  „c,i„„, 

practice  is  to  stay  proceedings,  §  57,  p.  216. 

in  general,  §  78,  pp.  542-544. 
definition  of,  §  78,  p.  542 

complete  relief  to  complainant  within.   K   78    p    543 
.illustrahon   of^  equitable   jurisdiction   in' Federal  court,   §    78,  pp. 

equitable,  of  person,  §  78,  p.  543 
common  law,  of  property,  §  78   p    543 
rise  and  history  of,  §  78,  p.  542. 
foundations  of,  §  78,  p    542 

''"""n„°".ord,:t™:p°Mr"«' ""  ""-'■ «°'""'°" '»- '- 

protects  rights  not  recognized  by  common  law.  §  79,  p.  544. 
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JURISDICTION  (continued)— 

dependent    on    fact    that   there    is    no    adequate   remedy   at    law, 
§  81,  pp.  562,   563. 
Federal  courts,  §  2,  pp.  2-4. 

which  have  jurisdiction  in  equity  enumerated,   §  2,  pp.  2,  3. 
rules  affecting,  generally  stated,  §  81,  pp.  561-567. 
cannot  entertain  bill  to  set  aside  probate  of  will,  §  54,  p.  200. 
may   entertain  lull   for  accounting  against  testamentary   trustees, 

§  54,  p.  202. 
for   want   of   jurisdiction,    cause   improperly   removed   to   Federal 

court  may  be  remanded,  §  556,  pp.  3075,  3076.^ 
conditions  necessary  to   give   jurisdiction  over  a  foreign  corpora- 
tion, §  164,  pp.  939-942. 
substantially  the  same  as  English  High  Court  of  Chancery,  §  81, 
p.  561, 
Federal  equity  practice,  sources  of,  §  84,  pp.  577-579. 
statutes,  §  84,  p.  577. 

rules  of  United  States  Supreme  Court,  §  84,  pp.  577-579. 
Federal  question  raised  by  the  defendant,  §  24,  p.  78. 
Federal  Trade  Commission,  §   77h,  p.  524. 
Indorsees,  §  63,  pp.  263,  264. 
Interstate  Commerce  Commission,  §  77a,  p.  398. 
practice  and  rules  of,  §  77b,  p.  466. 
evidence  and  depositions  before  the,  §  77e,  p.  493. 
enforcement  of  orders  of,  §  77d,  p.   502. 
Interstate  commerce  law,  cases  arising  under,  §  32a,  p.  111. 
Laws  and  treaties  of  the  United  States,  suits  under,  §  1,  p.  1. 
Limitation,  §  51,  p.  187. 
Limitations  upon,  by  residence,  §   61,  pp.   226-249. 

by  residence,  in '^  suits  by  the  United  States,  §  61a,  p.  242. 

in    suits    arising    under   the    constitution    or   laws    of    the   United 

States,  §  61b,  p.  242. 
where   jurisdiction   depends  upon    diversity   of   citizenship,   §    61e, 
p.  244. 
Master  taking  testimony  beyond,  §  391,  p.  1924. 
Matter  in  dispute,  value,  §  6,  pp.  34-42. 
Objections  to,  waived  by  appearance,  §   170,  pp.  982,  983. 
Omission  from  bills  of  defendant  not  within  the,  §  117,  pp.  710-711. 
Original  equitable  jurisdiction  of  United  States  Supreme  Court,  §  3, 

pp.  4-9. 
Original  jurisdiction  of  Supreme  Court  of  the  United  States,  §  1,  p.  1. 

relation  to  original,  §  51,  p.   180. 
Outside  of  district  where  suit  is  brought,  §  61,  pp.  239-242. 
Parties 

formal  parties  as  affecting,  §  42,  p.   140. 

suits  where  the  United  States  shall  be  a  party,  §  1,  p.  1. 

by  striking  out  parties  who   are  not  indispensable,   §   40,  p._  127. 

cannot  bo  conferred  by  striking  out  a  necessary  party  plaintiff, 

§  40,  p.  127. 
omission  of  parties,   §   117,  pp.   710-713. 
Patent    cases,    when    jurisdiction    depends    upon    diversity    in,    §    62, 

p.  249. 
Political   questions,   no   jurisdiction   of,    §    104,   p.   654. 
Private  persons,  suits  by,  §  105,  p.  657. 
Property,  or  absence  of,  as  affecting,  §  78,  p.  543. 
Property  in  custody  of  a  State  court,  §   52,  p.  189. 

when  property  deemed  to  be  in  custody  of  court,  §  52,  p.  194. 
when  Federal"  court  will  decline  to  interfere,  §  52,  p.  191. 
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JURISDICTION  (continued)— 

concurrent  jurisdiction  of  property,  8  52,  p    190 
effect  of  custody  of  property  iy  Sal  cou?t  Sn  Federal  courts 
exercise  .lurisdiction,  §  59,  pp.  220-223  '^^ 

where  gderal^  courts  exercise  superior  .lurisdiction,  §  59,  pp. 

in  bankruptcy,  §   59,  p.   22]. 
m  admiralty,  §  59    p    2''2 
Prop^erty  in  custody  of  State  CouVs  of  Probate,  S  54    pp    199  205 
^^hen   Federal  court  cannot  direct   distribution   of  ^ali   assefs  held 
by  representative,  §   54    p    ]99  assets   nelfl 

Property  in  custody  of  a  Federal  court,  8  60    p    033 
Property    m    custody    of    receivers,    §    55,^  pp.'   206 itl 

'''  sTp.  I'or''''  "^  ^^"^^  -n^^int!;?e?r;vith  propertv, 
State  regver  cannot  be  sued  without  pernM.ssion  of  his  court. 
Federal  -ceiver^^can  be  sued  .Uh.,ut  pennission  of  his  court, 
propert^y  held  by  statutory  receiver,  not  in  court's  custodv.   §  55 

Remedy  inadequate,  §  79,  p.  544;  §  81,  pp.  563    564 

Receiver  m  certain  cases,  authorizing  appontment  of    8  So    n    -^fio 

Removal  of  cau.ses,  §  544,  pp.  2976-2980^  '  ^       '  P"  ^^^■ 

Residence 

of  corporations,  §  61d,  p.  247. 

in  patent  cases,  §  62,  p.  249 
Stater'"""  ""^  objections  as  to,  §  62a,  p.  254. 

suits  between  States  and  citizens  of,  S  1    p    i 
suits  between  citizens  of  different,  8   1     v    ] 
under  grants  of  different,  §  50   p    ifs  '  ^ 

State'col'rt''"*""'""'^   '^'*"^^°'    §'  '''''   PP"    654-672. 

^"''"Sionisrii^*^?;^"^^  -'-  ^'  «^«^«  «^^'-«^  ^o- 

'*'*'    fSll^V^n-J^f  ^''    '*^*"    "^^•••^''^^•^'    controversies    between. 

when   SS   «h!f-"fr'  '''^"'^^•'^  ^"•^**'^>'  °^  I'^^P^^^v.   §   56,   p    21  - 
F.rWi  ."'^   '"'^y   ^^^^«   propertv,    8   56,   p    21" 

•        remedv   X*  '"r"''  '?*'';!''•'"  ^"^*  ««'''^"«^  ^t^^e  'sheriff   8  56   p    212 
^''m:;'shal,'§T6%'^  Tr°    ""^^^    ^'"'^    "'"^    Un^ited  ^Sta;;s 
State  statutes         ^       '  ^^ 

except  by  statute,  no  paren.s  patrice  power    8  81    n    ^62 
.-.uthormng    bill   for    partition    of   Innd     f'itt      -^^i  S;    ;      •      ,, 
United   States,  §  82,  p.  509.  ''    '^    '"    ""^ 
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JURISDICTION  (continued)— 

providing  for  enforcement   of  mechanic's   lien,   §   82,  p.   570. 

authorizing  a  court  of  equity  to  confirm  a  title,  §  82,  p.  571. 

concerning   assignees  of   insolvents,   §   82,  p.   571. 

vendor's  lien,  §  82,  p.  571. 

creating  new   rights  enforceable  in  Federal  courts,   §   82,   p.   567. 

as  to  mortgagor 's  right  to  redeem,  §  82.  p.  567 ;   §  83,  p.  574. 

as  to  setting  aside  probate  of  will,  §   82,  pp.  567,  568. 

as   to   quieting   title   to    land,    §    82,   pp.    568,   569. 

assessments  upon  streets,  §  82,  p.  569. 

authorizing  filing   of   creditor's   bills,    §   82,   p.    567. 

authorizing  dissolution  of  corporation,  §  82,  p.  569. 

authorizing    creditor   to    return   or    cancel    securities    for    usurious 
loan,   §   82,  p.   570. 

cannot  impair,  §  83,  pp.  574-576. 

by  giving  a  State  court  exclusive  jurisdiction,  §  83,  p.  574. 
by  enlarging  common-law  jurisdiction   of   State  courts,   §   83, 

p.  574. 
by  abolishing  or  diminishing  an  equitable  remedy,  §  83,  p.  574. 

creating  new  rights   are   enforced   by  Federal  courts   at   law   and 
in  equity,  §   82,  pp.   567-574. 
Subjects   of,   §    79,   pp.   544-560. 

trusts,  §  79,  p.   544. 

accident,   §   79,  p.   546. 

penalty,   §    79,   p.   546. 

forfeiture,   §  79,  p.  546. 

loss  of   documents,   §   79,  p.  546. 

mistake,  §  79,  p.  546. 

of   law,   §   79,   pp.   546,    547. 

fraud,   §   79,  p.  547. 

duress,  §  79,  p.  548. 

election   under   a  will,   §    79,  p.    548. 

adjustment    of    liabilities,    §    79,    p.    548. 

subrogation,   §    79,  p.   548. 

set-off,    §    79,    p.    548. 

contribution,    §    79,   p.    548. 

exoneration,  §   79,  p.   548. 

marshaling  of   securities,  §   79,  p.   548. 

compelling  discovery,   §  79,  p.  549. 

perpetuation    of   testimony,   §   79,   p.   549. 

examination   of   witnesses   abroad,   §    79,   p.    549. 

granting  of  new  trial,  §  79,  p.  549. 

equitable   assets,    §    79,   p.    551. 

preventing  threatened  breaches  of  right,  §  79,  p.  551. 

specific  performance,  §   79,  p.   551. 

preventing   multiplicity    of   suits,    §    79,   pp.    553,   554. 

cancellation  of  instruments,  §  79,  pp.  554,  555. 

when  equitable  relief  not  barred,  §  79,  p.  555. 
Supreme  Courts 

Supreme  Court,  original,  §  3,  p.  4. 

practice  in,  §  3a,  p.  7.  ■  ^ 

Supreme    Court    of    District    of   Columbia,    §    68,    p.    345.  .^ 

Supreme  Court  and  other  courts  of  the  Philippines,  §  72,  p.  355.  .  ?:• 

Testimony  taken  after  a  cause  is  at  issue  and  beyond  the  jurisdiction 

of  the  court,  §  353,  p.  1779. 
Trials,    granting    new,    §    79,    p.    549. 
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JURISDICTION  (continued)  — 

Territorial   jurisdiction   and    teniis   of   District    Courts   of   the    United 

States,   §   64,  pp.   267-274. 
Territorial   jurisdiction   and   terms   of   Supreme   Court,   Circuit   Courts 

of   Appeals,    §    66,   pp.    276-342. 
United  States,   jurisdiction  of   suits  against  the,   §   95,   pp.   593-598. 
United  States  Board  of  Mediation  and  Conciliation,  §  77g.  p.  517. 
United    States    Court    for    China,    §    73,    p.    363. 
United   States   Supreme   Court,  rules  of,   §   84,   pp.   577-579,   appendix 

IV. 
Verification   to   avoid    suspicion   of    collusive,    in   suit   aii'ecting    rights 

assertable    by   corporation,    §    145,   p.    816. 
Ward's   estate,    authorizing   guardian   to   mortgage,    §   82,   p.    570. 
see  Evidence;  Appeal  and  Error;  Practice  in  Criminal  Cases; 
Admiralty. 
JURISDICTION   CLAUSE— 
form   of,   §    133,   p.    753. 

no  longer  considered  necessary,  §  133,  pp.  753,  754. 
in  bills,  see  Bills. 
JURISDICTIONAL   FACTS— 

Evidence  to  contradict  averments  of,  when  admissible,  §  363,  p.  1818. 
JURY— 

Arguments    of    counsel,    §    473i,    pp.    2423-2425. 

withdrawal  of  statement  of  fact,  §  473i,  p.  2423. 
reversal  of  judgment,   §   473i,  pp.   2424,   2425. 
Charge  to  jury,  §  473j,  pp.  2425-2431. 

refusal  of  C.  C.  A.  to  direct  new  trial  because  of  charge,  §  473 j, 

pp.  2425,  2426. 
State   practice   when   followed,   §    473j,   p.    2426. 
jury    recalled    even    under    extraordinary    circumstances,    8    473j, 

p.   2427. 
exceptions  or  refusals  thereto,   §  473j,  pp.   2428,   2429,   2430. 
instructions   to   jurors,   §   473j,   pp.    2429,   2430,    2431. 
Continuances  and  adjournments,  §  473a,  pp.  2406-2409. 
judgment  in  equity  on  bonds,  §  473a,  p.  2406. 
delinquents  for  public  money,  §  473a,  pp.   2406,  2407. 
suits   under   postal   laws,   §   473a,   p.    2407. 
suits   brought   on   bond  for   recovery,   §   473a,  p.   24U/. 
applications  for,   §   473a,  p.  2408. 
Direction    of    verdict,    §    473h,    pp.    2419-2423. 

when  judgment  not  reversed,  §  473h,  p.  2420. 
sufficiency  of  evidence  not  reviewed  on  writ  of  error,  §   473h,  p. 
no    ground    for   new   trial,    §    473h,   p.    2421. 
2422. 
Discharge  of  jury  and  withdrawal  of  juror,  §  473e,  pp.  2417,  2418. 
Effect  of  State  statutes  on  procedure  at  a  jury  trinl.  8  473c,  pp.  2412, 
2413.  J     J-  S  ,  PP 

Election  by  plaintiff,  §  473f,  p.  2418. 

Introduction    of   evidence    before   jury,    §    473d,    pp.    2413-2417. 

see  Chapter  XXI, 

cross-examination,  §  473d,  p.  2413. 

competency  of  witnesses,   §   473d,  p.   2415. 

rejection   of   competent   evidence,   §   473d,   p.    2416. 
Non-suits  and  dismissals,  §   473g,  pp.   2418,  2419. 
Qualifications  and  mode  of  selection,  §   473b,  p.   2409. 
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JURY  (continued) — 

Right  to  trial  by  jury,   §   473,  pp.   2404-2406, 

trial  of  issues  of  facts  in  actions  at  common  law,  §  473,  p.  2405. 

review   in  cases   tried   without  jury,   §   473,   p.   240,5. 

waiver,  §  473,  p.  2405;   §  473j,  p.  2431. 

default   by  defendant,   §  473,  p.   2406. 
Selection  of  jury,  §  473b,  pp.  2409-2413. 

qualifications   and  exemptions   of  jury,   §   473b,   p.   2409. 

special  juries,  §  473b,  p.  2409. 

drawing  of  jurors,   §   473b,  pp.  2409,  2410. 

talesmen    for    petit    juries,    §    473b,    p.    2410. 

challenges,  §   473b,  p.   2411. 
Tucker  Act,  cases  under,  tried  without,  §   96,  pp.   604,  605. 
Verdicts,   §    473k,   p.   2431. 

see  Common  Law;  Issues  at  Law;  Practice  in  Criminal  Cases. 

K. 

KANSAS— 

Constitutes  one  judicial  district,  §  66,  p.  293. 

times    and    places    of    holding    court    therein    enumerated,    §    66, 
pp.    293,   294. 
Districts  of,   included   within   Eighth   Circuit,   §   4,   p.    10. 
Introducing   in   evidence   transcripts   from   certain   books   of   the    Dis- 
trict Courts  in,  §  333o,  p.   1691. 
KENTUCKY— 

Constitutes  two  districts,  §  66,  p.  294. 

times    and    places    of    holding    court    therein    enumerated,    §    66, 
pp.   294-296. 
District  of,  included  within  Si.xth  Circuit,  §  4,  p.  10. 
KIN  (see  Next  of  Kin). 
KING'S  BENCH— 

Practice  in  the  court  of,  affords  outline  for  practice  at  common  law, 
§3a,  p.  7;  §  453,  p.  2201.' 
KONTA,  GEOFFREY— 

On  injunctions  against  strikers,  §  276,  p.  1369,  n.   17. 

L. 

LACHES— 

Demuri'er,    as    constituting    a    ground   of,    §    367,   p.    1834. 

Excuses  for,  pleaded  in  bill>  §  144,  p.  808. 

Hearing,   which   may  be   taken  advantage   of   at,   §   183,  p.    1055. 

Injunction  refused  because  of,  §  294,  pp.  1441,  1442. 

Municipal  corporation  and  counties  may  estop,   §   81,  pp.   1048,   1049. 

Reason  for  denying  motion,  §   277,  p.  1395. 

Subrogation  of  state  may  estop  one  claiming  by,  §  181,  pp.  1048,  1049. 

see  Delay;  Limitation;  Admiralty. 
LAND— 

Alternative   relief  in  action  to   quiet   title   to,   §   138,  pp.   775,   776. 
Bills 

to  obtain  a  transfer,  joinder  of  defendants,  §  141,  pp.  792,  793. 

misjoinder  in,  to  set  aside  a  fraudulent  conveyance,  §  140,  p.  784. 

to  quiet  title  to,  §  151f,  p.  903. 
Condemnation  proceedings   by  United   States,  §   5,  pp.   15,  27. 
Grants  from  different  States,  controversies  concerning,   §  50,  pp.   178, 
179. 
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LAND  (continued)— 
Injunctions 

to  prevent  alienations  of,  §   272    p    1356 

to  compel   the  performance,    of  'prevent   thp    i.ro.^i,      * 

not  affecting  land,  §  281,  pp    1409  ?41 '""    "^    ''"''''''' 
to  restrain  sale  of,  §  265,  p.  1331 
to  e,„Y„  .pe„ifi„  P^'-ja-e  ot  covenant,  n,„  „„„,,,.„  .^.^j. 

Jurisdiction   over  land   cases,    §    31,    p.    107. 

owners^  of  ^partial  ^h.te«,ts  iA  contract,  for.  „  partis  to  ,ni„, 

tn'Mn',^'  "V"'  h^'VS  '""""on  interest,  5   140,  p    785 

o  a  bill  ,„  2''"?,*'''i"''F'  '''"<■  »f  ""■■»"t'.  «  ni)    p    7''4 
w.m„     ?    .      ?.^'  "'"'''  "  ''"'^'i  of  sale,  S  119  p   719  '^' 

I  atTlaLirt„7  -?'™---^  Wwe^ndtoens  of  ,„e  san.e 

■'7  :.rs:f-x,^o°L?rbXrXTi'Jrp  "iis-'-*-  *-  -"■ 

ouit  to  recover  ,  i^.  <jo. 

land   in   another   district,   §   61    p    ^327 

TTr,lo^"/''l^?'^"P"''''   P*"'^   "^°"    void'entHes'of.    S    96    n     508 
Unlawful  mclosure  of  public,  suits  to  prevent,  8  I   p  '21^' 
XJn  awful  occupancy  of,  proceeding  to  prevent    8 'su      ,'    ^fi7 
LAND  OPFICrl^^^  ''  '''^'^'^  ^"  ^"'^  ^"  ^'uiet^?itle^o;^§   [o.^pj:.  49,  ..0. 

LAND*PATENt!1*''"""  ^°P^^^  ^'f  P'-^P-^  "^>  §  333d,  pp.  1667-167.^ 
Bill  to  quiet  possession  under,  §  79,  p.  554   n   41 
Bill  to^set^aside,  when  maintainable  1,y  a  'private  citizen,  §  79,  p.  554, 

Multifariousness  in  suits   for,  §    142,  p    801 

Statute   of   limitations     S    99a    n    fi^s  •    ff    i  on  ,.,„ 

""  ;"a.tt^i;=r.is:'?'S""' "----■"-  ^™--. 

see  Patents. 
LAW— 
Bills 

to  set   aside  proceedings  at,   8    79    p    546 

arsnnasal  Of  for  plaintiff.,  'f|i,„re'  S  fS  .Aether  „e  wil,  pro. 

to  obtafnl.^^  iTV"  ee"«?g:1i,  |  ]fi  ^p    ^5^ ' 
C„n,n,on^.aw,  rnles  of  ,loci,i„n  ap'plicab.l  h  actU'it,  §  477.  pp.  2448- 
Conclusion,  of,  not  to  be  stated  in  bills    S  137    n    7ii7 
Con,ohclation  at  law  and  in  equity,  s  "2    P    "401 
Cost,  a^t^law  and  in  equitv,  di,1iuc[i„l  bet^e^n.ts  408,  409.  pp.  1992. 

7:*  a'Sf'irls1on';J,eSt'ilf,tVr'n43'''"''"'    '"    '""'    •"«    ''"" 

Sl7l\te1::lfi"rSn^?rb:'ie^'1,7'  '°T'  '  '"'  ^^  '''■ 
Parties  ainaruy  be  cured  by  amendment,  §  214,  p.  1181 

'°'''''L'Se*'a"*,;.fl,tr690'""'   ""'    "«*   >'-»"    ♦»   ^e 
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LAW  (continued) — 

Belief  against  mistalces  of,  §  79,  p.  546. 

State  and  territorial  legislatures,  passed  by,  introducing  in  evidence, 
§   333m,   p.    1688. 
see  Issues  at  Law;    Practice  at   Common  Law;    Remedy   at 
Law  ;    Statutes. 
LAWS   OF   NATIONS— 

Suits   under,   for  torts,   §   5,  p.   19. 
LAWS    OF    THE    UNITED    STATES— 
Suits  arising  under,  §  5,  pp.  14-17. 

Suits  arising  under  Constitution  and,  §  24,  pp.  73-84;   §  95,  p.  595. 
see  also  Writs  of  Error  and  Appeals. 
LECTUEES— 

Injunction  to  restrain  publication  of,   §   263,  p.   1322. 
LEGAL  CAPACITY  TO   SUE— 

Demurrer  for  want  of,  §  365,  p.  1827. 
LEGATEES— 

Bill  by,  against  executor,  §  79,  p.  544,  n.  1. 

Necessary   parties   to    suits   by,    on   behalf   of    themselves    and    others 

similarly  situated,  §  113,  pp.   691,  692. 
Not   necessary  to   join  in  suits  against   administrators   and    executors, 

•      §  113,  p.  692. 
Parties  to  bill  claiming  a  legacy,  §  120,  p.  724. 
Necessary  parties  in  suits  by,  §   119,  p.  715;    §  120,  pp.  724,  725. 
LEGISLATURE- 

Suits  to  remove  members  of,  §  5,  p.  18. 
Suits  to  recover  offices,  §  5,  p.  18. 

Execution  against  officer  of  legislature,  §  427,  pp.  2094,  2095. 
Removal  of  suit  against  officer  of  legislature,  §  551,  p.  3025. 
LESSEES— 

As  parties  to  foreclosure  suit,  §  112,  pp.  683,  684. 
LETTERS- 

Injunction  to  restrain  publication  of,  §  263,  p.  1322. 
opening  of,  §  267,  p.  1334;   §  280,  p.  1409. 
LETTERS  OF  ADMINISTRATION— 

Averments  as  to,  in  bill,  §  144,  pp.  806,  807. 
LETTERS  ROGATORY— 

Taking  testimony  under,  §  353,  p.  1779. 
Defined,  practice,  §  358,  pp.  1803-1807. 
LEVER  ACT— 

Injunctions  under,  for  conservation  of  supply  and  control  of  distribu- 
tion of  necessaries,  §  276d,  p.  1383. 
LIABILITIES— 

Adjustment   of,  as   a   subject   of  jurisdiction  in   equitv,   §   79,  p.   549, 
n.  20. 
of  receiver,  §  313,  pp.   1584-1590. 
In  different  characters,  parties  to  be  joined,  §  112,  p.  691. 
For  tort,  §  454b,  p.  2213. 
LIBEL  IN  ADMIRALTY  (see  Admiralty). 
LIBELS— 

Rarely  enjoined,  §  79,  p.  552,  n.  35. 

Whether  injunction   will  be  granted   against  publication   of,    §   284a, 
p.  1421. 
LIBELLUS— 

The  term  from  which  the  word  "l)iH"  is  derived,  §  132,  p.  750. 
LIBERTY— 

Principle  that  no  question  affecting  a  person's,  to  be  decided  without 
his  presence,  applicable  to  equity,  §  110,  p.  677. 
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license- 
To  use  patented  inventiou  reached  by  creditor  "s  hill,  §  151c,  p.  890. 
State    officer    enjoined    from    revocation    of^    of    foreign    corporations, 

§  105c,  p.  666. 
Licensee  of  patents,  parties  to  suit  by,  §  112,  pp.  686,  689. 
LIEN— 

Bankruptcy  proceedings,   §   649,  pp.  3489-3503. 

Federal  courts,  when  enforceable  in,  §  51,  j).   183. 

Judgments  recovered  in  Federal  courts,  how  far  are  a,  §  480a,  p.  2507. 

Parties 

to   suit  against  a  receiver  of  a  corporation   to   enforce   a,  §    113, 

pp.  693,  694. 
to  suit  to  enforce,  §  120,  p.  732. 
State  statute 

concerning  mechanic's,  §  82,  p.  570. 
concerning  vendor's,   §  82,  p.  571, 
see  Attorneys;  Bankruptcy. 
LIENOES— 

Appointing  receiver  at  suit  of,  §  302a,  p.   1483. 
When  necessary  parties  to  foreclosure,  §  112,  p.  683;   §   119,  p.  716 
LIFE— 

Principle  that  no   question   affecting  a  person's,   to   be   decided   with- 
out his  presence,  applicable  to  equity,   §  110,  p.   677. 
LIMITATION— 

Admiralty,  §  180p,  p.  1044. 

limitation  of  liability  in,  §  596,  pp.  3219,  3220. 
Causes  of   action   arising   while    carriers   were    tinder   Federal   control, 

§  180b,  p.  1026. 
Claims  against  the  United  States,  §   180f,  p.   1022. 
Common  law,  Federal  courts  follow  statutes  of,  in  actions  at,  8  477c, 

pp.  2467,  2468. 
Contractors'  bonds,  to  suits  on,  §  ]80e,  p.  1020. 
Copyright  suits,  §  180b,  p.  1017. 
Court  of  Claims,  §  672,  p.  3610. 
Criminal  prosecutions,  §  180u,  p.  1034. 
Demurrer  as  constituting  ground  of,  §  366,  p.   1828. 
Employers'  liability  suits,  §   180j,  p.   1027. 
Internal  Eevenue  Laws,   §  180k,  p.   1027. 
Interstate  commerce  cases,  §  180g,  p.  1025. 
Official  bonds  to  suits  upon,  §   180d,  p.  1019. 
Penalties  or  forfeitures,  to  suits  for,  §  I8O111,  p.   I(i3n. 
Patents 

to  applications  for,  §  180a,  p.  1016. 
vacation  of,  for  lands,  §  180c,  p.  1018. 
Plea  of,  §  183,  p.  1055. 
Eesidence 

jurisdiction  by,  §  61,  p.  226. 

upon  jurisdiction  of  Federal  courts  by,  §   61,  pp.   226-249. 
Statutes 

suspension  of  statute  of,  §  181a,  p.  1052. 

statute   may   not  be   allowed   to   be  set   up   in   answer   by   amend- 
ment, §  214,  p.  1181. 
exemption  of  State  from  statute  of,  cannot  aid  creditor  of  State, 

§  181,  p.  1048. 
State  statutes  of,  as  affecting  jurisdiction  of  Federal  courts.  S  181 

p.  1045. 
Federal  statutes  of,  §  180,  pp.  1015-1045. 
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LIMITATION    (continued)— 

Time  to  appeal  or  bring  error,  §  698,  p.  3778. 

Trading  with  the  enemy,  in  act  to  prevent,  §  180o,  p.  1040. 

United  States  Shipping  Board,  to   suits  to   enforce  orders  of,   §   180i, 

p.  1027. 
Usury,  suits  to  recover,  §   180  1,  p.   1028. 
see  Laches;  Court  of  Claims. 
LIS  PENDENS— 

Notice  of,  §  477d,  pp.  2471,  2472. 

State  practice,  when  followed,  §  477d,  p.  2471. 

filing  creditor's  bill  is  constructive  notice  of,  §  477d,  p.  2471. 

bona    fide    holder    of    negotiable    paper    not    subject    to    general 

doctrine,  §   477d,  p.   2472. 
plea  of,  §  177,  p.  1013. 

State  statutes  providing  for  filing  of,  how  far  binding  upon  Fed- 
eral tribunals,  §  477d,  p.  2471. 
LITTLE  AND  BROWN— 

Edition  of  the  laws  and  treaties  of  the  United  States  by,  competent 
evidence,  §  333k,  p.  1683. 
LIVE  STOCK  TEANSPORTATION  ACT— 

Forbidding  cattle  to  be  left  in  cars  for  a  longer  period  than  twenty- 
eight  hours  without  unloading,   §  454o,  p.  2240. 
LOCAL  INFLUENCE— 

Definition  of  prejudice  or  local  influence,  §  549,  p.  3013,  n.   1. 
Hearing  upon  application  for  removal  because  of  prejudice   or  local 

influence,    §    549,   p.    3022. 
Notice   of   application   for   removal  because   of   prejudice   or   local  in- 
fluence, §  549,  p.  3022. 
Order  upon  removal  for  prejudice  or  local  influence,  §  549,  p.  3023. 
Petition  and  affidavit 

as  to  prejudice  or  local  influence,  §  549,  pp.  3020.  3021. 
filing  of,  §   549,  p.   3020. 
Removal  for  local  influence  or  prejudice,  §  549,  p.  3012. 
Time  of  removal  for  prejudice  or  local  influence,  §  549,  p.  3f^20. 
LOCAL  NATURE— 

Jurisdiction  in  suits  of,  §   61.  p.  226. 
LORD  OF  MANOR— 

Suits   against,   by   one   or   more   persons   on   behalf   of   others,    §    116, 
p.  708. 
LOST  DOCUMENTS— 

As  a  subject  of  relief  in  equity,  §  79,  p.  546. 
Introducing  copies  in  evidence,  §  333o,  p.  1692. 
LOUISIANA— 

Divided  into  two  judicial  districts,  §  66,  p.  296. 

counties  and  times   and  places  of  holding   court   therein   enumer- 
ated,  §   60,  pp.   296,   297. 
Districts  of,  included  within  Fifth  Circuit,  §  4,  p.   10. 
LUNATICS— 

Capacity  to  file  bill  in  equity,  §   91,  pp.  587,  589. 
When  plaintiffs  become,  after  bill  filed,  §  91,  p.  588. 
Suit  by  a  volunteer  on  behalf  of,  §  91,  p.  588. 
Information  filed  on  behalf  of,  §   131,  p.  749. 
Suits  against,  §  107,  p.  675. 

Suing  alone,  ground  of  demurrer,  §  367,  p.  1833. 
Liberal  amendments  in  favor  of,  8  206,  p.  1162. 
Appointing  receiver  of  property  or,  §  302,  pp.  1479,  1480. 
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M. 

MAINE— 

Constitutes  one  judicial  district,  §  66,  p.  297. 

Times  and  places  of  holding  court  therein  enumerated,  §  66,  pp.  297- 

300. 
First  circuit,  §  4,  p.  10. 
MANAGING  DIEECTOES    (see   Corporatiox ;    Dirkctob;    Stockholder). 
MANDAMUS— 

Admiralty,  §  457,  p.  2252. 

Bonds,  to  prevent  illegal  issue  of,  §  105,  p.  666. 

Corporations  violating  their  charters,  when   to   be  applied   for   by   at- 

tory-general  instead  of  injunction  against,  §  264,  p.  1324. 
Injunction 

no  defense  to,  §  271,  p.  1351;  §  459,  p.  2283. 
no  injunction  against,  §  457,  p.  2259. 
Jurisdiction    of    Supreme    Court    of    Columbia    in    regard    to,    §    458, 

pp.   2270-2275. 
Issued  by  Supreme  Court,  §  3,  p.  9. 

Levy  of  tax,  or  issue  of  bonds,  to  compel,  §  79,  pp.  551,  552,  n.  36. 
Principals  regulating  issuance  of,  §  457,  pp.  2252-2270. 
Public  officers  preventing  sale  of  patents  to  land  owned  by  the  peti- 
tioner, §  105c,  p.   666. 
Writ  of 

in  general,  §  457,  pp.  2252-2259. 

applications,  removal  of,   §  538b,  p.   2910. 

application   for,   §   457,  p.   2252. 

executive  and  administrative  officers  of  U.  S.,  in  general,  §  457e, 

pp.  2268-2270. 
under  the  Interstate  Commerce  Laws,  §  457d,  pp.  2266-2268. 

jurisdiction    of    courts    to    compel    compliance    with    law    of, 

§  457d,  p.  2266. 
to  compel  equal  facilities  to  shippers,  §  457d,  p.  2267. 
to  compel  compliance  with  law,  §  457d,  p.  2267. 
when  writ  denied,  §  457d,  p.  2268. 
jurisdiction  of  District  courts  to  issue,  §  457e,  pp.  2261-2266. 

State  statutes,  authorization  of,  §  457c,  pp.   2264,  2265. 
jurisdiction  of  C.  C.  A.  to  issue,  §  457b,  pp.  2260,  2261. 
jurisdiction  of  Supreme  Court  to  issue,  §  457a,  pp.  2259,  2260. 
practice  on  application  for,  §  459,  pp.  2276-2285. 

applications  to  Secretary  of  the  Interior,  §   458,  p.   2272. 
applications  to  Secretary  of  the  Navy,   §   458,  p.   2271. 
applications  to  Secretary  of  the  Treasury,    §    45jS,   pp.    2271, 

2275. 
applications  to  Commissioner    of    Patents,    §    458,    pp.    2272, 

2274. 
State  practice,  when  followed,  §  459,  pp.  2276,  2277,  2279. 
remedy  for,  §  459,  p.   2277. 

peremptory   or  alternative  writs,   §   459,  p.  2278. 
objections,  how  raised,  §  459,  p.  2279. 
return,   §   459,  p.   2280. 
death  or  expiration  of  term  of  officer  sued  in  official  capacity, 

§  459,  p.  2281, 
application  denied  for  laches,  §  459,  p.  2282. 
application  to  enforce  a  judgment,  §  459,  pp.  2282,  2283. 
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MANDAMUS  (continued)— 

when  relief  is  granted,  §  459,  p.  2284. 

disobedience  to  writ,  §  459,  p.  2285. 
see  Appeal  and  Error. 
MANDATES  (see  Enforcement  of  Dlcrels  and  Orders). 
MANDATOEY   INJUNCTIONS— 

Distinguished  from  other  forms,  §  286,  pp.  1424-1426. 
see  also  Injunctions. 
MANN  ACT— 

Count  not  bad  for  duplicity  under,  §  500,  p.  2656. 
Indictments  under,  §  506g,  pp.  2703-2705. 
MANUFACTUKE— 

Injuuctiou  to  prevent  disclosure  of  the  secrets  of  a,  §  263,  p.  1322. 
MANUSCRIPTS— 

Injunction  to  restrain  publication  of,  §  2G3,  p.  1322. 
MAERIAGE   CONTRACT— 

Bill  to  cancel,  §  151f,  p.  903,  n.  5. 

Value  of  matter  in  dispute  in  suit  to  cancel,  §  12,  p.  49. 
Abatement  by,  §  216,  p.  1187 
MARRIED   WOMEN— 
BiUs 

formerly   incapable   of   filing   bills   in   equity    in   their   own   right, 

§  85,  p.  580;   §  89,  p.  583. 
concerning  separate  estate,  §  89,  pp.  583,  584. 
amendments  to,  §  211,  p.  1175. 

bill  by,  alone,  may  be  amended  by  addition  of  next  friends,  §  108, 
p.  676. 
District  Courts  of  districts  of  New  York,  suit  in,  §  89,  p.  584. 
Districts  of  California,  §  89,  p.  584. 
Parties 

to  suit  to  set  aside  marriage  settlement,  §  120,  p.  730. 
when  not  necessary,  §   108,  p.   675. 

when  husband  should  be  joined  as  party,  §   108,  p.  675. 
when  husband  is  formal  party  in  suit  by,  §  118,  p.  713. 
Suing  alone,  formerly  cause  of  demurrer,  §  367,  p.  1833. 
Suits  against,  §  108,  p.  675. 
MARSHAL— 
Bond 

in  admiralty,  §  572,  pp.  3168,  3159. 
suit  on  marshal's  bond,  §  33,  p.  118. 
Bill  to   obtain   a   determination   of   rights   of    a   claimant   to   fund   in 

hands  of,  §  132,  p.  752. 
Controversies  between  marshals  and  state  sheriffs,  §  56,  pp.  211-215. 
Death,    removal    or    expiration    of   term    of,   after  taking   property   in 

execution,  §  427a,  p.  2089. 
Fees  of,  see  Admiralty;  Costs. 
Powers  of,   §  427a,  p.   2087. 
Power  to  deputize  in  blank,  §  455a,  p.   2246. 
Suit  against,  for  levy,  §  34,  pp.   119,   120. 
MARSHALING  SECURITIES— 

As  a  subject  of  jurisdiction  in  equity,  §  79,  p.  548. 
MARYLAND— 

Constitutes  one  judicial  district,  §   66,  p.  300. 

times  and  places  of  holding  court  therein  enumerated,  §  66,  p.  300. 
Districts  of,  included  within  the  Fourth  Circuit,  §  4,  p.  10. 
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MASSACHUSETTS— 

Constitutes  one  judicial  district,  S  66   v    300 

Accounting  before    in   copyright  cases,  ^   389g,  p    l9n 

assessment  of  damages,  S  389h    v    1913 
Accountings  before,  in  patent  cases, ^§   389a    p    1885 

computation  of  profits,  §  389b,  p.   1889^'  ^       ^  '• 

deductions  from  profits,  §  389c,  p.   1897 

interest  upon  profits,  §  389d,  p.  1900   ' 

damages  for  infringement,  §  389e,  p.  1900 
ArpoSe^nt':?^-^'  ^°  *^^^--^  ^sesf  §'3'8'9i,  p.    1919. 

who  may  be  appointed  master,  S  385    p    187'^ 

Evidence   before,   §   391,' pp.   1923,   1924 

2162,  n.  1.  ^*-  J^eonard  's  Act,  §  441,  p. 

Instructions  to,  §  388a,  p.  1880. 
Proceed^ings  before  master  in  general,  §  388,  pp.  1878-1880. 

when  may  be  appointed,  §  318,  p.  1604    n    1 

RefeSLr^  '"'"°°""'  "'■  §  ^"'  P-  "^O^^i  §'321,  P.  1616. 
references  to,  in  general,  S  384,  p.  1871 
?eSn»  to  "tA'^'f  >'<"".  I  3S6,  p.  1875. 

sa,esT^'ry.,',%l.=?^jn.r"'^^- 

at  H~- '"°---  ''Sn\,ri'^^^^  -^  -"- 

,r.r^      *^  Of  facts,  §  390,  pp.  1921-1923  ^         '  ^"  ' 

MATTER  IN  DISPUTE— 

Value  of    necessary  to  confer  jurisdiction    8  6    ,.    ■?.! 

'"t„vx;"f  6,"'p".%'r  '■"""  -  Sni„\''5  i,,v  41. 

how  waived,  §  6,  p   41 

to  redeem,  §  n,  p    49 

to  quiet  title,  §  12,"  pp.' 49,  50. 
unn.  fo  injunction,  §  13,  pp.  50-55. 
upon  taxpayers'  bills,  8  14    pn    55  17 
upon  creditors'  bills, 'gSs/p^^SZ 
upon  stockholders'  bilfs,  §  16^-pp:-57,  58. 
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MATTEE   IN  DISPUTE    (continued)— 

when  joint  plaintiffs,  §  17.  pp.  59-64. 
■when  joint  defendants,  §   18,  pp.  64-68. 
Consideration  of  interest  in  estimating  value.  §  19,  pp.  68,  69. 
costs  in  estimating  value,  §  20,  pp.  69,  70. 

counterclaims,  §  21,  pp.   70,  71. 
when  there  is  an  admission,  §  22,  pp.  71,   72. 
When  plaintiff's  pleadings  show  suflScient   defense  to   part  of  claim, 

§  23,  pp.  72,  73. 
That  court  has  no  jurisdiction  for  lack  of  value  of,  a  ground  of  de- 
murrer, §  367,  p.  1833. 
Value  of,  as  affecting  removal  of  cause,  §  54.5e,  p.  2995. 
Value   of,   as   affecting   removal   of   suits   containing   controversies   be- 
tween  citizens   of  the   same   State,  claiming  land   under   grants 
of  different  States,  §  550,  pp.  3024,  3025. 
Value   of,    as   affected    by   subsequent    events   in   relation   to   right   to 

remove  cause   to   Federal  court,   §   554,  p.   3043,  n.   9. 
Value   immaterial,    on   writ    of    error,    from    Supreme    Court   to   State 

court  on  account  of  Federal  question,  §  692,  p.  3709. 
As  regulating  right  to  appeal  or  bring  error,  §  696,  pp.  3757-3767. 
MATTER  SUBSEQUENT— 

Bill  to  avoid  decree  for,  §  132,  p.  752. 
MAXIMS— 

Interest  reipttilicae  ut  sit  finis  litiMm,  §  110,  p.   678. 

Maxima  pars  eorum   quae  sdmus  est  minima   eorum   quae  ignoramus, 

§  176,  p.  1007,  n.  1. 
Utile  per  inutile  non  vitiatur,  §  239,  p.  1244. 
He  who  seeks  equitv  must  do  equity,  as  applied  to  pleadings,  §  153, 

p.  908;  §  79a,  p.  556. 
Victus  victori  in  expensis  condemnatus  est,  §  409,  p.  1998. 
MECHANIC'S  LIEN— 

Enforced  by  Federal  courts  of  equity,  §  82,  p.  570. 
When  enforceable  in  Federal  court,  §  51,  p.  183. 
MEDIATION  AND  CONCILIATION,  UNITED  STATES  BOARD   OF— 

Jurisdiction  of,  §  77g,  p.  517. 
MEMBER— 

Of  corporation,  when  a  proper  party  to  suit  against  corporation  under 

English  practice,  §  111,  p.  679. 
Parties  to  suits  by  members   of  unincorporated  association   on  behalf 
of  themselves  and  others  similarly  situated,  §  114,  p.  703. 
see  also  Corporation;  Stockholder. 
MERCHANT'S   SHIPPING  ACT— 

Limitation  of  liability  of  shipowners,  §  593,  p.  3207. 
MICHIGAN— 

Divided  into  two   districts,  §   66,  p.  300. 

districts  emmierated   and  described,  §   66,  pp.  300-302. 
Districts  of,  included  within  Sixth  Circuit,  §   4,  p.  10. 
MINING   CASES— 

Jurisdiction  of,  §   31,  pp.  107-110. 
MINISTERS— 

Jurisdiction  of  cases  affecting,  §  1,  p.  1. 

Original  jurisdiction  of  United  States  Supreme  Court  in  controversies 

affecting,  §  3,  p.  4. 
Writ  of  ne  exeat  repuMica  against,  or  servant  of,  §  327,  p.  1635. 
see  also  Amb-X-ssadors. 
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MINNESOTA— 

Constitutes  one  .iudicial  district,  §  66    p    302 

MINORS  (see  Infants).    ^  '  ^' 

MISCONDUCT— 

misconS&^ct  iS^SF^i^i^-J  ^^'^•■^'  '■  ''''■ 

MIS^OmDERl^P"^''^^"^^'  ^''"^^'^'^  ^"  ^^"'  §  ^^'.  P-  "74,  n.  34. 
Of  parties  plaintiff,  a  ground  of  demurrer,  8  130    p    740 
Object^n^on  ^account   of,    .ill   „ot   prevent  ^poinLlnt"  of    receiver, 

mi8reprSenta?ionL''"^""^^^^«^«^^«^- 

MlS?iSsS>Pli'"'  '^'  '"  ^^"^*^^  ''  ^^'^^-^^  ^-»ages  alone,  §  79,  p.  547. 
Divided  into_  two  judicial  districts,  §  66    p    303 

Divided  into  two  judicial  districts,  S  66,  p    304 

times  and  places  of  holding  cou'rt  in,  ^enumerated,  §   66,  pp.  304- 

MIS?AKE-"''  '""'''^'^  "'*^'"  ^^^^^^  ^i""^t.  §  4,  p.  10. 

4\e^ti?if  off  |ir;%T^^^'  §  '''  PP-  ''''  '''■ 

Bill  alleging,  §  138,  p.  776. 
MISTAkToP  LAW- "°''  °''  ^'^^^^  Othekwise  than  by  Appeal. 
When  relieved  in  equity,  §  79.  pp.  546,  547 
Om.ss.on  duetto  a,  cannot  ordinarily  be  cured   by  amendment,   §   214, 

see  Law. 
MODELS— 

MOD^FrclVlON-    '"  ''"'*  '^^°"''  §  ''''  P-  3832. 

Of  judgment  by  courts  that  rendered  them    §  481    v    ^^ns 
MON^!!^""'^  ^«"*  ''  j"*^^™-*  appealed  fro?n,'§  Vft,  ^.'3873. 

""'^^  p™enVo?t4'>n    T^09'r  ^'  i"^^-"^  -  ^--  for  the 
MONOPOLIES—  '  S  ^-'  J'  P-  ^"92. 

Injunctions  to  restrain,  §  264,  p.  1323 

When   injunction   will   not  be  issued   to  assist   in   n.aintaining,   §   284, 

Act  to^prot.ct^trad^e  and  commerce  against,  §  5,  p.  21;   §  61,  p.  233; 

MONTANA-'"''^'"''  ^^^'^^"^  Monopolies. 
Constitutes  one  district,  §  66,  p.  306 
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MONTANA   (continued)  — 

Time  within  which  causes  to  be  docketed  in  United   States  Supreme 
Court,  in  case  of  appeals  and  writs  of  error  from,  §  704,  p.  3824. 
MOETGAGE— 

Cancellation  of,  §   60,  p.   223. 

E.xecution    of    mortgage,    whether    prior    incumbrances    are    necessary 

parties  to  suit  to  compel,  §  120,  p.  730. 
Foreclosure   suit 

value  of  matter  in  dispute  in,  §  10,  p.  48. 

jurisdiction   of  bill  to  foreclose,  §  51,  p.   183. 

who    necessary    parties    to   bill    for    foreclosure,    §    112,   pp.    683, 

684;   §'l20,  pp.  729,  730. 
suits  by  bondholders  to  foreclose  when  moi*tgage  is  held  in  trust, 
§  113,  p.  699.  - 
Eedemption  of,  bill  for,  what  to  contain,  §  153,  p.  909. 
State  statutes  concerning,  §  83,  p.  574;  §  82,  pp.  571-573. 
Ward's  estate  by  guardian,  mortgage  of,  §  82,  p.  570. 
see   Equity   of  Eedemption;    Foreclosure. 
MORTGAGEE— 

Citizenship  of,  as  affecting  jurisdiction,  §  41,  p.  133;   §  42,  p.  145. 
Corporations 

of  corporation,  suit  by,  to  prevent  the  destruction  of  assets,  §  145, 

p.  813. 
of  corporations,  appointing  receivers  at  suit  of,  §  302,  pp.  1480- 
1483. 
Foreclosure  suit 

mortgagee  cannot  join  with  mortgagor,  in  a  suit  for  foreclosure,  a 
party  whose  title  is  inconsistent  with  that  of  mortgagee  and 
mortgagor,  §   112,  p.  690. 
Infringement  of  patent,  when  necessary  party  to  suit  for,  §  112,  p.  689. 
Misjoinder  of  defendants  in  suit  by,  §   141,  p.  791. 
Mortgagee   should   sue   in   law   or   equity  to   enforce   covenant,   assum- 
ing mortgage  made  by  purchaser  with  mortgagor  depends   on 
lex  fori,  §   82,  p.  573. 
Parties  to  foreclosure  by  executor,   §   113,  p.  692. 
Eelief 

when  first  and  second,  must  seek  relief  in  same  suit,  §  60,  p.  223. 
Eights  of,  §   83,  pp.  574,  575. 

right  of  mortgagee   of  patent,   §   112,  p.   686. 
Suit  by,  in  behalf  of  general  creditors,  §  114,  p.  702. 
Value  of  matter  in  dispute  in  suit  by,  §  10,  p.  48. 
MOETGAGOE— 

Eights  of,  §  83,  pp.  574,  575. 

State  statute  giving  right  to  redeem  enforceable  in  equity,  §  82,  p.  567. 

Who  has  sold  equity  of  redemption,  when  necessarv  party  to  bill   of 

foreclosure,  §  112,  p.   683. 
When  not  indispensable  party,  §  119,  p.  715. 

Whether  necessary  party  in  suits  affecting  property,  §  120,  p.  729. 
see  Parties. 
MOTIONS— 

In  general,  §  248,  p.   1255. 
Affirm,  §   705f,  p.  3853. 
Correction  of  judgment,  §  481,  p.  2508. 
Definition,   §  248,  p.   1255. 
To  dismiss,  see  Dismissal. 
Dismiss  appeals  and  writs  of  error 
in  general,  §  705,  pp.  3836-3840. 
dismissal  because  of  default,  §  705a,  p.  3840. 
dismissal  upon  consent,  §  705b,  p.  3843. 
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MOTIONS  (continued)— 

dismissal  because  of  waiver  or  estoppel,  §  705c,  p.  3845. 
dismissal  of  appeals  and  writs  of  error  in  moot  cases    8    705d 
p.  3S47.  *  ' 

practice  upon  motion  to  dismiss,  §  705e,  p.  3850 
motions  to  affirm,   §   705f,  p.   3853. 
New  trial,   §  478,  p.  2472. 
Of  course,  §  249,  p.  1255. 

Bene  wing,   after  removal  to  Federal  court,  S   555f    p    3070 
Special,   §   250,  p.   125G.  ^  '  ^' 

see   Interlocutory   Applications   and   Petitions-    Ahpem     ^nd 
Error. 
MULTIFAEIOUSNESS— 

Of  bill,  §§  139-143,  pp.  780-804. 

objection  to  bill  for,  how  raised,  §  143,  pp.  80] -804-  8   146   p    834 
cannot  be  raised  for  the  first  time  at  the  hearing  or  on' appeal" 
§  143,  p.  802.  "^  ^^       ' 

does  not  render  a  decree  void,  §   143,  p.   803. 
Congress  may  pass  a  law  permitting,  §   143,  p.  803. 
depends  upon  the  discretion  of  the  court,  §  143,  p.  803 
Objection  of,  when  raised  by  plea,  §   176,  p.   1006  n.   1. 
Objection  on  account  of,  not  to  prevent  appointment,  of  receiver   S  315 
p.  1599.  J  ^         • 

When   raised   by  demurrer,    §   367,  p.    1835. 
see  Bills;   Appkal  and  Error. 
MULTIPLICITY  OF  SUITS— 

As  a  ground  of  equitable  jurisdiction,  §  79,  pp.  553    .1,14 
Injunctions  to   prevent,   §   266,   p.   1332.  ' 

see  also  Nuisance. 
MUNICIPAL    BONDS— 

Bill  by  holder  of,  §  79,  p.  549,  n.  20. 

How  far  decisions  of  State  courts  relative  to,  are  binding  upon  Fed- 
eral tribunals,  §   477,  p.  2450. 
see  Town  Bonds. 
MUNICIPAL   CORPORATION— 

Bill  to  enjoin  sale  of  property  in  execution,  §  79,  p.  552,  n    36 
Bill  to  set  aside  ordinance  of,  §  79,  p.  544.  ' 

Citizenship  of,  §  47,  p.  169. 
What  are,  §   63,  pp.  259,  260. 
MUNICIPAL  PROPERTY— 

When  receiver  cannot  be  appointed  over,  8  .lOe    p    1530 
MUNICIPAL  WARRANT—  ,  s         ,  P-    '-^  •  ■ 

Juri8flietion  of  suit  l>y  assignee  of,   §   63,  p.   260. 

N. 
NATIONAL    BANK— 

Abatement  of  suit  by,   §  216,  p.  1193. 

Cases  affecting,  §  5,  pp.  18,  19. 

Citizenship  of,  §  47,  p.   171. 

Directors,  suits  to  compel  general  liability,  s  81a,  p.  566 

Injunction 

_  when  injunction  will  not  issue  against,  §  284,  p.   1421 
Plaintiff's  money  deposited  in  name  of  another,  suits  to  recover    8  79 

p.  544.  '  ^ 

Proof  of  organization,  §  333a,  p.   1660. 
Keceiver 

receiver  of,  necessary  parties  to  suit  against,  8   113,  p    693 
appointing  receivers  of  property  of,   8   302c,  pp.   1491-1499 
Suits  by  or  against,  §  28,  pp.   101-f03 
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NATIONAL  BANKING  LAWS  (see  Indictments). 
NATIONAL   PROHIBITION   ACT— 

Compromises   of  prosecutions  under,   §   522b,  pp.   2782,   2783. 

Concurrent   criminal  jurisdiction,   §   483b,  pp.   2529-2533. 

Contempt  proceedings  under,  §  430c,  pp.  2140,  2141. 

Evidence  in  prohibition  cases,  §  523  1,  pp.  2805,  2806. 

Indictments  for  offenses  against,  §  506q,  pp.  2717-2722. 

Place  of  trial  of  offenses  against,   §  525f,  pp.  2821,  2822. 

Proceedings  on   seizures,   §   606,  pp.   3244-3250. 

Eenioval  of  proceedings  against  officers  having  defenses  under,  §  551, 

pp.  3025-3032. 
Search  warrants  under,  §  487a,  pp.  2570-2574. 
NATURALIZATION— 

Certificate  of,  when  cancelled  for  fraud,  §  5,  p.  23,  n.  40. 
NATURALIZATION   ACT— 

District  Courts  have  concurrent  jurisdiction  with  State  Courts  of  pro- 
ceedings for  the  naturalization  of  aliens,  §  5,  p.  23. 
Proceedings  to  cancel  certificates  of  citizenship,   §   156b,  p.   965. 
Suits  and  proceedings  to  cancel  certificates  of   citizenship   and  to  set 
aside  naturalization,  §   151b,  pp.  885-890. 
NAVIGABLE   WATERS— 

Cases  arising  under  laws  relating  to,   §   32,  p.   110. 
NEBRASKA— 

Constitutes  one  judicial  district,  §  66,  p.  309. 

times  and  places  of  holding  courts  therein  enumerated,  §   66,  pp. 
309,  310. 
District  of,  included  within  Eighth  Circuit,  §   4,  p.   10. 
NECESSARY  PARTIES  (see  Defendant;  Parties;  Plaintiff). 
NE  EXEAT  REGNO  (see  Ne  Exeat  Republica). 
NE  EXEAT  REPUBLICA— 

Writs  of,  usually  granted  ex  parte,  §  250,  p.  1257. 
Writ  of,  defined,  §  326,  p.  1633. 

when  it  will  issue,  §  326,  pp.  1633,  1634. 
by  whom  to  be  issued,  §  326,  p.  1633. 
against  whom  to  be  issued,  §  327,  pp.  1634-1636. 
practice  in  obtaining,  §  328,  pp.  1636-1639. 
form,  §  328,  p.  1637. 
NEGATIVE  PROMISE— 

Injunction  to  restrain  violation  of,  §  281,  p.   1409. 
NEGLIGENCE— 

Cannot  be  waived  in  suit  against  United  States,  §  96a,  p.  602. 
No  relief  against  mistake  when  caused  by,   §   79. 
Liability  of  receiver  for,  §  313,  p.  1584. 

Decisions   upon  law  of,  in   State   courts,  how   far  binding  in  Federal 
courts,  §  477,  pp.  2449,  2450. 
NEGOTIABLE  PAPER— 

How  far  decisions  of  State  courts  relative  to,  are  binding  upon  Federal 

tribunals,  §  477,  p.  245. 
Proof  of  indorsement,  §  339,  p.  1718. 
NEGOTIATION    OF   NOTES— 

Injunction  to  restrain,  §  267,  p.  1334. 
NEVADA— 

Constitutes  one  judicial  district,  §  66,  p.  310. 

times  and  places  of  holding  court  enumerated,  §  66,  p.  310. 
Districts  of,  included  within  Ninth  Circuit,  §  4,  p.  10. 
Time  within  which   cause  to   be  docketed  in  United   States   Supreme 
Court,  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  3832. 


INDEX  4ggj 

"'  "  '''""  """■"■  -liiifitY^Tii'pte'SSoV  "=»•  --  '^0^:  v„,.  n 

NEW  HAMPSHIRE— 

Constitutes  one  judicial  district,  §  66    p    310 

Constitutes   one   judicial  district,   S    66    p    310 

times    a.d^plaee»^„,    holding    couks    th^ein    e„u„.erated,    §    66, 

NEW  MEHTOli""'"''^'  "'"■  '"=  ^'-i  ««-t,  §  4,  p.  10. 
Time  within  which   cause  to   be   docketpd    in   tTt,u„/i    o*  ^ 

NEW  PAB^sii-  ™- "'  »"^-' "  "«-^^>^o?S..T?s,^;>'S 

When  allowed  to  intervene    8  258    r,    IPR^? 
NEW    REMEDIES—  '  ^         '  ^'         ^• 

In  equity,  §  78,  p.  542. 
NEWSPAPERS— 

Ne/ TrA'lS-  '"'  '  ^'"""'^  '"'  ^  "'^  *"^^'  §  ^'^'  P-  2478. 

""^'^"Lta^l^l^aiX^ri^SO^"  '^  ''''^^'''^'  ''^^'  ^^^^"^-^  ^- 

STple^r^^^^^^^^^  ^antn?  0^^?'  I  tV"  ^^^^• 

Stay  of  execution  to  file  petition  for    §   427b,  p.  2089 
Effect  of  granting,  on  former  judgment,  8  427b    d    2090 
Judgment^ordeiing,  cannot  be' refiewed  ly  wr't 'of 'errt,  §  692b,  p. 

'''    ^^NAL  bisr'    °'    '''^'''''    AbMIKALTY,.    PkACTICE    IN    CkIMI- 

NEW    YORK— 

Divided  into  four  judicial  districts,  §  66    p    311 

"°°"?Jet  Til  ^p-pS^j'i- °' '°'"""«'~""  *'-'"  — 

The  districts  of    included  within  the  Second  Circuit    s  4    n    10 

Suits  by  married  women  in,  S  89.  p    584 
NEXT  FRIEND—  ^       '  ^' 

Appearing  for  infant,  §   106,  p.  673;   §  90,  p.  585. 
Obligation   to  pay   costs,    §   90,  p.   585 
Suits  by,  or  married  women,  §  89,  p    583 

for  infant,  §  46,  p.   164;   §  90,  p.  584. 
Removal  of,  for  cause,  §  90,  p.  585.  ^       '  ^ 
Of  lunatics,  suits  by,  §  91,  p.  587. 
Appointment  by  court  of,  §  91,  p.  588. 
Brought  in   by  amendment,  §  211,  p    1175 
Expenses  of,  how  payable,  §  106,  p.  674 

NEXT^OrKIN-'^'''''*™^"*   ''^'   §  ^^^'  P-'^"^^- 

Bill  against  sureties  of  administrator,  S  79    d    544 

Necessary  parties  in  suits  by,  §  119,  pp    714    715 

Not  ----^^yo^^n^n  suit  against  an  administrator  or  executor, 

Bill  against  an  administrator  and  his  sureties,  §  141,  pp.  794,  795. 
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NISI— 

Order  defined,   §   252,   pp.   1263,   1264. 

Decrees,  see  Decrees. 
NOLO  CONTENDERE— 

Plea   of,  §  518,  p.  2765. 
NOMINAL  DAMAGES— 

Costs  where  master  reports  in  favor  of  plaintiff  for  nominal  damages, 
§   410,  p.   2004. 
NON    PROSEQUITUR— 

Judgment  of,  §  551,  p.  3027. 
NON-RESIDENTS— 

Jurisdiction  over,  §  61  a  b  e  d,  pp.  242,  243,  245;  §  82,  p.  571. 

When  may  be  compelled  to  give  security  for  costs,  §  425,  p.  2080. 
NONSUIT— 

Plaintiff    may    consent    to,    §    473g,    p.    2418. 

Trial   judge   has  no  power  to   order  compulsory,   §   473g,  p.   2418. 

When  not  conclusive,   §   186,  pp.   1077,   1078. 
NORTH    CAROLINA— 

Divided  into  two  judicial  districts,  §  66,  p.  313. 

counties  and   times  and   places  of   holding  court   therein   enumer- 
ated, §   66,  pp.  313-315. 

Districts  of,  included  within  Fourth  Circuit,  §  4,  p.  10. 

Introducing  in  evidence  transcripts  from  certain  books  of  the  Circuit 
and  District  Courts  in,  §   333,  p.   1692. 
NORTH  DAKOTA— 

Constitutes   one   district,    §    66,    p.    315. 

Times  and  places  of  holding  court  in,  §  66,  pp.  315,  316. 

District  of,  included  within  Eighth  Circuit,  §  4,  p.  10. 
NOTARY— 

Certificate  of,  §  339,  p.  1718. 

Fees  of,  held  to  be  costs  and  not  -to  be  added  to  value  of  matter  m 
dispute  when  jurisdiction  is  to  be  determined,  §  20,  pp.  69,  70. 
NOTE— 

Not  collected  by  bill  in  equity,  §  79,  p.  5o2,  n.  36. 

Suits  to  recover  value  of,  §  5,  p.  14. 

Suits  by  assignees  of,  §  63,  p.  256. 

When  payable  to   bearer,   §   63,   p.   258. 

Accommodation,  suits  on,   §   63,   p.   263. 

Suit  for  money  paid   on  several,  multifariousness,  §   140,   p.   782. 

Injunctions  to  restrain  negotiation  or  indorsement  of,  §  267,  p.  1334. 
prevent  transfer  of,  §  272,  p.  1356. 
NOTICE—  ^     .       ^  ^        ^  .      . 

State   statute   requiring  notice  to  comptroller  of   city   before   bringing 
suit,  §  83,  p.  575.  ,  .      o   oo 

State  statute  determining  what  shall  constitute,  of  pending  suit,  §  83, 
p.  575. 

When  to  be  specifically  charged  in  bill,  §  137,  p.  774. 

Of  motions,  §§   249-251,  pp.   1255-1262. 

Of   application   for   interlocutory   injunction,   §   292,   pp.    1433-1436. 

Usually   required,   on   appointment   of   receiver,    §    315,   p.    1600. 

Of  decree,  §  428d,  p.  2116. 

Of  application  for  attachment  for  contempt,  §  428,  p.  2117. 

Of  trial  or  argument,  how  far  State  practice  respecting,  followed,  §  453. 
p.   2207. 

For  production  of  books  and  papers  at  trial,  §   333,  p.   1658."-   ■ 

To   creditors   in   bankruptcy   proceedings,    §    629,   p.    3339. 

Of  appeal  in  prize  causes,  §  698,  p.  3778. 

Of  motion  to  dismiss  appeal  or  writ  of  error,  §  705e,  p.  3850. 
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NUISANCE— 

Necessary  parties  in  suit  to  enjoin,  §   119,  p.  722. 

Owners  of  adjacent  property  uniting  to  enjoin,  8   140    pp    786    787 

Injunctions  to  suppress,  §  2G7,  p.  1334;  §'274,  p.  1359'  ' 

Injunctions  to  prevent  continuance  of,  §   274, 'pp.   1359-1363. 

Value  of  matter  in  dispute  in  a  suit  to  abate  a,  8  13,  p.  54. 

Informations  to  abate  public,  §  131,  p    749 
NUMBEE— 

Eules  where  parties  are  very  numerous,  §  115    d    705 
NUMEEOUS   PAETIES—  '  >s         ,  y-         ■ 

Eule  in  case  of,  §   115,  pp.   705-707. 

Who  necessary  in  case  of,  8  114,  p.  705 
NUNC  PRO   TUNC— 

Allowing  bond  to  be  filed,  on  removal  of  cause  to  Federal  court    8  547 
p.    3001.  '  ^         ' 

Order,  §  481,  p.  2511. 

O. 

OATH— 

To  answer,  §  192,  pp.  1119-1121. 

form  of  oath  to  answer,  §  192,  p.  1120. 
before  whom  may  be  taken,  §  192,  p    1120 
form  of,  §  192,  p.  1120. 

to  be  attached  to  answer  denying  facts  stated  in  petition  for  inter- 
vention,  §   254,  p.   1268. 
Master  required  to  take,   §  388,  p.   1879. 
Affirmation  in  lieu  of,  §   335,  p.   1709. 

When   must   be   made    tb   the   truth   of   proposed   amendments,   8    215 
p.    1182.  ^  ' 

Waiver  of  answer  under,   8   153,  p.   907;   8   174.  p    997 
OBJECTIONS—  '    ^         >  i'      ^'• 

Which  cannot  be  made  at  the  hearing,  §  376,  p.  1858 

obsteuctingI^''  ""''  ""^'^  ™'"^'''  ^  ^"^'  ^-  ^^^'  §  ^^^'  P-  '^'^^■ 

Eeceiver,   §  311,  p.  1578. 
OFFER  OF  EQUITY— 
OFFEE^S— '"^  by  plaintiff  to  make  an,  demurrable,  §  367,  p.  1836. 

In  bills,  §   153,  pp.  907-913. 

Omission  of,  when   ground  for  demurrer,   8   153,  p    912 

General,  sufficient,  8   153,  p.  913 
OFFICE— 

Eemoval  from,  §  5,  p.  18. 

Suits   to  recover  possession  of,   §   5,  p.   18. 

Misconduct  in,  when  to  be  specificallv  charged  in  bill,  S   137    n    774 
OFFICEE —  *  '   X  •   1  •         • 

Not   compelled   by   bill   in   equity   to   perform   ministerial   duty     S    79 
p.  552,  n.  36.  .  >    s        . 

Of    a    corporation     when    proper    party    to    suit    against    corporation, 

§   111,  p.   680. 
Parties  to  bill  against,  of  State,  §  120,  p.  725. 
When   injunctions  will  not  be  issued  to  stay  the  removal   of    8   "70 

pp.   1341.  J   s    -     > 

Of  corporation,  not  usually   appointed   receiver,   §   318,   p.   1605. 
Of  House  of  Congress,  removal  of  suit  against,  8  537,  pp.  2885    2886- 
§  551,  pp.  3025,  3026.  ^^ 

see  Officer  of  United  Statks;    Revenue  Officers;   Accounts. 
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OFFICEE  OF  UNITED  STATES— 

Jurisdiction  of  actions  at  common  law  by,  §  5,  p.  13. 

Eight  to  sue  United  States,  §  95,  pp.  593-598. 

Suits  by  and  against,   §   34,  pp.  119,  120. 

Statutes  of  limitation  to  actions  against,  §  181,  p.  1048. 

Cannot   issue   injunction  against,   §   284,   p.   1419. 

see  also  Officer;  Eevenue  Officers;  Accounts;  Mandamus. 
OHIO— 

Divided  into  two  districts,  §  66,  p.  316. 

counties   and  times   and  places   of  holding   court   therein   enumer- 
ated, §  66,  pp.  316,  317. 
Districts  of,  included  within  Sixth  Circuit,  §  4,  p.   10. 
OKLAHOMA— 

Divided  into  two  districts,   §  66,  p.  317. 

Counties,  times  and  places  for  holding  court,  §  66,  pp.  317,  318. 
Districts   of,  included  within  Eighth  Circuit,  §  4,  p.   10. 
see  Writs  of  Error  and  Appeals. 
OLEOMAEGAEINE  ACT  (see  Indictments). 
OMISSION— 

From  bills,  of  defendants  not  within  jurisdiction  of  the  court,   §  117, 

pp.  710-713. 
In  introductory  clause  of  bills,  how  taken  advantage  of,  §  135,  p.  759. 
Of  proper  parties,  reasons  for,  to  be  averred,  §  117,  p.  711. 
Objection  for,  of  proper  parties,  §  129,  pp.  739-741. 
see  Parties. 
OPEN  COUET— 

Agreements  made  in,  using  as  admissions,  §  330,  p.  1649. 
OPENING— 

On  hearing,  §  374,  p.  1852. 
OPENING  OF  LETTEES— 

Injunctions  to  prevent,  §   280,  p.  1409. 
OPINION— 

Copies  of,  filed  in  the  case  to  be  annexed  to  and   transmitted  with 
record  on  appeal,  §  704,  p.  3828. 
OPIUM  (see  Indictments). 

OEAL  TESTIMONY   (see  Evidence;   Practice  at  Common  Law). 
OEDEE— 

Of  State  court   on  removal  of  cause,   §   545,  pp.   2985,  2986. 

In  cause  prior  to  removal  to  Federal  court,  effect  of  removal  on  same, 

§  555d,  p.  3067. 
In  general,  §  255,  p.  1269. 
Who  may  make,  §   255,  p.   1270. 

see  also  Correction  of  Decree  Otherwise  than  by  Appeal;  De- 
crees; Enforcement  of  Decrees  and  Orders;  Interlocu- 
tory Applications. 
OEDEE  BOOK— 

Entering  order  in,  that  bill  be  taken   pro   co-nfesso,   §   171,  p.   988. 
Motions  to  be  entered  in  order  book,  §  249,  pp.  1255,  1256. 
OEEGON— 

Constitutes   one  judicial  district,   §   66,   p.   318. 

times  and  places  of  holding  court  enumerated,  §  66,  pp.  318,  319. 
Districts  of,  included  within   Ninth  Circuit,   §   4,  p.   10. 
Time   within  which  cause  to  be  docketed  in  United   States   Supreme 
Court,  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  3834. 
OEIGIN— 

Of   jurisdiction  in  equity,   §    78,  p.   542. 
OEIGIN AL  bills    (see  Bills). 
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ORIGINAL  JURISDICTION— 

Of  Federal  Supreme  Court,  §  1,  p.  1;  §  3,  pp.  4-9 

Practice  in,  of  Supreme  Court,  §  3a,  p.  7. 
see  Jurisdiction. 
ORIGINAL  PAPERS- 
OTHER  SUITS—   ^'''"  ^''^'""'''""''  "^  Supreme  Court,  §  704,  p.  3832. 

That  defendant  is  in  danger  of  being  harassed  by,  a  ground   of  de- 
murrer,  §    367,  p.    1835.  S"juii(i   oi  ue 

papers- 
Loss  of,  as  a  subject  of  relief  in  equity,  §  79,  p   546 
Introduction  of,  in  evidence,  §  333,  pp.  1657-1709 
Production  of,  on  trial,  §  333,  pp.  1657-1658. 

PARENf  patriae'- ''''*  ^^  obtained  by  replevin,  §  102,  p.  652. 

Jurisdiction  of  Federal  courts  not  like  the  Lord  ChanceUor's  preroga- 
tive as,  §  81,  pp.  561,  562.  ^      ^ 
PARISHIONERS— 

Suits  by  one  or  more  on  behalf  of  others,  §  116,  pp.  707    708 
P  4.RS0N—  ^'^^  tenants  in  a  bill  of  peace,  §  140,  pp.  785,  786.  ' 

Scandal  against,  8  238,  p.  1240. 
PARTIES— 

(See  §  128   pp.  737-738,  for  summarized  statement  of  the  rulps  relating 
to  this  subject.)  ^ 

Absent  persona 

when  unknown,  §  125,  p.  736. 

when  interest  of  absent  party  is  evidently  vorv  small,  8  124   p    736 
Admiralty,  §  563,  p.  3136;  §  574,  p.  3160.     "         '  ^         ,  P-  '  ^o. 

Amendments,  by  striking  out  and  bringing  in,  §  211,  p.   1174;   §  213, 

Bankruptcy,  §  616,  p.  3293. 
Bills 

dismissiJig  bill  with  costs,  where  a  disclaiiner  is  made  and  it  appears 
that  defendant  was  made  a  party  without  reason  s  196 
p.  1124.  '   *  ' 

supplemental  bills,  §  232,  pp.  1226-1228. 
to  bills  in  equity,  who  may  be,  §  85,  p.  580 
to  bills  of  revivor,  §  216,  p.  1188;  8  222,  p.  1204. 
Class  suits 

suits  against  one  or  more  of  a  class,  §  115,  pp    705-707 
numerous  parties,  §  115,  p.  705. 

committee  representing  other  litigants,  §  115,  p.  706. 
members  of  clubs  and  unincorporated  associations,  8  115   p   706 
stockholders  of  corporations,  §  115,  ji.  706. 
voluntary  association  with  numerous  members,  §  115   p   706 
modification  of  English  law  by  this  rule,  §  115,  p.  706. 
absent  parties  of  the  class,  to  what  extent  bound  by  the  decree 
against  the  representatives,  §  115,  p.  707. 
suits  by  a  complainant   on  behalf  of  himself  and  others  similarly 

situated,  §  114,  pp.  701-705. 
illustrations  of,  §  114,  pp.  701,  702. 
stockholders  of  coqDorations,  §  114,  p.   703. 
creditors,  8  114,  p.  704. 

members  of  unincorporated  associations,  8  114,  p.  703 
bondholders,  §  114,  p.  703. 
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PAETIES  (continued)— 

legatees,  §  114,  p.  704. 
next  of  kin,  §  114,  p.  704. 
partners,  §  114,  p.  704. 

one  of  a  class  for  whom  a  charity  was  founded,  §  114,  p.  704. 
one  of  crew  of  privateer  seeking  prize  money,  §  114,  p.  704. 
Common  law,  parties  at 

in  general,  §  454b,  p.  2213. 

actions  in  tort,  §§  119,  454b,  p.  2213. 

necessary  parties,  §  110,  p.  679;  §  119,  p.  719;  §  454b,  p.  2212. 

parties  beyond   jurisdiction,   §   117,   pp.   710-713;    §   120,  p.   727; 

§  454b,  p.  2212. 
parties  without  interest,  §  111,  p.  681;  §  454b,  p.  2213. 
%  state  practice,  when  followed,  §  454b,  p.  2214. 

unnecessary  parties,  §  110,  p.  679;  §  119,  p.  719;  §  454b,  pp.  2212, 
2213. 
Controversy,  parties  to  a,  §  41,  pp.  130-139. 

formal,  §  42,  pp.  139-149. 
Corporations,    suits    against    officers,    book-keepers,    members,    §    111, 

p.  679. 
Costs 

attorney  's  costs  belong  to,  and  not  to  attorney,  §  416,  p.  2019. 
between  party  and  party,  what  they  consist  of,  §  415,  p.  2018. 
cases  of  fraud,  making  parties  to,  pay  costs,  §  111,  p.  682. _ 
to  whom  costs  will  be  awarded,  §  407,  p.  1992. 
Court  of  Claims,  §  673. 
Death  of 

before  time  allowed  for  taking  appeal  or  bringing  writ  of  error 

has  expired,  §  697,  pp.  3776,  3777. 
pending  appeal  or  writ  of  error,  §  697,  p.  3776. 
Decree 

who  bound  by  a,  §  110,  p.  677. 

parties  indispensable  to  a,  §  120,  pp.  724-734. 

all  who  will  be  directly  affected  by  the  decree  sought,  §  120, 

p.  724.. 
or  whose  obedience  is  necessary  to  enforcement  of  a  decree, 

§  120,  p.  724. 
when  a  person  is  affected,  §  120,  p.  724. 

if  decree  would  cast  cloud  upon  another's  title,  §  120,  p.  724. 
when  State  is  a  necessary  party,  §  120,  p.  725. 
when  not,  §  105b,  pp.  662-664;  §  120,  p.  725. 
trustee  of  an  active  trust,  §  120,  p.  725. 
when  city  indispensable  party,  §  120,  p.  728. 
in  action  between  partners  for  accounting,  §  120,  p.  728. 
tenants  in  common  in  partition  suit,  §  120,  p.  729. 
person  claiming  title  or  interest  in  property,  §  120,  p.  729. 
mortgagor,  in  suit  by  mortgagee  against  third  party  to  remove 

cloud  upon  title,  §  120,  p.  729. 
in  suits  for  specific  performance  of  contract  affecting  lands, 

§  120,  p.  730. 
suits  by  stockholders  to  set  aside  foreclosure  of  railroad  mort- 
gage, §  120,  p.  730. 
corporation,  in  suits  against  third  person,  §  120,  p.  731. 
assignee  of  debtor,  in  suits  against  surety,  §  120,  pp.  731,  732. 
bills  by  legatees,  §  120,  pp.  724,  725. 
prior  incumbrancers,  in  suits  to  compel  execution  of  mortgage, 

§  120,  p.  734. 
staying  proceedings  in  ejectment,  §  120,  p.  734. 
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PAETIES  (continued)— 
Defendants 

omission  of,  not  within  jurisdiction  of  the  court,  §  117,  pp.  710-713. 
whether  decree  binding  against,  §  117,  p.  711. 
equity  will  seek  to  have  before  the  court  all  interested    S  117 
p.  712.  ^         ' 

rule  relaxed  when  it  will  prevent  justice,  §  117,  p.  712. 
three  kinds  of  parties,  §  117,  p.  712. 
parties  may  be  made  defendants  if  they  refuse  to  join  as    8  110 
p.  678.  '  s         , 

parties  who  may  be,  §  85,  p.  580;  §  91,  p.  588;  §  94,  p.  592. 
Formal  parties 

citizenship   of  formal   parties   does   not   affect    jurisdiction    8    40 
p.  125.  »   s        J 

formal  parties  who  may  be  omitted  when  without  the  jurisdiction 
§  118,  pp.  713*  714. 
husband,  in  suit  by  wife  in  certain  cases,  §  118,  p.  713. 
trustees  of  railroad  mortgage  not  opposing  bondholder's  suits 

§  118,  p.  713. 
person  against  whom  injunction  is  sought  is  not,  §  118,  p.  714. 
person  with  naked  legal  right  and  no  equitable  right,  8   118 
p.  714.  6     .  s         , 

when  suit   is  brought   for  the  possession  of   real  or  personal 
property,  person  in  possession  is  not,  §  118,  p.  714. 
to  a  controversy,  formal,  §  42,  pp.  139-149. 
Indispensable  parties,  §  117,  p.  712. 

what  may  be  omitted,  §  117,  p.  712. 

by  or  against  one  or  more  as  representatives  of  a  class  claimiriir 
a  common  right,  §  116,  pp.  707-710.  " 

general  rule,  §  116.  p.  707. 

estimates  coming  from  a  common  source,  §  116,  p.  707. 
against  executor  and  some  of  the  heirs,  S  116,  p.  708 
tenants,  §  116,  p.  707. 
parishioners,  §  116,  p.  707. 
lord  of  the  manor,  §  116,  jtp.  707,  708. 
holders  of  certificates  of  indebtedness,  §  116,  p.  708. 
purchasers  of  lands,  §  116,  p.  708. 
city  to  levy  duty,  §  116,  p.  709. 
see  also  Decree  under  Parties. 
Interested  parties 

all  persons  to  be,  who  are  diretttly  interested,  §  110,  p.  677. 
parties  whose  interest  is  separable,  §  119,  pp.  714-724. 

trustee   or  director,  in   suit  again.st  colleagues   for   breach   of 

trust,  §  119,  p.  714. 
next  of  kin.  in  suits  against  administrator  and  sureties.  8  119 

p.   714.  '  ^ 

suits  by  legatees  lo  recover  share  of  decedent's  estate    8  110 
p.  715.  :>  s         ' 

subsequent  lienor  in  foreclosure  suit,  §  119.  p.  716. 
when  mortgaged  land  conveyed  to  sovereign,  §  119.  p.  716. 
partner  beyond  jurisdiction,  in  suit  by  strangers,  §  119   p   717. 
in  suits  by  other  partner,  §  119,  pp.  717,  718.  ' 

contractors  owning  joint  interest,  §  119,  p.  719 
suit  by  heir,  §  119,  p.  718. 

specific  performance  for  sale  of  lands,  §  119,  p.  718. 
assignor  of  claim,  in  suit  bv  assignee,  8  119,  p.  719 
stockholders'  anils,  5J  119.  p.  720. 
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PARTIES  (continued)— 

to  foreclose  lien  upon  corporate  property,  §  119,  p.  720. 
suit  by  indorsers,  §  119,  p.  722. 
by  creditors  to  reach  lands  of  debtor,  §  119,  p.  722. 
suits  to  enjoin  execution  of  judgment,  §  119,  p.  723. 
maintenance  of  public  nuisance,  §  119,  p.  722. 
by  parties  against  State  to  restrain  illegal  tax,  §  119,  p.  724. 
against  infringers  of  patents,  §  119,  p.  723. 
against  sub-contractor,  §  119,  p.  718. 
for  parties  who  on  account  of  lack  of  interest  need  not  be  parties 
see  below  "Non-interested  parties." 
Intervening,  §  258,  pp.  1283-1304. 
Joinder   of,   how   far   State   practice   concerning,   is   followed,    §    453, 

p.  2207. 
Misjoinder  of,  §§  140,  141,  pp.  782,  798# 
Motions  and  petitions,  parties  to,  §  251,  p.  1261. 
New  parties 

cannot  be  brought  in  by  cross-biU,  §  199,  p.  1145.         ^  i 

Non-interested 

persons  who  on  account   (of  lack)    of  interest  need  not  be  made 
parties,  §  112,  pp.  683-691. 
who  are  not  interested,  §  112,  p.  683. 
who  claim  under  inconsistent  titles,  §  112,  p.  683. 
prior  incumbrances  on  a  bill  for  foreclosure,  §  112,  p.  683. 
suits  for  specific  performance,  §  112,  p.  685. 
suits  by  assignee,  §  112,  pp.  685-690. 
mortgagor  who  has  sold  equity  of  redemption,  §  112,  p.  683. 
who  has  a  mere  interest  in  question  of  law  involved,  §  112. 
p.  690. 
parties  with  no  interest  in  the  eubject-matter  of  the  suit,  §  111,  pp 

679-682. 
English  practice,  §  111,  p.  679. 
Oath  of,  to  petition  for  intervention,  §  259,  p.  1307. 
Objection  for  want  of  parties,  how  taken,  §  129,  pp.  739-741. 
joinder  of  improper  parties,  §  130,  p.  742. 
who  may  demur,  §  130,  p.  742. 

demurrer  cannot  be  raised  for  first  time  on  appeal,  §  130,  p. 
743. 
objections  as  to,  whether  can  be  raised  at  hearing,  §  376,  p.  1858. 
Patents 

mortgagor  of,  §  112,  pp.  683-690. 
mortgagee  of,  §  112,  pp.  683-690. 
Petition 

parties  to,  §  251,  p.  126. 

who  may  make,  §  253,  p.  1266. 
Plaintiffs  having  a  joint  and  several  demand,  §  112,  p.  691. 
Plea  of  want  of,  §  176,  p.  1008. 
Principals 

agents,  auctioneers,  arbitrators,  and  attorneys,  when  to  be  made 

parties  in  suits  against,  §  111,  p.  682. 
illustration    of,   joining   surety   with   principal    liable   for    money, 
§  110,  p.  678. 
heir  with  personal  representative  in  suit  to  enforce  covenant 
:i gainst  ancestor.  §  110,  p.  678. 
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PARTIES  (continued)  — 
■     Principle 

of  interest  reipuhlivce  ut  sit  finis  litiAim,  §  110,  p.  678. 
that  no  proceedings  to  take  place  affecting  a  person's  rights  ex- 
cept in  his  presence  applied,  §  110,  pp.  677,  678. 
Proper  parties 

want  of,  former  ground  of  demurrer,  §  365,  p.  1827. 
Receivers 

parties  not  usually  appointed,  §  318,  p.  1604. 

nor  the  son  or  brother  of,  §  318,  p.  1604,  n.  1. 
Reference  before  a  master 

who  are  entitled  to  attend,  §  387,  pp.  1876-1878. 
Relief 

distinction   between   court   of   law   and   equity,   in   that   the   latter 

affords  complete  relief,  §  110,  p.  678. 
when  numerous  interests  have  been  created  for  the  purpose  of  pre- 
venting the  plaintiff  from  obtaining  equitable  relief,  §  121, 
pp.  734,  735. 
when  a  person  consents  to  relief  sought,  §  122,  p.  735. 

or  disclaims  all  interest  in  subject-matter,  §  122,  p.  735. 
agreements  between  persons  to  represent  each  other  as  plain- 
tiffs, not  sanctioned,  §  122,  p.  735. 
Removal 

order  for  examination  of  party  before  trial  made  prior  to  removal 
to  Federal  court,  effect  of  removal  upon,   §  555h,  p.   3072. 
Representative 

cases  where  the  law  has  furnished,  §  113,  pp.  691  701. 
eases  of  executors,  administrators,  §  113,  p.  692. 
bankrupts,  insolvent  debtor,  creditors,  in  suits  bv  assignee,  §  113. 
p.  692. 
creditor  of  an  estate,  in  suit  by  receiver,  §  113,  p.  693. 
surviving  parties,   in  suits  by   or  against   strangers   affecting 

partnerships,  §  113,  p.  696. 
tenant  in  tail,  §  113,  p.  697^ 
tenant  for  life,  '§  113,  p.  697. 
■      trust  property,  §  113,  pp.  697-701. 
beneficiaries,  §  113,  pp.  697-701. 
trustees,  §  113,  pp.  698-701. 

under  railroad  mortgage,  §  113,  pp.  698,  699. 
stockholders,  upon  suits  for  accounting  against  corporations, 

§  113,  p.  694.      . 
member  of  unincorporated  associations,  §  113,  p.  695. 
Residence  of  parties,  §  61,  pp.  226-249. 
Rights  of 

decision  to  provide  for  all  the  rights  which  differeni    persons  have 

in  the  matters  decided,  §  110,  pp.  677,  678. 
when  right  of  administration  is  in  dispute,  §  126,  p.  736. 
Rules 

summarized  statement  of  the,  relating  to  parties,  §  128,  pp.   737, 

738. 
Shadwell's  remarks  on  Rule  51  in  chancery,  §112.  p.  691. 
Rule   51    in   chancery    only   applicable   where   several    persons   are 

liable  in  different  characters,  §  112,  p.  691. 
relaxation  of  rule  in  special  cases,  §  127,  p.  737. 
•  largely  in  discretion  of  court,  §  127,  p.  737. 

State  as 

suit  against  a  State  officer,  §  105a,  p)-.  660-672. 
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PAETIES   (continued)— 

Trades  union,  engaged  in  a  strike,  §  115,  p.  706. 
Unnecessary,  §  43,  pp.  150-152. 

Waiver  by  plaintiff  of  right  against  a  person,  §  123,  p.  735. 
Writs  of  error  and  appeal,  parties  to,  §  697,  pp.  3767-3777. 
by  personal  representatives  of  a  party,  §  697,  p.  3776. 
court  may  execute  judgment  despite  a  supersedeas,  §  697,  p.  3771. 
defect  of  parties,  §  697,  p.  3772. 
parties  to  a  joint  judgment,  §  697,  p.  3771. 
purchaser  at  foreclosure  sale  may  appeal,  §  697,  p.  3767. 
respondents  to  an  appeal,  §  697,  p.  3773. 
right  of  intervenor  to  appeal,  §  697,  p.  3767. 
when  all  parties  are  joined  in  writ  the  omission  of  some  of  them 

from  petition  immaterial,  §  697,  p.  3772. 
upon  the  death  of  a  party,  §  697,  p.  3776. 
when  receiver  should  be  a  party  to  an  appeal,  §  697,  p.  3775. 
see  also  Abatement  and  Eevivor;  Plaintiffs  and  Defendants; 
Removal    of    Causes;    Mortgagor;     Mortgagee;    Bank- 
ruptcy; Admiealtt. 
PARTITION— 

Effect    of    State    statute   authorizing   suit    for    partition    of    equitable 

claim  to  land,  §  79,  p.  544;  §  82,  p.  569. 
Suits  for,  §  5,  p.  22. 

Suits  against  the  United  States  for,  §  98,  pp.  636,  637. 
Joinder  of  defendants,  §  141,  p.  788. 

Tenants  in  common,  necessary  parties  to  suit  for,  §  120,  p.  725. 
PARTNERS— 

Accounting  between,  necessary  parties  to,  §  120,  p.  446. 
Not  necessary  to  join  representatives  of  deceased  in  suits  against  sur- 
viving, §  113,  p.  696. 
One  of  several  may  be  sued  for  infringement  of  a  patent,  §  119,  p. 

723. 
Necessary  parties  to  a  suit  to  recover  money  due  the  firm,  §  120,  p.  728. 
Necessaiy  parties  to  suits  brought  by  one  of  many,  and  on  behalf  of 

others  similarly  situated,  §  114,  p.  705. 
Whether  a  necessary  party  to  suit  against  firm,  §  119,  p.  717. 
Whether  necessary  when  sued  to  account  by  other  partners,  §  119,  pp. 
717,  718. 
PARTNERSHIP— 

Citizenship  of,  §  49,  p.  178. 

Necessary  parties  in  suits  affecting  property  of,  §  113,  p.  696. 
Alternative  relief  in  actions  affecting,  §  138,  p.  776. 
When  receiver  will  be  appointed  in  suits  affecting,  §  302,  p.  1 480. 
see  Bankruptcy. 
PATENT  CASES— 

Abatement  of,  §  216,  p.  1192;  §  230,  p.  1217;  §  231,  p.  1219. 
Accounting  in,  proceedings  upon,  §  146,  pp.  840-841 ;   §  389,  pp.  1880- 
1885. 
accounting  before  master  in,  §  389a.  p.  1885. 
burden  of  proof  in,  §  389b,  p.  1889. 
computation  of  profits,  rales  for,  §  389b,  p.  1889. 
deductions  from  profits  in,  §  389c,  p.  1897. 
interest  upon  profits  in,  §  389d,  p.  1900. 
assessment  of  damages  for  infringement.  §  389e,  p.  1900. 
apportionment  of  liability,  §  389f ,  p.  1910. 
Actions  against  the  United  States,  §  671,  pp.  3598-3607. 
Amendment  upon  a  demurrer,  §  146,  p.  832. 
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PATENT  CASES  (continued)— 

Answers  in  patent  eases,  §  188,  pp.  1106-1116. 

defense  of  want  of  patentability  not  pleaded  in  answers,  §  188,  p. 
1112. 
Assignment  and  license,  distinction  between,  §  112,  p.  686,  n,  34. 
Bills 

allegation  in  bill  to  impeach  patent  or  grant  by  United  States,  not 
brought  by  attorney-general,  §  144,  p.  808. 
to  enjoin  infringement  of  patent,  §  146,  pp.  830-847. 
bill  against  infringer  of  patent,  §  29,  p.  103. 

an  oflScer  of   the   United  States  for  infringement   of  patent, 
§  100,  p.  644. 
bill  to  compel  issue  of  patent,  §  147,  pp.  848-852. 
bill  asking  for  specific  performance  of  a  contract  relating  to  pat- 
ents  and  also  for  relief   for   infringement   is   multifarious, 
§  146,  p.  844. 
bill  to  set  aside  a  contract  for  royalties  and   for  an  accounting, 

§  146,  p.  846. 
bill  upon  a  re-issued  patent,  §  146,  p.  843. 
reached  by  creditor's  bill,  §  151c,  p.  890. 
frame  of  bills  in,  §  146,  pp.  830-847. 

supplemental  bill  in,  §   228,  p.   1214;    §   231.  p.   1218;    §   234,  p. 
1232. 
bills  in  the  nature  of,  §  234,  p.  1232. 
Common  law  upon  patents,  §  454m,  p.  2235. 
Costs  in,  §  410,  pp.  2003-2006. 
Decree  in,  §  400,  p.  ra77. 

Decree  pro  confesso  in,  effect  of,  §  172,  pp.  993-994. 
Defenses  peculiar  to,  §  188,  pp.  1106-1116. 
Demurrer 

for  laches  in  applying  for  reissue,  §  367,  p.  1835. 
objection  to  joinder  of  parties  should  be  made  by,  §  146,  p.  832. 
what  is  admitted  by,  to  bill  for  infringement,  §  366b,  p.  1831. 
Discovery  in  cases  of  patents,  §  174,  p.  1002. 
Evidence  in,  §  333,  p.  1673;  §  339,  p.  1715;  §  341,  p.  1737. 

introducing  in  evidence  copies  of  foreign  letters,  §  333e,  p.  1674. 
Exceptions  to  master's  report,  §  389a,  p.  1889. 
Infringement  of 

action  for,  survives  to  representatives  of  the  patentee,   §216,  ]i. 

1192. 
allegations  in  bill  for,  §  146,  pp.  833-847. 

bill  for,  of  several  distinct  patents  is  multifarious,  §  146,  p.  843. 
by  corporations 

suit  against  receiver  of  a  corporation  for  infringement  of  pat 

ent,  §   113,  p.  694. 
joinder  of  parties  who  used  a  corporation  as  a  means  of  in- 
fringement, §  141,  p.  795. 
joinder   of   employees   and   directors   with    corporation   as   de- 
fendants in  suit  for,  §  141,  p.  795;  §  146,  p.  843. 
officers   of   a    corporation   enjoined    from    infringement   where 
the  corporation  was  not  a  party,  §  119,  p.  723,  n.  70. 
suit  against  one  of  several  infringers  of  patent,  §  119,  p.  723. 
joinder  of  causes  if  action  in  a  bill  for,  §  146,  p.  844. 
injunctions    to    restrain,    §    266,    p.    1333;    §269,    pp.    1336-1340; 
§  277,  pp.  1385-1399. 
after  the  expiration  of  the  patent,  §277,  p.  1399. 
burden  of  proof  of  anticipation  upon  defendant,  §  277,  p.  1394. 
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PATENT  CASES   (continued)— 

disclaimer,  §  277,  p.  1396. 

dissolution  of,  because  of  false  description,  §  277,  p.  1397. 

effect  of  decree  as  adjudication  sustaining  a  patent,  §  277,  p. 

1390. 
ex  -parte,  application  for,  §  277,  p.  1397. 
inventions  patentable,  and  those  previously  patented  abroad, 

§  277,  p.  1397. 
laches  reason  for  denying  motion,  §  277,  p.  1395. 
necessary  allegations,  §  278,  p.  1400. 
power  to  grant  injunctions  and  estimate   damages,  §   277,  p. 

1386. 
preliminary    injunction    not    granted    when    no    ;id judication, 

§  277,  p.  1392. 
upon  motion  for  preliminary  injunction,  §  277,  p.  1394. 
without  notice,  §  292,  p.  1434. 
suit  for  infringement  of  patent  where  brought,  §  62,  pp.  249-256. 
Injunction 

dissolution  of,  §  296,  p.  1446. 

fine  for  violating  an  injunction,  §  431,  p.  2145. 

against  commencement  or  prosecution  of,  §  269a,  p.  1338. 

in  suit  for,  against  an  infringement,  one  or  more  wrongdoers  may 

be  omitted,  §  119,  p.  723. 
notice  of  application  for,  §  292,  p.  1434. 

to  restrain  infringement  by  expending  a  patent,  §  277,  p.  1386. 
perpetual  injunctions,  §  299,  p.  1464. 
undertaking  upon  an,  §  297,  p.  1452. 

when  injunction  for  infringement  will  be  refused,  §  277,  pp.  1366, 
1367;  §  294,  pp.  1441-1442;  §  299,  p.  1464. 
Intervention  in,  §  258,  p.  1299. 
Jurisdiction  in,  §  29,  pp.  103-106;  §  671b,  pp.  3609,  3610. 

whether  jurisdiction  depends  on  value  of  subject-matter  §   5,  pp. 
13-34;   §  6,  pp.  34,  35. 
Lands,  patents  for 

bill  filed  by  United  States  to  vacate  patent  for  public  lands,  what 

to  contain,  §  153,  p.  912. 
patent  for  land,  bill  to  cancel,  §  31,  p.  87;   §  79,  p.  554,  n.  41. 
patent  for  lands,  suits  to  adjust  conflicting  claims  to,  §  81,  pp.  565 

566. 
patent  for  lands,  when  set  aside  at  suit  of  private  citizen,  §  151c, 
p.  890. 
Laws 

issue  of  law  in,  §  378,  p.  1863. 

suit  to  enjoin  tax  on  patent  does  not  arise  under  patent  laws,  §  5, 

p.  16. 
when  suit  arises  under  laws  of  United  States,  §  29,  p.  103. 
License 

difference  between  assignment  and  license,  §  112,  p.  686,  n.  34. 
license  under  patent,  when  recovered  by  creditors'  bill,  §  151c,  p. 
890. 
Licensee  cannot  interplead  third  person,  in  action  by  licensor  for  royal- 
ties, §  157,  p.  921. 
Mortgage  and  mortgagor 

right  of  mortgagor  of  patent  to  sue,  §  112,  pp.  686,  687. 
effect  of  mortgage  of  patent,  §  112,  p.  688. 
Multifariousness  in,  §  142,  p.  801 ;  §  146,  pp.  845-847. 
bills  to  enjoin  violation  of  patent,  §  146,  pp.  845-847. 
when  not  multifarious,  §  146,  p.  34. 
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PATENT  CASES   (continued)— 
Parties  in,  §  112,  pp.  685-689. 

assignors  and  assignees  necessary  parties,  8  120   d   727 
corporation  not  a  party,  §  119    p    720  ^^,V-'^'. 

necessag^parties  to  suits  by  mortgagor  of  patent,  §  112,  pp.  683, 

mortgagee  of  patent,  §  ]20,  pp.  683,  684 
equitable  assignees  of  patent,  §  112,  pp.  688    689 
parties  to  suits  by  licensees  of  patent,  §  112,  pp  '685  689 

to  suits  by  exclusive  licensee  of  patent,  §  112,  p,,.  688   689 
where  licensee  is  not  exclusive,  8  112    p   689 
assignees  of  the  whole  of  patent,  §  il2    p    689 

'"^ ""  ^fill  p^?2T'  ^"'°' ""-"  '''''''^'  "^  '^''  J'^^t^"^  «ffi^^ 

Pleadi^^at  c-mion4w^§^453,  p.  2204;   §  454a,  p.  2210;   §  455m,  p. 

''""lll3r§l66%.^S^^"^^   '^    ''''''-'    ''^^'    '--    ^^^^^'    "-' 
Proof  of  proceedings  affecting,  §  333,  p.  1674;  S  339    p    1715 
Receivers  in,  §  302,  pp.  1481-1482;   §  307,  p.'l546    '  ^' 
Remedy  in  such  a  case,  §  100,  p    644 

Stis  oTStalT""^""'^'  §  ''''  ^^-  '''-'''■ 

effect  Of ^Pede^a^l  I-teiit^ statutes  of  limitation  upon  patents  and, 

must  aflege  compliance  with  statutory  requirements  in  bill  by  on,- 

claiming  under,  §  144,  p.  808!  "^ 

subpoBna    service  of,  in  infringement  cases,  8  163    v    937 
PAUPErI'"        ''"^"^  ^'  ^'""°^*'  ^^  ^^'^^  ^^^t"«^'  §  62,  p.^249  ■ 

Petitions  for  leave  to  sue  as  a  poor  person,  §  413,  pp.  2013-2018 
see  also  Interlocutory  Applic\tions  '  1 1  •  -"JJo  ^ui». 

PEACE  (see  Bill  of  Peace). 
PENALTY— 

Action  for,  when  removable,  §  538a,  pp.  2908,  2909 
Bond,  on  removal  for  grounds  other  than  prejudice  .or  local  influence 
or  in  controversies  between  citizens  of  the  same  StX  claim"n!; 
land   under  grants   of   different   States,   penalty   for    §    54?!  p' 

^^'^'^ht^lr^^f^^  ^^^  —  -'^  -^-ct  lim 

?m.°o^r7.r^  ""f  ""^  injunction,  §  295,  pp.  1443,  1444. 
Importation  of  persons  under  contract  to  perform  labor    S  5    n    21 
Person^ imt^  compiled   to   discover   that   Aich   will   e^oL   hi^n   to   a. 

Subject  of  relief  in  equity,  §  79,  p.  546 

Suit  by  State  on  judgment  for,  §  3,  p.  6;  §  86,  p.  580 

Suits  for,  m  District  Courts,  §  5,  pp    17    27 
^^_^"'"^i^''i^^i'i^y  of  action  to  recover,  8  216'  p    1191 
PENDENCY  OF  ANOTHER  SUIT— 

Objection  of,  can  be  taken  by  demurrer,  8  367    p    1835 
PENNSYtvlNiAl'"  '''""''  §  ''''  P"  '''''  §  "7%.  1009. 

Divided  into  three  judicial  districts,  §  66    p   319 

"""""Teafpp.  S',  S!"  "'  '«>■""■■»"■«•"■«  th„em  „„„,„e„,e<l, 

Oistnots  of,  included  within  ilie  Third  Circuit,  §  4,  p.  10. 


4974  INDEX 

Vol.  II  begins  at  §  107,  page  1125;  Vol.  Ill  begins  at  §  45a,  page  2201;  Vol.  IV 
begins  at  §  670,  page  3597. 

pensions- 
No  suits  against  United  States  to  collect,  §  96,  p.  598. 
PEBFOEMANCE— 

Specific,  as  a  ground  of  equitable  jurisdiction,  §  79,  p.  551. 
Offer  of,  in  bill,  §  153,  p.  908. 

see  also  Specific  Performance. 
PERPETUAL  INJUNCTIONS— 

Distinguished  from  other  forms,  §  262,  p.  1321;   §  287,  p.  1427. 
when  granted,  what  must  be  shown,  §  299,  pp.  1463,  1464. 
PERPETUATING  TESTIMONY— 

As  a  subject  of  jurisdiction  in  equity,  §  79,  p.  549. 
Bills  for,  §  132,  p.  751;  §  156,  p.  920;  §  345,  pp.  1746-1750. 
PERSON— 

Causes  of  demurrers  to  the,  §  367,  p.  1833. 
PERSONAL  PROPERTY— 

Bill  for  possession  of,  §  79,  p.  553. 

Value  of  matter  in  action  for  possession  of,  §  9,  p.  47. 

Suit  for  delivery  of,  §  63,  p.  257,  n.  1. 

Person  in  possession  is  never  a  formal  party  to  suit  to  recover,  §  118, 

p.  714. 
Injunctions  to  compel  delivery  of,  §  282,  p.  1412. 
PERSONAL  REPRESENTATIVES— 

Necessary  parties  to  suit  against  heir  upon  ancestor's  covenants,  §  110. 

p.  678. 
Bills  of  revivor  affecting,  §  219,  p.  1199. 
Bills  of  revivor  by,  §  224,  pp.  1206,  1207. 

right  of,  to  appeal  or  bring  writ  of  error,  §  697,  p.  3776. 
see  Administrators;  Executors. 
PETITION— 

For  removal,  §  545,  p.  2982. 

For  writ  of  error,  §  699,  p.  3791. 

In  cases  of  removal  of  cause  or  criminal  proceeding,  see  Removal  of 

Cause. 
Removal  of,  in  ejectment  suit  to  have  damages  allowed   to  plaintiff, 

§  51,  p.  182. 
In  general,  §-253,  pp.  1265-1267. 
Contents  of,  §  254,  p.  1268. 
Form  of,  and  practice  upon,  §  254,  p.  1267. 

see    Interlocutory    Applications;    Bankruptcy;    Removal    of 
Causes. 
PHILIPPINE  ISLANDS— 

Courts  in  the  Philippine  Islands,  §  72,  p.  355. 
PHYSICIAN— 

Testimony  of,  as  to  information  acquired  professionally,  §  339,  p.  1716. 
PLAINTIFFS— 

Alien  enemies  as,  §  87,  p.  580. 
.    Bills 

dismissal  of  bills  by,  §  361,  pp.  1810-1815. 
signature  to  bill  when  necessary,  §  155,  p.  918. 
Capability  of  persons  being,  §  85,  p.  580. 
Foreign  corporations  as,  §  88,  p.  582. 

Foreign  executors  and  administrators,  capacity  of,  §  92,  pp.  589,  590. 
Foreign  receivers,  capacity  of,  §  93,  pp.  590-592. 
Married  women  as,  §  89,  p.  583. 
Misjoinder  of,  see  Bills. 
Multifariousness  by  misjoinder  of,  §  140,  pp.  782-788. 
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PLAINTIFFS   (continued)— 

''"""el°erafpetrs,tn"VSl''  ^'""  »°^  =''^™'  ^™-^  »^»'-' 
Receiver  usuallj  appointed  upon  application  of,  8  316   d    1602 
Beaef^p,a.ed^fo,^,,,  p^,„„.,  ,,„„„  ,,  n„.d;,  l.o^afe  5Slres.ed  in. 

Rules  as  to,  alien  enemies,  §§  85-87,  pp.  580-582 
infants,  §  85,  p.  580;  §  90,  pp.  584-587. 
Idiots,  §  85,  p.  580;   §  91,  pp.  587-589. 
lunatics,  §  85,  p.  580;  §  91,  pp.  587-589. 
married  women    §  85,  p.  580;  §  89,  pp.  583,  584 

State^ari  86,^580^^  ^''''  ^^^^  *^  ^^' ^"^  ^-^^  §  «^-  P-  ^^O. 

^"'^  VoiToS.'  "'"  '"  '^'^^^  ''  ^  ^'^'^  '^^-"-Jy  -t-ted,  §  114,  pp. 

PLEA-'''  ''''  Intervention;  Parties;  Bills;  Common-Law  Practice. 

Abolished  in  equity,  §  173,  p.  996;  8  176,  p    1005 

Definition,  §  176,  p.  1005,  n    1.       ^         '^  ' 

Classification  of,  §  176,  pp.  1007-1009 

Lord  Eedesdale's,  §  176,  p.  1005,  n    1 

How  m^any  grounds  of  defense  can  be  presented  by,  §   176,  pp.   1007- 

To  the  jurisdiction,  §  176,  p.  1007 
person,  §  176,  pp.  1007,  1008.' 
of  pendency  of  another  suit,  S  177    ron    1009  1014 
want  of  parties,  §  129,  pp.  p^.  739-741  ^• 

sta  ute,  §§  179-181,  pp.  1015-1052;  §§  183,  184   pp   1055  1058 
'"ri87,^p;.Ti?2.110T  ^^^■"^^^^^^'  '  186a-zz,'/p^^0?4^S: 

m  pais,  §  185,  p.  1058. 
...  .1°  ^^A    ^^'^^°^^^7,  §§  347,  348,  pp.  1750-1766. 
see  also  Abatement;  Answkks;  dTpense;  Practice  in  Criminal 

PLEADINGS— 

Amendment  of,  after  removnl  of  cause  to  Federal  court    8  ^'^r,   „   on^a 
Common  law,  §  454,  pp.  2209   2210  ■^«"«'^''J  couit,  {}  55o,  p.  3058. 

in  civil  causes,  §  454,  p.  2209. 

anti-trust  statutes   in  actions  under,  ^  4541,  pp.  2231-'''^35 
count  not  bad  for  duplicity,  §  454  1    p  '0031 

onr.^^'-^T  *°  '■^'''•''^'"  <^amages  bad  for  duplicity,  8  454  1   p   0934 
copyrights,  m  actions  upon,  §  454n   pp    9938  ''^4() 

defenses  made  to  actions  in  eopyright"cases   s'  454n   n   2^38 

recovery  of  damages  for  violations,  8  454n   p    2938  ^' 

allegations  of  plaintiff,  §  454n,  p.  2239    ""40 
counterclaims  and  set-offs,  8  454h    pp   9997  0900 

how  pleaded,  §§  454g,  454h,  p.  2227"^"      ""  ' 

pleading  of  equitable  set-off,  8  454h    p    ""07 

amendment  of  plea  of  set-off,  §  454h    pr2228 
defendant's  pleadings,  §  454e,  pp.  2217-2219 

.TOinder  of  defenses,  §  454e,  p    2217 

Controversies^to  which  aliens  are  parties,  §  45,  p.  1.55,  §  454e, 

pleading  of  general  issues,  8  454e   vx>   2218    9?iq 
equitable  defenses,  §  454g,  pp.  2221-2227 

nmendments  to  pleadings,  8  454e   p'oooi 

f-qnitable  relief  in  actions  at  law,'  r4:54g-p,  pp.  2221-2240. 
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begins  at  §  670,  page  3597. 

PLEADINGS  (continued)  — 

defense  of  fraud,  §  454g,  pp.  2225,  2226. 
defense  of  mistake,  §  454g,  p.  2225. 
Federal  Employers'  Liability  Act,  in  actions  under,  §   454j,  pp. 
2229,  2230. 
liability  for  injuries  to  employees,  §  454j,  p.  2229. 
recovery  under  common  law,  §  4o4j,  p.  2229. 
liability   and  recovery  controlled  by  Federal  law,   §   454j,   p. 
2230. 
Interstate  Commerce  Acts  in  actions  under,  §  454k,  pp.  2230,  2231. 
damages  awarded  for  excessive  rates,  §  32a,  p.  114;  §  77b,  p. 
476;  §  454k,  p.  2230. 
jurisdiction,  facts  affecting  the 

jurisdiction  by  special  plea  in  abatement,  §  454d,  p.  2215. 
State  practice  in  the  Second  Circuit,  §  454d,  p.  2215. 
difference  of  citizenship,  §  454d,  pp.  2216,  2217. 
waiver    of    objections   as    to    residence,    §    62a,   pp.    254-256; 
§  454d,  pp.  2216,  2217. 
negligence  cases,  §  454i,  pp.  2228,  2229. 

practice  of  State  court,  §  454d,  p.  2214;   §  454i,  p.  2228. 
allegations  which  show  Federal  jurisdiction,  §  454a,  p.  2212; 
§  454i,  p.  2228. 
patents,  pleadings  upon,  §  454m,  pp.  2235-2238. 

suits  for  infringements,  damages.  §  454m,  p.  2235. 
conformity  to  practice  in  State  courts,  §  454m,  p.  2285. 
patented   articles   marked   as   such,    §    ]46,   p.    837;    §   454m, 

p.  2235. 
proof  in  actions  for  infringement,  §  454m,  p.  2237. 
recovery  of  profits,  §  454m,  p.  2237. 
])enalties,  in  actions  to  recover,  §  454o,  pp.  2240,  2241. 
violation  of  Safety  Appliance  Act,  §  454o,  p.  2240. 
violation  of  law  regulating  transportation  of  animals,  §  454o. 

pp.  2240,  2241. 
importation  of  contract  laborers,  §  454o,  p.  2241. 
plaintiff's  pleadings,  §  454a,  pp.  2210-2212. 

right  to  reply  governed  by  State  practice,  §  454a,  pj:).  2210, 

2211. 
right  to  object  bv  defendant  §  454a,  p.  2211. 
judgment  of  a  State  Court,  §  454a,  p.  2212;   §  454h.  p.  2214; 

§  454c,  p.  2214. 
allegations,  §  4o4a,  p.  2212. 
taxes,  in  actions  by  the  U.  S.  to  recover,  §  454p,  pp.  2241,  2242. 
Construing,  doubt  is  against  the  pleader,  §  144,  p.  808. 
Criminal  cases 

allegations  as  to  time,  §  497e,  p.  264.'!. 
place,  §  497d,  p.  2644. 
of  intent,  §  497e,  p.  2645. 
internal  revenue  and  prohibition  laws,  compromise  under,  §  522b, 

p.  2782. 
guilty,  §  520b,  p.  2778. 
indictments  under 

amendment  of,  §  505b,  p.  2666. 

bad  grammar  and  spelling,  §  497g.  p.  2648. 

collateral  matters,  §  497a.  p.  2641. 

documents  in,  §  497f,  p.  2647. 

negatives  in,  §  497b,  p.  2642. 

proper  names.  §  4971i,  p.  2648. 
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PLEADINGS   (continued)— 

repugnancy,  §  497i,  p.  -ZdoU. 

surplusage,  §  497i,  p.  2651. 
matters  of  inducement,  §  497a,  p   2641 
nolle  prosequi,  §  522a,  p.  2781 
.      not  guilty,  §  520c,  p.  2779. 

right  to  coni'rontation,  §  522c,  p    2783 

severance,  §  505a,  p.  2665. 

Statute  of  Limitations,  §  520a,  p    2777 

witness^es^^compelling  attendance' of,  §' 522.1.   j,.   2786;   §   522e.  p. 

Filing  constitutes  an  appearance,  S  3a    p    8 

Recital  of,  in  decrees,  §  404,  p.  1982 

Rules   f^^p^^^^^^-^^^<^7   and   scope   governing   in    Feden.l    court.. 

State  practice   how  far  respecting  verification,  time,  service  and  an.end 
ment  of,  is  followed,  §  454,  p.  2210.  aniend- 

see  also  Bill;  Repleader. 
POINTS  (see  Brikts). 
POLITICAL  RIGHT— 

Injunct^ion  will  not  be  issued  to  prevent  a  mere  political  right,  §  284, 

Federal  c^^i^rt^wiU^not  take  cognizance  of  questions  of,  between  States, 

POOR^ERSON^i"'  '^^  '"^'^^^"  °''  §  ''''  P-  '''■ 

Petitions  for  leave  to  sue  as,  S  413    n    201^ 
PORTO  RICO—  '  ^' 

Jurisdiction  of  District  Court  of,  8  70    p    349 

Constitutes  one  district,  §  66,  p.  321 

Times  and  places  of  holding  terms,  s  66    nn    320-'^'>'> 

Laws  governing,  §  70,  p.  349.  "  ""' 

Ajipcals  from  courts  of,  §  70,  p.  349 

Jurisdiction  of  Supreme  and  District  Courts  of,  S  70    p    350 

Appeals  from  courts  of,  §  696,  p    3759  ^  ^' 

POSSESS?^n!-^^^^  ^'''  Execution  op  Decrees  a..i>  Ordkrs). 

POSTAL  LAWS— 

■     Jurisdiction  of  suits  under,  §  5,  p.  1.1 

T.^oS^"!"^"''^  °^  ^"^*^  arising  under,  §  537b,  p.  2890. 
POSTEA — 

Proceedings  after  the  trial  of  an  issue  and  completion  of  the   record 

postmastUs-''"""  '''  ""  ^"•^"^"'  ^  ''''  P-  ''''- 

Introdudng  in   evidence  copies  of   the  quarlerly   return   of,   §   X.m,.   p. 

T^r^^^^I  °^  demand  on,  §  333,  pp.  1664-1666. 
POWERS — 

Of  receivers  in  general,  §  307,  pp.  154M546 
of  railroads,  §   308,  pp.   1547-1551 
PRACTICE  AT  COMMON  LAW- 
In  general.  §  453,  pp.  2201-2209 

how  far  practice  of  State  courts  is  followed,  §  453.  ,.p.  2201.  2202. 
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PRACTICE  AT  COMMON  LAW    (continued)  — 
Agreed  statement  of  facts,  §  476,  pp.  2446-2448. 
findings  below  considered,  §  476,  p.  2447. 

sufficiency  of  facts  agreed  upon  reviewed  by  writ  of  error,  §  476, 
p.'2447. 
Common  law  of  the  United  States,  §  477a,  pp.  2455-2459. 
Manner  of  revivor  at,  §  220,  p.  1199. 
New  trials,  §  478,  pp.  2472-2483. 

bill  of  exceptions,  §  478,  pp.  2475,  2476. 

damages  awarded,  insufficient  or  excessive,  §  478,  p.  2478. 

death  of  trial  judge  pending  motion,  §  478,  p.  2476. 

District  Court,  power  to  grant,  §  478,  p.  2472. 

misconduct  of  members  of  the  jury,  §  478,  p.  2478. 

misconduct  or  interference,  no  grounds  for,  §  478,  p.  2480. 

motion  for,  upon  exceptions  argued  before  judge  who  tried  case, 

§  478,  p.  2475. 
newly  discovered  evidence,  §  478,  p.  2481. 

no  new  trial  when  evidence  renders  issue  doubtful,  §  478,  p.  2477. 
order  granting,  §  478,  p.  2474. 

State  statute  not  followed  authorizing  motion  for,  §  478,  p.  2472. 
verdict  for  defendant  set  aside  in  action  for  slander,   §   478,   p. 

2479. 
waiver,  §  478,  p.  2482. 

when  motion  must  be  made,  §  478,  p.  2473. 

writ  or  error,  cannot  be  received  by,  §  478,.  p.  2483 ;   §  479,  pp. 
2484-2502. 
Rules  of  decision  at  common  law,  §  477,  pp.  2448-2455. 
laws  of  State,  §  477,  p.  2448. 

State  practice,  when  followed,  §  477,  pp.  2448-2452,  2455. 
conflict  of  laws  as  to  effect  given  to  statutes  of  another  State  or 

foreign  country,  §  477,  pp.  2449-2451. 
burden  of  proof,  for  negligence,  §  477,  pp.  2452,  2453. 
Rules    of   propertv.    State    courts   establishing,    effect    of    decision    of, 
§  477b,  pp"  2459-2464. 
State  practice,  when  followed,  §  466b,  pp.  2459,  2461,  2462. 
water  rights,  §  477b,  pp.  2459,  2460. 
questions  of  public  policy,  §  477b,  p.  2463. 
State  statutes,  effect  of 

creating   or   regulating   rights   upon   the   decision   of   the   Federal 
courts,  §  477c,  pp.  2464-2471. 
Trials  by  the  court,"^  §  474,  pp.  2434-2442. 

review  in  cases  tried  without  jury,  §  474,  p.  2435. 
stipulation  in  judgment  roll,  §  474,  pp.  2435,  2436. 
finding  of  the  court,  §  474,  pp.  2436,  2441,  2442. 
reversal,  §  474,  pp.  2439,  2441. 
Writs  of  process  in  general,  §  455,  pp.  2242-2248. 
of  prohibition,  §  456,  pp.  2248-2252. 
of  mandamus,  §  457,  pp.  2252-2270. 

practice  on  application  for,  §  459,  pp.  2276-2285. 
certiorari,  §  460,  pp.  2285-2291. 
habeas  corpiis,  in  general,  §  461,  pp.  2291-2306. 

suspension  of  writ  of  haheas  corpus,  §  465,  pp.  2342-2344. 
practice  on  application  for,  §  466,  pp.  2342-2344. 
appeals  in,  §  467,  pp.  2360-2367. 
quo  warranto,  §  468,  pp.  2368-2379. 
soire  facias,  §  469,  pp.  2379-2384. 
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PRACTICE  AT  COMMON  LAW    (continued)— 

see  Indictmlnts,  Informations,  Mandamus,  Pkohibition,  Cek- 
TiORAKi,  Habeas  Corpus,  Quo  Warranto,  Scire  Facias, 
Attachment,  Consolidation,  Verdicts,  Jury,  Trials, 
Exceptions,  Judgments,  Condemnation  Procei.dings,  Lis 
Pendens,  Parties. 
PRACTICE  IN  CRIMINAL  CASES— 

In  general,  §  483,  pp.  2526,  2527;  §  483e,  pp.  2544-2546. 
Arrests  without  warrants,  §  484,  p.  2550. 
Bail,   §   493,  pp.   2608-2627. 

excessive  bail  not  required,  §  493,  p.  2609. 
remedy  of  excessive  bail  by  habeas  corpus,  §493,  p.  2610. 
arrest  and  removal  for  trial,  §  493,  p.  2610;  §  489,  p.  2583. 
eases  not  capital,  §  493,  p.  2611. 
capital  cases,  §  493,  p.  2611. 
cases  removed  from  State  court,  §  493,  p.  2612. 
new  bail,  §  493,  p.  2612. 

defendant  giving  bail  in  one  district,  committed  in  another,  8  493, 
p.  2612.  '  s         ' 

defendant  held  until  judgment  in  first  suit,  §  493,  p.  2613. 
calling  of,  in  Kentucky,  §  493,  p.  2613. 
clerks  may  take  bail  de  bene  esse,  §  493,  p.  2613. 
granting  of  writ  of  error  stays  execution  of  sentence  of  trial  court, 

§  493,  p.  2613. 
jurisdiction   given   to   Circuit   courts   over   writs   of    error,    8   493, 

p.  2615. 
custody   of   prisoners   on   habeas   corpus,   §   467,  p.   2365;    §    493, 

p.  2616. 
appeals  and  writs  of  error  from  District  Court,  §  493,  p.  2617. 
trial  court  may  grant  a  supersedeas,  §  493,  p.  2618. 
waiver  of  objection,  §  493,  p.  2623. 
surrender  by  bail,  §  493,  p.  2624. 
remission  of  penalty  of  recognizance,  §  493,  p.  2624. 
upon  what  arrests  in  criminal  cases,  bail  may  be  admitted,  8  493, 
p.  2611.  >  ^        > 

who  may  take  bail,  §  493,  pp.  2611,  2613. 
what  bail  is,  §  493,  p.  2608. 

who  may  be  bailed,  §  493,  pp.  2617,  2618,  2619-2621. 
bail  not  denied  pending  writ  of  error,  §  493,  pp.  2611,  2613. 
what  the  bail  bond  should  contain,  §  493,  p.  2621. 
obligation  of  surety  upon  bail  bond  binds  his  estate  after  death, 

§  493,  p.  2626. 
party  forfeiting  bail  may  be  subsequently  arrested,  §  493,  p.  2625. 
suits  on  bail  bonds,  §  493,  p.  2625. 
Bill  of  exceptions  in  criminal  cases,  §  535,  pp.  2873-2875. 
Charges  in  criminal  cases,  §  527b,  pp.  2841-2846. 
Civil  rights  laws,  practice  in  prosecutions  under,  §  529,  p.  2852. 

see  Indictments;  Conspiracy. 
Complaint,  §  485,  pp.  2552-2554. 

complaint  must  be  verified  before  magistrate,  §  485,  p.  2552. 
proper  practice  is  for  commissioner  to  submit  complaint  to  district 

attorney,  §  485,  p.  2554. 
complaint  of  criminal  offense  cannot  be  amended,  §  485,  p.  2554. 
Confrontation,  right  to,  §  522c,  pp.  2783-2786. 

accused  does  not  have  right  to  be  confronted  with  witnesses  against 

him  in  proceedings  before  grand  jury,  §  522c,  p.  2783. 
statutory  presumptions  held  to  be  unconstitutional,  §  522c,  p.  2785. 
depositions  inadmissible,  §  522c,  p.  2786. 
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PBACTICE  IN  (JIUMINAL  CASES  (continued)  — 
Evidence,  §  523,  pp.  2792,  2793. 

same  as  in  civil  causes,  §  523,  p.  2792,  2793. 

cross  examination  and  impeachment  of  witnesses,  §  523a,  p.  2793. 

documentary,  §  523b,  pp.  2794-2796. 

competency  of  witnesses,  §  523c,  pp.  2796-2798. 

testimony  of  accomplices,  §  523d,  p.  2798. 

person  charged  shall,  at  his  own  request,  be  a  competent  witness, 

§  523e,  pp.  2798,  2799. 
testimony  of  defendant,  §  523e,  pp.  2798-2800. 
cross-examination  of  defendant,  §  523f,  p.  2800. 
confessions,  §  523g,  pp.  2801-2803. 
other  crimes,  §  523h,  p.  2803. 
identity,  §  523i,  p.  2804. 

presence  of  defendant  in  locality  of  crime,  §  523j,  p.  2805. 
proof  of  handwriting,  §  523k,  p.  2805. 

prohibition  cases,  §  523  1,  pp.  2805,  2806;  §  523m,  pp.  2806,  2807. 
conspiracy,  prosecutions  for,  §  523m,  pp.  2806,  2807. 
Internal  Eevenue  Laws  and  Prohibition  Law 

compromises  of  prosecutions  under,  §  522b,  p.  2782. 
Judgment 

motion  in  arrest  of,  §  531,  pp.  2854-2856. 

what  it  must  be  based  on,  §  531,  p.  2854. 
Avhen  it  will  be  granted,  §  531,  p.  2854. 
Judgment  and  sentence  in  criminal  cases,  §  532,  pp.  2856-2860. 
who  may  pronounce  sentence,  §  532,  p.  2856. 

sentence  must  be  imposed  in  presence  of  defendant,  §  532,  p.  2856. 
judgment  should  be  entered  at  trial  term,  §  532,  p.  2856. 
void  judgment  lawfully   cancelled  on  motion  after  notice,   §   532, 

p.  2857. 
judgment  in  criminal  cases  when  two  defendants  are  jointly  tried 
and  jointly  convicted,  several  and  not  joint,  §  532,  p.  2857. 
single   penalty   when   general   verdict   of   guilty   under   indictment 

with  two  or  more  counts,  §  532,  p.  2858. 
judgment  should  state  crime  of  Avhich  defendant  is  guilty,  §  532, 

p.  2860. 
signature  of  judge  unnecessary  to  the  validity  of  judgment,  §  532, 

p.  2860. 
suspension  of  judgments,  §  533,  p.  2861. 

court  can  sentence  defendant  on  one  count  and  suspend  sen- 
tence upon  othersj  §  533,  p.  2861. 
Juries  and  jui'ors 

selection  of  grand  and  petit  jurors,  §  510,  pp.  2739-2744. 
proceedings  of  grand  jury,  §  511,  pp.  2744-2750. 

grand  jurors  when  summoned,  §  508,  p.  2733,  2744. 
indictments  and  presentments  by  twelve  jurors,  §  511,  p.  2745. 
proceedings  are  secret,  §  511,  p.  2746. 
who  may  be  present,  §  511,  pp.  2747,  2748. 
conduct  of  legal  proceedings,  §  511,  p.  2748. 
subpoena  of  witnesses,  §  511,  p.  2749. 
jurors  not  to  serve  more  than  once  a  year,  §  511,  p.  2750. 
inspection  of  minutes  of  grand  jury,  §  511a,  p.  2750. 
challenges  to  grand  jurors,  §  512,  pp.  2751,  2752. 
challenges  to  petit  jurors,  §  526,  pp.  2825-2833. 

numbers  of  challenges  allowed,  §  526,  p.  2825. 
what  are  good  grounds  for  challenge,  §  526,  p.  2827. 
peremptory  challenges  exceeding  number  allowed,  §  526,  p.  2825. 
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PEACTICE  IN  CRIMINAL  CASES  (continued)- 

""^^^deStr§T2Vri%*^  "^^'^  '''''-'''''  *^-  -^'« 
d.squahficatious^for^  service    in    prosecutions    for    polygarr,y, 

statutes  of  'the   United  States  followed   by  U    8    courts   in 
empanehiiy  jurors,  §  526,  p.  2832 

"      Tlo?fi^l7!S!^^r    ''   ^""^^   ^    ^^""^"^^^   P.osccutions. 
qualifications  of  grand  and  petit  jurors,  §  509,  pp.  2736-2739 
list  of  jurors  and  witnesses,  §  524,  pp    2812-2814      ^""^  -'''^^■ 

accused  entitled  to  copy  of  indictment  and  'list   of  witnesses 
and  jurors,  §  524,  p.  2812.  >vunesses 

.  when  not  entitled  to  list  of  witnesses,  S  524   p    '^813 

Jurisdiction  '  s         '  f-  -oio. 

concurrent  criminal,  §  483a,  p.  2528 

concurrent  criminal,  in  prohibition  cases,  §  483b,  pp    "5-^9-253-: 

land  ceded  by  States,  §  483c,  pp.  2533-2536  ^  ' 

cases  arising  in  laud  or  naval  forces,  8  483d    m,    ■'-,■}(;  .'-;.< 

court-martials,  §  483d,  pp.  2536-2538  ^^     -•'■^0-o44. 

officers,  how  triable.  §  483d,  p.  2538 

nttrfs^St^lS"''''-  "  "'"^  ""  "=" >■•  S  '"-"''  !'■  -''«■ 

process  to  obtain  witnesses,  §  483d,  p.  2539 

refusal  to  appear  or  testify,  §  483d   p    9539 

compulsory  self-incrimination  prohibitedrs  483d    n    2540 

depositions,  §  483d,  pp.  2540,  2541.  '  ^ ' 

courts  of  inquiry,  records  of,  8  483d    d    '^341 

contempts,  §  483d,  p.  2541.  >  f  -^ 

offenses  committed  on  shore,  §  483d,  p.  254] 

how  criminal  proceedings  begun,  8  483e    p    2545 
Nolle  prosequi,  §  522a,  p.  2781.  '  " 

Pleas  and  objections  to  indictment 

abatement,  §  517,  pp.  2759-2765. 

remedy  for  objections  in  indictment,  8  517,  p    2759 

should  be  pleaded  on  or  before  arrai|nment    8  5u'  p    2763 

how  waived,  §  517,  p.  2763.  S  •'",  P-  ^/o^. 

should  be  verified.  §  517    p'  2764 

infringement^  of    defendant's    constitutional     rights,     §    51 7. 

evidenc^e  sec.^red  from  unlawful  seizure  held  sufficient,  §  517. 

■     '^'^''^   f*97//^"™    "*■   '"'l^^tment    held    to    be    waiver,    8    417 
p.  ^tb,}.  ^ 

demurrer  proper  manner  of  olijection,  8  517    p  -2764 
inanner  ot  taking  objections  to  indictment,  I  513'  p    oy^g 

may  be  done  by  motion  to  quash,  plea  in  abatenren't  or  by  ,le- 
murrer,  §  513,  p.  2752.  • 

arraignment,  §  514,  pp.  2752-2754. 

definition,  §  514,  p.  2752. 
motion  to  quash  indictment,  §  515,  pp.  2754-2757 

addressed  to  discretion  of  court,  §  515,  p    2754 

what  objections  may  be  raised  by  such  motion,  s  515    p    0754 
of  pardon,  §  519,  pp.  2766-S769.  ^  ^  ' 

"^    ^'7p.''2^69S77f.    "'    ^"™"    '''^'''^''^    «'•    '-^''^iction,    §    520, 
previously  put  on  trial  upon  issues  of  fact,  §  520.  p.  2769. 
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PRACTICE  IN  CRIMINAL  CASES  (continued)— 

when  former  jury  has  been  discharged,  §  520,  p.  2770. 

when  there  is  no  double  jeopardy,  §  520,  p.  2771. 

conviction  of  crime  bar  to   civil  action   by  IT.   S.   to   recover 

penalty,  §  520,  p.  2772. 
judgment  of  acquittal  bar  to  action  for  forfeiture  of  property, 

§  520,  p.  2772. 
acquittal  upon  indictment  for  counterfeiting  no  bar  to  second 

indictment,  §  520,  p.  2773. 
no  separate  punishments  for  same  act,  §  520,  p.  2775. 
should  be  set  up  by  special  plea  in  bar,  §  520,  p.  2776. 
Statutes  of  Limitations,  §  520a,  pp.  2777,  2778. 
guilty,  §  520b,  p.  2778. 
not  guilty,  §  520c,  p.  2779. 
proceedings  upon,  §  521,  pp.  2779,  2780. 
Preliminary  examination,  §  488,  pp.  2578-2583. 

hearing  held  in  presence  of  magistrate,  §  488,  p.  2579. 
commissioner  issuing  warrant,  must  make  it  returnable  before  him, 

§  488,  p.  2579. 
commissioner  takes  evidence  in   accordance  with  the  practice   of 

the  State  where  he  sits,  §  488,  p.  2579. 
accused  may  be  represented  by  counsel,  §  488,  p.  2581. 
Punishments 

crimes  against  the  United  States,  §  534,  p.  2861. 

excessive  fines  and  cruel  and  unusual  punishment,  §  534a,  pp.  2861- 

2865. 
capital,  §  534b,  pp.  2865-2867. 
by  imprisonment,  §  534c,  pp.  2867-2870. 
juvenile  offenders,  §  534c,  pp.  2869. 
by  fine,  §  534d,  p.  2870. 

how   judgment  imposing   payment   of   fine   may   be   enforced, 
§  534d,  pp.  2870. 
commutation  of  term  of,  §  534e,  p.  2871. 

when   deduction   from  term   of   sentence   is   allowed,    §   534e, 
p.  2871. 
release  of  poor  convicts,  §  534f,  p.  2872. 
SpizurGS 

effect  of  unlawful,  §  487b,  pp.  2574-2576. 

return   of  books,  papers  and  property  unlawfully  seized,   §   487c, 
pp.  2576-2578. 
Statutory  presumptions,  §  522f,  pp.  2789-2792. 

forging,   counterfeiting   or   fraudulently   using   or   selling   stamps, 

§  522f,  p.  2789. 
presumptions  as  to  violations,  §  522f,  p.  2790. 
receiving   or   having    in   possession   or    concealment   on    vessels    or 

vehicle,  smoking  opium,  punishable,  §  522f,  p.  2790. 
possession  or  control  of  drugs  by  person  not  registered;    §  522f, 

p.  2791. 
presumption  and  burden  of  proof  as  to  time  of  importation,  §  522f, 

p.  2791. 
unlawful  importation,  §  522f,  p.  2792. 
prima  facie  evidence,  §  522f,  .p.  2792. 
Summons  in  criminal  cases,  §  492,  p.  2608. 

original   process    against    corporation    in    criminal    prosecution    ia 

writ  of  summons,  §  492,  p.  2608. 
upon  whom  summons  to  be  served,  §  492,  p.  2608. 
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for  treason,  §  523n,  pp.  2807-2811 

right  to  speedy,  §  523o,  pp.  2811,  2812. 

right  to  counsel,  §  526a,  p.  2832. 

in  criminal  cases,  §  527,  pp.  2833-2837 
tnal  to  be  by  jury,  §  527,  p.  2833. 

record  must  show  presence  of  defendant,  S  527,  n    2834 
defendant  has  right  to  counsel,  §  527,  p    2835    ^' 

place  of,  §  525,  pp.  2814,  2815.       ^        '  ^' 

of  offenses  committed  upon  the  high  seas,  §  525a,  p    2815 

of  offense^^begun  in  one  district  anil  completed  in'aLthert§  525b, 

of  offenses  under  the  Interstate  Commerce  Law,  S  52oc   p    2819 
for  capital  offenses,  §  525d,  p.  2820.  ^  '  ^'  * 

in_ county  where  offense  committed,  8  525,  p    2820 
this  right  may  be  waived.  §  525d,  p.  2820 
for  conspiracies,  §  525e,  p.  2821. 

of  offenses  against  the  Prohibition  law,  8  525f   p    2821 
of  offenses  against  the  Pure  Food  and  Drugs  Act    S  52o^   t.    9«99 
nght  to  a  public  trial,  §  525h,  p    2823  '  ^         ^'  P'  ^^^^• 

statements  and  arguments  of  counsel,  8  527a    pp   2837-2841 
summary  trials  of  offense  against  na'vfgation  £ws    8  528    p    2850 
accused  need  not  be  indicted,  §  528    p    2851  ^' 

number  of  challenges  allowed,  8  528    p    2851 
punishment,  §  528,  pp.  2851-28o2       ' 
new  trials,  §  530,  p.  2853. 

requests  for  instructions  to  iury    8  527d    n    9»iq 
Verdicts,  §  527c,  pp.  2846-2849.       ^'  ^  '  ^^  ^^^^• 

Warrant,  §  486,  pp.  2554-2555. 

courts  may  issue  bench  warrants,  §  486    p    2555 
who  must  witness  warrant  of  arrest,  8  486    p    2555 
how  warrant  must  be  returnable,  8  486    p  '  2555  '    ' 
Warrants  of  removal,  §  489,  pp.  2583-2590  ' 

arrest  and  removal  for  trial,  8  489    n    2i8^-   s  do^    ^    ocm 
arrest  and  ren>oval  to  or  from  Philippine  Islands    8  48ln    9««. 
no  removal  if  accused   in  custody   o'f'sti.e   court  If    ^ 'pede  ai 

court  obtained  jurisdiction,  §  489,  p    2587 

proceedings  upon  removal  may  be  reviewed  by  habeas  cormis  and 

certiorari,  §  489,  p.  2585,  corpus  ana 

application    for    removal    cannot   be    granted    until   after    accused 

committed  to  .jail,  §  489,  p.  2585.  accused 

mdictm^ent^is^,mHa^/a«e  evidence  of  probable  cause  for  removal, 

formal  defects  in  indictment  disregarded,  S  489.  p    2587 

how  probable  cause  proved,  §  489,  p    2587 

application  for  removal  may  be  heard  with  or  without  aid  of  writ 

of  habeas  corpus,  §  489,  p   2589 
prisoner  may  be  committed  by  one   niagistrato   n,.on   a.,    affidavit 
made  before  another,  8  489,  p.  2590  aitidavit 

Witnesses  o         ^  i- 

compelling  attendance  of. 

for  government.  §  522d,  p.  2786-2788 

subpoenas,  may  run  into  another  district.  8  522d    p    'JTQfi 
recogni^zan.e,^at  hearing  of  charges  in  crinLal  c:ases,"§  522d, 
when  required,  §  522d,  p.  2788, 


4984  INDEX 

Vol.  11  begius  at  §  lUT,  page  1125:  Vol.  Ill  begins  at  §  45a,  page  2201;  Vol.  IV 
begins  at  §  070,  page  8597. 

PRACTICE  IN  CRIMINAL  CASES   (continued)  — 

recognizance  of  witnesses  in  Vermont,  §  522dj  p.  2788. 
for  defendant,  §  522e,  pp.  2788,  2789. 
indigent  defendants,  §  522e,  p.  2788. 

counsel    and    witness    fees    for    persons    indicted    for    capital 
crimes,  §  522e,  p.  2788. 
cross  examination  and  impeachment  of,  §  523a,  pp.  2793,  2794. 
competency  of,  §  523c,  pp.  2796  2798. 
list  of,  §  525,  p.  2812. 

see  Bills  of  Particulars;  Pleading;  Appeal  and  Error. 
PRACTICE  IN  FEDERAL  COURTS— 

By  what  rules  and  statutes  regulated,  §  84,  pp.  577-579. 
Considers  practice  of  courts  of  Chancery  and  King's  Bench  in  England, 
§  3,  p.  7. 
PRAECIPE— 

To  clerk  to  enter  an  appearance,  §  169,  p.  976. 
PRAYER  FOR  GENERAL  RELIEF— 

Embodied  in  notice  of  motion,  §  251,  p.  1260. 
Forms  of,  §  154,  p.  913. 
PRAYER  FOR  RELIEF— 

What  to  contain,  §  133,  pp.  754,  755;  §  154,  pp.  913-918. 
That  plaintiff  is  not  entitled  to,  a  ground  of  demurrer,  §  367,  p.  1833. 
PRECEDENTS— 

Force  of,  in  equity,  §  78,  pp.  542,  543. 
PREFERENCE— 

On  calendar,  §  373,  pp.  1851,  1852. 

Among  appeals  on  calendar  of  Supreme  Court,  §  707,  pp.  3858-3868. 
Or  certain  claims  in  railroad  foreclosure  suits,  §  305,  p.  1509. 
see  Bankruptcy. 
PREJUDICE  (see  Local  Influences). 

PRELIMINARY  EXAMINATION  (see  Practice  in  Criminal  Cases). 
PRELIMINARY  INJUNCTIONS   (see  Injunctions). 
PRESIDENT— 

Of  United  States,  when  suable,  §  94,  p.  593. 
Whether  amenable  to  process  of  Federal  courts,  §  167,  p.  966. 
Writ  of  quo  warranto  to  try  title  to  office,  §  468a,  p.  2369. 
PRESUMPTION— 

As  to  citizenship  of  members  of  corporation,  §  47,  p.  169. 
see  Evidence;  Prohibition. 
PRINTED   ARGUMENTS— 

In  appellate  courts,  §  707,  p.  3858. 
see  Rules. 
PRINTING— 

The  record  on  appeals  or  writs  of  error,  §  706,  pp.  3854-3858. 
PRIOR  INCUMBRANCES— 

When  necessary  parties  to  bill  of  foreclosure,  §  112,  p.  683. 
Whether  necessary  parties  to  suit   to  compel  execution  of  mortgages, 
§  120,  p.  730. 
PRIOR  PROCEEDINGS- 

In  cause  before  removal  to  Federal  court,  effect  of  removal  on  same, 
§  555,  p.  3054. 
PRISONER— 

Time  of,  to  bring  appeal  or  writ  of  error,  §  698,  p.  3779. 
see  Habeas  Corpus. 
PRIVATE  LETTERS— 

Injunction  to  restrain  publication  of,  §  263,  p.  1322. 
Injunctions  to  prevent  the  unauthorized   opening  of,   §  267,  p.   1334; 
§  280,  p.  1409. 
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PRIVITY— 

Necessary  to  entitle  one  to  revive  a  suit,  §  219   p    1198 

Necessary  to  support  bills  in  the  nature  of  bill  of  revivor,"  S  225  n   1909 

Necessary  between  parties  joined  in  a  bill,  §  140    p    785  '    ' 

^'"  'det„'L?,t  1«,  r  80?"  ""'  "  """  "■  ^""-"  f  ■»'""«  -^ 
PRIZE  CAUSES— 

Jurisdiction  in,  §  5,  pp.  15,  27. 
State  as  plaintiff,  §  105,  p.  660. 
Appeals  in,  §  688,  p.  3664. 

Time  within  which  appeals  in,  must  be  taken,  S  698    n    3778 
see  also  Crew.  ^        ,  i^.  ^  n  o. 

PRIZE  MONEY— 

Necessai-y   parties  to   suit   to   recover,    by   one    of   crew   on   behalf   of 
PROBATE-  ''''  '  similarly  situated,  §  114,  p.  704. 

State  statute  giving  exclusive  jurisdiction  to  court  of,  8  83,  p    574 

State  ^t'-^^^^te^auth^oi-izhig  setting  aside  of,  enforceable  in  Pede^ral  court, 

'^''"1t:r:ouT§l4;'p!  2?3.'"'""*^^-^  ^^'^^  ""^  ^^^  ^'^'^^'^^  - 
Properly  in  custody  of  court  of  probate,  8  54,  pp.  199-205 
\alue  of  right  of  appeal  from,  §  6,  p.  36 
Not  set  aside  by  equity,  §  79,  p.  549,  n.  26. 
Proceedings,  when  removable,  8  538e,  p   2911 
PROCEDURE—  ^  '  ^' 

State  statutes  regulating  procedure  in  Federal  courts,  8  473c    p    0412 
PROCESS^'^^''  ^         '  ^''  ^^*^'  §  ^^^'  ^'-  ^^^^- 

Common-law  procedure,  respecting,  8  455    p    2242 
m  general,  §  455,  pp.  2242-2245: 

amendment  of  writs  and  process,  §  455b,  pp.  2247    ^248 
defect  of  form,  §  455b,  p.  2247.  '  "       * 

lawful  additions,  §  455b,  p.  2247    2248 
service  of  process,  §  455a,  pp.  2246,  2'256 

conformity  with  Slate  practice,  §  455a,  pp.  2245    2246 
execution  of  precepts,  §  455a,  p.  2245 

service  within  the  district,  §  455a,  p.  2246;  8  340,  p.  1733 
personal  service  of  a  subpoena,  §  163,  p.  933;  §  167a,  p.  970; 

§  4:Ooa,  p.  2246. 
in  suits  against  states,  §  3a,  p.  8. 
How  far  State  practice  respecting  service  of,  followed,  S  453    p    2204 
PRO  CONPESSO-''''°''''^^  ""^  ^^''''^^  ^°  Answer;  Admiralty!  ^' 
Decrees  taking  bills,  §§  171,  172,  pp.  987-995;  §  189,  p.  1116 

see  also  Taking  Bills  pro  Confksso;  Subpoena  to  Appear  and 
Answer. 
PRODUCTION— 

Of  books  and  papers,  affida\it  for,  8  332.  p    1651 
PROFERT—  ^        '  ^ 

Of  patent,  in  bill  to  enjoin  infringement,  8  146,  v    834 
PROFESSIONAL  CONFIDENCE—  ^ 

Defendan^t^may  demur  to  bill  if  his  answer  would  involve  a  breach  of, 

see  also  Evidence;  Physician. 
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PROHIBITION— 

Concurrent  criminal  jurisdiction  under,  §  483b. 
Evidence  in  cases  of,  §  523  1,  p.  2805. 
Prosecution  may  be  by  information,  §  494,  p.  2629. 
Writs  of  prohibition,  §  455e,  pp.  2248-2252. 
by  Supreme  Court,  §  3a,  p.  9. 
distinguished  from  injunction  to  stay  proceedings  in  other  courts, 

§  268,  p.  1335. 
definition  of,  §  456,  p.  2248. 
issuance  of,  §  456,  p.  2248,  2252. 
jurisdiction  to  review,'  §  456,  p.  2249,  2250. 
when  writ  will  not  issue  §  456,  p.  2251. 
when  writ  cannot  be  used,  §  456,  p.  2252. 
Prohibition  Law 

compromise  under,  §  522b,  p.  2782. 
indictments  under,  §  506q,  p.  2717. 
injunctions  to  enforce,  §  274a,  p.  1361. 
place  of  trial  of  offense  under,  §  525f,  p.  2821. 
proceedings  under,  §  430c,  p.  2140. 
presumptions  under,  §  333q,  p.  1695. 
search  warrants  under,  §  487a,  p.  2570. 

see  Seizukes;   Indictments;  Interstate  Commerce. 
PROHIBITORY  INJUNCTIONS  (see  Injunctions). 
PROOF  (see  Evidence;  Practice  at  Common  Law). 
PROPERTY— 

Attachment  of,  §  470,  pp.  2385-2397. 

Bill  to  set  aside  fraudulent  transfer  of  property  under  order  of  court, 

§  54,  p.  204. 
Claims 

right  to  assert,  claims  against,  when  the  United  States  sues  in  rem, 

§  95,  p.  595. 
suits  by  person  claiming,  from  a  common  source,  §  116,  p.  707. 
Custody  of 

another  court  of  co-ordinate  jurisdiction,  in  general,  §  52,  pp.  189- 
198. 
does  not  prevent  action  in  personam,  §  52,  p.  194. 
Federal  court,  what  rules  apply,  §  52,  p.  190 ;  §  60,  p.  223. 
in  custody  of  State  court,  jurisdiction  of  Federal  court  over, 

§  52,  pp.  189-198. 
what  court  deemed  to  have  custody  of,  §  52,  pp.  194-196. 
when  custody  acquired  by  fraud,  §  52,  p.  191. 
liy  another  court,  of  person  of  accused,  §  58,  pp.  218-220. 

of   property   by   State   court,   where   Federal    courts    exercise 
jurisdiction,  §  59,  p.  221. 
of  State  courts  of  probate,  §  54,  pp.  199-205. 
receivers,  §  55,  pp.  206-211. 

of  debtor,  remains  in  custody  of  court  after  his  death,  §  54, 
p.  205. 
■  Death,  removal  or  expiration  of  term  of  marshal  after  taking  prop- 
erty in  execution,  §  427a,  p.  2089. 
Delivery  of,  suits  for,  brought  by  assignee,  §  63,  pp.  257,  258,  n.  1. 
Equity 

as  conferring  jurisdiction  in,  §  78,  p.  543. 

principle  that  no  question  affecting  a  person's,  to  be  decided  with- 
out his  presence,  applicable  to,  §  110,  p.  677. 
which  cannot  be  reached  by  execution  may  be  reached  in,   §   79, 
p.  551. 
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PROPERTY    (continued)— 
Infant 

petition  to  maintain  infant  out  of  his^  §  2ri3,  p.  1267. 
Injunction 

to  compel  delivery  of  personal  property,  S  267,  p.   1334:   8  282 
p.   1412.  ^  'SO, 

to  restrain  the  alienation  of,  §  272,  pp.  1356,  1357. 
Insolvent  assignment,  covered  by,  §  53,  p.  198. 
Jurisdiction  of  another  court  over  same  cause,  effect  of,  §  57,  pp.  215- 

^lo. 

Parties 

held  in  trust,  who  necessary  parties  in  suits  affectine,  8  113    dd 
692,  698,  700.  ^         '  ^^' 

necessary  parties  in  suits  affecting  partnership,  §  113,  p.  696. 

person  in  possession  never  a  forma]  party  to  a  suit  to  recover.  8  118 
p.  714.  '  8         » 

Receivers  appointed,  over  which,  §  306,  pp.  1535-1541. 
Relief 

alternative  relief  for,  obtained  by  fraud,  §  138,  p.  776. 

prayer  for,  against  threatened  injury,  §  154,  p.  917. 
State  and  United  States  officials,  controversies  between,  §  56,  pp.  211- 

arising  out  of  attachments,  garnishee  process  and  executions,  S  56 
pp.  211-215.  '  ^       ' 

remedy  in  case  of  dispute  as  to  custody  of,  §  56,  p.  214. 
State  having  an  interest  in,  suits  concerning,  §   105,  pp.  659,  660 
State  court  decisions,  how  far  local  rules  of  property  established   by 

are  binding  upon  the  Federal  tribunals,  §  477b,  p.  2459. 
Supersedeas,  security  required  on  applying  for,  §  703,  p.  3810. 
Title  to 

claimed  by  persons  under  inconsistent  titles,  §  112,  p.  683. 
person  claiming  title  or  interest  in,  when  necessary  party  to  suit 
affecting,  §  120,  p.  729.  ^   i-      J 

Value  of  matter  in  dispute  to  confer  jurisdiction,  §  6,  pp.  34-42. 
see  also  Receiver. 
PROSECUTING  OFFICER^ 

In  Federal  Courts,  8  483f,  p.  2546. 
PROSECUTION— 

Dismissal  of  bills  for  want  of,  §  362,  p.  1815. 
Criminal,  see  Criminal  Prosecution. 
PROVISIONAL  INJUNCTIONS— 

Distinguished  from  other  forms,  §  262,  p.  1321;  §  287,  p.  1426. 
see  also  Injunctions. 
PROVISIONAL  REMEDIES— 

Common-law  procedure  respecting,  8  453.  p.  2204 
PUBLICATION— 

Service  of  process  by,  §  166,  p.  953. 
see  Sfbvice. 
PUBLIC  AUCTION— 

Sales  at,  by  masters,  §  394,  pp.  1931-1964. 
By  marshals,  §  427,  p.  2091. 

By  trustees  and  receivers  in  bankruptcy,  §  394,  pp.  1936,  1937. 
By  referees  in  bankruptcy,  8  638,  p.  3390. 
PUBLIC  LAWS— 

How  introduced  in  evidence,  see  Evidence 
PUBLIC  MINISTERS— 
Where  sued,  §  3,  p.  4. 


4988  INDEX 

Vol.  II  begins  at  §  197,  page  1125  ;  Vol.  Ill  begins  at  §  453,  page  2201 ;  Vol.  IV 
begins  at  §  670,  page  3597. 

PUBLIC  OFFICE— 

Defendant  may  demur  to  bill  if  his  answer  would  involve  a  breach  of 
confidence  obtained  in  a,  §  348,  p.  1759. 
PUBLIC  OFFICER— 

Mandamus  to  compel  performance  of  a  duty  by,  §  105a,  p.  661. 

How  far  the  authority  of  the  State  is  a  defense  for  his  acts,  §  105a, 
pp.  660-662. 
PUBLIC  POLICY— 

Ground  for  withholding  injunction  in  patent  cases,  §  277,  pp.  1386,  1387. 
in  other  cases,  §  284,  p.  1417. 

Ground  for  refusing  application  for  receiver,  §  303,  p.  1499. 

Ground  for  preference  in  receivership,  §  305,  p.  1508;  §  308,  p.  1547. 
PUBLIC  PROPERTY— 

When  receiver  cannot  be  appointed  over,  §  306,  p.  1537,  n.  21. 
PURCHASERS— 

Suit  against  some  in  behalf  of  all,  of  land  by  one  claiming  an  equi- 
table title,  §  116,  p.  708. 

When  not  necessary   parties  to   bill   to   set  aside   a  deed   for   sale   of 
land,  §  119,  p.  719. 

At  master's  sales,  §  394,  p.  1931-1963. 
PURE  FOOD  AND  DRUGS  ACT— 

Interventions  under,  §  258i,  p.  1299. 

Place  of  trial  of  offenses  against,  §  525g,  p.  2822. 

Proceedings  in  rem  under,  §  411,  p.  2010. 

Seizures  under,  §  607,  pp.  3250-3253. 
see  Indictments;  Admiralty. 
PURE  PLEA— 

Defined,  §  176.  p.  1006. 
PURPRESTURES— 

Defined,  distinction  between  nuisances  and,  §  274,  p.  1359. 

Q- 

QUALIFICATIONS— 

Of  receiver,  §  318,  pp.  1603-1607. 
Of  master,  §  385,  pp.  1873,  1874. 
QUIBUSDAM  CERTIS  DE  CAUSIS— 

Writ  of,  §  160,  p.  929. 
QUI  TAM— 

Survivability  of  actions  to  recover  penalty   under  United  States  stat- 
ute, §   216,  p.   1191. 
QUO  WARRANTO— 

Removal  of  proceedings   upon,  from   State   to   Federal   court,   §   468a, 

p.  2376;  §  538d,  p.  2911. 
Writ  of  quo  warranto 

in  general,  §  468,  pp.   2368-2389;    §  5,  p.  17. 
in  the  District  Courts,  §  4G8a,  pp.  2369-2377. 

original  jurisdiction,  of,  §  468a,  pp.  2369-2374. 

disabilities    imposed     bv     Fourteenth     Amendment     removed, 

§  468a,  p.  2374. 
removal  to  District  Court,  §  468a,  p.  2376. 
.Jurisdiction   of   Supreme   Court   to   review   decision  in   proceedings   of 

qtio  warranto,  §  468b,  p   2377. 
Writs    of    quo   warranto    in    the    Supreme    Court    of   the    District    of 
Columbia,  §  468c,  pp.  2377-2379. 
jurisdiction  regulated  by  District  Code,  §  468c.  pp.  2377-2379. 
review  of  final  judgment  or  order,  §  468c,  p.  2379. 
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Part.eyo^suits  on^ behalf  of  themselves  and  others  similar,,  .situated, 
RAILROAD  COMAflSsioNERS— 

Proceedings  before,  not  removable,  8  538f   n    2914 

beiTice  by  publication  in  cases  of,  8  166a    p    954 
Decrees  in,  §  394,  p.  1932;  §  400, 'p    1977    ^" 
Sales  under,  §  394,  p.  1932;   §  404^  p.  1987 
Appointing  receiver  in,  §  302c,  pp.  1490,  1491 
Terms  upon  appointing  receivers  in,  §  305,  p.  ]o08 

g»=  308,  pp.  1.47.1551. 

Par  les  to  suits  affecting,  §  113,  p.  700 
lUILBoS  MOTTGaSe""  "-"-"-  '"">".  §  120,  p.  727. 

"77overrvrrn:r;rs.s*' '°  -"'  --«^*=  p^p-*^- 

Bill  to  set  aside  foreclosure  to  contain  an  olTcr    S  1.11    „    ono 
Necessary^parties^n  ,„Hs  bv  stoeHol,,^,,  t'^o'if  .ae'f„?o"eiosurc  of, 
Sales  under,  §  394,  p.  1932 
RAILRoIdS-'''^^^'^'  ^°^^^^««^«'-  .^PfE.vi..s;  Receiveus. 

by  mandamus,  §  457c,  p.  2263 
Contracts 

^  °"  °"re't*:ar£rp,r,Tyio.^''^s,r"'""'  -  ---- 

Corporations,  residence  of,  S  61  d   p    ^48 
Interstate  Commerce  Commission' 

Parties*  '''^'  ^^^'''^*'  §  ^^^'  P-  721. 

company  ^^^l^^ecessary  party  to  suit  against  the  receiver.  §   1,9. 
Power  of  receivers  of,  §  308,  pp.  1547-1551 
Receivers  to  manage,  §  306,  p.  1536;  S  307,  p.  1.544 
Value  of  matter  in  di.spute.  suit  to  enfoin  ove diarges    S  7    t)    4^ 
REaI'5cTI0NS-    "  ''''''''  ^°  ^  '^''  ''  -^"-  t^e'ZeM'tA',.  54. 

Cannot  be  revived,  §  216,  p    1190 
REAL  TlJteTY-'"  'PP^^'"^  '''  m>ersr,rns  i„.  §  703,  p.  3814. 
Bi,l  for  possession  of,  §  79.  p.  553,  n.  39. 
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BEAL  PEOPERTY  (continued)— 

Suit  for  delivery  of,  §  63,  p.  257. 

Person  in  possession  never  a  formal  party,  §  118,  p.  714. 
Service  by  publication  in  action  for,  §  166,  p.  953. 
Required  for  United  States  government,  practice  in  condemnation  pro- 
ceedings to  acquire,  §  482,  p.  2517. 
see  also  Execution;  Land. 
RE  ARGUMENT— 

In  Supreme  Court,  §  705a,  p.  3843 ;  §  708,  pp.  3868-3871. 
RECEIPTS— 

To  be  taken,  by  receivers,  §  312,  p.  1580. 
RECEIVER— 

Accounts  of,  §  321,  pp.  1616-1620. 
Advice  to  receivers,  §  310,  pp.  1561-1563. 
Ancillary  jurisdiction,  §  51,  pp.  180-189. 
Ancillary  receivers,  §  204,  pp.  1158,  1159. 

appointment  of,  by  District  Court,  §  60,  p.  223. 
Appeals  by,  §  311,  p.  1577;   §  697,  p.  3767. 
Appointment  of 

appeals  from  orders  appointing,  §  300,  p.  1464;  §  325,  p.  1631. 

disapproval  of,  §  317a,  p.  1603. 

effect  of  State  statute  authorizing,  §  82,  p.  569. 

manner  of  applying  for  the,  §  315,  pp.  1598-1602. 

manner  of,  §  317,  pp.  1602,  1603. 

motion  for,  when  can  be  made,  §  315,  pp.  1598-1600. 

property  of  corporation,  §  302a,  p.  1483. 

property  over  vcMch  receivers  may  be  appointed  §  306,  pp.  1535- 

1541. 
rules  regulating,  §  303,  p.  1499. 
terms  upon,  and  prefarences  in  foreclosure  suits,  §  305,  pp.  1508- 

1535. 
time  -when  will  be  appointed,  §  55,  p.  206 ;  §  303,  p.  1499. 
who  may  apply  for,  §  316,  p.  1602. 
who  should  be  appointed,  ^  318,  pp.  1603-1607. 
Assignees,  receivers,  not  admitted  to  be,  §  63,  p.  264. 
Certificates,  §  309,  pp.  1552-1561. 
Compensation  of,  §  322,  pp.  1620-1624. 
Corporations,    reorganization   of,   whose   assets   are   held  by,    §    310a, 

p.  1563. 
Counsel  of,  selection  and  compensation  of,  §  321a,  p.  1618. 
Defined,  §  301,  p.  1479. 
Discharge  of,  §  324,  pp.  1626-1630. 
Duties  of,  §  312,  pp.  1579-1583. 
Extension  of  receiverships,  §  302b,  p.  1489. 
Federal  corporations,  suits  by  and  against,  §  36,  p.  121. 
Federal  courts,  suits  by  and  against,  §  37,  p.  122. 
Jurisdiction  in  suits  against,  §  37,  p.  122;  §  313,  pp.  1586-1590. 
Foreign,  capacity  of,  to  sue,  §  93,  pp.  590-592. 
Infant,  funds  of,  in  hands  of 

when  expenses  for  infant  wUl  not  be  advanced  out  of  funds  in 
hands  of,  §  106,  p.  674. 
Liability  of,  §  313,  pp.  1584-1590. 
Litigation  by  receivers,  §  311,  pp.  1569-1579. 

interference  with  duties  of,  §  311,  p.  1574. 
National  banks  . 

bill  by,  of  national  bank  for  loss  caused  by  negligence  of  directors, 
§  137,  p.  766,  n.  1. 


INDEX  4991 

Vol.  II  begius  at  §  197,  page  1125;  Vol.  Ill  begins  at  §  453,  page  2201;  Vol.  IV 
begins  at  §  670,  page  3597. 

KECEIVER  (continued)  — 

suits  by,  §  5,  p.  15;  §  35,  p.  120. 

suits  by  and  against,  §  35,  p.  120. 
National  Banking  Association  of,  §  302c,  p.  1491. 
Parties 

cases  where  law  has  furnished  a  representative,  §   113,  pp.  691 

of  an  estate,  parties  to  suit  by  creditor  of  the  estate,  §  113 

p.  693. 
of  a  corporation,  parties  in  suit  against  to  foreclose  a  lien 

§  113,  p.  693. 
of  national  bank,  necessary  parties  to  suit  to  recover  assess 
ment  erroneously  made  by  the  comptroller,  §  113,  p.  693 
upon  a  creditors'  bill,  not  a  necessary  party  to  an  ancillary 

foreclosure  suit,  §   113,  p.   693. 
of  a  corporation,  when  a  necessary  party  to  suit,  §  113,  p.  693 
of  a   bank,  when   a   proper   party   to   suit   against   the   bank 
§  113,  p.  693. 
railway  company  not  a  necessary  party  to  suits  against,  §   119 

p.  719,  n.  33. 
who  necessary  parties  on  a  bill  to  foreclose  a  mortgage  praying 
for,  §  112,  p.  683. 
Petition  for  leave  to  sue,  §  253,  p.  1267 ;  §  314,  p.  1590. 
Powers  of  receivers  in  general,  §  307,  pp.  1541-1546. 

of  railroads,  §  308,  pp.  1547-1551. 
Preferences  in  foreclosure  suits,  §  305a,  p.  1509. 

practice  upon  application  for,  §  305b,  p.  1532. 
Property  in  the  custody  of,  §  55,  pp.  206-211. 

Federal  court  cannot  interfere  with  property   in   State   receivers' 

hands,  §  55,  p.  206. 
receiver  appointed   by   State   court   cannot  be   sued,   without   per- 
mission of  his  court,  §  55,  p.  209. 
Removal  of,  §  323,  pp.  1624-1626. 
Eights  of  purchasers  from,  §  270,  p.  1041. 
Security  by,  §  319,  pp.  1607-1609. 
Service  of 

process  on  agent  of,  §  163,  p.  937. 

subpoenas  on  receiver  of  foreign  railroad,  §  163,  p.  937. 
Suits  against,  §  35,  p.  120;  §  314,  pp.  1590-1598. 

of  Federal  corporations,  suits  by  and  against,  §  36,  pp.  121,  122. 
ancillary  jurisdiction  over,  §  51,  pp.  180-189. 
Writ  of  assistance,  may  be  put  in  possession  by  moans  of,  §  440,  p.  2160. 
RECEIVER  OF  NATIONAL  BANK— 
Suits  by  and  against,  §  35,  p.  120. 
Value  of  matter  in  dispute  in  suit  against,  §  9,  p.  47. 
see  Receivers. 
EECEIVERS'  CERTIFICATES  (see  Rkceivers). 
RECITALS— 

In  decrees,  §  404,  p.  1982. 
RECOGNIZANCE— 

By  receiver,  §  319,  p.  1607. 
RECONVENTIO— 

Of  the  later  civil  law,  the  origin  of  cross-bill,  §  197,  p.  ]  125. 
RECORDING  ACTS— 

How  far  Federal  tribunals  follow  recording  acts  of  the  States  in  which 
they  are  held,  §  82,  p.  573;   §  477c,  p.  2468. 
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KECOKDS— 

Affidavits  to  show  value  of  matter  in  dispute  where  the  same  does  not 

appear  in  the  record,  §  696,  p.  3766. 
Authentication  on  return  of  writ  of  error,  §  704,  p.  3833. 
Defendant  in  error  may,  if  he  chooses,  docket  the  cause  and  file  the 

record,  §  704,  p.  3835. 
Failure  of  plaintiff   in  error   to   docket   case   and   file   record   in   time, 

§  704,  p.  3835. 
Filing  of,  after  removal  to  Federal  court,  §  553,  pp.  3035-3041. 
Introduction  of,  in  evidence,  §  333,  p.  1059. 
I'leas  of  matter  of,  §  186,  pp.  1064-1102. 
Printing,  on  appeals  and  writs  of  error,  §  706,  p.  3854. 
Proof  of,  §  333,  pp.  1057,  1058. 
EEDEMPTION— 

Of  mortgaged  property,  §  83,  p.  574. 

State  statute  giving  mortgagor  right  of,  enforceable  in  Federal  courts, 

§  82,  p.  573. 
When  mortgagor  who  has  sold  equity  of,  is  a  necessary  party  to  fore- 
closure, §  112,  p.  683. 
Bill  for,  must  contain  offer  to  pay  what  is  due  thereon,  §  153,  p.  909. 
EEFEEENCES— 

Bills  for  scandal  and  impertinence,  §  237,  p.  1236;   §  238,  p.  1240. 
Common  law  cases,  §  475,  pp.  2442,  2443. 

State  practice,  when  followed,  §  475,  pp.  2442,  2443. 

-when  auditor  may  be  appointed,  §  475,  p.  2443. 

State  statute  providing  for  a  compulsory  reference,  effect  of,  in 

Federal  court,  §  475,  p.  2442. 
motion  for  new  trial  after  report  of  referee,  §  475,  p.  2444. 
exceptions,  §  475,  pp.  2444,  2445. 
judgment  on  exception  to  award,  §  475,  p.  2445. 
judgment  upon  referee's  report,  §  475,  p.  2446. 
stipulation  to  refer  case  to   special  master,   same   as  one  within 
terms  of  State  statute,  §  475,  pp.  2445,  2446. 
Costs  where  master  reports  in  favor  of  plaintiff  for  nominal  damages, 

§  410,  p.  2004. 
Ordered  upon  hearing  to  master  to  take  accounts  and  assess  damages, 

§  377,  p.  1862. 
Suit  hj  next  friend  for  an  infant,  §  90,  p.  585. 
Suit  for  injunction  to  protect  copyright,  §  278,  p.  1403. 
see  also  Master;  Bankruptcy. 
REFORMATION— 

Of  instruments,  §  671a,  p.  3608. 

Of  insurance  policy,  when  bill  for,  is  ancillary,  §  51,  p.  183. 
Bill  for,  and  also  for  enforcement  of  the  reformed  agreement  is  not 
multifarious,  §   142,  p.   799. 
REHEARING— 

In  Supreme  Court  and  Circuit  Courts  of  Appeals,  §  708,  pp.  3868-3871 
see  also  Corrections  of  Decree  othervtise  than  by  Appeal. 
RE-ISSUED  PATENT— 

Allegations  as  to,  in  bill  to  enjoin  infringement,  §  146,  p.  839.  n.  52. 
Demurrer  to  bill  for  injunction  to  restrain  infringement  of,  §  367,  p 

1834. 
Plea  to  bill  for  injunction  to  restrain  infringement  of,  §  188,  p.  1116. 
REJECTED  CLAIMS— 

When  suits  lie  as  against  United  States,  §  5,  p.  1920;    §  96.  pp.  598- 
633;   §  671,  p.  3599. 
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"' " '"'"" "' '  '"■  ^"tv/„f .^.  vi.j:'p.ir  §i.f  ^  -»•  p-  -01 ,  V.,.  ,v 

BELATOE— 

Under  English  practice,  §  131,  p.  744. 

Eflect  of  deatJi  of,  upon  proceeding,  8  131    n    745 

REL?EF-  "        ■  "''^"^^""^^  §  459,  p.  2276.         ^^'  '    ^^^■ 

Consent  to,  as  affecting  necessary  parties    8  12"    n    7-^^ 
Decision  to  provide  for  all  the  ri4ts  whi.h  -Viff  ^     I     ' 

the  nmtters  decided    §  110    P    677  '''"*  P'"'"""  ''''•^■^'  ^" 

Prayer  for,  §  54,  pp.  913-918.       '  ^'         ' 
Classification  of  demurrers  to,  §  367   p    1832 

"Tno'T  OT™""^  <"  '""  ""<>  -!■"'>•  -  t"  affordi,,,  eomp.Ce, 
Demanded,  „.ay  be  st„,„d  in  ,],o  ,„te,.„alive,  §  1.8,  p.  775;  J  134,  p. 

EEMAiNDEB-ljEN-  "^  '""'="'  '"  f"'™*  -""O  """"Se  »*,  §  284,  p.  1418. 

bemS?-=---" --  srr»r;;is."^'  -  -■  -• 

In  general,  §  556,  pp.  3075-3084. 

causes  improperly  or  collusively  removed  to  Federal  court,  §  556, 

no   contradiction   of  complaint  when   shouina   v.h.e   of  mnff       • 
dispute,  §  556,  p.  3080  *  matter   n, 

previous  attachment  bonds  or  orders,  8  556    p    3075 

statements  not  required  by  court,  8  556,  p    30^78 

transcript  not  filed  in  time  gives  Fideral  court  tit      t- 

§  556,  p.  3079.  ^es  j^eaeral  court  discretionary  power, 

want  of  jurisdiction,  §  556,  p.  3076 

whether  a   second  petition  can  be  filed  for   reuiovil  aftor   a 

has  been  remanded,  §  554,  p    3051        '"^'""'-^^  ^"'^^'^  ^   case 
Costs  upon  remand,  §  556c,  p.  3090 

J^.vidence  upon  motion  to  remand,  8  556b    PD    3087  -iMn 
Order  to  remand,  §  556d,  p.  3091  '  ^^'   ^'^'^^-•^090. 

Proceedings  after  remand,  §  559,  p.  3098 
Review  of  order  denying  remand,  §  558,  pp    3095-3098 
Review  of  order  of  remand,  §  557   p    3092 

T?o^°*'  ^F^"*^  ^''*^™  °'''^^''  ±'oi'  remand,  8 '557    p    300-' 

MMEwlL°WEfTS-  "  '■"™'"''  ^  ='■''"•  •"'■  '"'»*-^»"- 
REMEDY— 

REMEDY  AT  LAW— 


4994  INDEX 

Vol.  II  begins  at  §  197,  page  1125  ;  Vol.  Ill  begins  at  §  453,  page  2201 ;  Vol.  IV 

begins  at  §  070,  page  3597. 

EEMEDY  AT  LAW   (continued)  — 

Injunctions  will  not  be  issued  when  party  has  a,  §  284,  p.  1418. 

see  also  Injunctions. 
Objection  that  plaintiff  has  an  adequate,  must  be   specifically  raised 

in  answer,  §  376,  p.  1858. 
Statement  that  plaintiff  is  without,  no  longer  necessary  in  bills,  §  133, 

p.  753. 
That  which  existed  when  judiciary  act  of  1789  was  adopted  is  the  test, 

§  81,  p.  562. 
When  there  is  no  adequate,  equity  relieves,  §  79,  p.  544;  §  82,  p.  567. 
What  is  deemed  an  adequate,  §  79,  p.  555;   §  81,  p.  563. 
When  same  or  adequate  at  law  by  statutes  as  in  equity,  §  81,  p.  563 ; 
§  82,  p.  567. 
REMITTITUR— 

Not  considered  as  amendment  of  pleading,  §  480,  p.  2504. 
Plaintiff  filing,  §  480,  p.  2504;   §  555a,  p.  3060. 
REMOVAL- 

From  office  by  quo  warranto,  §  468,  p.  2368. 
Of  receivers,  §  323,  pp.  1624-1626. 
REMOVAL  OF  CAUSES  TO  FEDERAL  COURT— 
In  general,  §  544,  pp.  2976-2980. 

"The  proper  district"  for  a  removal,  §  537i,  pp.  2899,  2900. 
Allegations  to  show  that  suit  comes  under  Constitution  or  laws  of  the 

United  States,  §  545b,  pp.  2993,  2994. 
Allegations  as  to  value  of  matter  in  dispute,   §  545c,  pp.  2994,  2995. 
Amendment  of  petition,  §  546,  pp.  2995-3000. 

to  show  diversity  of  citizenship,  §  546,  pp.  2995,  2996. 

to   correct  mistake  through   which   party   prayed   removal,    §   546, 
p.   2999. 

answer  by  defendant,  §  546,  p.  3000. 
Amendment  of  pleadings  after  removal,  §  555c,  pp.  3064-3067. 
Ancillary  and  supplemental  suits,  removal  of,  §  538k,  pp.  2917-2922. 

cases  not  removable,  §  538k,  pp.  2917-2919. 

cases  removable,  §  537k,  pp.  2919,  2920. 

where  necessary  diversity  of  citizenship  exists,  §  538k,  p.  2921, 
Betterments,  removal  of  proceedings  to  assess,  §  538h,  p.  2915. 
Bond,  §  547,  pp.  3000-3007. 

Cases  which  are  the  subject  of  removal,  §  538,  pp.  2907,  2908. 
Claims  against  counties,  removal  of  proceedings  to  collect,   §   537i,  p. 

2916, 
Condemnation  proceedings,  removal  of,  §  538f,  pp.  2913-2915. 
Costs  in  actions  on  removal,  §  407,  p.  1994. 
Counter-claims,  §  537j,  pp.  2900,  2901. 
Creditors'  bills,  removal  of,  §  538j,  pp.  2916,  2917. 
Criminal  proceedings,  §  538a,  pp.  2908-2910. 
Dismissal  of  bill  for  collusive  jurisdiction,  §  363,  p.  1817. 
Divorce  suits,  removal  of,  §  538m,  p.  2922, 
Effect  of  removal,  §  555,  pp.  3052-3074. 

attachments  in  the  State  court,  §  555e,  pp.  3069,  3070. 

contempt  proceedings,  §  555i,  p.  3072. 

depositions  and  examinations  in  the  State  court,  §  555h,  p.  3072. 

injunctions  previously  granted,  §  555f,  pp.  3070,  3071. 

previous  proceedings  in  State  courts,  §  555d,  pp.  3067-3069. 

receivers  previously  appointed,  §  555g,  pp.  3071,  3072. 

see  Attachments;  Injunctions, 
Filing  of  record  after  removal,  §  553,  pp.  3035-3041. 
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REMOVAL  OF  CAUSES  TO  FEDERAL  COURT  (continued^- 

Improper  parties  defendant,  §  540,  pp.  2923-2927 

to  negligence  cases,  §  540a,  pp.  2927-2930 
improper  parties  plaintiffs,  §  539,  pp.  2922    2923 
Injunctions   to    stay   proceedines   in    a    s77+«    f^'   ,      ^. 

§  555j,  pp.  3073^,  3074  *    '"'''    ^    ^''"°^='^' 

Mandamus,  application  for  writ  of,  §  538b,  p.  2910 
Notice  of  application,  §  544a,  pp.  2980-2982: 

Order  ''of    S^fl'ff"'*  T^-  ''?^"^^^'  §  ^^^'  PP"  ^007,  3008. 

Order   of   State   court    directing   an    examination   of   witnesses     wh.n 
avoided  by,  §  359,  p.  1807;  §  555,  p.  3072  witnesses,    when 

yuo  warranto  proceedings,  removal  of,  8  538e    p    9911 

Parties   who  may  remove  eases,  §  542,  pp.  2952-2959 
interveners,  §  542,  p.  2953. 

suits  between  citizens  of  same  State,  S  542,  pp  2954  295fi 
condemnation  proceedings,  pending  appeal  f542  p'  0955 
suits   -d^prosecutions^against   reven^   oncers, '  I" 5^2^^ p.    2956; 

peti=;f=jaF-f  3snjs:  rs?'  ^/f^-4T- 

statement  of  facts,  §  545,  pp.  2982-2984  ^^'  '^^^^"'-^^^• 
difference  of  citizenship,  §  545,  pp.  2985  2987  SQSS  9QQn 
verification,  §  545,  p.  2986.  »3^,  ^»»^  ^988,  2990. 

when  one  party  is  an  alien,  §  545,  pp.  2989.  2990 
wnen  a  corporation  is  a  party,  S  545,  pp    2990    oqqi    0009 
whether^filing  petition  for,  "con\titutel'an\%t'Jncr|- 169,   p. 

Second  petition  for  removal,  §  545a,  p.  2993. 

Pleading  to  a  petition,  §  555a,  pp.  3059-3061 

Prejudice  or  local  influence,  §  549,  pp   3012-3024 

order  upon  removal  for  prejudice  or  local  influence    8  549   n    -^09-^ 

presentation  and  filing  of  petition   for  removal  f of  pteiu^dice    '; 

local  influence,  §   549,  p    3012  piejuaice  or 

^'*'*"3020'  30lf  "*  "'  ''  ^"^'"'^^^  ''  '''''  ^-«"--'  §  549,  pp. 

^^''"iiflutCf  5^9,^3027^^^   '^""^^   "'   P^^^'"^-   -   '^-' 
hearing  and  rehearing  upon   application   for  removal   because   of 

Prnhotn  •    PJ?J"^^^^  «^  local  influence,  §  549,  p.  3023. 

Probate^in^State^eourts,  administration%f  dec^edent's  estate,  §  538e, 

Proceedings  against' officers  and  soldiers  of  the  United  States  court 
officers,  house  officers  and  persons  having  defenses  u^dprf^o 
revenue  laws,  §  551,  pp.  3025-3032  ^  defenses   under   the 

see  Rf.mand. 

Renewing^motion   in   Federal   court  after  removal   of  cause,   §   555d, 

Repleader  after  removal,  §  555b,  pp.  3061-3064 
Residence  of  parties,  §  537h,  pp.  2898    2899 
Right  to  removal,  §  537k,  pp.  2901    2902 

interference  by  State,  §  537  1.  pp."  2902    ^ooq 

waiver  of,  §  537n,  pp.  2904-2906  '  "       ' 

stipulation  against,  §  537m,  pp.  2903,  2904. 
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REMOVAL  OF  CAUSES  TO  FEDERAL  COURT   (eontiuued)— 
Separable  controversies,  §  541,  pp.  2930-2941. 

plaintiff  cannot  remove  in  any  case,  §  541,  pp.  2932,  2933. 

how  case  must  be  separated,  §  541,  p.  2934. 

default  of  defendant,  §  541,  p.  2935. 

determined  on  plaintiff's  pleading,  §  541,  p.  2935. 

allegations  in  petition  immaterial,  §  541,  p.  2937. 

when  removal  is  because  of,  §  545,  p.  2992. 

in  suits  for  accounting,  §  541a,  pp.  2941,  2942. 

in  suits  affecting  the  title  to  land,  §  541b,  pp.  2942,  294;{. 

in  coudemnation  proceedings,  §  541c,  pp.  2943-2945. 

in  foreclosure  suits,  §  541d,  pp.  2945,  2947. 

in  stockholders'  suits,  §  541e,  pp.  2947,  2948. 

i)i  suits  to  enforce  the  liability  of  stockholders,  §  541f,  pp.  2948, 

2949. 
in  suits  for  the  administration  of  assets  of  debtor,  §  541g,  p.  2949. 
in  actions  upon  promissory  notes,  §  541h,  p.  2949. 
in  negligence  cases,  §  541i,  pp.  2950,  2951. 
in  suits  affecting  subrogation  to  fire  insurance,  §  541j,  p.  2952. 
in  suits  affecting  wills,  §  541k,  p.  2952. 
Suits  arising  under  the  Constitution  of  laws  of  the  U.  S.,  §  537b,  pp. 

2889-2891. 
Suits  between  citizens  of  the  same  State  claiming  land  under  grants 

of  different  States,  §  550,  p.  3024. 
Suits  brought  against  receiver,  §  51,  p.  184. 

Suits  from  one  Federal  court  to  another,  §  537a,  pp.  2887-2889. 
Suits  arising  under  Employers'  Liability  Law,  §  537d,  pp.  2891,  2892. 
Suits  against  common  carriers  for  loss  in  transportation,   §   537e,  pp. 

2892,  2893. 
Suits  to  which  aliens  are  parties,  §  537f,  pp.  2893-2895. 
Suits  between  citizens  of  different  States,  §  537g,  pp.  2895-2898. 
Taxes,  removal  of  proceedings  to  assess  and  collect,  §  538  1,  p.  2922. 
Time  of  removal,  §  543,  pp.  2959-2965. 

amendments  by  plaintiff,  §  543c,  pp.  2968,  2969. 

extensions  of  time  as  affecting  right  to  removal,  §  543a,  pp.  2965- 

2966. 
effect  of  consolidation  upon  time  for  removal,  §  543d,  p.  2969. 
effect  of  new  parties  upon  time   for  removal,  §  543e,  pp.   2969- 

2970. 
effect  upon  right  to  removal  of  dismissal  as  to  other  defendants, 

§  543f,  pp.  2970-2972. 
change  of  venue  affecting  time  of  removal,  §  543g,  p.  2972. 
removals  after  defaults,  §  543b,  pp.  2967,  2968. 
removals  before  trial,  §  543h,  pp.  2972-2976. 

prejudice  or  local  influence,  §  543h,  p.  2972;  §  549,  pp.  3012- 

3024. 
criminal  prosecutions,  §  543h,  p.  2975. 
cases  before  trial  or  final  hearing,  §  543h,  p.  2975. 
Wan-ants  of  removal,  see  Practice  in  Criminal  Cases. 
"Water  rights,  removal  of  proceedings  to  settle,  §  538g,  p.  2915. 
REPLEVIN— 

Jurisdiction  over,  §  63,  p.  257;   §  79,  p.  552. 

Seeuritv  required  on  applying  for  supersedeas  in,  §  703,  p.  3814. 
REPLICATION— REPLY— 

Amendments  of,  §  203,  p.  1156. 

Definition  and  history  of,  §  202,  pp.  1154,  1155. 

Effect  of.  §  204,  p.  1158. 
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REPLICATION-REPLY  (eontinued)- 

Form  of,  §  205,  p.  1159. 

Frame  of,  and  requisites,  §  205,  pp.  1158    1159 

Signature  to,  §  205,  p.  II59 

Special    not  allowed,  §  202,  p.  1154. 

when  should  be  filed,  S  203    dd    ll^-i  it^s 
REPLY  CLAUSE—  ^        '  ^^'  -^-^^^--^l^S. 

In  bills,  see  Bills. 
REPOET— 

Of  master,  §  392,  pp.  1925,  1926 
REPRESENTATIVES— 

When  necessary  to  suits  for  specific  performance,  8  11^    ^    fifil 
GeneraU-ule^s^a^s^to  making  parties  wLre  the  la^^  las'fur'nistd,  §  H,, 

Exemption  of   from  service  of  process,  §  167,  pp    967    968 

r327,^p.T63r'   '-^^'^^^^  ^^^'"^  be^fcu'ed'against  Federal, 

'''   ^''^^^^^''''^'^'^^''OKs;    Executors;    Personal   Representa- 

REPRESENTATIVES  OF  A  CLASS— 
Suits  by,  §  114,  pp.  701-705. 

'''^  "':gaS.t§*'ll5't1or"'"^  °'  ''''  ^^^^^  ^-  ^--^  ^y  ^  '^--" 
RES  ADJUDICATA—    '  ^'         " 
Adjudication 

as  to  custody  of  child,  §  186i,  p.  1072 
in  bankruptcy  proceedings,  §  186i,  p.'  1072 
of  mental  incompetency,  §  186h,  p.  1072 
matters  concluded  by,  §  186p,  p.  1082.  ' 
Beneficiaries  of  trust,  §  186u,  p.  1095 
Corporations,  §  186w,  p.  1097. 

^    effect  of  proceedings  against  public,  8  186x   p    1099 
Criminal  prosecution,  decisions  upon,  8  186u    p    1080 
Dismissals  and  non-suits,  §   186m,  p.  1077 
Extraterritorial  proceedings,  §  186f    p    1071 
Interlocutory  decrees  and  orders,  8  186  1    n    107^^ 
Joint  parties,  §  186zz,  p.  1102.  '  ^ 

Judgments 

direct  and  collateral  attacks  upon,  8  I860,  p.  1080 

in  lower  courts,  §  186a,  p.  1065.       ' 

of  law  and  equity,  §  186e,  p.  1070 

matrimonial  actions,  §  186b,  p.  1066 
Mortgagees  against,  §  186V,  p.  1096. 
^arty  in  different  capacities,  §  186t,  p.  1095. 
patent  and  trademark  cases,  §  186q,  p.  1088 
Persons  not  parties  nor  privies,  8  186y.  p    1099 
Privies,  §  186s,  p.  1094.  '  s         ,>,  p.  luyy. 

Probate  court  of,  by  decision  of,  §  186c,  p.  1068 
Special  proceeding,  by  order  in,  §  186k,  p  1074  ' 
Sp  itting,  cause  of  action,  effect  of,  8  186r   p    1092 

RESALE-"  ^'''"^^  '^  '  '^^'''  §  ^^^''  P    ^^01     ' 

When  will  bo  ordered,  8  394d,  p   1953 
RESIDENCE—  ^  '^ 

Averments  as  to,  in  bills,  §  i.-^;;;,  p.  75,-, 
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EESIDENCE   (continued)  — 

Citizenship,  not  conclusive  of,  §  46,  p.  159. 

Defect  in  bill  on  account  of,  waived  by  appearance,  §  170,  p.  982. 

Defendant,  as  afteciing  right  to  remove  cause  from  State  to  Federal 

court,  §  537g,  pp.  2895,  2896. 
Demurrer 

when  defects  of,  can  be  raised  by,  §  367,  pp.  1835,  1836. 
failure  to  state  in  bill  a  ground  of,  §  367,  pp.  1835,  1836. 
Failure  to  allege,  §  62a,  p.  254. 

In  what  State  corporation  deemed  to  have  a,  §  47,  p.  169. 
Limitation  upon  jurisdiction,  §  61,  pp.  226-249. 
when  limitation  does  not  apply,  §  61c,  p.  246. 
in  judicial  divisions,  §  61d,  p.  248. 
of  Federal  courts  by,  §  61d,  p.  248. 
Objection 

who  may  object,  §  62a,  p.  254. 
when  objection  w^aived,  §  62a,  p.  254. 
Petitioner  to  be  stated  in  petition  for  intervention,  §  254,  p.   1268. 
EESTITUTION— 

When  judgment  reversed,  mandate  should  include  direction  to  compel 

§  712,  p.  3908. 
May  be  enforced  by  contempt  proceedings,  §  712,  p.  3908. 
EESTEAINTS— 

Bin  to  protect  trade  and  commerce  against,  §  5,  p.  21. 
see  Monopolies. 
EESULTING   TEUSTS— 

As  subjects  of  equity  jurisdiction,  §  79,  pp.  545,  546. 
EETUEN— 

Of  service  of  subpoena,  §  167a,  p.  970. 
Of  process  in  admiralty,  §  568,  p.  3153. 

By  marshal  to  writ  of  attachment  for  contempt,  §  433,  p.  2151. 
To  writ  of  habeas  corpus,  §  466,  p.  2354. 
To  writ  of  error  or  appeal,  §  704,  pp.  3824-3836. 

Motion  to   dismiss  writ  of  error  because   no   assignment   of   errors   is 
attached  to  return,  §  704,  p.  3833 ;  §  707,  pp.  3858-3868. 
see  Appeal  and  Error. 
EETUEN  DAY— 

Of  writ  of  error  or  appeal,  §  699,  pp.  3786,  3787. 
"Writs  of  error  to  be  served  before,  §  699,  p.  3792. 
see  Amendment. 
EEVENUE  APPEALS— 

May  be  advanced  on  calendar  of  Supreme  Court  by  motion  of  Attorney- 
General,  §  707,  p.  3860. 
EEVENUE  LAW— 

Suits  under,  §  5,  p.  15. 

Writs  of  error   in  civil  action   brought   by  the   United   States  in  the 
District  Court  for  enforcement  of,  §  688,  p.  3673;  §  707,  p.  3860. 
EEVENUE  OFFICEE— 

Eecovery  against,  execution,  §  42f,  p.  2092. 
Practice  on  removal  of  suits  against,  §  551,  pp.  3025-3032. 
Writs  of  error  in  actions  against,  §  688,  p.  3672. 
see  also  Appeal  and  Error. 
EEVEESAL— 

Power  of  appellate  court  to  order,  §  687,  p.  3655. 
EEVIEW— 

Bills  of,  §  132,  pp.  751,  752. 

Bills  of,  and  bills  in  nature  of,  §§  446-450,  pp.  2177-2195. 
see  also  Appeal  and  Ereoe. 
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REVIVING  SUIT— 

Dismissal  of  bill  for  failure  to  perfect  or  revive  suit   S  ^fl9        .o,  - 
see  Bills  op  Revivoe  '  §  ^^^>  P-  1815. 

REVIVOBr- 

Bills  of,  not  original,  §  132,  pp    751    750 

Of  suits,  §  218,  pp.  1196-1198.  ^         '  ^'     ^^■ 

Of  writs  of  error  and  appeals,  S  692,  pp  3701.'?72? 
Bill  m  Federal  court,  §51,  p.'  fso.  '  ^^  ^^  ''^^^■ 
Wiien  to  be  filed  to  cross-bill,  s  201   p   II53 

RHODE  ISLAND-''  '"  ''^™'^'  «^«'^'--        " 
Constitutes  one  judicial  district,  8  66   p   323 

Privilege  «  to,„,„„ity  secured  by  Con.litutio„  of  United  State,.  §  5 

Ei„  praying  f„^„,ief  againat  invasion  of  a  pCitical  and  a  property,' 
ROMAN  LAW  (see  Civil  Law) 
RULES  OF  DECISION— 

In  trials  at  common  law,  §  477,  pp.  2448-2472 

ui   btate  court  made  prior  to   remnvnl   tr.   -p'^/i       ^ 

be  followed  in  Z  latter  Srt^JfSl  T 189^^"  "^"'^"'^■ 

Upon  a  hearmg,  §  375,  pp.  1.853-1858  '  ^        '  P'  ^^^^• 

T>TTT  T^o  ^^^  Interlocutory  Injunction. 
RULES  OF  PRACTICE— 

Promulgated  by  United  States  Supreme  CnnH    ow..  -^  n      .     . 

peals.  Circuit  and  District  SurTs    8  84   ^n    StVo"'"'^  '^  ^P" 

Cannot  enlarge  the  jurisdiction.  S  84    p    578   '  ^^'  '^• 

In  equity,  pp.  4607-4631.  ,  f-  o,o. 

For  courts  of  the  United  States  in  admiralty,  pp    4631-4644 
9S  !^^  Supreme   Court,  pp.   4644-4664.  ^^  ^**- 

Of  the  Circuit  Court  of  Appeals,  pp.  4665-4723 

s. 

SAFETY  APPLIANCE  ACT— 

Snit,  '«  -over    against   United  States,    §   5,   p.   =0,    J    95,  p.    598; 
SALE— 

Bill  to  set  aside,  what  to  contain,  8  153    p    909 

Injunction  to  prevent  sale  of  land,  8  270    pp    1347    lA-f  iq/;  ^^-'^- 

;      -rtirreS-  ^nS-l  ^l  ^  trd-Lt,  son,e  of 
Alternative  relief  from  a  fraudulent,  s'  138    p    776 
see  Admiralty;  Foreclosure;  Judicial  Sale 
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SALE  OF  LAND— 

Injunctions  to  ixstiam,  §  267,  p.  1334. 
SCALPEES— 

When  may  be  enjoined  from  selling  ticket.s,  §  79,  p.  325,  §  267,  p.  1334. 
SCANDAL—' 

And  impertinence  in  pleadings,  §§  237,  288,  p)).  1236-1242. 

striking  out,  §  239,  pp.  1242-1244. 
Party  in  contempt  moving  to  expunge  scandal  from   record,  §  251,  p. 

1261. 
Allowing  costs  against  pauper  for,  §  413,  p.  2017. 
Petitions  to  be  free  from,  §  254.  p.  'l268. 
Remedy  bv  one  not  a  partv  to  tljc  suit,  §  258,  p.  ]283. 
SCILICET—  ' 

In  affidavit,  §  337,  p.  1711. 
SCIEE  FACIAS— 

Subpcpna   in  the  nature   of  a,   the   ancient   practice   of   reviving   suits. 

§  221,  p.  1202. 
Writs  of,  §  469,  pp.  2379-2385;  §  3,  p.  95. 
power  to  issue,  §  469,  pp.  2379,  2380. 
kinds  of,  §  469,  p.  2379. 

State  practice  when  followed,  §  469,  pp.  2380.  2381. 
use  in  revivor  of  actions.  §  220,  pp.  1199-1202;   §  469,  p.  2380. 
purpose  of,  §  469,  p.  2381. 

State  statute  of  limitation  a  defense  to,  §  469,  p.  2383. 
trial  by  jury  if  surety  forfeited,  §  469,  p.  2384. 
when  barred  bv  State  statute  of  limitation,  §  218,  p.  1]97;  §  469, 
p.  2383. 

seal- 
To  bond,  on  removal,  §  547,  pp.  3001-3003. 
Of  court  to  writs  of  error,  §  699,  p.  3789. 
Warrant  void  unless  under  seal,  §  486,  p.  2556. 
SEARCH  WARRANTS- 

In  general,  §  487,  pp.  2557-2570. 

who  may  make  searches,  §  487,  p.  2558. 

removal  of  documents,   §  487,  p.   2559. 

importation  of  obscene  books,  lotteiy  tickets,  etc.,  forfeiture,  §  487, 

p.  2560. 
aiding  or  abetting  violation  of  law  a  misdemeanor,  punishment, 

§  487,  p.  2560. 
proceedings  for  seizure  condemnation   and  destruction  of  articles, 

§  487,  p.  2560. 
for  suspected  counterfeits,  §  487,  p.  2561. 
searches  by  inspectors  of  post  office,  §  487,  p.  2562. 
searching  vessels  for  letters,  §  487,  p.  2563. 
disposition  of  seizures,  §  487,  p.  2563. 
authority  to  issue,  §  487,  p.  2564. 
grounds  for  issue,  §  487,  pp.  2567,  2572. 
affidavits,  examination  or  vdtness  and  depositions,  §  487,  pp.  2568, 

2569. 
perjury,  §  487,  p.  2570. 
Manner  of  making  objections  to,  §  487d,  p.  2578. 
Under  prohibition  law.  §  487a,  pp.  2570-2574. 

possession  of  liquor  or  property  intended  for  use  in   violation  of 

prohibition  law.  §  487a, 'p.  2570. 
arrests,  §  487a,  p.  2571. 
who  may  issue,  §  487a,  p.  2571. 
in  case  of  transportation  of  liquors,  §  489a,  p.  2572. 
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SEAECH  WAERANTS  (continued)— 

all  liens  against  property  sold,  transferred  from  property  to  pro- 
ceeds of  sale  of  property,  §  487a,  p.  2572. 
intoxicating  liquors  subject  to  be  destroyed,  §  487a,  p.  257:!. 
description   and   location   of   premises  must   be  contained    in   wnr 

rant,  §  487a,  p.  2574. 
searches  made  at  night,  §  487a,  p.  2574. 
see  Practice  in  Criminal  Cases;  Seizures. 
SECOND  PETITION— 

Whether  can  be  filed  for  removal  of  cause  to  Federal  court  after  case 
has  been  remanded,  §  554,  p.  3051. 
SECRETARY  OF  INTERIOR— 

When  enjoined  from  selling  certain  land,  §  100,  p.  640. 
SECRETARY  OF  TREASURY— 

Recovery  against   collector   or  revenue   officer   acting   under   orders   of 

execution,  §  427f,  p.  2093. 
Condemnation  proceedings  by,  §  482,  p.  2513. 
Claims  approved  by,  §  96,  p.  600. 
SECURITY— 

Admiralty,  §  562,  p.  3135;  §  570,  p.  3155. 

Receiver,  by,  §  319,  pp.  1607-1609. 

Removal  to  Federal  court,  given  in  a  cause  prior  to,  effect  of  removal 

on  same,  §  555,  p.  3052. 
State  statute,  when  required  upon  injunction  by,  §  8.'!,  p.  575. 
Writ  of  error  or  appeal,  §  702,  pp.  3807-3809. 

requisite  to  obtain  supersedeas,  §  703,  p.  3809. 

not  required  in  writs  of  error  in  criminal  prosecutions,  8   702,  p. 

3809. 
on  writ  of  error  from  Supreme  Court  to  State  courts,   S  692,  pp. 

3706,  3707. 
motion  to  dismiss  appeal  or  writ  of  error  for  frivolou.sness  denied 
when   united   with   motion   to    dismiss   for   defect   in    bond, 
§  705,  p.  3838. 
an  appeal  is  taken  when  it  is  allowed,  although  security  is  not  filed 

till  after  the  statutory  limit,  §  698,  p.  3784. 
bond  in  error  and  on  appeal,  §  702,  p.  3807;   §  703,  p.  3810. 
judge's  failure  to  approve  bond  does  not  make  bond  void,  §  702. 

p.  3808;   §  703,  p.  3813. 
when  bond  not  required,  §  702,  pp.  3808,  3809. 
amendment  of  bond,  §  702,  p.  3809. 
from  District  court,  §  493,  p.  2617. 

see  Bail;  Recognizance;  Undertaking;  Appeal  and  Error. 
SECURITY  FOE  COSTS— 

Plaintiff  in  error  or  ajtpellant   to  give   undertaking  or   other  security 

to  clerk  of  United  States  Supreme  Court,  §  702,  p.  3808. 
For  costs,  §  425,  pp.  2079-2083. 
see  also  Costs. 
SEIZURE— 

Suit  for  seizures  on  land  and  water,  §  5,  p.  27. 
Under  unconstitutional  law,  §  96a,  p.  602. 
see  Practice  in  Criminal  Cases. 
SELECTIVE  SERVICE  OR  DRAFT  ACT— 

Duplicitv  of  counts  under,  §  506r,  p.  2724. 
SENATE— 


Introducing  in  evidence  extracts  from  journal  of,  §  333 j.  p, 
Proof  of  documents  published  by  authority  of,  §  333j.  p.   1 


1683. 
683. 
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SENATORS— 

Exemption  of,  from  sen'ice  of  process,  §  167,  p.  967. 
When  writ  of  ne  exeat  republica  cannot  be  issued  against,  §  326,  p. 
1633. 
SEPARABLE  CAUSES  OF  ACTION— 

Accountings,  in  suits  for,  §  541a,  p.  2941. 
Condemnation  suits,  §  541c,  p.  2943. 

Debtor,  for  administration  of  the  assets  of,  §   541g,  p.   2949. 
Fire  insurance,  in  suits  affecting  subrogation  in,  §  541j,  p.  2952. 
Foreclosure  suits,  §  541d,  p.  2945. 
Lands,  in  suits  affecting  title  to,  §  541b,  p.  2942. 
Negligence  cases,  §  5411,  p.  2950. 
Promissory  notes,  in  actions  upon,  §  541h,  p.  2949. 
Removal  to  District  court  in  certain  cases  of,  §  541,  p.  2930. 
Stockliolders '  suits,  §  541e,  p.  2947. 

Stockholders,  in  suits  to  enforce  liability,  §  541f,  p.  2948. 
Wills,  in  suits  affecting,  §  541k,  p.  2952. 
SEPARABLE  CONTROVERSIES   (see  Removal  of  Causes). 
SEPARATE  ESTATE— 

Of  married  women,  see  Married  Women;  Bill. 
SEQUESTRATION— 

Definition  of,  §  439,  p.  2159. 
Writ  of,  when  will  be  issued,  §  189,  p.  1116. 

Of  goods,  effect  upon,  of  removal  of  cause  to  Federal  court,  §  555d,  p. 
3067. 
see  also  Enforcement  of  Decrees  and  Orders. 
SEQUESTRATORS— 

Appointment  of,  §  439,  p.  2159. 

May  be  j)Ut  in  possession  by  means  of  writ  of  assistance,  §  440,  p.  2160. 
SERVICE— 

Affidavit  of,  formalities  in,  §  336,  p.  1710. 

Claims  against  the  United  States,  in  suits  for,  §  97,  p.  633 ;  §  98,  p.  636. 

Corporations,  §  164,  p.  936. 

upon  Federal,  §  164a,  p.  937. 
upon  domestic,  §  164b,  p.  938. 
upon  foreign,  §  164c,  p.  939. 
Fact  of  service  of  process  upon  defendant  should  appear  affirmatively 

upon  face  of  decree,  §  404,  p.  1983. 
Fraudulent  means,  §  167,  p.  969. 
Petition,  of  a,  §  254,  pp.  1268,  1269. 
Pleading,  of,  §  453,  p.  2207. 
Process 

amendment  of,  §  455b,  p..  2247. 

in  suits  against  States,  §  3a,  p.  8. 

how  far  State  practice  followed  respecting,  §  453,  p.  2206;   §  455, 

pp.  2242-2245. 
service  of,  §  455a,  p.  2245. 
Publication,  §  166,  pp.  952-966. 

in  what  eases  allowed,  §  166a,  pp.  954-959;  §  201,  p.  1150. 

order  for,  must  be  served  personally,  §  166,  pp.  952,  953;  §  166b, 

pp.  959,  960. 
what  the  affidavit  must  contain,  §  166b,  pp.  961-964. 
State  practice 

of  pleading,  how  far  State  practice  respecting  is  followed,  §  453, 

p.  2207. 
of  writ  and  process,  how  far  State  practice  followed  respecting. 
§  453,  p.  2206;  §  455,  p.  2243;  §  455a,  pp.  2245,  2246. 
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SEEVICE  (continued)— 
Subpoenas 

ad  respondendum,  rules  relative  to,  §§  163-167    pp    933-975 
ad  testificandum,  §  342,  pp.  17401743. 
substituted,  of,  §  165,  pp.  948-952. 

upon  an  attorney  out  of  the  jurisdiction,  S   165    p    949 
of  bills,  not  original,  §  165,  p.  949.. 
of  cross-bills,  §  165,  p.  950. 
Sunday,  §  163,  p.  935. 
Writs  and  process,  §  455a,  p.  2245. 

writ  of  attachment  for  contempt,  S  433,  p    2149 
Writ  of  error,  §  699,  p.  3792. 

failure  to  serve  citation  on  defendants  in  error,  §  699    p    3787 
of  subpcena,  see  also  Process;  Subpoenas  to  Appear  and  Answicr- 
Time.  ' 

SET-OFF— 

In  suit  brought  by  the  United  States,  §  95,  p.  594 
In  answer,  §  198,  pp.  1130,  178b,  1143  j   §  200,  p.  1149 
In  bankruptcy,  §  648,  pp.  3481-3488. 
As  a  subject  of  jurisdiction  in  equity,  S  79.  p.  322 
Time  of  filing,  §  200,  p.  1149.      ^      "  ^       .  P    «^  ^• 
When  allowed,  §  198h,  p.  1143. 
SHAREHOLDEES— 

Efforts  of  plaintiffs  to  secure  action  by  directors  or  trustees  or  on  part 

of  stockholders  to  be  set  forth,  §  145,  p.  809. 
Obtaining  injunction  in  suit  affecting  corporation,  S  264    p    1324 
see  also  Stockholder.  " 

SHERIFF— 

Remedy  of,  when  goods  in  his  custody  seized  by  marshal,  8  56    p    212 
Injunction  against,  §  270,  p.  1343. 
see  Return. 
SHERMAN  ANTITRUST  ACT— 

See  A_nti-Trust  Act. 
SHIP— 

Injunction  to  restrain  sailing  of  a,  8  267   n    1334 
SICKNESS—  ^        ,  y.    oo  . 

Of  judge,  who  to  act  in  case  of,  S  256,  p.  1277 
SIGNATURE—  ^         ^ 

Of  plaintiff,  §  155,  p.  918. 

Of  solicitor  to  pleading,  §  155,  p.  918. 

Of  counsel  to  bill,  §  155,  p.  918. 

Of  solicitor  to  amendments,  §  210,  p.  1166. 

To  notice  of  motion,  §  251,  p.  1259. 

Of  counsel,  when  necessary  to  petition  for  intervention,  R  254    r>    l'>6» 

To  affidavit,  §  338,  p.  1714.  '  ^' 

To  bills  of  exceptions,  §  479,  pp.  2487,  2488. 

Of  clerk  to  authentication  of  record  on  appeal,  8  704    p    3824 
SIX    MONTHS'   RULE—  ^J       '  b         ,i- 

Preferences  in  railroad  foreclosure  suits  regulated  by,  §  SOSa,  p.  1521. 
SLANDERS — 

Rarely  if  ever  enjoined,  §  79,  p.  552,  n.  35;  §  284,  p.  1524. 

Jurisdiction  of  suits  under  laws  relating  to,  8  5    p    15 
SMUGGLING    (see  Indictments). 
SOLICITOR— 

Signature  of,  to  bill,  §  155,  p.  919. 
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SOLICITOE  (coutinued)— 

To  sign  notice  of  motion,  §  251,  p.  1259. 
Signature  of,  to  petition  for  intervention,  §'254,  p.  1268. 
Costs  as  between  solicitor  and  client,  §  422,  pp.  2071-2076. 
SOLICITOR-GENERAL— 

Eight  of  precedence,  §  252,  p.  1262. 

When  he  may  sign  a  bill  in  place  of  the  attorney-general,  §  131,  p.  750. 
SOLICITOR  OF  THE  TREASURY— 

Introduction  of  papers,  etc.,  in  the  office  of,  in  evidence,  §  333,  p.  1659. 
SOUTH  CAROLINA- 

Divided  into  two  districts,  §  66,  p.  248. 

counties,   times   and   places   of   holding  court   therein   enumerated, 
§  66,  p.  249. 
Districts  of,  included  within  Eighth  Circuit,  §  4,  p.  10, 
SOUTH  DAKOTA— 

Constitutes  one  judicial  district,  §  66,  p.  323. 
Times  and  places  of  holding  court  in,  §  66,  pp.  323,  324. 
Districts  of,  included  within  Eighth  Circuit,  §  4,  p.  10. 
SOVEREIGNS— 

When  cannot  be  sued,  §  94,  p.  592. 
SPECIAL  APPEARANCE— 

Defined,  §  168,  p.  976. 
SPECIAL  DAMAGE— 

Necessity  of  alleging,  to  obtain  injunction,  §  264,  p.  1324. 
SPECIAL  INJUNCTIONS— 

Distinguished  from  other  forms,  §  262,  p.  1321,  §  288,  p.  1427. 
see  also  Injunctions. 
SPECIAL  RELIEF— 

Pending  suit,  prayer  for,  §  133,  p.  755;  §  154,  pp.  913-918. 
SPECIAL  REPLICATIONS— 
Not  allowed,  §  202,  p.  1154. 
Long  obsolete,  §  202,  p.  1154. 
SPECIFIC   CHATTEL— 

Injunction  to  restrain  alienation  of,  §  267,  p.  1334.    . 
SPECIFIC  PERFORMANCE   OF   CONTRACT— 
Bills 

what  to  contain,  §  153,  p.  911. 
to  enforce  against  officer  of  state,  §  120,  p.  725. 
Bills  for  specific  performance,  §  151e,  pp.  898-900. 
to  build,  §  151e,  p.  898. 

to  build  bridge,  when  not  enforced,  §  151e,  p.  898. 
of  contract  of  insurance,  §  151e,  p.  900. 
for  purchase  of  stock  of  merchandise,  §  lole,  p.  900. 
for  sale  of  patent  right,  §  151e,  p.  900. 
for  maintenance  and  operation  of  telegraph  line  upon  railroad  com 

pany's  right  of  way,  §  151e,  p.  898. 
to  sell  corporate  stock,  when  not  enforced,  §  151e,  p.  900. 
as  a  ground  of  equitable  jurisdiction,  §  81,  p.  563;  §  ]51e,  pp.  900, 
901. 
Injunctions 

to  enforce,  of  covenants  and  other  contracts  affecting  land,  §  265, 

p.  1331. 
to  compel  the  performance  or  prevent  the  breach  of  contracts  not 
affecting  land,  §  281,  pp.  1409-1412. 
Joinder  of  complainants,  of  a  decree,  §  140,  p.  783,  784. 
Limitations  on  jurisdiction  over  suit  for,  by  assignee,  §  63,  p.  260. 


INDEX  500- 

^^^M^'sF^^^''^^'^''.''^  ^^  CONTRACT   (continued)- 

"^"^  tit^:r4;4^;^t«rt^j?;-  ^«  ^V-'^  ^-^  -  other 

§  441,  p.  2162   n    1  P^""*^  "^^^  refuses  to  do  so, 

Parties  >    •    • 

who  necessary  parties  to  suits  for,  8  112    p    685-   8  190    r,    7o- 
for  land  by  an  heir,  §  119   p   718  ^'         '  ^       ^'  P"  ^^'^■ 

Relief,  alternative  in  action  for,  §  138,  pp    776   778 
S:t^a^UlT5t  ;^-^&^^^^^^^''%^o,  ,  l51e,  p.  89. 

STA?ES- '  ^'"'''  ^"  "^'^^""^^  ^'^  ^^"^^^'  §  78,  p.  542. 
Amendments,  liberal,  in  favor  of,  8  206  d  1163 
Appearance  of,  cannot  compel  in'clrtain  ?ases,  §  3,  p.  5. 

bill  by,  §  3,  pp.  5,  6. 

cannot^maintain  bill  to  protect  political  right,  §  3,  pp.  4,  5;  §  79. 
Boundaries,  controversies  as  to,  8  3,  pp   5    9.  s  in4   r.   a^A 

Cross-bill  may  be  brought  against,  §  105,  pp    658    659 
Defendants,  liability  of,  to  suits  by  Vivat^persons    8  10^   .   «-q 
Eleventh  Amendment  to  the  Constitudon  of  the  UrSteVstates  ."Lf    f 

on  suits  against,  §  105,  pp.  657,  658  *^''  ^^^'*  0^' 

iJugitive,  cannot  obtain  order  aeainst  annfhor  Q+of     * 

of,  §  3,  p.  5.  igamst  another  State  to  require  return 

Jurisdiction 

of  controversies  between,  8  1,  p    l-   x  q    ,>    4.   o   -         „,     „ 

p.  654.  '  8  -I,  P-  i,   ^  3,  p.  4;   §  0,  p.  27;  §  104, 

of  controversies  between  citizens  of  different    8  1    n    ]  •  s  -^        1  < 
of  ^eder^al^cc>urts^i,  eases  of  conflicting  gra\ls  VdikrLVg  H] 
of  Pederal^  c^ourts^  in   controversies   between  citizens  of  different, 
La^hes,^  states  not  affected  by,  §  181,  p.  1043. 

declariug^per^on^civilly  dead,  as  preventing  fill.,  bill  in  equity, 

LiabSro^altSfrfsS^^nlS^S  I  Vol'  ^^  ^^f  " 

contro^rsi.  between,  conLed  ^fo^^S^nVo^fS^^,    §    104, 

not  political  questions,  §  104,  p    654 

'"'''  ""v.  65V"'''''  P'^^'°*  ''  ^'«"^«  '^y  -mother  State,    §   104, 

as  defendant,  liability  to  suit  by  another  State    8  lOd   r.    a^.. 
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STATES  (continued)— 

Liability  of  States  to  suits  by  private  persons,  §  105,  p.  657. 

cannot  be  sued  without  consent,  §  105,  p.  657. 
Parties 

necessary  parties  to  suit  against,  to  restrain  illegal  tax,   §   119, 

p.  724. 
suits  where  State  is  interested,  though  not  a  formal  party,  §  105, 

p.  660. 
when  indispensable  party,  §  120,  p.  725. 
when  not  necessary  parties,  §  105b,  p.  662;  §  120,  p.  724. 
when  necessary  party  to  a  decree,  §  105b,  p.  662;  §  120,  p.  724. 
Plaintiffs  to  bill  in  equity,  §  86,  p.  580. 
Practice  of  the  State  courts,  how  far  followed  in  Federal  courts,  §  453, 

pp.  2202,  2203. 
Preference  given  to  certain  cases  wherein  a  State  is  interested,  §  707, 

p.  3860,  n.  2. 
Public  acts  of,  how  introduced  in  evidence,  §  333m,  p.  1688. 
Statute  of,  authorizing  one  or  more  members  of  unincorporated  asso- 
ciation to  represent  the  others  in  the  courts,  §  113,  p.  695. 
Supbcena  on,  service  of,  §  164,  p.  937. 
Sue,  right  to 

effect  of  statute  giving  right  to  sue  in  State  courts,  §  105,  p.  658. 
when  cannot  be  sued,  §  94,  p.  592;  §  105a,  p.  661. 
Suits  against  State  officers  that  are  not  suits  against  States,  §  105a, 

p.  660. 
Supreme  Court,  original  jurisdiction  and  terms  of,  §  3,  pp.  4-7. 
bill  by,  §  3,  pp.  5,  6. 
where  sued,  §  3,  pp.  5,  6. 

practice  when  sued  in  Supreme  Court,  §  3,  p.  6. 
controversies  affecting,  jurisdiction  of  United  States  Supreme  Court 
over,  §  3,  pp.  4-9. 
see  also  Practice  at  Common  Law. 
STATE  COURTS— 
Custody  of 

acquired  by  fraud,  §  52,  p.  191. 

property  in,  jurisdiction  of  Federal  court  over,  §  52,  pp.  192-198. 
Decisions  of 

binding  upon  Federal  tribunals,  §  477,  p.  2452. 
rules  of  decisions  made  by,  prior  to  removal  to  Federal  tribunals, 
will  usually  be  followed  in  the  latter  after  removal,  §  555, 
pp.  3052,  3053. 
Federal  courts,  how  far,  can  interfere  by  injunction  with  matters  in, 

§  269,  p.  1337. 
Jurisdiction 

over  cases  affecting  ambassadors,  ministers  and  consuls,  §  1,  p.  1. 

concurrent  jurisdiction,  §  5,  pp.  23-26;  §  57,  p.  217;  §  60,  p.  223. 

Practice  of,  how  far  followed  in  Federal  courts,  §  453,  pp.  2202,  2203. 

Remedy  in  case  of  dispute  between  State  sheriff  and  Federal  marshal 

as  to  custody  of  property,  §  56,  p.  214. 
Suits  pending  in  State  and  Federal  courts  for  the  same  cause,  §  57, 

p.  216. 
Writs  of  error  from  Supreme  Court  to  State  courts,  §  692,  pp.  3701- 
3709. 
see  also  Rf.moval  of  Cause. 
STATE  OF  FACTS— 

Inconsistent,  in  bills,  §  138,  pp.  775,  779. 
Using,  on  references  before  master,  §  390,  p.  1922. 
see  also  Facts;  Findings. 
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Vol.  II  begins  at  §  197,  page  1125;  Vol.  Ill  begins  at  «  45^    n         o,  , 

begins  at  §  «70,  pa|f  3597    ^  ^^^'  ^^^^  ^201  ;  Vol.  IV 
STATE  OFFICEE— 

acts,  §  105a,  p.  661.  ^""'''""^^  ''^  ^^^  State  as  a  defense  for  his 
•     Injunctions  against,  §  105e,  p.  664 

Practice  on  application  for  injunctions  against   S  105rl    n    ««« 
Quo  warranto  affecting,  §  5,  p.  18-  s  468  T  --^Tfi         '  ^    ^^^• 
Removal  not  enjoined    8  79    S    -^90  ^         '  ^^  ^^^^• 
STATE  PRACTICE-       '  ^       '  ^^  ^^• 

STATE  STATOTE-^^''''^''  ^'^'  ^°^°^^>^ation  Peocekdx^.g.. 

Admiss^bilit,^  of  evidence,  how  far  followed  in  Federal  courts,  §  339, 

Bill,  set  forth  in  a,  §  237,  p.  1237. 

-tederal  courts  of  equity,  influence  on    ss  S9    a? 

pp.  1045-1052  '  §§  ^^'  ^3'  PP-  567-576;   §   181, 

"""i's'f,  ^575""  "-^  ^^'  P-ardian  of  tafe„t  „„t  served, 

co„ce™i„,  suits^pendtag  b,  or  again,.  eo.,„Hda.ed  corporations, 

determining  what  shall  constitute  notir-n   nf  ^.  a- 

p.  575  wiiBLiiute   notice    of   pending   suit.    §    83 

|g;r?o:e^«ry„v^tr„^r?s,^'^.ft  --' 

forb.dd,n.  an   .^,„nc«on  against  the  co./eltS  Sf  ^^fega,   ta.es, 
gmng  courts  of  probate  exclusive  iurisdiction    s  sq 
pr„„d.n,^,„r  suits  against  a  c.^Tif^'ll^.'-J:^;  ,  ,3. 

regulating  suits  against  municipal  corporations    s  SI    „    ^rr 

re,u.r„g^ten_^der^b,  „„,^,^„  So^^' lii^J' £„"/„,.  ,,,,„,^,„„ 

regulating  foreclosure  of  mortgages   8  8'>    n    '^yn-  ?  sq 
regulating  redemption  of  niortyge's,^  82^  p    567' 8  fi.^''  "-7. 
requiring  bond  upon  injunction^  (83,V  sVs'         '  ^  ^^'  ^^  "^'• 
requiring  lea^ve^,.,™  ,  3,,,3  ^^l^   -4^^  ^-^^^^  ^^^^^    .^^^^^^^ 

requiring  ^pr^esentation  of  claim  to  comptroller  before  suing,  §  83, 

How  far  followed  in  Federal  tribunals,  S  477   p    2448 

'^^^  :;ut^,^§"8T;f?67^5?4.^"^"^-^  ^^  PeUllourts  at  law  or 
authorizing  suit  to  set  aside  will  for  franrl    r  ao 
"'""'i^S  to  sei  „s,„e  p  J^t^oT^if  S  fLT^  If^^ 
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STATE  STATUTE  (continued)— 

authorizing  suit  to  quiet  title  by  person  out  of  possession  of  land, 

§  82,  pp.  568,  569. 
authorizing    suit    to    establish    title    after    destruction    of    public 

records,  §  82,  p.  5. 
authorizing  mechanics '  lien,  §  82,  p.  570. 
authorizing  bill  for  partition  of  equitable  claim  to  land  where  the 

legal  title  is  in  the  United  States,  §  82,  pp.  569-571. 
authorizing  creditor's  bill  before  judgment,  §  82,  p.  569. 
authorizing  appointment  of  receiver,  §  82,  p.  569. 
authorizing  injunction  to  be  granted,  §  82,  pp.  569,  570. 
authorizing  vendors'  liens,  §  82,  p.  571. 
authorizing  suit  by  debtor  to  compel  cancellation  of  securities  for 

a  usurious  debt,  §  82,  p.  570. 
authorizing  decree  of  specific  performance,  §  82,  p.  571. 
concerning  assignees  of  insolvents,  §  82,  p.  571. 
creating  a  new  right,  enforced  by  Federal  courts  in  law  or  equity, 

§  82,  p.  567. 
creating  an  exclusive  remedy,  §  82,  p.  573. 
empowering  guardian  to  mortgage  ward's  estate,  §  82,  p.  570. 
imposing  assessments  upon  streets,  §  82,  p.  569. 
imposing  individual  liability  on  stockholders  of  corporations,  §  82, 

p.  567. 
providing  for  enforcement  of  remedy  in  specific  court,  §  82,  p.  568. 
Remedy  at  law  does  not  affect  Federal  equity  jurisdiction,  §  81,  p.  565. 
see  Practice  at  Common  Law;  Statutes. 
STATE  STATUTES  OF  LIMITATION— 
In  general,  §  181,  pp.  1046-1052. 

do  not  bar  the  United  States,  §  181,  p.  1048. 

followed  by  Federal  courts  of  equity  in  foreclosure  suits,  §  181, 

p.  1051. 
followed  in  equity  in  suits  against  executors  and  administrators, 

§  181,  p.  1051. 
followed  as  to  actions  on  judgments,  §  181,  p.  1046. 
followed  as  to  actions  against  Federal  officers,  §  181,  p.  1046. 
when  followed  in  actions  at  common  law,  §  181,  p.  1045. 
when  followed  in  actions  at  common  law  upon  patents  and  copy- 
rights, §  181,  p.  1045. 
affecting  jurisdiction,  §  181,  p.  1045. 
usually  followed  by  analogy,  §  181,  p.  1050,  n.  51. 
not  when  manifest  wrong  would  follow,  §  181,  p.  1051. 
not  always  controlling,  §  181,  p.  1050. 
cannot  bar  the  United  States,  §  181,  p.  1048. 
effect  of,  as  to  patents  and  copyrights,  §  183,  p.  1055. 
when  Federal  Statut<>s  of  Limitations  followed,  §  181,  p.  1050. 
STATE  TAXES— 

Bill  to  restrain  collection  of,  what  to  contain,  §  153,  pp.  909,  910. 
STATING  PART— 

Of  bill,  §  136,  p.  762. 
STATUTE— 
Allegations 

conformity  with,  allegations  as  to,  in  bills,  §  144,  p.  807. 
conformity  in,  allegations  as  to,  indictments,  §  497,  p.  2641. 
Construction  of  State  statute  by  State  court,  how  far  binding  iipon 
Federal  tribunals,  §  477c,  pp.  2464-2471. 
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STATUTE  (continued)  — 

Evidence,  introducing  in,  §  333m,  p.   1688. 

of  the  United  States,  introducing  in  evidence,  §  333k,  p.  1683. 
how    introduced   in    evidence,    see    also    Evidence;    Practice    at 
Common  La"W;  State  Statute. 
Federal  court 

whether  a  State  statute  has  been  passed  by  the  legislature  is  a 
question   as  to   which    the    Federal   courts    will    follow    the 
decisions  of  such  State,  §  477c,  p.  2467. 
Injunctions 

authorized  by,  §  283,  pp.  1417-1423. 

authorizing  injunctions  in  a  new  class  of  cases,  §  82,  pp.  569,  570. 
necessity  of  private  party  alleging  special  damage  on  applying  for 
injunction  founded  on  violation  of  statute,  §  264,  p.  1324. 
Libel  of  information,  §  606,  p.  3245. 
Limitation  of  the  States  as  affecting  jurisdiction  of  Federal   courts. 

§  181,  p.  1045. 
Pleas  of,  §  183,  pp.  1055-1057. 
Setting  forth,  in  bills,  §  237,  p.  1237. 
State  creating  new  rights  enforceable  in  Federal  courts,  §  82,  p.  573. 

of  State,  rulings  upon,  at  hearing,  §  375,  pp.  1855-1857. 
States  cannot  by,  impair  the  jurisdiction  of  Federal  courts  of  cquit^. 
§  83,  p.  574. 
nor  regulate  the  practice  therein,  §  83,  p.  574. 
Statutes  of  the  States,  when  to  be  taken  as  rules  of  decision,   §  477. 

p.  2448. 
Writ  of  error 

United  States,  review  by  writ  of  error  of  decision  affecting,  §  692, 

p.  3701. 
of  United  States,  writs  of  error  to  State  courts  in  cases  affecting, 
§  692,  p.  3701. 
STATUTE  OF  FEAUDS— 

Could  be  raised  by  demurrer,  §  367,  p.  1835. 

Federal  courts  follow,  formerly,  §  184,  p.  1057;  §  477c,  p.  2468. 
Pleas  of,  §  183,  p.  1057. 

Court  may  not  allow  it  brought  in  by  amendment,  §  214,  p.  1181. 
STATUTE  OF  LIMITATION   (see  Limitation). 
STATUTOEY  PEESUMPTIONS  (see  Practice  in  Criminal  Cases). 
STATUTOEY  SEEVICE— 

Of  subpoena,  see  Subpoenas  to  Appear  and  Answer. 
STAY— 

Filing  bill  in  Federal  court  to  stay  proceedings,  under  a  decree  of  State 

court,  §  52,  p.  197. 
Where  suits  are   pending  in  State  and  Federal  courts   for  the  same 

cause,  §  52,  p.  197. 
Bill  to  obtain  stay  of  proceedings  at  law,  §  132,  p.  752;  §  156,  p.  920. 
Injunctions  to  stay  proceedings  in  other  courts,  §  267,  p.  1334;  §  268, 

pp.  1334-1336. 
Bill  to  suspend  or  avoid  the  operation  of  decrees,  §  452,  p.  2198. 
Of  execution,  §  427b,  p.  2089. 
On  appeal  from  order  granting  or  containing  injunction,  §  703,  pp. 

3816,  3817. 
Writ  of  error  to  judgment  of  conviction  operates  as  stay  of  proceed- 
ings without  filing  security,   §  703,  p.  3819. 
see  Supersedeas. 
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STIPULATION— 

Bill  to  set  aside  for  fraud,  §  51,  p.  186. 
Evidence,  §  330,  p.  1649. 
Next  friend  of  infant,  §  330,  p.  1648. 
Kelief  from  stipulation  found,  §  330,  p.   1649. 

E^moval  to  Federal  court,  in  cause  made  before,  effect  of  removal  on 
same,  §  555,  p.  3057. 
not  to  remove  a  specified  suit  into  a  Federal  court,  §  537,  p.  2886. 
Rule  in  admiralty,  §  571,  p.  3155. 
Rulings,  §  311,  p.  996;  §  330,  p.  1649. 

State  statute,  to  submit  cause  in  accordance  with,  §  83,  p.  675. 
Effect  of,  State  statute  authorizing,  §  83,  p.  575. 
Writing,  must  be  in,  §  330,  p.  1649. 
STOCK— 

Specific  performance  of  contract  for  sale,  §  151e,  p.  900. 
"When  contract  for  sale  of,  not  specifically  enforced,  §  151e,  ]).  900. 
Injunction  to  restrain  transfer  of,  §  267,  p.   1334. 
Bill  to  compel  issue  of,  misjoinder  of  plaintiffs,  §  140,  p.  783. 
Bill  to  cancel  subscription,  joinder  of  plaintiff,  §  140,  p.  787. 
STOCKHOLDERS— 

Allegations,  special,  by,  §  145,  pp.  825-827. 
Averments  in  suits  by 

necessary  averments  in  suits  by,  §  79,  pp.  545,  547;   §  145,  p.  819. 
must  aver  in  bill  a  demand  of  and  refusal  by  the  directors  to  sue. 

§  145,  p.  817. 
suit  by  minority  stockholder,  necessary  averments,  §  145,  pp.  817, 
818 
Bill  by,  §  79,  pp.  545,  n.  1,  547,  n.  11 ;   §  120,  p.  730. 

certainty  in  pleading,  §  137,  p.  773. 
Discontinuance 

when  can  have  suit  discontinued  as  against  majority  of  directors, 
§  361,  p.  1813. 
Injunction  in  suit  affecting  corporation,  §  264,  p.  1323. 
Joinder  of,  in  bill.  §  140,  p.  787;  §  141,  p.  791. 
Liability  to  creditors  upon.  State  statutes  imposing,  §  28,  p.  103. 
Parties 

directors  not  necessary  parties  to  suit  against  the  corporation  by, 

§   119,  p.  721. 
necessary  parties  in  suits  to  set  aside  foreclosure  of  railroad  mort- 
gages, §  120,  p.  730. 
to  suits  by,  on  behalf  of  others  similarly  situated,  §  114,  p.  705. 
to  suits  by,  to  pool  stock.  §  113,  p.  694. 

when  necessary  parties  to  suits  affecting  corfioration,  §  113,  p.  694. 
when  might  be  made  a  party  to  suit  against  corporation  under  Eng- 
lish practice.  §  111,  p.  681. 
Represented  by  the  corporation,  §  113,  p.  694. 

appointing  receivers  of  corporation  property,  in  suits  by,  §  302a, 

p.  1484. 
not  usually  appointed  receiver,  §  318,  p.  1605. 
Sued  by  creditor  of  the  corporation  which  had  dissolved,  as  one  of  a 

class,  §  115,  p.  706. 
Suing  committee  of,  as  representatives  of  a  class,  §  115.  p.  706. 
Suits  by  and  against 

against,  when  in  equity,  §  81a.  pp.  565,  566. 

allowing  them  to  intervene  in  suits  affecting  corporations,  §  258b, 
p.  1287. 
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STOCKHOLDERS   (continued)  — 

by,  when  to  be  verified,  §  156,  p.  919 
suit  to  enforce  by  assi-nee  of  debt,  §  63,  p.  262 
value  of  subject-matter  in,  §  16   p.  57 
see  also  Parties.  ' 

STRANGERS— 

Whether  to  be  m^de  parties,  §  ill,  p    679 
STREETS-^'  ^^""^  co°i""tting  trespass,  §  275,  p.  1364. 

State  statutes  imposing  assessments  upon,  8  82    n    569 
BiU  for  betterment  of,  S  79.  d    S-'S  ^' 

STRIKE—  ^       '  ^' 

Member  ^o^f^^tradc^s^union   engaged   in,   suing   as    representing   a    class, 

Joinder  of  parties  in  a  bill  for  trespass  because  of  a,  S  141    n    798 
Injunctions  against,  S  276,  p.  1366  "^  "^  '*>  S   ^t^,  p.   798. 

SUBCONTRACTOR—  ^ 

SUB^EciMAjTER^"'  -""^"'^  contractor,  §  119,  p.  718. 

Value  pOf,^gbeneath   dignity    of   court,    a    ground   of   demurrer,    §    367, 
SUBMISSION- 
SUBPOENA—''  ^""*^*^  arguments,  §  707,  p.  3858. 

Ad  testificandum,  §  340,  pp.  1733-1735. 

10  answer  amendments,  §  213,  p.  1178. 

Upon  a  bill  of  revivor,  §  224,  p    1206* 

Duces  tecum,  §  341,  pp.  1736-1739. 

Failure    to    serve     upon    parties    against    whom    process    prayed    not 
ground  of  demurrer,  §  367,  p.  1836  prayea    not 

TW*i?«  •''  ''*.^«i^t'  t^«  P^opei-  J-emedy  where  process  is  prayed 
Defects  in,  waived  by  general  appearance,  S  nof  p   982 
Prayer  of,  m  bills,  §  154,  p.  918.  ^ 

In  *^^g°|t^;-^p«f^2'l)2!''''  ^'"^'"'  '^'  '""'"*  ^'''''''  "^  ''''''''^  «"i*«' 
Service  of,  §  342,  pp.  1740-1743. 
Witnesses  to  attend  before  master    S  391    n    lQ9i 
SUBPOENA  DUCES  TECUM-  ^         '  ^" 

For  bo^oks^and^  papers,  §   332,  p.   1654;   §   339a,  p.   1725;    §   341,   pp. 
For  other  articles,  §  341,  p.  1736. 
oxT,.^     ^®®  ^^^^  Practice  at  Common  Law 
SUBPOENAS  TO  APPEAR  AND  ANSWER— 
Bill  taken  pro  confesso,  §  160,  p.  931 
Defined  and  form  of,  §  160,  pp.  929-931 
defined,  §  160,  p.  929. 
requisites  of,  §  160,  pp.  929-931. 
form  of,  §  160,  p.  931. 
Issue  of,  §  161,  p.  931. 

bill  first  to  be  filed,  §  161,  pp.  931,  932. 
Motions 

for  leave  to  file  a  bill,  §  161,  p.  932 

to  set  aside  service,  §  163,  pp.  578-579:  8  165,  pp    950    951 
Necessary,  §  162,  p.  933.  '  ^        '  ^^"         '  '^^■'• 

Return  of,  §  160,  p.  929. 
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SUBPOENAS  TO  APPEAR  AND  ANSWER  (continued)  — 
Service 

service  in  case  of  amended  bill,  §  162,  p.  933. 

in  case  of  revivor,  §  162,  pp.  933-935. 
domestic  corporations,  §  164b,  p.  938. 
exemptions  from 

return  and  proof  of  service  of  process,  §  167a,  p.  970. 
objections  to  the  service  of  process,  §  167b,  p.  973. 
Federal  corporations,  §  164a,  p.  937. 
foreign  corporations,  §  164e,  p.  939. 

how  to  be  made,  generally,  §  163,  pp.  933-937,  §  455a,  p.  2246. 
upon  corporation,  §  164,  pp.  937-948. 
substituted,  §  165,  pp.  948-952. 
statutorv,  §  166a,  b,  pp.  952-966. 
exemptions  from,  §  167,  pp.  966-975. 
personal  service  of,  §  163,  pp.  933-937. 
return  to  service,  §  163,  p.  934. 
service  on  Sunday,  §  163,  p.  735. 
service  by  marshal,  §  163,  p.  933. 
public  corporations 

when  a  corporation  is  subject  to  service  of,  §  164,  pp.  937-948. 
statutory  service  of 

cases  in  which  statutory  service  can  be  made,  §  166a,  p.  954. 
practice  in  statutory  service  of  a  subpoena,  §  166b,  p.  959. 
Summons 

blank  summons  may  be  issued  by  clerk,  §  161,  p.  932. 
Toties  quoties,  §  161,  p.  932. 
Waiver  of,  by  appearance,  §  162,  p.  933. 
see  Time. 
SUBROGATION— 

Creditor  who  is  subrogated  to  rights  of  State  against  its  debtors  cannot 
plead    State's    exemption    from    statute    of    limitations,    §    181, 
pp.  1048,  1049. 
A  party  who  has  assigned  riglits  liy  suliroifittioii   is  not  treated  as  an 
assignee,  §  63,  p.  204. 
SUBSEQUENT  LIENORS— 

Not  indispensable  parties  to  foreelosuie  suit,  §  119,  p.  716. 
SUBSEQUENT  MATTER— 

Bill  to  impeach  decree  for,  §   182,  p.  752. 
SUBSTITUTED   SERVICE— 

Of  subpoenas,  §  165,  pp.  948-952. 
Of  notice  of  motions,  §  251,  p.  1257. 
see  Sekvice. 
SUITS— 

Alien  property  custodian,  against,  §  96k,  p.  630. 

Assignees,  §  63,  p.  256. 

Bonds,  on  judicial  and  official,  §  33,  p.  118. 

Citizenship 

to  cancel  certificates  of,  and  to  set  aside  naturalization,  §  151b, 
p.  885. 
Federal  corporations,  where  the  parties  are,  §  27,  p.  98. 
Federal  courts,  arising  out  of  litigation  in,  §  39,  p.  124. 
Idiots,  lunatics,  and  persons  of  weak  mind,  on  behalf  of,  §  91,  p.  587. 
Infants,  on  behalf  of,  §  90,  p.  584. 
Internal   Revenue   Officers  to   recover  taxes  paid   under   duress,    suits 

against,  §  96g,  p.  610. 
Lands,  to  prevent  unlawful  occupancy  of,  §  81,  p.  567. 
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SUITS  (continued)— 
Multiplicity  of 

injunctions  to  prevent,  §  266,  pp.  1332,  1333. 
as  a  ground  of  equitable  jurisdiction,  §  79,  p.  554. 
Nature  of,  in  equity,  §  81,  pp.  561-567. 
Kailroads,  Director  General  of,  suits  against,  §  96i,  p.  61.i. 
Receivers,  suits  by,  §  311,  p.  1569. 
of  national  banks,  §  35,  p.  120. 
of  federal  corporations,  §  36,  p.  121. 
of  federal  courts,  §  37,  p.  122. 
Telegraph  and  telephone  companies  when  under  Federal  control,  against. 

§  96j,  p.  629. 
Trustees  in  bankruptcy,  §  38,  p.  123. 
United  States,  suits  by  and  against,  §  95,  pp.  593-598. 

against,   for  damages  for  use  of,  and   injury   to,   real   property, 

§  96b,  p.  602. 
for  money  had  and  received  through  mistake,  §  96d,  p.  606. 
to  recover  money  paid  under  duress,  §  96e,  p.  606. 
to  recover  taxes  unlawfully  collected,  §  96f,  p.  608. 
for  torts  and  upon  implied  contracts  when  a  tort  is  waived.  §  96.i, 

p.  600. 
treaties  of  the  United  States,  arising  under,  §  26,  p.  97. 
by  and  against  officers  of,  §  34,  p.  119. 

Collectors  of  Ports  to  recover  fluties  fiaid  under  rluross.  Jj  IHili. 
p.  615. 
Constitution  or  laws  of,  arising  iiinler,  §  o.  p.  14;    §  2."),  p.  84. 
SUMMARY  ORDERS  (see  Bankruptcy). 
SUMMARY  PROCEEDINGS— 

Under  State  law,  §  82,  p.  571. 
SUMMONS— 

Indorsement  of,  how  far  State  practice  respecting,   followed.    §    453, 
p.  2206. 
see  Practice  in  CriminaIj  Cases. 
SUNDAY—  / 

Bill  to  enjoin  the  opening  of  an  exhibition  on,  §  79,  p.  551,  n.  35. 
Issue  of  warrant  of  arrest  on,  §  163,  p.  935. 
Service  of  subpoena  on,  §  163,  p.  935. 

Injunction  refused  to  prevent  the  running  of  cars  on,  §  284,  p.  1418. 
Writ  of  attachment  for  contempt  not  to  be  served  on,  §  433,  p.  2149. 
SUPERSEDEAS— 

When  judgment  can  be  executed  despite,  §  697,  p.  3771. 
How  obtained,  §  703,  pp.  3809-3824. 
see  Appeal  and  Error. 
SUPPLEMENTAL  ANSWER— 

Objects  of,  and  when  allowed  to  be  filed,  §  195,  p.  1 122. 
see  also  AirENDMENTS. 
SUPPLEMENTAL  BILL— 

Jurisdiction  of,  §  51,  p.  188. 

Not  original,  §  132,  pp.  751,  752;   §  212,  p.  1176. 

In  general,  §  231,  p.  1218. 

Bills  in  the  nature  of,  §  230,  p.  1216;  §  234,  p.  1231. 

In  the  nature  of  bills  of  revivor,  §  229,  p.  1215. 

Proceedings  upon,  §  233,  pp.  1228-1231;  §  236,  p.  1234. 

see  also  Correction  of  Decree  otttf.rwtrf  than  rt  Appeal  ;  Bim.k 
OF  Revivor  ;  Service. 
SUPPLEMENTARY  PROCEEDINGS— 
Jurisdiction  over,  §  51,  p.  188. 
State  practice  followed,  §  427g,  p.  2095. 
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SUPEEME  COUET  OF  THE  DISTEICT  OF  COLUMBIA— 
Appeals 

from  interlocutory  orders,  §  69,  p.  347. 

in  patent  cases,  §  69,  pp.  347,  348. 

appeals  from  and  writs  of  error  to,  §  691,  pp.  3695-3698;  §  698, 

p.  3779;  §  711,  p.  3874. 
parties  to  such  appeal,  §  69,  pp.  344,  348. 
practice  upon  such  appeals,  §  69,  pp.  347,  348. 
Jurisdiction,  §  68,  pp.  345-347. 
"Writs  of 

mandamus,  §  458,  pp.  2270-2275. 
quo  warranto  in,  §  468c,  p.  2377. 
prohibition  in,  §  456,  p.  2250. 
SUPEEME  COUET  OF  THE  UNITED  STATES— 

Costs  in,  when  judgment  or  decree  is  reversed  for  want  of  jurisdiction 
in  court  below,  §  412,  p.  2010,  2011. 
see  Costs. 
Habeas  corpus  proceedings,  appeals  to,  §  467,  pp.  2360-2367. 
Jurisdiction 

affecting  ambassadors,  ministers  and  consuls,  §  1,  p.  1. 

authorized  by  Constitution,  §  1,  p.  1. 
appellate  jurisdiction,  §  688,  pp.  3657-3672. 
equitable  jurisdiction  in,  §  81a,  p.  565.  • 

exclusive  jurisdiction,  §  3,  p.  4. 

when  not  exclusive,  §  3,  p.  4. 
original  jurisdiction,  §   3,  pp.  4-9. 

original  jurisdiction  and  terms  of,  §  3,  pp.  4-9. 
practice   when    exercising    original    jurisdiction,    §    3a,    p.    7; 
§  161,  p.  932;  §  453,  p.  2201. 
writs  of  error  to  State  courts,  §  692,  pp.  3701-3709. 
Motions  in,  §  248,  p.  1255. 
Power  to  issue  writs,  §  3,  p.  9. 

Practice  in,  as  to  the  granting  of  orders,  §  256,  p.  1277. 
rules  of  practice  promulgated  by,  §  84,  pp.  577-579. 
Terms  of 

provisions  as  to  holding  in  cases  of  contagious  or  epidemic  disease, 

§  3,  p.  9. 
see  Weits  op  Error  and  Appeals  ;  Bankruptcy. 
SURETIES— 

Of  administrator,  suit  against,  §  79,  p.  544 ;  §  119,  p.  715. 
Necessity  of  joining  principal  with,  in  suit  against,  §  110,  p.  678. 
Parties  to  demand  against,  which  is  joint  and  several,  §  112,  pp.  690, 
691. 
when  demand  is  joint,  §  112,  p.  690. 
Parties  to  suit  against,  §  120,  pp.  731,  732. 
Of  receiver,  §  319,  pp.  1607,  1609. 
Of  receiver,  discharge  of,  §  319,  p.  1608. 
To  stipulation  in  admiralty,  §  571,  pp.  3155-3158. 
SUEPRISE— 

Bill  to  impeach  decree  for,  §  451,  p.  2196. 
SUEVrVAL  OF  ACTIONS  (see  Abatement  and  Eevivor). 
SUEVIVOES— 

Right  of,  to.  proceed  with  appeal,  §  697,  pp.  3767-3778. 
SUSPENDING  DECEEES— 

Bills  for,  §  132,  p.  752. 
SWEARING— 

To  affidavits,  formalities  regulating,  §  335,  pp.  1709,  1710. 
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T. 

TAKING  BILLS  PRO   CONFESSO— 
Appeals  from  decrees,  §  172,  p.  995. 
Default,  wheu  -will  be  opened,  §  172,  p.  991. 
Guardian  ad  litem. 

guardian  ad  litem  appointed,  not  before,  §  171,  p.  990. 
case  where  guardian  refuses  to  answer,  §  171,  p.  990. 
Motion  to  set  aside  decrees  obtained  by,  §  172,  p.  991. 
Practice  in,  §  172,  pp.  990-995. 
VPhen  may  be  done,  §  171,  pp.  987-990. 

upon  an  amended  bill,  §  171,  pp.  988,  989. 
as  against  persons  under  disability,  §  171,  p.  990. 
TAKING  TESTIMONY  (see  also  Depositions;   Evidence). 
TAXATION— 

Of  costs,  §  423,  pp.  2076,  2077. 
TAXES— 

Assessment 

State  statute  concerning  unjust,  §  82,  p.  569. 

bill  to  enjoin  board  of  equalization  from   certifying  an   unequal, 
§  153,  p.  910. 
Collection  of 

bill  to  collect,  not  sustained,  §  79,  p.  552,  n.  36. 

bill  to  restrain  collection  of,  what  to  contain,  §  lolg,  p.  906;  §  153, 

pp.  909,  910;   §  284,  p.  1419. 
State  not  a  necessary  party  to,  bill  to  restrain  collection,  §  119, 

p.  724. 
value  of  matter  in  dispute  in  an  action  to  enjoin  the  collection  of, 
§  14,  pp.  55-57. 
Injunctions 

to  restrain  collection  of  Federal,  §  100a,  p.  645. 
Shipping   Board   of    United    States,    injunctions    against,    §    100c, 
p.  651. 
Levy  of 

bill  to  levy,  not  sustained,  §  79,  p.  552. 
bill  to  enjoin  levy  of  illegal,  §  96f,  p.  608. 
TAXPAYER'S  APPEAL— 

When  removable,  §  5381,  p.  2922. 

Proceedings  to  assess  taxes  not  removable,  §  538  1,  p.  2922. 
TAXPAYER'S  BILL— 

As  a  subject  of  jurisdiction  in  equity,  §  79,  p.  329. 
Public  officers,  when  considered  on  same  side  of  controversy  as  plain- 
tiff, §  42,  p.  143. 
Value  of  matter  in  dispute  in,  §  7,  p.  44. 
TAX  SALE— 

Bill  to  set  aside,  what  to  contain,  §  153,  p.  909. 
TENANT— 

Whether  a  necessary  party  in  suits  affecting  estate,  §  113,  p.  697. 

Suits  by  one  or  more  on  behalf  of  others,  §  116,  p.  708. 

In  common,  may  sue  without  joining  co-tenant,  §  ll9,  p.  722. 

In  common,  necessary  parties  to  partition  suit,  §  120,  p.  725. 

In  common,  jurisdiction  of  suits  where  the  United  States  is  one  tenant, 

§  5,  p.  22;   §  98,  p.  636. 
In  tail,  parties  to  suits  concerning  the  estate  of,  §  113,  p.  697. 
For  life,  as  representing  the  inheritance  in  suit  for  specific  performance, 

§  113,  p.  697. 
For  life,  may  join  with  the  remainder  men  in  a  bill  to  protect  estate, 
§  140,  p.  785. 
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TENDER— 

Omission  of,  when  ground  for  demurrer,  §  153,  p,  912. 
In  admiralty,  §  577,  p.  3168. 

When  no  actual,  general  offer  is  sufficient,  §  1.33,  p.  913. 
TENNESSEE— 

Divided  into  three  districts,  §  66,  p.  325. 

counties,  times  and  places  of  holding   court   therein   enumerated, 
§  66,  pp.  325-327. 
Districts  of,  included  within  Sixth  Circuit,  §  4,  p.  10. 
TERMS— 

Of  Supreme  Court,  §  3,  p.  7. 
Of  Circuit  Courts  of  Appeals,  §  4,  pp.  9-13. 
Of  District  Courts,  in  general,  §  65,  pp.  274-276. 
Of  holding  District  Courts,  §  66,  pp.  276-342. 

Imposed  upon  the  issue,  denial,  dissolution  or  continuance  of  an  in- 
junction, §  297,  pp.  1452-1457. 
Upon  the  appointment  of  receivers,  and  preferences  in  foreclosure  suits, 

§  305,  pp.  1508-1535. 
Decrees  can  regularly  be  entered  only  during,  §  403,  p.  1982. 
Correcting  judgment  during,  §  481,  p.  2508,  2509. 
TEREITORIAL  CORPORATIONS— 
Suits  by  or  against,  §  27,  p.  99. 
TERRITORIAL  COURTS— 

Usually  considered  not  to  be  courts  of  United  States,  §  2,  p.  3. 

Review  of  decisions  of,  by  Supreme  Court  of  United  States,  §  691b, 

p.  3699;   §  691c,  p.  3701. 
Review  of  decisions  of,  by  Circuit  Courts  of  Appeals,  §  693,  pp.  3722, 
3724,  3725. 
see  also  Writs  op  Error  and  Appeals. 
TERRITORIAL  JURISDICTION— 

Of  Circuit  Courts  of  Appeals,  §  4,  p.  10. 
Of  District  Courts,  §  64,  p.  267 ;  §  66,  pp.  276-342. 
TERRITORY— 

PubUe  acts  and  records  of,  how  introduced  in  evidence,  §  333m,  pp.  1688, 
1689. 
TESTE— 

Of  writs  of  injunction,  §  295,  p.  1443. 
Of  writs  in  general,  §  455,  p.  2243. 
Of  writs  of  error,  §  699,  pp.  3785,  3786. 
TESTIMONY— 

Common-law  procedure  respecting,  §  453,  p.  2204;    §  473d,  pp.  2413- 

2417. 
Be  "bene  esse 

issuing  subpoena  in  case  of  taking,  §  340,  p.  1755. 
bill  to  take,  §  346,  p.  1750. 
Experts,  §  352,  p.  1773 ;  §  473a,  p.  2415. 
Perpetuation  of 

as  a  subject  of  jurisdiction  in  equity,  §   79,  p.  322. 
bills  for,  §  132,  p.  751;  §  156,  p.  920;  §  345,  pp.  1746-1750. 
Taking 

taking  before  cause  is  at  issue,  §  351,  pp.  1771. 

taken  within  jurisdiction  after  cause  is  at  issue,  §  352,  pp.  1772-1779. 

taken  after  a  cause  is  at  issue  and  beyond  the  jurisdiction  of  the 

court,  §  353,  p.  1779. 
present  method  of,  within  the  jurisdiction,  §  352,  pp.  1772-1776. 
taken  in  equity  which  may  be  used  in  other  courts,  §  344,  p.  1746. 
see  also  Depositions;   Discovery;   Evidence;   Examination 
BEFORE  Trial;  Expert  Witnesses. 
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TEXAS— 

Divided  into  four  districts,  §  6G,  p.  327. 

counties,  times,  places  of  holding  court  therein  enumerated,  §  66, 
pp.  327,  331. 
Districts  of,  included  within  Fifth  Circuit,  §  4,  p.  10. 
Introducing  in  evidence  transcripts  from  certain  books  of  the  District 
Courts  in,  §  333,  p.  1691. 
TIME— 

Abatement,  suspended  by  an,  §  217,  p.  1195. 
Amendment,  §  208,  p.  1163. 
To  amend,  see  Amlndments. 
Answer,  §  189,  p.  1116. 

effect  of  consent  or  order  extending  time  to  answer,  on  time  to 
remove  cause,  §  543b,  p.  2966. 

extended  by  amendment,  §  213,  p.  1178. 

to  file  exceptions  to  an  insufficient  answer,  §  194,  pp.  1121,  1122. 
Appellate  Court  of  United  States 

within  which  models,  diagrams  and  exhibits  of  material  must  be 
transmitted  to,  §  704,  p.  3832. 
Argument  in  Supreme  Court,  allowed  counsel  on,  §  707,  p.  3866. 
Attachment  for  contempt,  returnable,  §  432,  p.  2149. 
Bankruptcy 

may  be  shortened  in  bankruptcy  cases,  §  614,  p.  3291. 
Bills 

to  file  supplemental  bills,  §  232,  p.  1228. 

of  revivor,  §  224,  p.  1206. 
Cause  docketed,  within  which  plaintiff  in  error  or  appellant  is  to  docket 

the  cause,  §  704,  p.  3834. 
Cross-bills,  §  198c,  pp.  1143,  1144;  §  201,  p.  1150. 
Decrees 

of  entering,  §  403,  p.  1982. 

for  an  account   should   specify  the  time   from   which   the   account 
is  to  be  taken,  §  404,  p.  1986. 

giving  defendants  a  certain  specified  time  within  which  to   show 
cause  against  a  decree,  etc.,  §  401,  p.  1977;  §  402,  p.  1982. 
Depositions 

and  filing,  in  equity,  §  352,  pp.  1772,  1773. 
Extensions  of 

granted  ex  parte,  §  250,  p.  1256. 

as  affecting  removal,  §  543a,  p.  2965. 
Filing  of  record 

failure  of  plaintiff  in  error  to  docket  case  and  file  record  in  time, 
§  704,  p.  3834. 
Injunction 

to  serve  writ  of,  §  295,  pp.  1442-1446. 

of  application  for  interlocutory,  §  289,  p.  1428. 
Judgments 

may  be  corrected  by  the  court  that  rendered  them,  §  481,  p.  2508. 
New  trial,  motion  for,  must  be  made,  §  478.  p.  2473. 
Notice  of  motion,  to  be  given  by,  §  251,  p.  1259. 

Pleading,  how  far  State  practice  respecting,  is  followed,  §  453,  p.  2207. 
Receiver,  when  may  be  aiipointed,  §  315,  p.  1598. 
Reference  to  be  brought  on  before  master,  §  386,  p.  1875. 
Rehearing,  to  move  for,  or  reargument,  §  708,  pp.  3868-3871. 
Removal 

affected  by  amendment  by  plaintiff,  §  543c,  p.  2968. 

change  of  venue  affecting,  §  543g,  p.  2972. 


50]  8  INDEX 

Vol    II  begins  at  §197,  page  1125;  Vol.  Ill  begins  at  §453,  page  2201;  Vol.  IV 
begins  at  §  U70,  page  3597. 

TIME  (continued) — 

eueci  Oi  consolidation  upon,  §  543d,  p.  2969. 

effect  of  new  parties  upon,  §  di'Ae,  p.  29(59, 

time  of,  §  543,  pp.  2959-2976.  _ 

to  move  for  an  order  requiring  non-resident  to  give  security  for 

costs,  §  425,  pp.  2080,  2081. 
when  remand  of  cause  improperly  removed  to  Federal  court  may 

be  demanded,  §  556,  pp.  3076-3080. 
when  right  to  replead,  after  removal  to  Federal  court  expires,  §  554, 

p.  1888;  §  555,  p.  3052, 
where  there  are  several  defendants,  and  time  for  removal  has  ex- 
pired as  to  one,  §  543b,  p.  2964; 
within  which  they  must  be  removed,  §  704,  p.  3834. 
Keply,  §  203,  pp.  1155-1158. 
Eules  concerning,  for  pleading  in  suits  do  not  apply  to  suits  between 

States,  §  3,  p.  8, 
Supersedeas,  to  tile  security  for  costs  on  application  for,  §  703,  p.  3810. 
Testimony  in  equity,  §  344,  p.  1746. 
Writs  of  error  and  appeal 

effect  of  death  of  party  before  time  allowed  for  taking  appeal  or 

bringing  writ  of  error  has  expired,  §  697,  p.  3776. 
to  return  writ  of  error,  §  699,  p.  3788;  §  704,  p.  3824. 
to  serve  papers,  on  motion  to  dismiss  appeal  or  writ  of  error,  §  705, 

pp.  3850,  3851. 
to  serve  writs  of  error  and  citations,  §  698,  p.  3792. 
within   which    appeals   may   be    submitted   on   printed   arguments, 

§  707,  p.  3858. 
within   which    appeal    or    writ    of    error    must    be    taken,    §    698, 

p.  3788. 
when  execution  can  be  issued  in  a  case  where  writ  of  error  lies  to 
the   Supreme   Court   or   Circuit    Court   of   Appeals,   §   427b, 
p.   2089. 
TITLES— 

Afladavit,  §  336,  pp.  1710,  1711. 

to  quiet,  §  79,  p.  555;   §  81,  p.  563;   §   113,  pp.  700,  701;   §  138, 

pp.   775,   776. 
performance  of  preliminary  acts  to  make  complete,  must  be  alleged 

in  bill,  §  144,  p.  8u6.  .   . 

to  remove  a  cloud  may  also  seek  a  partition,  who  should  be  joined 
as  defendants,  §  141,  p.  795. 
Decree,  §  404,  p.  1982. 

Evidence  of,  on  removal  of  suits  containing  controversies  between 
citizens  of  the  same  States,  claiming  land  under  grants  of  dif- 
ferent States,  §  550,  p.  3024. 

pRrtiGS 

persons  claiming  property  under  inconsistent,  when  necessary  par- 
ties to  suits,  §  112,  p.  683. 
joinder  of,  claiming  under  the  same,  §  140,  p.  786. 
Value  of  matter  in  dispute 

in  suit  to  remove  clouds  from,  §  12,  pp.  49,  50. 
suit  in  which  plaintiffs'  claim  under,  what  to  be  regarded  as  value 
of  matter  in  dispute,  §  696,  pp.  3763-3766. 
TOBACCO  LAWS  (see  Indtctment.s). 
TOLLS— 

Foreclosure  of  lien  upon,  §   79,  p.   330. 
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TONNAGE— 

Jurisdiction  of  suits  to  collect,  §  5,  p.  15. 
TORTS— 

Suit  by  alien  for,  §  5,  p.  19. 

No  suits  against  United  States  in  cases  of.   8   5,   pp.   19,  20;    S   96 
p.  598;   §  671,  p.  3598. 
see  Practice  at  Common  Law  also. 
TOTIES  QUOTIES— 

Subpoena  to  appear  and  answer,  §  161,  p.  932. 

town- 
Is  a  corporation,  §  63,  p.  260. 
TOWN  BONDS— 

Bill  by  holder  of,  §  63,  p.  260 ;  §  79,  p.  320. 
Taxpayer's  bill  to  prevent  payment  of,  §  120,  p.  731. 
see  Municipal  Bond. 
TRADE— 

Jurisdiction  of  suits  to  protect,  §  5,  p.  21;  §  61,  p.  2;-!3. 
Injunction  to  prevent  revelation  of  secrets  of,  §  263,  p.  1322. 
No  injunction  against  corporation  for  merely  diminishing  private   in- 
dividual's profits  of,  §  264,  p.  1324. 
see  also  Monopoly. 
TRADE-MARK— 

Bills  to  obtain  relief  against  interfering,  §  149,  p.  860. 
Bill  by  persons  interested  in  a  geographical,  §  116,  p.  709. 
Infringement  of 

suit  for,  where  brought,  §  61,  p.  232. 
bills  to  restrain,  §  148,  pp.  852-860. 
Injunctions   to   restrain  unlawful  use  of,   §   267,   p.   1334;    §   279,  pp. 

1406-1409. 
Jurisdiction  of  suits  about,  §  30,  p.  107. 
Joinder  of  defendants,  §  141,  p.  795. 
Parties  to  suit  by  assignee  of,  §  112,  p.  686. 
Trade  secrets,  disclosure  enjoined,  §  263,  p.  1322. 

Value  of  matter  in  dispute  in  suit  to  enjoin  use  of,  §  5,  p.  16;   §  13. 
p.  53. 
TRADES  UNION— 

Suit  against,  engaged  in  a  strike,  §  115,  p.  706. 
Bills  against  members  not  multifarious,  §  141,  p.  798. 
TRANSFER  OF  NOTES— 

Iniunction  to  prevent,  §  272,  p.  1356. 
TRANSFER  OF  STOCK— 

Injunction  to  restrain,  §  267,  p.  1334. 
TRANSFER  OF  SUIT— 

State  statute  authorizing  transfer  of  suit  from  equity  to  law  in  case 

of  mistake,  §  83,  p.  576. 
Transfer  from  law  to  equity  docket,  §  377.  p.  1862;  §  453,  p.  2202. 
Transfer  from  equity  to  law  docket,  §  368,  p.  1837. 
TREASURER  OF  THE  UNITED  STATES— 

Not  necessary  party  to  suit  against  a  receiver  of  a  national  bank  for 
money  paid  to,  §  113,  p.  693. 
TREASURY— 

Rejection  of  a  claim  by  the  Comptroller  of,  §  96,  p.  600. 
Introduction  in  evidence  of  papers  in  the  ofl&ce  of  the  solicitors  of  the, 

§  333a,  p.  1659. 
Introduction  in  evidence  of  transcripts  from  department  of  the,  §  333a, 
p.  1659. 
see  Evidence. 
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TREATIES— 

Suits  under,  §  5,  p.  21;  §  26,  pp.  97,  98. 
Introducing  in  evidence,  §  333k,  p.  1684. 

Review  by  writ  of  error  of  decision  in  State  court  affecting,  §  692, 
p.  3718. 
TRESPASS— 

Value  of  matter  in  dispute  in  suits  of,  §  13,  p.  52. 
Injunctions  to  prevent,  §  267,  p.  1334. 
Injunctions  to  restrain,  §  275,  pp.  1364-1366. 
TRIAL — 

Common-law  procedure  respecting,  §  453,  p.  2204;  §  473,  p.  2405. 
Notice  of,  how  far  State  practice  respecting,  is  followed,  §  453,  p.  2207. 
In  admiralty,  §  582,  p.  3177.  _ 

Principles  regulating  the  granting  of  new  trials,  §  478,  p.  247Z. 

see  also  Hearing;  Practice  at  Coiimon  Law;  Practice  in  Crim- 
inal Cases;  Bankruptcy. 
TRUST— 

Bill  to  set  aside  deeds,  parties  to,  §  113,  p.  700. 
Bill  to  enforce,  may  also  seek  a  partition,  §  141,  p.  795. 
Impeaching  decrees  improperly  obtained  in  cases  of,  §  451,  p.  2196. 
Injunctions  to  enforce,  §  263,  pp.  1321,  1322. 

When  receiver  will  be  appointed  in  suits  affecting,  §  302,  p.  1481. 
see  Monopolies;  Beneficiaries. 
TRUST   ESTATES— 

As  subjects  of  equity  jurisdiction,  §  79,  p.  317. 
Costs  out  of,  §  421,  pp.  2066-2071. 
TRUST  PROPERTY— 

"Who  necessary  parties  in  suits  affecting,  §  113,  pp.  692,  697-701. 
TRUSTEE— 

Appointment,  removal,  or  resignation  of,  petition  for,  §  253,  p.  1266. 

when  can  be  appointed  receiver  of  trust  estate,  §  318,  p.  1605. 
Bankruptcy,  suits  by  and  against,  §  38,  p.  123. 

Beneficiaries  of  trust  may  intervene  in  suits  affecting,  §  258b,  p.  1287. 
Bills 

bill  individually  and  as,  not  multifarious,  §  140,  p.  782. 
a  bill  making  an  accounting  and  also  to  set  aside  effects  of  a  fraud 
on  the  trustor  is  multifarious,  §  141,  p.  793. 
Bondholder's  trustee  on  same  side  of  suit  as  bondholder,  §  41,  p.  137. 
Citizenship  of,  §  44,  pp.  152,  153. 
Defendant,  facts  showing  that,  is  a,  must  be  pleaded,  §  137,  p.  772; 

§  144,  p.  807. 
Liability  is  joint  and  several,  §  119,  p.  714. 
Parties 

of  active  trust,  when  necessary  party  to  suit  affecting  trust  estate, 

§  120,  p.  725. 
when  not  a  necessary  party  in  suit  against  colleagues  for  breach  of 
trust,  §  119,  p.  714. 
Suit  against,  of  intestate  to  determine  ownership  of  fund,  parties,  §  113, 
p.   692. 
TRUSTEES  OF  RAILROAD  MORTGAGE— 

When  not  necessary  parties  to  foreclosure  suit,  §  118,  p.  713. 
TUCKER  ACT— 

See  U.  S.,  §  96b,  p.  604. 

TURBARY—  .  V      .,   o  n-ic 

Suit  by  one  or  more  in  behalf  of  others  to  establish  the  right  of,  §  116, 
p.  707. 
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TWENTY-EIGHT  HOUE  LAW— 

Violation  of    treated  as  action  of  debt  and  the  pleadings  conform  in 
general  to  State  practice,  §  454o,  p.  2241. 

U. 

UBERRIMA  FIDES— 

ULTRa'vIRES— ^^'''^*'°°  *''"  '^'"^^  injunction,  §  292,  p.  1435,  n.  9. 
Acts  when  enjoined  at  suit  of  stockholder,  §  16,  p.  58 
Injunctions  against  acts  ultra  vires,  8  264,  pn    1.323-1331 

UNDERTAKING—  ^         ,  fp    ^  ^o  ±ocl. 

Sometimes    required    that   party   omitted   from    bill    will    conform   to 

To   ^b^g^^j/g^^th^g^gO'''^""  °^  *^^  '°''''*'   ^^^'°   ""    ''P^"^^   appearance, 

May   t.|  J^q'uired   on  issue,   dissolution,   or   continuance   of   iniunction, 
§   -i97,  p.   1452.  '  ' 

By  receiver,  §  319,  p.  1608. 

Plaintiff  in   error  or  appellant  to  give  undertaking   or  other  security 
to  clerk  of  United  States  Supreme  Court  for  costs,  8  702-  d  3807 
see  also  Security;  Supersedeas.  ' 

UNINCORPORATED   ASSOCIATION— 
Citizenship  of,  §  48,  p.  177. 
Statute  authorizing  officers  of,  to  represent  all  the  members  f oUowed 

by  Federal  court,  §  113,  p.  695. 
Suing  members  of,  as  representatives  of  all  others,  8  115   p    706 

when  a  necessary  party,  §  120,  p.  733. 
Suing  as  a  corporation,  ground  of  demurrer,  8  367,  p    1833 
see  also  Voluntaey  Association. 
UNITED  STATES— 

Bills,  filing  of,  and  information  by,  §  131,  p.  745 
Boundaries  of  States 

right  of  intervention  in  suits  between  States  to  settle  boundaries 
§  3a,  p.  9. 
Claims  against,  suits  to  collect,  not  exceeding  $1,000,  8  5,  p    14 
Condemnation  proceedings  by,  §  5,  p.  23.  -      '  i 

Constitution  or  laws  of,  suits  arising  under,  8  5,  p.  14;  8  24   nn    73-84 
Contracts  *       •  fi  • 

suits  on  contracts  with,  §  5,  p.  19. 
Costs 

when  no  judgment  for  costs  against,  §  95,  p.  595 
when  costs  will  be  allowed  in  suits  to  adjust  claims  against    8  408. 
p.  1995.  ' 

Defendant,  §  95,  pp.  593-598. 

Injunction  cannot  be  issued  against,  8  284,  p.  1419 
Land 

a  suit  in  ejectment  for  land  for,  §  95,  p.  595.  . 

multifariousness  in  bill  by,   to  set  aside  land  patent   for  fraud 

§  153,  p.  912.  ' 

bill  filed  by,  to  vacate  patent  to  pubUc  lands,  what  to  contain 

§  153,  p.  912.  ' 

Parties 

when  technically  parties,  §  95,  pp.  594,  595. 

service  of  subpoena,  when'United  States  is  a  partv,  8  164    d   937 
President  thereof  can  be  sued,  §  94.  p.  692.  ^      ■     x        >  f 

State  statutes  of  limitation 

not  barred  by  any,  §  181,  p.  1048. 
cannot  bar,  §  181,  p.  1048. 
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UNITED  STATES  (continued)— 
Suits  by  and  against 
suits  against 

authorized  by  the  Tucker  Act,  §  96b,  p.  604. 
what  claims  included  within  this  act,  §  96b,  p.  604. 
practice  in  enforcing  such  claims,  §  96b,  p.  604. 
appeal  in  such  cases,  §  96b,  p.  604. 
suits  by,  in  District  courts,  §  5,  p.  13. 

suits  against  and  suits  bv,  §  5,  pp.  13,   14;    §  34,  p.   119;   §  95, 
p.  593;   §  97,  p.  633;   §  98,  p.  636. 
Waiver  of  exemption  from  suits,  §  95,  p.  594. 
When  cannot  be  sued,  §  94,  p.  692. 
UNITED  STATES  COMMISSIONEES— 
Fees  of,  §  418a,  p.  2049. 
In  criminal  cases,  §  483f,  p.  2546. 

Fees,  see  Attorneys'  Fees;  Clerks'  Fees;  Counsels'  Fees. 
UNITED  STATES  COUETS— 

How  far  can  interfere  by  injunction  with  matters  in  State  courts,  §  270. 
p.  1340. 
see  also  Federal  Courts  ;  Court  of  Claims. 
UNITED  STATES  SHIPPING  BOARD— 
Injunctions  against,   §   100a,  p.   651. 
Orders  enforced,  §  283c,  p.  1414. 
UNITED  STATES  STATUTES  AND  TREATIES— 

Introducing  in  evidence,  §  333k,  p.  1684. 
UNITED    STATES    SUPREME    COURT    (see    Supreme    Court    op   the 

United  States). 
UNSOUND  MIND— 

Persons  of,  see  Plaintiff  and  Defendant. 
USURY— 

An  advancement  not,  §  19,  p.  69. 

Bill  to  cancel  securities  for,  to  contain  an  offer  to  return,  §  153,  p.  909. 
UTAH— 

Constitutes  one  judicial  district,  §  66,  p.  331. 
Times  and  places  of  holding  ternis,  §  66,  pp.  331,  332. 
Is  included  in  Eighth  Circuit,  §  4,  p.  10. 

Time  within  which   cause   to   be   docketed   in   United   States   Supreme 
Court  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  3834. 

V. 

VALUE— 

Of  matter  in  dispute  to  confer  jurisdiction,  §  5,  p.  14;  §  6,  pp.  34-42. 

see  Matter  in  Dispute. 
Bill  to  show  whether  amount  involved  exceeds  the  jurisdictional  amount, 

§  135,  p.  760. 
Of  subject-matter  that  it  is  beneath   dignity  of  court,  former  ground 

of  demurrer,  §  367,  p.  1833. 
Of  matter  in  dispute  as  affecting  removal  of  cause,  §  545c,  p.  2994. 
Of  matter  in  dispute  as  affecting  removal  of  suits  containing  contro- 
versies between  citizens  of  the  same  State,  claiming  land  under 

grants  of  different  States,  §  550,  p.  3024. 
Of  amount  in  dispute,  as  affected  by  subsequent  events  in  relation  to 

right  to  remove  cause  to  Federal  court,  §  554,  p.  3050. 
Of  matter  ia  controversy  as  affecting  right  to  appeal,  §  696,  pp.  3757- 

3767. 
VARIANCE— 

In  criminal  practice,  §  497e,  p.  2645;   §  536a,  pp.  2877,  2878. 
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VENIRE  FACIAS— 

In  criminal  cases,  §  508,  pp.  2733-2736;  §  510   p    0749    „    ,« 
grand  jurors,  when  summoned,  8  508    p    2733  ' 

indispensable  prerequisite  to  summons' of' grand  iury   8  508   n   97-^1 
service  of,  8  508.  p    2736  g^'i"u  jury,  ^  ou8,  p.  2734. 

VENUE—  ,  y-     'oo. 

Of  affidavit,  §  337,  p.  1711 
VERDICT—  ^ 

Common  law,  §  473k,  pp.  2431-2434 
form  of,  §  473k,  pp.  2431-2433.' 

btate  practice,  when  followed,  §  473k,  pp    0431    '>43'> 
issues  raised,  §  473k,  p.  2432  ^    ~       '  " 

verdict  altered  after  recall  of  jurors,  8  473k    p    94.3 
allowing  of  interest,  §  473k,  pp.  2432;  2433    ^' 

Jederal  court,  practice  in,  §  473,  pp.  2419-2423     ' 

trial  judge,  when  he  may  direct,  8  4731,    p    -^19 

cause  ..p,<>p„,,  „,^„,,,  .„,  ,,/„,  „-^^^l^^  _,,,^^  ^^^^^^^_ 

Slate  statute  regulating  form  of,  effect  of,  s  473e  n    2412 

oi'"lZ:tll!T%o''''  ^""'■'°'"'  '"  ""f°""°".  §  "5,  p.  817. 

^"""iiftv' liet  ''""'  '-  ''^""°"  '"  -'->-"-.  to  have  a, 
Of  pleadiugs,  iow  fur  State  practice  respecting,  is  followed,  §   453. 

°'  ""S."'  ""''"   '"'™^™'    '=™-'^-^    f«-'CT,o,<   ..    C.,.„.. 
VERMONT— 

Constitutes  one  judicial  district,  §  66   p   330 

Thed^rtricr.V-'T/.^".^^°^'^°"^*'*^'^^^^^'^""^"erated,  8  66   p   332 
VEXATIOUS  CONDUC^^^^^  "^''^  "^^  "^^^"^  ^--*'  §  '>  P'  ^^ 

VICE^'cTNluti  ^''"^  '''  §  ^^^'  P-  -^«^«- 

VKrrUS   VICTOR!  IN  EXPENSIS  CONDEMN\TUS  EST- 
VIRGIotI-  '''  ""'  ''^"  ^PP"^^  *«  *^^  P^'^-"-^t  of  costs,  §  409,  p.  1998. 
Divided  into  two  districts,  §  66   p    33'^ 

counties,  ^tin,.a^„d_pW' Of-  LoSing  court   therein   enumerated. 

Jurisdiction  of  local  tribunals,  §  4    p    10 

^rrJr?rl£^^  ^^^  ^^^^  Prohibition). 
VOLUNTARY  ASSOCIATION— 

Citizenship  of  members  of,  §  113    p    695 

see  Unincorporated  Association.      ' 
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W. 
WAIVERS— 

Answer  under  oath,  §  153,  p.  907;  §  192,  p.  1119;  §  347,  p.  1753. 

Appearance  in  a  suit,  §  170,  p.  982. 

Bills,  waiver  in,  §  153,  pp.  907,  912. 

Citation  of  failure  to  serve  on  defendants  in  error,  §  705c,  pp.  3845, 

3846. 
Defect  in  answer  by  setting  cause  down  for  a  hearing,  §  193,  p.  1121. 
Jurisdictional  value,  §  6,  p.  41. 
.Jury  trial,  §  473,  p.  2405. 
Objection 

as  to  residence,  §  454d,  p.  2217. 
to  lack  of  certainty  in  a  bill,  §  137,  p.  774. 
to  issue  warrant  of  removal,  §  493,  p.  2623. 
Omission  of,  when  ground  for  demurrer,  §  153,  p.  912. 
Remand  of  right  to,  §  556a,  p.  3084. 
Reply,  waiver  of,  §  203,  p.  1158. 

Right  against  a  person,  waiver  of,  §  123,  pp.  735,  736. 
United  States,  waiver  by,  of  exemption  from  suit,  §  95,  p.  594. 
WAR  CLAIMS—  ' 

No  suits  for,  against  United  States,  §  5,  p.  20 ;  §  96,  p.  598. 
see  Court  of  Claims. 
WARRANTS    (see    Practice   in    Criminal    Cases;    Search    Warrants; 

Bankruptcy). 
WASHINGTON— 

Divided  into  two  districts,  §  66,  p.  333. 

District  of,  included  within  Ninth  Circuit,  §  4,  p.  10. 

Time  within   which   cause  to   be   docketed   in   United   States   Supreme 

Court  in  case  of  appeals  or  writs  of  error  from,  §  704,  p.  3834. 
Times  and  places  of  holding  court  in,  §  66,  pp.  333-335. 
WASTE— 

Injunctions  to  restrain  commission,  §  267,  p.  1334;  §  273.  p.  1357. 
WATERS— 

Cases  relating  to  ua\agable,  §  32,  p.  110. 
WEAK  MIND— 

Capacity  of  persons  of,  to  file  bills  in  equity,  §  85,  p.  580;   §  91,  p.  587. 
Suits  against  persons  of,  §  107,  p.  675. 
see  also  Idiot;  Lunatic. 
WEST  VIRGINIA— 

Constitutes  two  districts,  §  66,  p.  335. 

times  and  places  of  holding  court  therein  enumerated,  §  66,  pp.  335, 
336. 
District  of,  included  within  the  Fourth  Circuit,  §  4,  p.  10. 
WHITE  SLAVE  ACT— 

Count  not  bad  for  duplicity  under,  §  500,  p.  2656. 
Indictments  under,  §  506g,  pp.  2703-2705. 
WIFE  (see  Married  Woman). 
WILL— 

Averments  as  to,  in  bill  filed  by  executor,  §  144,  pp.  806,  807. 
Construction  by  Federal  court,  §  54,  p.  202. 

Estate  conveyed  by,  to  life  tenant  when  remainder-man  is  not  in  exist- 
ence, §  113,  p.  697. 
Persons  desiring  different  constructions  of,  cannot  unite  in  a  bill,  §  140, 

p.  784. 
State    statute    authorizing   setting    aside    of    probate,    enforceable    in 
Federal  courts,  §  82,  pp.  567,  568. 
see  also  Probate  of  Will. 
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WISCONSIN— 

Divided  into  two  districts,  §  66,  p.  336. 

counties,  times  and   places  of  holding  court   therein   enumerated, 
§  66,  pp.  336,  337. 
Districts  of,  included  within  Seventh  Circuit,  §  4,  p.  10. 
Introducing   in   evidence    transcripts   from    certain   books   of    the   Dis- 
trict Courts  in,  §  333,  p.  1691. 
WITNESS— 

Attendance  of 

summoned  in  behalf  of  United  States,  §  340,  p.  1735. 
procuring  attendance  of,  before  master,  §  391,  p.  1924. 
Bills  to  perpetuate  testimony  of,  §  132,  p.  751 ;  §  156,  p.  920. 
CompeUing  to  testify,  §  343,  p.  1743. 

may  be  compelled  in  Congressional  investigation  to  give  evidence 
tending  to  disgrace  him,  §  339b,  p.  1729. 
Competency  of,  in  civil  cases,  §  339,  pp.  1714-1723. 
self-incrimination,  §  339a,  p.  1723. 
statutory  immunity,  §  339b,  p.  1729. 
Defendant  not  prevented  from  being,  in  his  own  favor,  §  523e,  p.  2798. 
Depositions  de  bene  esse,  §  354,  pp.  1780-1786. 

notice  of  taking  deposition  of,  §  354a,  p.  1786. 
proceedings  upon  deposition  of,  §  354b,  p.  1788. 
Deposition  taken  in  cause  prior  to  removal  of  Federal  court,  whether 
witness  can  be  compelled  to  sign  same  after  removal,   §  555h, 
p.  3072. 
Exemption  of,  from  service  of  process,  §  167,  pp.  969,  970. 
Incriminate,  tending  to,  §  339a,  p.  1723. 

see  also  Evidence;  Subpoena  Duces  Tecum;   Expert;  Practice 
IN  Criminal  Cases. 
WIVES  (see  Married  Women). 
WRITS— 

In  general,  §  455,  pp.  2245-2247. 
Amendment  of,  §  455b,  p.  2247. 

Assistance  of,  to  put  receiver  into  possession,  §  441,  p.  2162. 
Attachment  of,  §  432,  p.  2148. 
Certiorari,  §  460,  pp.  2285-2291. 

Common-law  procedure  respecting  writs,  §  454,  pp.  2209-2242. 
Error  coram  nobis,  §  481,  p.  2510. 

Form  of,  how  far  State  practice  followed  respecting,  §  454,  p.  2210. 
Habeas  corpus,  §  3,  p.  9;  §§  461-467,  pp.  2291-2367. 
Indorsement  of,  §  454,  p.  2210. 
Issued  by  Supreme  Court,  §  3,  p.  9. 
Issued  by  Circuit  Court  of  Appeals,  §  4,  p.  9. 
Mandamus,  §  3,  p.  9;   §§  457,  458,  pp.  2252-2275. 
Ne  cireat  repubUca,  §§  326-328,  pp.  1633-1639. 
Prohibition,  §  3,  p.  9;  §  456,  pp.  2248-2252. 
Qiio  warranto,  §  468,  pp.  2368-2379. 
Scire  facias,  §  3,  p.  9 ;  §  469,  pp.  2379-2384. 
Sequestration,  §  189,  p.  1116. 
Service  of,  §  454,  p.  2210. 
Writs  and  process,  §  455,  pp.  2242,  2245. 
service  of,  §  455a,  p.  2245. 
amendment  of,  §  4.55b,  p.  2247. 
WRITS  DUPLICATE— 

Against  different  defendants,  §  61,  p.  226. 
WRITS  OF  ASSISTANCE— 

When  and  how  issued,  §  440,  p.  2160. 


:,026  INDEX 

Vol    II  begins  at  §  197,  page  1125;  Vol.  Ill  begins  at  §  453,  page  2201 ;  Vol.  IV 
begins  at  §  070,  page  3597. 

WEITS  OF  EKKOR  (see  Appeal  and  Error). 
WYOMING— 

Constitutes  one  judicial  district,   §  66,  p.   338. 

Times  and  places  of  holding  court  in,  §  66,  p.  338. 

Belongs  to  Eighth  Circuit,  §  4,  p.  10. 

.Turisdiction  includes  Yellowstone  National  Park,  §  66,  p.  338. 


YELLOWSTONE  NATIONAL  PARK— 

Included  in  the  jurisdiction  of  the  Federal  courts  of  Wyoming,  §   66. 
p.   338. 
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